
NUCLEAR TESTS CA= fhTW ZEALAND v. FRANCE] 

jAp~iication of 9 MPV 1973) 

REOUEST FOR AN EXAMINATION OF THE SïiïJATiON 

1. 1 have the honour to submit to the International Court of J d c e  i 

Requesf for an Esaminotion of the Situaiion arising out of  a proposd action a n n o u n d  

by France which will, if carried out, aEea the basis of the Judgment renderd by the 

Coun on 20 December 1974 in the ,Vuclear Tesrs Case @ew Zealand v.  rance).' The 

irnmediate circumstance _Pi\ing rise I O  the present phase of the Case is a decision 

announced by France in a media statemenr of 13 June 1995 by President Chirac (Annex 

1). The statement said thar France uould conduct a final senes of eight nuclear weapons 

tests in the South Pacific sraning in Seprember 1995. 

7 . The deep concem of the New Zealand Government at this decision was 

registered ui th  the French Foreign hlinister as soon as the above natement became 

known, and subsequently in a varier! of uays. The most recent communication sent to 

the Governent  of France by the Govemment of New Zealand stating the New Zealand 

attitude and inforrning the Govemrnent of France of the New Zealand intention to make 



the present Requcst to the internarional Coun of Justice is a note of 17 Augun 1995 

(Anna 2). New Zdand has no& h o ~ e v ~ ,  rcçeivcd ~y indication that France would 

wnsida caneelhg the tesu. 

3. in consequmce, this Rquest for an ExMiSiation of the Smation is made 

under the right grantcd to New Zealand m pampaph 63 of the Judgmait of 20 

"63. Once the Coun has found that a State has mtered into a 
cornmitment conceming iu  future condua it is not the Court's funnion to 
contemplate that it wül not comply with it. Howevcr, the Court observes that if 
the basis of this Judgmmt were to be aiTead, the ADDlinint could rcauest an 
examination of the situation in accordance with the provisions of the Statute; the 
dmunciation by France, by lener dated 2 January 1974, of the General Aa for 
the Pacific Senlement of International Disputes, which is relied on as a basis of 
jurisdiaion in the present case, cannot constitute by itsetr - -  obstacle to the 
presentation of such a request." (Emphasis supplied.) 

5 .  The Court here had regard to the fan that the French au!horities had 

during 1974 made certain unilateral declarations which the Coun interpreted as 

arnounting to legally binding commitments on the pan of France that it would not cany 

out funher atmosphenc nuclear tests. The Coun thereupon found that the claim of 

Kew Zealand no longer had any objecr and that the Coun was t h d o r e  not called upon 

to give a decision thereon. Ar the sarne tirne, the Coun considercd it appropriate to 

include paragraph 63 as a resenation to its Judgment in order to cover the possibility 

that France might subsequently cease to cornply with its undenakings regarding 

atrnospheric testing or that something else underlying the Court's Judgmmt was no 
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longer applicable.' ï h e  Coun thus gnvitcd New Zealand the right in sud, circumnanc 

to request the resumpuon of the Case b c p  by Application on 9 Uay 1973. In : 

doing, the Court also implicitly indicated ttiat it was presavhg its wmpaence in r s p a  

of the Case in such atcurnstances. 

6. As a k h e r  indication that the Court did not considu tha! the Case ha 

b e n  brought to a cornpletc end, paragraph 63 should be read together with paragraph 11 

of the Judgment, where the Coun characteriscd the phase of the proceedings with whicl 

it was dcaling as one in which it had to ded oniy with preliminary manen. The Cour 

continued: 

"... it is appropriate to recall that its approach to a phase of this kind mus1 be. a! 
it was expressed in the FisheBes Jurisdicrion cases, as follows: 

"The issue being thus limited. the Coun will avoid not oniy al1 expressions 
of opinion on matters of substance, but also any pronouncement which 
might prejudice or appear to prejudiqe any eventual decision on the 

.entsmn3 

It seerns unlikely that the Coun uould have found it necessary to rnake this staternent 

unless it  had foreseen the possibilin.. subsequently expressed in paragraph 63 of the 

Judpent. that it mighr have to return to the substance ofthe matter 

7. The Keu.Zealand Governent notes that the operative pan of the 

Jud-ment of 20 December 197: contains no wcirds that could be constmed as showing 

any intention on the pan of the Coun fonnally to terminate the Case. Nor has the Court 

made any Order subsequent to the 1974 Judgment fomdly tenninating the Case or 

' Sa paragraph 20. 
' I U R c p o r u  1973. pp 7 and 54 



removing it from the Court's lin. New Z d a n d  has n m r  sought to discontinue the 

C u .  

8. A situation has gradudy dcvelopcd and has now muhed the stage at 

which, in New Zdand ' s  view, it aects the bais of the Judgment and danan& the 

making of the present Request. In thus reaimllig to the Court the NcwZealand 

Government has no intention of abandoning the spint of fiendrhip and coopaation 

which has for so long govemed its relations with France. 

9 The New Zealand Government bclieves, ninhcr, that one of the Ordar 

sought in paragraph 113 of this Request as well as one of the measures of interim relief 

about to be sought in a funher Request for Probisional Measures, provides France with 

an oppominity to resolve this rnarter in accordance with its obligations under 

international law. This order and rneasure is that the Coun should indicate to France 

that it should refrain from conducting any funher nuclear tests until such time as it has 

conduaed an Environmental Impact hsessrnent in accordance with generally accepted 

international standards. It is only if it could be enablished that the proposed tests would 

not result in the introduction of an? radioactive substances into the marine environment, 

that France should be then considering whether to proceed, having regard to i u  

obligations under international lau. 
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ïL THE CASE BEFORE THE COURT IN 197S74 

A. The institution of  vroceedines in 1973 

10. On 9May 1973 the New Zcaland Govenunuit idtuteci  p d i n g  

against France with a view to obtaining 6om the Court a determination that the conduc 

by the French Govmunent of nudear tests m the South P d c  region tha! giw Ne ti 

radioactive faiiout mnstitutes a violation of New Zealand's rights unda i n t e d o n a l  lav 

and that these rights would be violated by any furtha such tests.' ~imils p t o d i n g  

were comrnenced on the same day by ~unralia. '  

11. The basis on which the Court's jurisdiaion was invoked was two-fold 

(a) Articles 36(1) and 37 of the Starute of the Coun and Article 17 of the General Aa 

for the Pacific Senlemenr of Inremarional Disputes, done at Geneva on 26 Septembei 

1928 ("the 1928 General .Act") tb  ... *:h New Zealand and France both acccded on 

21 May 1 9 3 1 ; ~  and. in the alremarive. (b) .hicle 36(2) and (5) of the Statute' of the 

couri.' The Coun is respecrhliy refened to paragraph 11 of New Zealand's 1973 

Application. 

12. The Coun did nor derennine the question of junsdiction bcyond holding 

in its Order of 22 June 1973, indicating interim m a u r e s  of protection, that the 

provisions invoked bu h'ew Zealand "appear. primojacie, to &ord a basis on which the 

' Thc Application Cticrcrnier refcncd IO as '1973 Application') appan  in 1U Pleadings. Nuelem 
Tests. Vol. 4 D. 3.  
' Ibib Vol. 1. p. 3. 
6 So 1973 Applicatioa Annexes V and VI. pp 43 and 45. 

' For thc <cm of ihc doclarauons filcd under M c l e  36(2) by New Zcaland and Fiancc rapcc\ively as 
in fora on 9 May 1973. wc IU Yeorbook 1972-1973. pp. 72 and 60 rrrpcnivcly. 



jurisdidon of the Court might be founded."' Howeva, four Judges of the Court, 

Judges Onycama, Di4 hina de Artchaga and Sir Humphrcy  ald dock in a joint 

diJsmting opinion, and Judges de Castra and Su Garfield Banvick in xparate dirzaiting 

opinions, WCIU furtha. holdig that A d d e  17 of the 1928 Au uprovidtr in iuelfa vaiid 

and sufficient basis for the Appiicant to cstablirh the jurisdiction of the Court." In 

paragraph 63 of the Court's ~ u d ~ m u t t , ' ~  the Court aprrssly prcsavd, for aich hi&'.: 

consideration as might arise. the Ratus of France's acceptana of the 1928 h a a l  An 

as it was at the Ume when the procetdings wac commmccd in 1973. 

13. The substantive content of the Application made by New Z d a n d  (as set 

out in paragraphs 27 and 28 of the 1973 Application) was that the international law 

penaining to, infer olia, the safeguarding of the en\ironment, and related mles and 

nrinciples of international lau, were b e i n ~  kiolated by the nuclear resting undenaken by 

the French Governrnent in the South Paciiic region." Xew Zealand contended that, 

arnongst other things, such tesring: 

"violates the rights of al1 rnernbers of the international community, including 
NewZealand. that no nuclear tests that give rise to radioactive fallout be 
conducted; 

violates the rights of al1 rnernbers of the international community, induding 
NewZealand, to the presewation frorn uniustified mificial radioactiy 
sontamination of the terrestrial, maritime and aerial cnvironment and. in 
panicular. of the environment of the repion in which the tests are conducted and 
in which NeufZealand. the Cook Islands. Niue and the Tokelau Islands 
m; 

1 

9 
ICJRcporu 1973. p. 135. ai p. 138. para 18. 
ICJRrpom 1974. p. 510. 
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Sa above pragraph 4. 
Sa AMCX 3 for a l ~ ~ a t i o n  map 0th: South Pa:&: region. 
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violates the right of New Zealand tha! no radioactive mataial en ta  the tenitc 
of N w  Zealand. the Cook Islands, Niue or the Tokeiau Islands, including th1 . . 
air space and -tonal wat- rs a rrsult of nuclear testin% 

violater the nght of New Zealand that no r a d i o d e  matcri$, having artatd t 
temitory of New Zealand, the Cook Lrlandf Niue or the . Tokelau Island 
includina their air spacc and m o n a l  

. . as a rrslh of nudear t&g, ' a u  
induding apprehcnsio~ d a y  Md w n c a q  to the people ar 

Governmcnt of New Zealand and of the Cook Lrlands, Niue and ,the Tokeli 
Islands; 

violates the right of N w  Zealand to ficedom of the hieh teas. induding frecdoi 
of navigation and ovaflight and the freedom to exulorr and m1oit:the remurcf 
9f the sea and the seabtd. without interference or detriment rnu-fh~ I 

nucicar testing." (Emphasis suPplied.)" 

B. The 1973 Order for interim mensures of arotection 

14. Soon f i e r  the 1973 Application was filed, the New Zealand G o v m c r  

also filed a requesr, in accordance uith Anicle 33 of the 1928 General Act. h i c l e s  4 

and 48 of the Statute of the Coun and h i c l e  66 of the Rules of the Coun (as then ii 

force). for interim measures of protection ro preserve the righis of IYew Zealand pendin4 

the final decision of the ~ o u n . "  The rights uhich'xew Zealand sought to have protectcc 

were those set out in  paragraph 13 a~ove .  The measures which New Zealand soughl 

were: 

"that France refrain from conduciing any funher nuclear tests that give rise to 
radioactive fallout while the Coun is seized of the case."" 

15.  France scnt a communication dated 16May 1973 to the Court to the 

effeci that it  did nor consider thar the Coun had jurisdiction in the we. To this 

II  Se / ~ f l e o d , n ~ s .  'hucleor Ïesrs. Vol. II. p. 49. 
" Ibid, p.59. 



communication there was attachcd an anna elabordng the w n s  for this contention 

and requesting the Court to o r d a  that the case be rwnoved h m  the e." 

16. On 22 June 1973 the Court made an Ordu in respect of the Requen for 

the indication of interim Meanires of m rot cet ion'‘ Afta holding in para~raph 18 of the 

Ordn that it appeared primo facie to posseos juridiction," the Court p r o d e d  to 

examine the Applicant's request for the indication of i n t h  me- of protection. ., In 

paragraph 24 of the Order, having refmcd to the rights which New Zealand claimed had 

been and would be violated by French nuclear testing, the Court said that "it cannot be 

assurned a priori that such claims fail cornpletely outside the pumew of the Court's 

jurisdiction, or that the Govenunent of New Zeaiand rnay not be able to establish a legal 

interest in respect of these claims entitling the Coun to admit the Application." As the 

Coun said in  para.^--^ 30 of the Order. after refemng to New Zealand's assenions 

regarding the prospects and likely harrnhl efÏezts of radioactive fallout on New Zealand 

temtory and France's contentions to the contrav 

"For the purpose of the present proceedings it sufices to observe that the 
information subrnitted to the Coun ... does not exclude the possibility that 
damage to NewZealand might be s h o w  to be caused by the deposit on 
New Zeaiand temtory of radioactive fallout resulting from such tests and to be 
irreparable."" 

17. It should be obsened that. in relation to each of the m a n a  covacd in 

paragraphs 24 and 30 of the Coun's Order. the Coun did not express in posifiw tenns 

the standard of proof required of t'ne .4pplicant. Instead, the Coun appears to have 

l' hi& pp. 318-357. 
1 6 1 W ~ ~ p ~  1973, p.135. 
17 Sa paramph 12 abovc. 
" ibid p.141. paragraphs 30. 
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adoptcd a less nringent requiremcn& namcly, r standard which was apressed. in the fi 

simation, by the words "that it cannot be assuma3 a pnwi tha! arch daims f 

completely outside the pumew of the Court's jriridiction' and, in the wcond, by t 

words "does not excludc the posbi i ty  that damage to N m  Zedand might be showr 

n i e  Coun then indicated, by way of pmvisionaî mesures. that the Govanmmts of tl 

two Panies: 

"should cach of thcm maire that no action of any knd is taka:,which migl 
aggravate or extend the dispute submitted to the Court or prejudice'*he rights ( 
the other party in respect of the canying out of whateva decision the Court ma 
render in the case." 

In panicular, the Coun indicated: 

"The French Governrnent should avoid nuclear tests causing the deposit O 

radioactive fallout on the temtory ofNew Zealand, the Cook Islands, Niue or thi 
Tokelau I~lands." '~  

It may be noted that in the operative pan of the Orders the term "nuclear tests" was no 

limited by the use of the word "atmosphcric" 

1 8 .  I n  this same Orae:. the Coun also directed that the written proceedings in 

the Case should be addressed first to the questions of the jurisdiction of the Coun to 

entenain the dispute and of the admissibility of the Application. Wnnen proceedings 

and. on 10 and 11 July 1971. oral arguments to the Coun followed. NmZealand 

panicipated in both unrten and oral proceedings. No plcadings were filed by France, 

nor was it represented at the oral heanngs. 



C The 1974 Judoment 

19.. & 20 December 1974 the Corn renducd a ~ u d g m c n t ~  in whic4 as 

surnmdy indicated above, the Court took note of a numba of unilateral statcmmts 

made by the French authorities which the Court found amounted to a cornmitment that 

France would not carry out any furtha atmosphnc tests." ï h e  Court concluded that it 

"faces a situation in which the objective of the Applicant has in &ecî bem accomplished, 

inasmuch as the Coun h d s  that France has undertakm the obligation to hold no funha 
, . 

nuclear tests in the atmosphere in the South ~acif ic ."~.  Aftu fonnulating the condition 

set out in paragraph 63 of the Judgment and quoted in paragaph 4 above, the Court 

found "that the claim of NewZealand no longer has any object and that the Court 

therefore is not called upon to give a decision thereonn.= In that contexi, the Court 

appears to have discemed Kew Zealand's object as being the termination of atmospheric 

testing, although no such limitation was expr~cced in the prayer of the Application as to 

the nature of the nuclear tests which were the subjecr of cornplaint. Rather, the 

Application reflected New Zealand's concem at the risk of any contamination of the 

environment outside of French temton by radioactive rnaterial ansing from nuclear 

testing of any kind. 

20. The Coun's inclination to narrow the dispute was understandable in 

1974. The only mode of testing used by France in the Pacific was atmospheric. The 

New Zealand staternents evidenced a prirnan concem with fallout from atmospheric 

" ~ ~ ~ r p o r t r  1974. p. 457. 
21 Sec Judgmcnr, paragraphs 53 and 54 
" In paragraph 55 .  
" SœlURcports 1974. p.478. 
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tesring, and the French undenaking was in terms of a cessation of atmosphenc t&g. 

The Court therefore "matched" the French undertakjng with New Zcaland's primary 

c o n a n  and felt able to look on the dispute as rcsolved. Nevertheless, the Court was 

fully aware that, in its Application, New Zealand had expreswd wida  conccrns. Had the 

Court realised, in 1974, that a shiA to underground testing would raise the same 

concems, then, doubtless, the "matching" would not have bem made. But the Court had 

no evidence, at that time, of the potentially adverse or detrimental effects of underground 

testing, and therefore no reason to doubt the adequacy of the "match". in 1995, 

however, there is such evidence and therefore the whole basis of the Court's 1974 

Judgrnent - the basis upon which the "match" uras assumed - has been affeaed. 

III. FRENCH T E S m G  1974-92 

A. Tcstino n t  hlururoa a n d  Fanontnuln 

21. It is a facr, derived Frorn Frcn:h G o ~ e r n m t n i  souries, that between the first 

Judgrnent handed doun by the Coun on 20 Drcernbe: 1971 and the commencement in 

1992 of the moratorium which France is nou. proposing IO abandon, France exploded 

some 134 nuclear derices underground ar hluniroa and Fangataufa (126 at Mururoa, 8 

at Fangataufa) (Annex 4). Sevenry-eighr of these devices (76 at Mururoa, 2 at 

Fangataufa) were exploded in  holes drilled through the coral crowns of the atolls. F e -  

six (50 at Mururoa, 6 at Fangaraufa) urere detonated in shafis drilled through the central 

pans ofthe atolls under their lagoons2' 

24 Les Atolls de Muniroa ci d: Fangaiaufa (Pol!nesic Francaiu). Vol Il: 'La Expcrimencations 
Nuclcairn Effets mcchaniqucs. lumino-th:nniqu:s. clcctromagnetiqucs". Bouchu 1. And Lccomtc R. 
May 1995. page 73. 
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22. nie advent of  tcsting on Fangatar>fa during this paiod has aggravated 

New Zealand's concern. This island has n e v a  beui visite. by independent wientists and 

scarcely any information is a d a b l e  about the &cm of testing on tha! ktoll's 

environment. This concem is campounded by the fact that sincc 1988 Fangataufa has 

been the site used for al1 major explosions ( o v a  70 kilotons).= 

B. Efiects of exolosions on the atolls and surroundine environment 

23. Each of the explosions on Mururoa and F a n w  has generated very 

large quantities of radioactive material. While some of this material has a shon half-life, 

substantial quantities of biologically si-enificant materials remain within the structure of 

the atoll. It is esrimared rhat there are in this marerial approximately 8.000 and 11.000 

t e r a ~ e c ~ u e r e l s ' ~  respectively of the longer li\.ed isotopes of strontium and caesiurn. and 

800 teraBecquerels of isotopes of plutonium." In consequence, there are nour some 126 

nuclear waste "stockpiles" located wirhin the structure of hlururoa atoll at depths of 

berween 500 and 1000 metres. and S large stockpiles at Fangataufa. 

24. If al1 or substantial pans of this matenal were to  be released into the 

marine environment, the effect upon manne natural living resources, especially fish and 

--' Ibid. 
26 RadioaEuvity is rhc sponiancous cmission of radiation by rhe nuclci of unstable ~ucl idu;  as thy  b y .  
The Becquerel is rhc uni1 of mcasuremcni of radioamki'.. Onc Bccqunel quals thc radioanive 
disin~cgntion of onc nu:lcus pcr second. Onc tcraBqucrcl cquals one million million (10"' 
Baqucrcis. 
'' Estimations dzrivcd from data i n  "En\ironmcntal E B m  of Underground Explosions". Rotblai 1. in 
7owards a Comprchcnsivc Tcn Ban Trea~". Puguarh Confcrcnœs on Science and World Afkirr. 
Oslo. 1992. pp 46-62, 



plankton, could be significant. Radionuclidet rcleased into the water are concentratcd as 

they p a s  through the food chain to higha organisms. The &atr would be distniuted 

through the marine ecosystan, aEecting highly migratory rpecies - including tuna - on 

which people of the region rely for aistenano and d e .  A major release of 

radioactivity from Mururoa or Fangataufb would bc likely to affect waters which are 

increasingly being fished by New Zealandm and dinant water fishing nations,: 

particularly for Nna and bill fish. T h e x  species are either cxponed diiectly to  nonhem 

hemisphere frcsh fish (sashimi) markets or are p r o c e d  by canning or othcnvise and 

distributed on world markets. Such concem are refleded in paragraph 17 of the 1973 

Application: 

"Migratory species of such living natural resources rnay carry both sornatic and 
genetic effects beyond the ranee of fallout occumng in the vicinity of an 
explosion and can affect the protein diet of other species, including man, in 
widely distributed areas." 

25. Until the present, there has been evidence only of ver). lirnited and gradual 

leakage, which is why the New Zealand Govemrnent has not hitheno made an issue of 

the impact of underground tesrs upon the marine enrironrnent. although it has protested 

replarly against French tests in the Pacific and has expressed concern about the possible 

environmental effects of the underground testing programme carried out by France at 

Mururoa and Fangataufa. However. recently - and sornewhat belatedly - incrwing 

eridence has ernerged of scienrific concern about the possible environrnental impacts of 

underground nuclear tesring.'' This includes that set out by Professor Vincent, a noted 

a Expcn Snidy on Qucssions relarcd to a Comprchcnsivc Tcn Ban Trcaiy. CD11 167. noted in Gcncd 
h r n b l y  Rcsoluuon 47/41 of 9 Dc;crnkr 1992. 
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French vuIcanologin, in a recent article (Anna 5). as well as the admissions that have 

rccultly been made by France that problvns have beai expaicnced in the ïhm 

is, thereforç now reason to fear that the risks of a significant durw of radioactive 

material fiom either or both of the atolls as a d t  of or consequent upon renewcd 

tening activity are nibstantially higher than was previody belicvcd to have b m  the 

case. ïhese risks include the p o s s i i i  of a serious collapse or f i h g  of the atoUs 

such as to release significant quantitics of the radioactive mataial storcd therein *th 

potentially serious consequences for the marine environmmt.lD 

C. lnvestioations of the effects of nuclear tcstino on the atolls 

26. Mururoa and Fangataufk like other Polynesian atolls. are inactive 

volcanoes which, having been eroded, have sunk below sea level and have then gradually 

been built up again by the formation of a coral reef. Since :he eariiest days of the 

underground testing programme, rhere has been concern about the suitability of such 

atolls for the conduct of nuclear tests and a desire for funher information. 

27. Such concerns led to numerous requests from New Zealand and other 

South Pacific countries for information on the French nuclear testing programme and for 

access to the test sites. Folloming press repons in 1981 of an accident at the Mururoa 

test site, the New Zealand hiinister of Foreign Anairs wrote to his French counterpart in 

the follouing terms: 



"You may be aware of my Govcnuncnt's longstanding q u a  for access to 
information which would d d y  establish the safety of the testing procedures at 
Mururoa These latest mporis, and the public concm thcy have arouscd, 
underline the importance of adcquate information bang made avsilable. 1 trust. 
therefore, that your Governmd di now fcel able to r q o n d  positively to the 
requests we have made for i n f o d o n ,  and for acws to the atoll for a New 
Zcaland scientist and journalW. I would iippreciate your s p d c  wmments on 
the allegations which have been made. 

"You will appreciate that in putting these nquests to yoq 1 speak not only on' 
behalf of my Cabinet wiieagues with whom 1 have dicaicul( this matter. but on 
behalf of a concerned New Zealand pubiic. Thcy in tum share the widespread 
apprehension of the effects of nuclear tcsting which is feh throughout the South 
Pacific and which was reflmed in the last South Pacifie F O N ~  rcsoiution on th% 
question. There is no doubt that the entire South Pacifie region is of one mind in 
iü bdief that nothing should be allowed to hann the marine environment on :' 

which we are al1 so dependent."" 

28. Despite substantial pressure. the French Government has never permined 

a full scieniific investigation of hfururoa atoll. Three limited investigations are al1 that 

has been allowed. The first of these was camed out betuteen 26 and 28 June 1982 by a 

oroup under the leadership of hi Haroun Tazirii. noted French v~~lcanologist. The 

second was a team of scientists from Few Zealand. Australia and Papua New Guinea, 

led bu Air Hugh Athnson. then Director of Kew Zealand's National Radiation 

Laboratoty, who were invired to \isii the atoll for four days between 25 and 29 October 

1963. The third was a scientific and film tearn from the Cousteau Foundation, led by 

Commander Jacques-Yves Cousteau, which \"sited the atoll for five days between 20 and 

25 June 1987, but was allowed only two days for the colleciion of samples." 

31 Lcncr of 9 D m m k r  1981 from hir TaIbo!s. hiinincr of Foreign Affairs of New Zealand to M 
C h q w n  Minincr of Foreign Miairs of France. 
3: 'Ihc reports of thcu invcnigations are t w  I:ngih> io be rcprodud in  Ihe Annues. but mpia arc 
king made availablc IO the Coun. 



29. No independent scientific mission has ever been permined to  visit 

Fangataufa w h a e  the larger explosions have occurred. 

30. As noted, each of the missions to Mururoa was short ahd incornpletc and 

was strictly coniïned by the French authorities as to its scope, access and duration. 

Access was wnsistently denied to those areas of the atoll belicved to be the most heavily 

contaminated. Evm so, each of the missions wncluded that radioactive material î!ad 

been introduced into the aerial and marine environmenu as a consequence of the 

underground tening programme. 

31. M Tazieff noted that his had only been an exploratory investigation and 

he called for a long term mission to follow up his work. He observed that the lack of a 

ccientific team charged uith obsening the programme, and interpreting and publishing 

the results, was senously felt. Professor Salvat, a member of the Tazieff team, 

recommended thus: 

"If appears to us indispensable that a general study of  the environment of  
Mururoa and Fangataufa should be camed out in the imrnediate future. These 
locations have not been visited by specialists since 1979."33 

No such independent studies have ever been undenaken." 

D. Short-term releases of radioactivin into the Mururoa aerial and 
marine cnvironments 

- 

33 TaziuTMirsion repon p 6. 
Y Neither the Atlÿnson nor the Couneau mission Mas a long ierm mission as mmmendcd  by T a r i e  
nor could either k dcscribcd as a gencral m d y  as rccommendcd by Salvat. 

OOJ9234.01 



32. As statcd, it is now well established that radioactive material has been 

rel-ed into the aenal and marine environmenu of Mururoa during even routine 

activities associated with the testing programme. 

33. Commenting on the effectiveness of the containment of radioactivity 

within the detonation chambers, M ~ a z i e f f  sid that the possibility that nomally gaseous: 

or highly volatile radioactive products may panially escape into the atmosphere (through 

the phenomenon known as "venting") could not be excluded, although he lacked 

eviden~e. '~ The Atkinson Mission, however, found evidence of venting, and cornrnented 

that the amount was greater than would have been especred if the sole cause had been 

the imperfect sealing of the emplacement well.'" 

34.  In his \isit in  19s:. Commander Cousteau found clear e~idence that 

radioactivity had been released shonly beiore his amval. The French authorities 

eventually acknowledged that a release had occurred during a post-test drilling operation 

to obtain samples frorn detonation chambers, but maintained that the accident was "quite 

exceptiona~".~' However, at least one other sirnilar release is known to have occurred 

dunng a post-test sampling operation in  June 1990.'~ 

" TazieBMission repon, p. 6 .  
" Alkinson Mission Repon. p 132. 
3: Councau Mission rcpon p. 33 .  
Y Prccisc Detcrmi~uon of the îonccnmrion of Radimiurn in the Water of Mururoa Lagoon". 
Bourlai Y. and Manin G. 1.. Environ. Radioacuvin 11 (1992) 13-29. p. 27. Bourlat and Manin arc 
rnernkrs of Lhe Senice Mxic de Stcuriit Radiologique of the Commissariat A I'Energie Atomique. 



35. Plutonium is present in all types of samples fiom Mururoa. In 1991. 

plutonium levels in access of those amiutable to fallout h m  atmospheric tcsting werc 

measured by a team from the International Atomic En= Agcncy which took samples 

outside the 12 mile territorial iimit around While intcrpretations dia, part 

of this plutonium is believed to have resiilted h m  weapon s a f q  triais which caused the 
. . 

dispersal of plutonium over an arca of the atoll rima n ida ,  an attcmpt was made 
'' 

to seal off the affectcd ground with bitumen but a cyclone in 1981 scanered some of the .. 

plutonium-laden bitumen around the atoll. This accident caused the French authorities to 

undertake a protracted clean up of the atoll and has led to plutonium washing out of 

sediments into the Mururoa lagoon, and to dispersal into the ocean. Tazieff, therefore, 

called for eeneral studies to be done of the dispersal of plutonium within the atoil and 

into the marine environment." bu1 no such independent study has taken place. 

--  

l9 Sumrnar). of Radionuclide 1nrcr;omparison Resulü in Scawater and Plankion Collcctd Outside 
Mururoa Atoll. Ballcnra S. and Noshhn V.. IAEAIAUO44. IAEA-ILMR Repon No. 48. Iuly 1991. 
" Aikinson, p 141; Cousicau. p 36. 
41 Taziefï. p 7. 



E. Lan-term leaknee of radiorctivitv into the manne environnent 

36. Wata circulates through and sahirates the mtire geological structure of 

atolls such as Mururoa and Fangataufa. In gencial, wata rises only slowly through the 

volcanic rock, following the minute fis- which permcate it But water Nes much 

more rapidly through the iiiestone layen of the upper part of the atoll taking only a few 

years to percolate through to the surface. This movment of water can cany 
" 

radioaaivity from the detonation chamben towards the sunace where it can be reluisod, 

into the environment. In order to prevent such release, it is crucial that a substantial : 

thickness of volcanic rock above the detonation chamber and the surrounding fractured 

rock rernains ondamaged by testing activities 

37.  All the independent scientific missions that have visited hlumroa agree 

that long terrn leakage will occur 

38 None of the missions hss had access to suficient data to estimate reliably 

the tirne scale involved Tazieff cornrnented rhai a systematic study over a nurnber of 

years of the rnost mobile radionuclides in :round warer and in the sea would be required 

for an assessrnent of the effectiveness of containing the radioactivity4' but. again, no such 

independent scientific study has Deen permitted 

39. The Atkinson Repon considered the dangers of the leakage of radioactive 

rnatenal from the atoll into the sunounding environment. It stated that: 



"A; the underground test sites wa!a is available for leaching the radioactive 
material (which can be quated to high-lwel waste). Mechanisms w s t  for the 
transfa of this contaminatal wata into the biosphae, at l e s t  in the long terni 
( p a t e r  than 500 y). The radiological wnscqucnce of this leakage depends 
markedly on the depth of placement of the weapons tcned and on thar relative 
placement. one test to another. P r e c i ~  details of placanent arc not known."" 

40. Commander Cousteau reported that the French authonties had appriscd 

him dunng his visit in June 1987 of the manna by which they calculate the rquired' 

depth for placement of each test d e v i c ~ . ~  This was the ih time such information had 

been made public. On the basis of that information, Cousteau wncluded that leakage 

could occur on a time scaie of 100 to 300 yean. This is significantly shoner than 

previous estimates. 

F. Eficts on the atoll structure 

41. Kuclear explosions ha\.e h?.d 2 suos;antizl impact on the atoll's structure. 

42. Shock uaves from an esplosion cause localised surface subsidence and 

fissuring. On occasions, uhoie sections of the outer limestone flanks of the atoll 

collapse. Such submarine landsiides of the linestones andlor sedirnents are known have 

occurred in 1977, 1979 and 1980 as a result of large explosions conducted under the 

atoll rim." During its aenal inspection of the atoll the Atkinson Mission noted that there 

was fissuring of the atoll surface attributable to the testing programme and reponed that 

there had been regional subsidence and subrnarine slides as a consequence of the tests.' 



It concluded that the integrity of the carbonate pan of the atoll had bten impaired." The 

Frmch authontics ~bsequentiy acknowiedged that substantial parts of the atoll had 

subsidd by one meter or more due to the te- causing same areas of the outer rim to 

be pennanently ~ u b m e r ~ e d . ~  It is believed that it was to avoid the Nk of W e r  such 

incidents that the tests were moved from the outer rim of the atoll into the central region 

under the lagoon. Similarly, the risk that repeated underground explosions might cause ' 

serious fractures in the rock structure of Mururoa is reported to have wntributed to the: 

decision to move the largest tests to Fangataufa in 1988." 

43. Undenvater filming down to 730 meters by the Cousteau team revealed 

spectacular fissures and collapses of rock in the atoll that could only have been caused by 

the underground explosions. Sorne of the fissures observed were of recent origin and. 

:ore. could have only been caused by tesring undcr  the lagoon. There remains a real 

risk of further slurnping on the outer flanks if more tests are camed out anywhere on the 

atoll 

44. There are no publicly available repons on the condition of the lower 

lirnestone flanks of the atoll below 230 rneters or on the lower basalt flanks of the 

volcan0 itself If fissuring uere IO afiect the basalt foundation and were to reach the old 

test chambers closest to the volcano's edge. that would provide a rneans of escape of 

radioactiviiy into the environment In  his anicle, Professor Vincent noted the evidence 

'- Ibib p 105. 
U Bouchez and L e ~ m t c .  pp 138-143. 
49 Ibid. p 73; se alsa commenrc of Vice Admiral Thireau6 rcponcd in International Herald Tribune of 
28 March 1988 and La Depcshe of 29 March 1988. 



of the QBnence of a nenvork of fractures of the upper pan of the atoll anributable to the 

eariier tests. Weighing this information in the iight of France's decision to resume testing 

on Mururoa, he comments: 

"AU the fanors now known to be conducive to the d d i o n  of volcanots - 
major weathering and fracturing of materiais, and stccp sides - are presait at 
Mururoa. i n  view of that iâct, the shock wave produccd by one of the p l a ~ e d  
new explosions, even if it were wnducted beneah the lagoon, wuld be big 
cnough to cause one or more of the large 'pn-perforated blocks' to shcar away. 
This si tuatio~ which has no parallel elsewhcn, can ody be described as high 
risk."% 

G. Unsuitabiliîv of Mururoa and Faneataufa as testine nnd nuclcar wnste 

&s 

45. hlururoa and Fangataufa are not suited to the purposes for which they 

have been used. 

46. As described in  the preceding paragraphs. there are senous doubts about 

the structural integrity of hlururoa atoll as a consequence of the many tests that have 

been camed out there. ltlile rnany feuler tests have been camed out at Fangataufa, it is 

h o u n  that those thai have been camed out on that atoll have been significantly larger 

than those camed out in recenr years on hlururoa 

47.  The reality is that thtre have alu-ays been doubts about the suitability of 

any ofthe atolls for underground testing. given the extrerne hazards that can accompany 

nuclear explosions and accornpanying aciiviiies. The sites were chosen not because of 

their inherent suitability for underground testing but because they were removed From 



signiiïcant population centres, and the infrastructure for the testing programme was 

already in place as a reuilt of  the previous atmosphcric testing programme. 

48. As noted, the nuclear explosions conduaed in Mururoa 'and Fangataufa 

release e n o n o u s  amounts of energy and radioaaivity. The detonation chamben under 

the atolls have become, in effect, unprotected, high-level nuclear waste storage sites. in.: 

addition, a significanr quantity of nuclear waste produas from French Polynesia is nored 

in used detonation shafts and in other wells drilled for the purpose. 

49. Mururoa and Fangataufa atolls fail to meet the principal criteria accepted 

internationally for the safe long-term disposa] of nuclear waste in an underground 

depositoV." %le much of the radioacrivir!. is F~sed inro glass-like lava this lava does 

. . 
nor itself meer the intern-rional stan2rrdj is: i~.:siil!s=ii~;i of radioactiviry. There are 

no additional bamers ro contain th: raiiar.u:iit:c an? ?:event their migration into the 

environment. The volcanic basalr f~ i l s  ro mcc: :hc yeolsyi:al and hydrological criteria 

nonnally required of a reposiron medium I I  is severel!. fractured and its capability for 

retarding the rnovement of raaionuciides is suspecr 

50. One of ihe major fe-turcs which distinguishes Mururoa and Fangataufa 

from nuclear wane srorage sites is rne saturared nature of the atoll environment. The 

absence of ground uater is arp-bl!. the most imponant requirernent for a nuclear waste 

repositov. Yet. on hlururor an3 Fang2iaufa. ground water circulates throughout the 

5 1  Roibla~ pp. 54-56 



volcanic corc and lirnestones of the atoll. With each nuclear test. water rapidly fills the 

cavity crcatcd by the explosion and pcrcolates towards the d a c e .  

51. In this regard, the South Paufic sites uscd by France.are quite u d k c  any 

of the other sites that have b e n  used for the condua of  underground nuclear explosions. 

Unlikc a continental land mass or  other oc&c islands which have been used for 

underground testin&" coral atolls such as Mururoa and Fangataufa are an integral part, 

of their surrounding marine environment. Water passes frorn the occan into the atoll, 

including its central core, and from the atoll into the ocean. 

52. Thus the boundan. berween land and sea is indistinct. The entire atoll is a 

"manne feature" uhich cannot be considcred 2s land in an\. normal sense and must be 

considered as pan of the manne en\ironrnen: .Accordingly. the h a m  IO the manne 

environment in this case is direct and is alreajy occurrinc The disposal of radioactive 

waste in  an atoll has sirnilariries to oceani: srorage as uell as to storage on dry  and.^' 

These factors alone dernonsrrare the  inncren: unsuitability of Mumroa and Fangataufa 

for the purposes for uhich the! ha\.e been used in the development of France's nuclear 

weapons programme. 

H. Inadeouacv of French assurances of safeh. 

" Such ar Amchitka in thc Bcring Sca. a former icning siic usxi by the United Sute .  or Nwaya 
Zcnùya in (hc ArcOc Ocean. whch  was uscd by ihe  formcr So\icr Union. 
53 Sec discussion ai paragraphs 100 and 101. 



53. Since the inception of the underground testing programme. French 

officiais have repcatedly asaired New Zealand, other countries of the South Pacific and 

the United Nations that the tests pose no hann to human health or to the envir~nrnent.~ 

These assurances have been repeated &ce the announcement that testing war to 

res~rne. '~ Experience suggests, however. that such assurances must be treated with 

caution. For example, the assurance provided by the French Minister of Foreign Anain 

in January 1982 that cracks that had appeared on the sides of the atoll were due to 

naturai causes and not to the testss6 was subsequently disproved by the Atkinson and : 

Cousteau Missions. 

54. In recent years other evidence has emerged about accidents which have 

caused or have had the potential to cause hzrm to the irnmediare environment of 

hiumroa and beyond. In  panicula:. the iollotl:-- incidents, the existence of which had 

previously been concealed or denied to th -  oursidc world, have nou been confirmed: 

5. For exarnplc: Note da td  10 lune 1971 from French Ernbasn Io New Zcaland Io Minisuy of External 
Mairs  reproducd ai p. 298. Vol II. Pleaa~npr  hYcleor Tesfs Case (New Zealond v Francc); Siatcmcnt 
by Frcnch Rcprewntativc to Special Political Commiria: on 6 Octokr 1979. OB~cial Rccf~rds of the 
Gcncral Aswrnbl!. al iu Thiq-Founh Scsston. A/SPCB4ISR5. p 5; Lcttcr Qtcd 12 January 1982 fmm 
M Cheysron. Ministcr of Forcign Mairs of France. to Mr Cooper. Minincr of Foreign Anairs of New 
Lcaland (Anncx 6); Staicmeni by Frcnch Reprcsentativc to Special Political Gmmittcc on 9 O n o k r  
1986. Officiai Records of Lhc Gencral Asvrnbly ai iu Foq-Fim Session AISPU4llSR4. p 7. 
35 Siarcrncnt by M Ctura:. Prcsident of France. ai press wnicrencc at Palais de 1'Elysce. 13 June 1995, 
(Anncx 1). 
16 Lener d a i d  12 Januaq 1982 frorn M Chqsson. Minincr of Foreign mais of Fmnu. co U r  Cooper. 
Mnincr of Foreign Aiïairs of New Zealand (Anncx 6). wittcn in rcsponsc IO lener refemd 10 in note 
31. 



(a) In June 1987 officids on Mururoa admitted to Cousteau the accidental release of 

approximately 1.5 teraBecquerels of radioactive iodine plus other volatile 

material." 

(b) In 1992 scientists of the Combined Radiological Safety Service on Mururoa 

acknowledged that 0.2 teraBecquerels of radioactive iodine had been accidentally 

(c) In June 1995 an official publication of the French Atomic Energy Commission 

acknowledged for the first time that a device which had become stuck in the . 

detonation shaft had been deliberately detonated at less than its intended depth in 

1979.'~ This acknowledgment contrasts markedly with the assurances given by 

the French representative to the Special Political Committee of the United 

Nations General Assembly in  1979 in the consideration of the item on the Effects 

of Atomic Radiation. On that occasion the Cornrnittee was told that there had 

been no mishap with respect to the conduct of a test and that "al1 the 

underground tests had been kept perîectly under c ~ n t r o l " . ~ ~  

In fact the incident caused a submanne landslide of about one million aibic 

meters (ie 100 rneters x 100 meters x 100 rneters) of material off the mass of the 

atoll which set of; a tsunami which washed over pan of the atoll, seriously 

5:  S a  noie 3 7 .  
Y Sec noie 38. 
" Bouchez and k o m i c .  p 93. 
65 ûtTicial Rcccrds of the Çencral Asscmbly ai iis Th iwFounh Session, AISPCB4ISRS. p 5. 



injunng two persons.6' Since that incident, ail penons on the atoll are rquired 

to be on raised plaf fom whenever a nuclear test is bùng conducted. 

These incidents belie assurances as to  the safety of the nuciear tests and their lack of 

impact on the environment. 

55 .  The above account demonstrates three key points: 

(i) îhere have been leaks of radioactive matenai into the aend and marine 

environments as a consequence of past nuclear tests and there will certainly be 

leakages of further radioactivity over time. 

(ii) There is a risk thar the weakened structure of Mururoa has become so 

undermined by previous explosions that a resurnption of nuclear explosion could 

cause a serious collapse or iissuring which uould open up existing detonation 

chambers, therebp releasing sipihcant arnounrs - which cannot be quantified for 

lack of information but which cannot be disregarded - of the stored radioactive 

materiai with potentially senous consequences for the environment. 

(iii) Notwithstanding the proven darnage caused to the atolls by the underground 

explosions, France has consistently clairned that its nuclear testing programme is 

safe, but has lirnited or denied access to the test sites. 

IV THE Th'TERVATIOSVL C O S T E S T  
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56. At no Ume since nuclear testing in the South Pacific region began can 

F m =  have been in any doubt about the attitude of New Zealand towards such testing. 

As be seen fkom the annexed list (Anna 7). there is a long history of New Zdand's 

expression of i u  firm opposition to French nuclear testing, as wcll as nuciear testing 

generally. New Zealand, and other countries of the region, in partiailar by means of the 

communiques of the annual meetings of Hcads of Govcmmmt of South Pacific Forum 

member countnes, and in the very recmt Dedaration by South Pacific Environment. 

Mnisters on Nuclear Testing adopted at their meeting of 16-17 August 1995 (Anna 8). 

have never accepted French nuciear testing in the region. 

57. France, for its pan. as already indicated in paragraph 2 of this Request. is 

adamant that the tests which it has announced uill take place over the period between 

September 1995 and i .i of hiay 1996 .4s can be seen from the staternent made by 

President Chirac on 13 June 1995,~'  uhich ovenumed a moratorium on further 

underground nuclear tests uhich the Govemment of France had declared in April 1992 

and subsequently obser~ed.~' France considers the tests necessary for its "higher 

interests". The decision to conduct them is stated to be irrevocable. 

Sec Annex 1 
61 It is notd h i  the President of Franc:. President Mifierrand. during the moratorium provided 
assurances as IO the linkagc betutcn the moratorium dcclard by Frana  and the montoria obscrved by 
threc of the four other nuclcar-ucapon States (Russia. U ~ t e d  Kingdom United States). For example. in 
April 1991, consincntly wiih statcmcnu Io similar c E m  in 1993. he 'siated that rhe quaiion of the 
rcnimption of Frana's nuclear tens dcpcndcd on the actions of othcr nudear powm: if t hq  did no1 
r c m e  tening neither would France" (sec doc. prepared for Non-Proliferation Tmty RMow and 
Enension Conference. NPTICoriT 199512. of 15 March 1995, page 10. paramph 33). 



58. Zn the 13 June 1995 statcment France har taken the position that "the 

tesu take place ... in conditions which ... have absolutely no wnsqucnce  on the 

environment". it assens that the absence of any danger to the environment "has been 

codrmed  by many foreign specialists and scientihu on location". However, as is evident 

from the scientific material prescnted in Part iïï of this Rquest ,  this proposition cannot 

be sustained. No scientific study has been able to give any assurance on the point which 

now most disnirbs NewZealand, namely. the potential for the distribution of 

accumulated radioactive materials into the marine environment 

59. National and international opposition to  nuclear testing has intensified 

since the Case was initiated in 1973. E v e n  year since then. the United Nations General 

Assernbly has adopted a resolution, with the CO-sponsorship of New Zealand. pointing to 

the urgent need for a comprehensive nuclear test ban treaty In 1993 and 1991, the 

resolution was adopted unanirnously. Since 1992. four of the  five nuclear-weapon 

States. including France, have been obsening a moratorium on nuclear resting. In May 

1995, the Parties to the 1968 Treaty on the Non-Proliferation of Nuclear ~ e a ~ o n s , "  

including France, adopted unanimously at their Revieu and Extension Conference a set 

of principles and objectives for nuclear non-proliferation and disarmament. This 

provided for a programme of action towards the full realisation and effective 

irnplernentation of Article \'i of i n a l  'TreatY6' including the negotiation of a universal and 

Tcn in 729 Uh7S 161. 
'' ~ n i c l e  Vi rcads as follows: 

'&ch of îhc Panics Io the Trean. undçnakes to pursuc ncgotiations in good faith on 
measurcs relaung to cessation of the nuclar arms race at an carly date and to nuclear disarmamcnf and 
on a mn on gencral and complcte disannament under suin and eRMivt intcmalional mnml." 



internationally and tnectively veriiïable Comprehensive Nuclear-Test-Ban T reaty to be 

completed no later than 1996. The programme of action .Ito provided th* pending the 

entry into force of such a Treaty, the nuclear-weapon States should exercise the utmost 

rearaint. Negotiations on the Cornprehensive Nuclear Test Ban Treaty are undenvay in 

the Conference on Disarmament in Geneva. Non-nuclear-wcapon States Parties to the 

Non-Protifdon Treaty, now comprising o v a  170 states. have wmplied whlally 

completely with their side of the bargain not to manufacture or othenvise aquire nuclear 

explosive devices. 

60. Funher evidence of the intensification of national and international 

attitudes is to be seen in the South Pacific Xuclear Free Zone Treaty, which was adopted 

at Rarotonga on 6 Auyst 1985 and entered into force on 1 1  December 1 9 ~ 6 . ~ ~  Each 

Parr). to the Treaty undenakes, inter aiia, tc ent in its territor). the testing of any 

nuclear explosive device and not to take an! action to assist or encourage the testing of 

any such device. Nuclear-ufeapon States are invired to become pany to Protocols to the 

Treaty in which they would undenake, inter alia. not to contribute to any act of a Party 

to the Treaty or to a Protocol which constitutes a violation thereof and not to test any 

nuclear explosive device anywhere within the South Pacific Nuclear Free Zone. France 

is not pany to any of the Protocols. It is also not pany to the Treaty Banning Nuclear 

Weapon Tests in the Atmosphere. in Outer Space and under water of 5 August 1963;' 

which prohibits. inter alia. an! nuclear explosion in any other environment if such 

" Tcn of the Trca' and draft i e x ~  of thc ihrte a s s i a i c d  Proiocols in 24 ILM 1442 (1985); final texl of 
lhe Protouils in 28 ILhf 1599 (1989). 
'' 480 U h T  43. 



q l o s i o n  causes radioactive debris to be present outside the territorial limits of the State 

unda whose jurisdiction or convol such explosion ir wnducted. The fia that France 

has not becorne a party to this treaty in no way diminishcs its significance as midence of 

the standard of behaviour favoured by virtualiy ail the rest of the worid. 

V. THE SlGNJFJCANCE OF PARAGRAPH 63 OF THE 1974 JUDGMENT 

61. It is at this point necessary to return in p a t e r  detail to paragraph 63 of 

the 1974 Judgment and its consequences. As already indicated, the Court in that .. 

paragraph preserved the right of the Applicant to seek to resume the proceedings. The 

essential words of the paragraph provided that: 

... if the basis of this ludgrnent were to be affected, the Applicant could request an 
examination of the situation in accordance with the provisions ofthe  tat tu te;^' 

62 .  Although this passage does not expressly identify the "basis" of the 

Coun's Judgrnent, it seerns rnost likely that the Coun is refemng to its finding in the 

earlier pan of its Judgrnent that the staternents made by the high French oficials 

arnounted to a binding legal undenaking not to cary out further atrnospheric nuclear 

tests in the South Pacific region 69 As the Coun said in  paragraph 58: 

"If the declarations of France concerning the effective cessation of nuclear tests 
have the significance descnbed bu the Coun. that is to say if they have caused the 
dispute to disappear. al1 the necessa- consequences must be drawn fiom this 
finding " 

ta IUReporis 1974, p 457. ai p J 7 i  
69 Sa para. 53 of the Iudgment 
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... if the basis of this ludgrnent were to be affected, the Applicant could request an 
examination of the situation in accordance with the provisions ofthe  tat tu te;^' 

62 .  Although this passage does not expressly identify the "basis" of the 

Coun's Judgrnent, it seerns rnost likely that the Coun is refemng to its finding in the 

earlier pan of its Judgrnent that the staternents made by the high French oficials 

arnounted to a binding legal undenaking not to cary out further atrnospheric nuclear 

tests in the South Pacific region 69 As the Coun said in  paragraph 58: 

"If the declarations of France concerning the effective cessation of nuclear tests 
have the significance descnbed bu the Coun. that is to say if they have caused the 
dispute to disappear. al1 the necessa- consequences must be drawn fiom this 
finding " 

ta IUReporis 1974, p 457. ai p J 7 i  
69 Sa para. 53 of the Iudgment 
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63. It is, in passing, peninent to observe that no time limit was associated 

with the French undenakings. Indeed, the Court arpressly found 'that the unilaterai 

undertaking5 resulting from these statements cannot be intuprcted as having becn made 

in implicit reliance on an arbitrary power of reconsidaation.'" 

64. One may now retum to the question r a i d  by paragraph 58 of  the 
" 

Judgment: what was the dispute thought by the Court to have b e n  thus brought to  m. 

end? The 1973 Application makes it clear that the dispute was in its ongin about nuclear 

contamination of the environment arising from nuclear testing of whatever nature. The 

"atmospheric" feature was merely incidental to the "contamination" feature, which was 

of the essence. 

65.  Indeed, it should be emphasised that the adjective "atm nc" does not 

appear in the prayer or submission nith which the Kew Zealand Application concludes: 

"Accordingly, Xew Zealand asks the Coun to adjudge and deciare: that the 
conduct by the French Governent  of nuclear tests in the South Pacific ... 
constitutes a violation of Kew Zealand's nghts under international law ...". 
(Emphasis supplied.) 

The absence of any qualibing adjective before the word "nuclear" rnay be noted. In fact. 

New Zealand commenced its proceeaings in 1973 to prevent nuclear contamination 

whatever the source - at that time understood to be limited to atrnospheric tests. 

Moreover, although the Coun ma) have thought that the French declarations made in 

10 IUReporrs 1973. p.475. para. 53 



1974 rnatched the final objective sought by New Zealand in the Case, the Coun itself 

does not appear to  have anached any controüing importance t o  the use of  the adjective 

"atrnosphericn. The word does not appear in the operative part of  the Court's Order of 

22 June 1973 where the Court indicated that "in partiah, the French Govcmment 

should avoid U r  tests causing the deposit of radioactive failout on the tenitory of 

New Zealand .... "71 

66. The scope of the 1973 Application was not limited t o  land tenitory : 

exclusiveiy. In paragraph 17, New Zealand referred to  the effect of  fallout on the living 

natural resources of  the seo. Even more to the point, paragraph 22 of the Application 

included in ifs identification of the consequences of funher testing: 

"the entry into t e m t o v  of h'ew Zealand, the Cook Islands, Niue and the Tokelau 
Islands, includine their temtonal sea ... of additional radioactive matenal ...; 
renewed restrici ;freedom of the h i ~ h  seas ... and the freedom t o  explore and 
exuloit the resources of the sea and seabed; and the continued pollution of the 
territorial, maritime and aenal emironment of NewZealand [etc], of other 
countries and temtones and of areas be\.ond the limits of national iurisdiction." 
(Emphasis supplied ) 

And in paragraph 28 ofthe Application, NeupZealand assened that international law was 

~ ~ o l a t e d  by nuclear testing undenaken by the French Government in that. inter alia, if 

violates the nght of New Zealand. 

"to the preservation from unjustified anificial radioactive contamination of the ... 
marine ... environment" as well as the nght of New Zealand "to freedom of the 
hieh seas. includins freedom of navisafion ... and the freedom to  explore and 
exuloit the resources of the sea and the seabed, without interference or  detriment 
resultine from nuclear tesring". (Emphasis supplied.) 



67. It is tme that the French dedarations had said that, in giving up 

aunosphcric testing, France would be in a position to pass to the nage of underground 

testing. .Thus men though the prospect of underground tcsting was in the Mnd of the 

Court, it did not specifically rule that underground t&g would end the dispute 

absolutely. The crucial point to rtcall is that no one had any idea at that time that the 

underground tening subsequently to be carricd out at M u m a  or  at Fangataufa could, 

or would in due course, lead to some of the results that it was thought the tennination'of 

atmospheric testing would avoid. namely, pollution of the marine environment by 

radioactive material. If it had been so contemplated. the Court could hardly have taken 

the view that the French renunciation of atmospheric testing could by itself have brought 

the "dispute" to an end - for evidently it  would not have. 

68. Another way of puttins [ne point is that the scope of the Coun's 1994 

Judgment must be measured not by reference IO atrnospheric testing as such. but rather 

by reference to the true and stated o~jective of the Application which was to prohibit 

testing likely to produce contarnination of the Pacific marine environment by any anificial 

radioactive material. 

69. In 1974. the assurnption was made that the temination of atmospheric 

tesring and its replacement by unàerground testing would put an end to the prospect of 

contarnination. That assurnprion, ii ever valid, certainly is not x, now in relation to 

nuclear testing either at hlururoa or Fangataufa. If it had been appreciated that 

contamination could still occur as a result of underground testing, the substitution of the 
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latter for the former could scarcely have been secn as a means of  resolving the dispute 

then before the Court. 

70. It should be added, by the same t o k w  tha! the fact that the term 'fiiUout' 

was used to  descnbe the manner in which the radioactive matcrial reached the destination 

in which it wuld d o  injury does not mean that the case cannot be reopened because 

"fallout" as such is not alleged. The equivalent of fallout is achieved if contamination. 

spreads to and through the ocean as a result of the escape of radioactive materials fiom 

the structure of the atoll. 

71. The case that Seu. Zealand now presents is that. on the basis of the 

scieniific evidence set out above. underground nuclc~r testin- at hluniroa and 

Fanparaufa has already led to some contamin: ~f th: marine en\.ironment and that 

there appears to be a real risk of i t  le ad:^^ to hnher .  potentially significant. 

contaminaiion. The basis o i  the 1974 Judgmenr (whether the abandonment by France of 

testing likely to lead to pollution of the marine en~ironrnen! by radioactive rnaterial or the 

assumption as to the "match" reierred to in paragraph 20) has therefore been aitered. 

Neuf Zealand may in consequence "requesl an examination of the situation in accordance 

with the provisions of the Statute" This means that New Zealand is entitled to seek a 

resumption of the 1973 proceedings. The Coun remains seized of the original case. As 

a result, the jurisdiction of the Coun is the same as it was in 1973, based upon the 1928 

General Act, as well as France's axepiance of the Optional Clause as it stood at the tirne 

of the original Application. 



72. Having regard to the faas set out above New Zealand ~0nted.s that the 

resumption by France of underground nuclear testing at Mururoa and Fangataufa will be 

a breach of international law and, in particular, of the riglus of New Zealand as well as of 

the nghts of other countries, as set out in paragraph 28 of the 1973 Application. 

A. ~ 
Assessment 

73. There is. first. a clear iegal obligation upon France to conduct an 

Enbironmental Impact Assessment before c?-.ing out an! funher nuclear tests at 

Mumroa and Fangalaufa. This obiigarion fio~r:. iirsr. from a specific treaty undenaking 

and, second. from customan intrrnationr! l?u orrive3 irom uidespread international 

practice. 

1. Specific tream undenakino: t h e  Nournea Convention 

74. One instrument in panicular is directly binding on France as well as 

Xew Zealand and other States in the  South Pacific Region. This is the Convention for 

the Protection of the Katurai Resources and Environment of the South Pacific Region 

concluded on 25 Kovember 19.86 ('.the Sournea k on vent ion").^ 1t entcred into force 

for both New Zealand and France on 22 Au-st 1990. 

" Tcn in 26 ILM 38 (1987)  



75. Anicle 16, 2nvimnmental Impact Asscssment". of this Conventiok 

provides as follows: 

"1. The Parties agrec to develop and maintain, with the assistance o f .  
competent global, regional and suù-regional organisations as rquested, technical :: 

guideiines and legislation giving adquate cmphasis to environmental and social 
factors to facilitate balanced development of th& natural resources and planning 
of their major projects which rnight affect the mMne environment in such a way':. 
as to prevent or minimise hannful impacts on the Convention Area. 

2. Each Pasty shall, within its capabilities. assess the potential effects of such 
projects on marine environrnent, so that appropriate measures can be taken to 
prevent any substantial pollution of, or significant and harmful changes withik 
the Convention Area. 

3 .  With respect to the assessment referred to in paragraph 7, each Party 
shall. where appropnate, invite: 

(a) public comment accord in^ to its national procedures. 
(b) other Parties that ma! be aKe:red to consult n i th  ,. i d  submir 
cornments. 

The results of these assessmenrs shall be communicated to the Organisation [the 
South Pacific Commission]. which shall make them available to interested 
Panies." 

The definition of "pollution" in  the Convention is quite broad enough to cover the 

seepage or escape of radioactibfe waste from the atolls into the surrounding marine 

" "Pollution" is defincd in Ariicle 2( l )  as follows: 
""pollution" rncans thc introduction by man. dircclly or indira ly .  of subnancss or cncrgy into ihc 
marine environment (inciuding enuarics) which resulu or is likely Io r d 1  in such delcicrious &au as 
harm io living resourccs and marine 1st .  harards 10 human hcalth, hindrana to marine aaivitics. 
including fishing and olhcr legitimaic uses of the sca. irnpairmcni of qualiy for use of sea uaicr and 
rcduction of amcnities: in applying ihis definilion to the Convention obligations. fhc Pania shall use 
Lhcir k n  cndcavours Io mrnply uith ihe appropriait standards and tuommcndatiohc enablished by 
cornpcient inlcrnational organisations. including Lhc International Aiomic Encrgy Agcncy." 



76. ïhm is no provision which exanpu nuclear testing from the 

requirements here laid down. On the wntrary nuclear testing is cxpressly covered by the 

Convention, dong with other actions which might damage the avironment. h i c l e  12 

provides that "the Panies shall take al1 appropriate mcasures to pmuiî., r eduu  and 

control pollution in the Convention Area which might result from the testing of nudear 

devices". But t h s  reference to nuclear testing does not exclude such activity h m  the, 

clear duty expressed in Anicle 16 to carry out an environmental impact assessment. It 

may be noted that the United States - which has camed out many more underground 

nuclear tests than France - has not shared French inhibitions about public knowledge of 

the safety aspects of its nuclear testing 

77.  T ~ L  .. . .edure of an En\.ironmental Impact Assessrnent involves an open 

consideration of the issues, the provision of an opponunity for al1 interested parties to 

present their views, a staternent by the pany proposing the action of al1 the scientific 

elements involved, together uith an indication of why the measures are proposed and of 

their possible effect upon the environment The rnere carrying out of an assessrnent does 

not mean that that pany can proceed in any event. It can only do so if the project is then 

approved as being environrnentalig acceptable following the full consideration of any 

objections. In the case of the underground nuclear tests in a location so intimately 

related to the sea, "environrnentallg acceptable" necessarily means that before the tests 

may be conducted the assessrnent must conclude that no radioactive materid will be 

introduced into the marine environment as a result of the tests. 



78. France has apparently no1 c b e d  out such an assessment. If it has, it has 

failed to share the results with the rest of the international comrnunity and, in paniailar, 

with the States of the South Pacifie Region with &ch, byrcason of its participation in 

the Noumea Convention," it has a special relationship and to which it o w u  a spccific 

obligation under the last sentence of Article 16 to make the reuilts available to the South 

Pacific Commission and, through it, to interested ~arties." 

79. Not only has France itself not carried out the required prior assessment; it 

has not allowed scientists frorn outside to carry out the necessary tests and ascenain al1 

the information that is essential for the formation of an impartial, balanced and 

cornprehensive view of the matter before a test or specific series of tests is held. Various 

proposals which have been made for assessing the situation show the kind of detailed 

investigation that rnust be carried out and made public as pan of any assessrnent of the 

safety of the proposed tests. Such tests should be considered only if an assessment were 

to repon that the risks of contamination by radioactive rnaterial were ni]. 

80. The French Governmenr has sought to allay public anxiety by stating that 

the tests are perfectly safe and that  their effects upon the atolls and the adjacent marine 

environment are carefully rnonitored afier each blast. 

1. S a  abovc. paragraph 74. 
75  Amclc 16. S a  abovc paragraph 75.  



81. As to the first of these contentions, that the tests are perfectly safe. it 

m u  be recalled that a risk of accidentai escape of radioactive material accompanies 

every test. By reference to the standard of behaMour which the international community 

has adopted in relation to the deposit of radioactive material or waste in the marine 

environment, such risks are not acceptable. As noted &a, th- have alrcady been 

accidentai escapes of radioactive material which, having initially been denied by France, 

were subsequently admitted to have occurred. Even though the quantitics involved may 

have been small, the very occurrence of such escapes shows that accidents may occur. 

There is also evidence that the explosions which have taken place so far have caused 

damage to the structure of the atoll. Large slabs of rock have broken off the side of the 

atoll below water level. \%at has already happened can happen again. 

82. Nor is the French contenri. .t the effects of the tests are carefully 

monitored suficient to discharge France's lesal obligations. It is no1 suficient that 

monitoring takes place ajrer the event. The requirement of Environmental Impact 

Assessment is one of conduc: prior to each test or senes of tests. The whole purpose of 

such assessments is to determine in advance of experiments that they do not entail an 

unacceptable degree of risk to the environment. This is inherent in the concept of 

Enklronmentai Impact Assessment and is reflected in the wording of the statements of 

obligation binding France in . b i d e  16 of the Soumea Convention. This obligation is 

expressed in the words of paragraph 2 of that Anicle that "each Party shall, within its 

capabilities, assess the potential efiects ... on the manne environment ... " (of major 

projects which might affect the manne environment). The word "potentiai" used in 



conjunction with "efïeas" indicates an obligation t o  pcrfonn the assessrnent before the 

tests. Subject to  variations of language, the same LI tnie of the other trcatio which 

adopt the concept of  Environmental Impact Asscssment. 

83. In any event, to  the extent that s u c h p s t  hoc monitoring is carried out. it 

would appear fiom the French repon entitled Situation Raa7010gique & de PoIpesie 

~rancuise,'~ of which the latest issue is that of 1994, that the monitoring does not extend, 

to an examination of the cumulative effect of testing upon the structure of the atolls ., 

themselves. Rather, it relates only to a consideration of radioactivity in the environment 

and of the exposure to radioactibity of the population of French Polynesia. 

81. This is a long way from the s!stern3tic. cornprehensive and public scrutiny 

Jependent scientists and others beiare the event thac is required if international 

standards are to be met. 

85. The examination that should b t  conducted ar Mururoa and Fangataufa as 

pan of the Environmental Impact Assessmenl should include investigation of the 

following matters: the topography of the atolls; a shallow seismic testing programme; a 

comprehensive sampling carnpaign ro investigate the concentration of radionuclides in 

fish, planktonic organisms, sedirnents and coralline structures; an extensive determination 

of the hydrolog of the atoll and reef structure; and an epiderniological study. In 

76 The repon carrier on irs front co\.er the namts of ihc Mininire de la Dcfense. the D i d o n  d a  
Centres d'Exprimcntations Nucltaires. the Commissariat a I'Encrgic Atomique and the Senia  Minc 
de Sumcillana Radiologique ci Biologique dc l'Homme el de I'Environncmcnt. 



addition, a judgment of the potential for radionuclide relcase firom the tcsting sites should 

be made not only by refemce to the standards routinely cnforced for civil nudear 

i d l a t i ons ,  but also by reference to estirnates which should be provided by France of 

the strength and radioactive yield of the propoxd detonations. 

86. Moreover, the r e d t s  of uich invesiigations should be made public so that 

the debate about their significance can take place in a systernatic. open and o r d d r  

marner as part of a transparent process of prior assessment; and the wnsidcrations 

which those performing the assessment take into account can be clearly identified and the 

validity of their conclusions can be the subjen of proper and objective scientific scrutiny 

by other interested but fully independent scientists and others 

87. An additional reason ior a full & assessrne, the important 

requirernent that the process rnust entail some consideration of the benefils which those 

responsible for the project ma) hope to aînieve, coupled with a balancing of those 

clairned benefits against the "sks involved in such a c t i ~ i t y . ~  

.. 
' '  The application of this pnnciplc wiihin the Europcan Communin. is to k found in Anicle q a )  of 
Diredine 801836Euraiom (O.J.L. 236. p. 1). as amrndcd by Diratitr 8J14671Euntom (O.J.L. 265 p. 4). 
This lays doun the u, called "justification- rquircmcnr. Aaording to this. the various cypa of 
acthities which entail cxponire io radiaiion rquire pnor junification by n i e r c m  10 the advanuga to 
be gained through these accivities. An English ludge has held that an absuan balancing of advanmges 
and disadvantager would not be d ~ c i c n t  to comply uith this rquircment. The provision calls for tk 
balancing of 'panicuiar practifcs which d m  panicular individds in panicuiar c i r m n m m s " .  (Se 
Poiÿ 1. In R v S a x t a m  of Staic and others. ex D. Grcen~eact and Lancashire Countv Council. judgment 
of4 March 1994. (1994) loumal of Environmental Law. 312 ar 323) 



88. The consideration which triggen the rquirement of an Environmental 

impact Asstsrrnent is the prospect that the proposed conduct could occasion a 

significant adverse impact upon the environment. l'hcrc can be no real doubt that, in the 

light of the factual and legal developmuits herein, the rrsumption of underground 

nuclear testing by France falls into this category. Even ifthe point were not self-&dent, 

the burden would, by reason of the application of  the preauitionary pnnciple, to which 

reference is made below," lie on France to prove that thtre is no necessity for ai: 

Environmentai Impaqt Assessment, rather than upon New Zeaiand to prove that there is 

one. In any case, it is instructive to examine the lists contained in the European 

Commu~ry Council Directive 85/337iEEC of 27 June 1985 - a directive which is 

applicable to the tests - as shouing the kind of marrer which the European Union. of 

uthich France is a member, regards as caliing for an Environmental Impact Assessment. 

and. in panicular, as del ~ating the concern tha l  esists regarding an). kind of nuclear 

acti\~ty. These matters include the construction of nuclear pourer stations, installations 

for the permanent storage or final disposal of raaioactive uaste and installations for the 

production or enrichment of nuclear fuels. for the reprocessing of irradiated nuclear fuels 

and for the collecting and processin: of radioactive waste. A forriori, nuclear testing 

must require prior assessment. 



89. Even if France were not bound by the Noumea Convention, it would nill 

& requùcd by customary international law to cany out an Environmental Impact 

Assessrnent before conducting nuclear tests at Mururoa The obligation to cany out 

such assessments exists in relation to any achity which is likely to cause significant 

darnage to the environment, particularly where such &ects arc likcly to bc 

transboundary in nature. It is diicult to conceive any a*. that more clcatly demands 

such an assessment than a nuclear test: 

(i) which is conducted beneath a srnall atoll 

(ii) that has already been the scene of numerous subnantial explosions 

(iii) that mus1 contain significant deposits of radioactive material within the test 

chambers 

(IV) which could be released into the irnmediarely surroundin_p marine environment 

(v) through existing fissures liable to be opened up funher by more explosions 

The accumulation of these five factors distinpishes the tests at Mururoa and Fangataufa 

from underground nuclear tests conducted u i t h i n  continental land masses. 

90. The basis of the subrnission that there is an obligation to cany out 

Environmental Impact Assessrnents in  such circumstances is the existence of a 

considerable arnount of concordant State practice evidencing the opinions of States in 

this regard. 

91. The 1978 UhXP Drafi Principles of Conduct proposed that: 

"states should make an environmental impact assessment before engaging in any 
activity with respect to a shared natural resource which may create a risk of 



significantly affecting the environrnent of another aate or nates sharing that 
resour~e" .~  

92. ï h e  wncept was subscquently developed, first, in a number of non- 

binding instruments and then, and in pan cancuirdy, in a number of trcaty 

arrangements, such as: 

(i) Articles 205 and 206 of the 1982 United Nations Law of the Sea  onv vent ion;" 

(ii) the 1985 ASEAN ~greement;" 

(iii) the 1985 European Cornmunity Environment Assessment ~irective;" 

'' S a  San&. Principles oflnrernoiionol Em,tronmenrol Lou.. Vol 1 (1995). p.580. 
IO Gnired .Varions Convenïion on the Lm. oJrhe Seo. done or .ilonrego Boy. Jomoico. 10Deccntber 196.' 

Arricle 205. "Publicorion oJreporrs 
States shall publish rcpons of the renilts obiaincd pursuant to aniclc 204 or proridc such 

rcporu ai appropriate intervals to the campetent intenuiional organ~sations. which should make thcm 
availablc to ail States. 

Arriclc 206. Assemenr-oJpotentio1 eflerrs O, u~,!viries. 
Whcn States have rcasonable grounds for bclining Lhat planncd activitics under thcir 

jurisdimion or mnuol ma) cause subnantial pollution of or signiiicant and harnüul changes to the 
marine cn\ironmcnL th? shall. as far as praflicabl:. asvss Lhc poteniial cKecü of such aniritits on chc 
marine environmeni and shall tommunicate repons of Lhc rcsulü of mch asressrncnü in the manncr 
providcd in antclc 205." Tek1 i n  21 ILhf 1261 (1982). 
S u  also noie 93. 
a i  Ihe A S C l h '  Agrermenr on the Consen-arion oJ:i'orure ond herurol Resources. 9 Ju lv  1985. (Not yet 
in forcc). 

Aniclc 14(1) providcs: 'Impact asessrnent The Contracting Parùcs undcnakc that proposais 
for an? amivin which mas significantl!. aKea the naluial cniironrnent shall as far as possible be 
mbjmed IO an assessrnent of thcir consqucnces beforc t h n  arc adopid. and thcy shall u k c  into 
considcration the d u  of this sessrnent in thcir decision-making prarrc." 

Aniclc 20(3)(a) pm\idcs that Contraaing Panics shall endcavow 'to rnake environmentai 
impact assessrnent kforc cngaging in an'. actiriv that may crcatc a risk of significantly afïccling Ihe 
enrironmcnt or the namral resources of anther Contraning Parry or the environrnent or nalurai 
rcsouras b o n d  national juridiction:". 
CTcrl in San& er al.. Docvmenrs in lnternor~onol Enrtronmeniol Lov (hercinojlcr "Sands. Inrcmationol 
Documcnrs"l. Vol 11.4. p. 958. 
a: Council Directive 85/337iEEC 01-7 June 1985 on rhe mssmenr  oJlhe eJects of certain publie and 
prlvole projecrs on the cnvironmenr. 
"Article 2. 
1 Mcrnbcr Statu shall adopt al1 mcasures nuxssar) to c m c  ht. kforc mnsent is givcn, 
projeas lkely IO have significanr eBccü on the cnrironmcnt by vinuc. inter otia. ofthcir nature. & or 
loetion arc made abject 10 an assessment uith regard to their cK-. Thae pmjcns arc defincd in 
ANclc 4. 



Çiv) the 1989 World Bank Operational ~ i r e c t i v e ; ~  

(v) the 1991 Espoo  onv vent ion;^ 

(vi) the 1991 Protocol on Environmental Protection to the Antarctic ~reaty:' and 

2 The environmenial impact a s e ~ m e n t  =y k i n l e m  in10 Che u J a i n g  p t u m i W  for 
m-1 IO projeas in thc Mcmbc~ States, or. failhg this. iatn o<hP p m d m  or into p r o c e d ~  10 bc 
mablishcd m mmply wiih the aimc ofthis D i  
3 Membcr States may. in rraptional- o<cmpt a specifk pmjeeî in &le or in puc h m  r& 
provisions laid dom in rhir Directive. In thir evcnf thc Munba S ~ t a  W: 
a Consider whether anothcr f o m  of aPmment wnild bc sppmpriatc and w h n h a  L!IC 
information thus mllmcd should k made availablc to thc public. 
b makc amilable to the public m n u m e d  the informarion rrhting io Che exemption and Che 
rcasans for granting iS 
inform the Commissioh prior to gnnting ansent, of the msonr jw i i j i ng  Che exemption g r an14  and 
providc it Mih the infonnatio& made availablc. w h m  appropriai+ m h i r  own i u t i o d s .  
The Commission shall immcdiately fornard the docwienu rcçcivcd m thc othcr Membcr States. 
~ h e  Commission shall rcpon annually to the Council on the applicuion of this patagraph. 
Arricle 4 
1 Subjm Io Anicle 2(3). projeru of the classa lincd in A m e ï  1 shall k made m b j m  Io an 
-ment in a ao rdana  uith Aniclcs 5 to 10. 
2 Rojccü of the clasvs lincd in Anncs II shall k made mbjccî io an arwssmenl. in acwrdanct 
uirh Aniclcs 5 to 10. whcrc Mcmkr Srates considcr that hcir  chaactenstics u, require. 
To chis end Memkr Statu may inter olio spxify a n a i n  ~ p a  of projccts as bcing m b j m  to an 
assessrneni or may enablish the criteria andlor thrcsholds naccs- to detemine which of the projcm 
,f the cl- lincd in Annex II are IO k ~ b j a  IO an assessrnent in accordana uith Aniclcs 5 to 10." 

m e n  in San& and Tarasofsky. Documenrs in Europeon Communip Environmeniol h. vol.111 (1995). 
p.266). 
13 S a  Sands. Principles. p.593. uhich also w ü  our the histop of the devclopmcnt ai pp.. 579-594. 
I4 Convenrion on Envtronmenrol /mpncr Assesmenl tn O Tronsboundo~ Conrrrr. done of fip. 
Finlond. 25 Fcbruow 1991. Wot !et in force.) 
'2 rricle 2. 
1 The Panics shall cither individually or joinrly. takc al1 appropriate and cflcctivc meanires to 
prmcnt. rcduce and wntrol significani adverse uansboundar) cn\ironmental impan from proposcd 
activities. 
2 h c h  Pan shall takc rhe neccssan Icgal. adminisuaiive or othcr meanires to implcmcnt the 
provisions of lhis Convention. including. uith respect IO proposcd activitio lined in Appcndix 1 h i  arc 
likely io aux signifiant adverse trawboundary impaa  the csiablishment of an environmental impact 
assessrnent proocdure that permis public participation and prcpantion of rhe environmenial impact 
assesSmen1 documentation dcscritui in Appcndix II. 
3 The Pan). of origin shall ensure that in accordana with the provisions of ihis Convention an 
cn\ironmenlal impact asussrnent is undenaken pnor IO a decision io authonse or undenaice a proposed 
acti\i'. lincd in Appcndix 1 that is likely to tau a simcant adverse u;ursboundary impact." 
CTcn in 30 IL41802 (1991) and San&. lnrernoiionnl Documents. vol.IB. p.1332.) 
" Proiocol on Environmcniol Prorcciion ro ihe Anlorclic Trroiy. done 01 Madrid. 4 Octobrr 1991. (Not 
yct in fora). F n n a  uas a lcading proponent of this Protocol. Anicle 8 of which provido: 
"ENlIIRONhIEh7AL IMPACT ASSESS~fEhT 
1. Propowd activitia r e f end  to in paragraph 2 belou. shali k mbjeci to Che p d u r c s  se< out in 
Annex 1 for prior -ment of the impacts of thow activities on the Antarc<ic environment or on 
depcndent or associaicd ~ ~ s t e m r  avording to uhcther those anivities are identifie. as having: 

(a) l a s  chan a minor or transi[on impan; 



(vii) the 1992 Convention on Biologid ~iversity." 

As has been stated in the latest treatise on the subject: 

"the idea that environrnental impact asswmcnts may now be required as a manu 
of customary law, particularly at the regional level. is capable df being arguai, 
particulad$ when the project wncmied is ükcly to have v signitïcant &ecu W on the environment and those e f f m  will be transboundary". 

93. A recent reflection of the same principle is also to be found in Principle 17 

of the Rio Declaratio~ which France supponed. ïhis States that: 

"environmental impact assessrnent, as a national instrument, &iJ be undertaken ; 
for proposed activities that are likely to have a significant adverse impact on the 
environment and are subject to a decision of a cornpetent national authority". 
(Emphasis supplied) 

- ~ ~ - 
(b) a minor or iransiiory impacr. or 
(c) more lhan a Mnor or uansiion irnpazi. 

2. Each Party shall ensure fhai the assessrneni p r d u r c s  ut out in .Anncs I are applicd in the planning 
processa leading Io decisiom aboui an! azu\iues undcruken ln th- hnurctic 7- '. -rca pursuant to 
uienufic rcsearch programmes. tourisrn and ail oihcr goi.crnrnenu1 and non-governmenul acuvitics in 
the Antarnjc T r w n  a r a  for which advancc noiicc is ryuired under Amclc VI1 (5) of the Antarctic 
Trcaty. including associaicd loginic suppon a c t i ~ ? u n  
3. The assessrnent procedures wt oui in Annes 1 s b l l  appi! Io an! chîngc in an acii\iV whcther the 
change frorn an incrcav or d c e r m  in Lhc iniensin of an cxisung acuviry. from the addition of an 
acti\iry, thc dtcommissioning of a facilin. or o i h e r u ~ r  
4 .  Wherc activities are planncd joinily bx more Lhan one P a m .  th: Panics involvcd shall nominate one 
of thcir n u m k r  IO cwrdinaie the irnplcrncnidiion of the environmental impact aswsment  prMdurcs  wt 
out in Anncx 1." 
Subnantial elabration of the cn\ironrn:nul impact asscssrncnt procedures arc wt OUI in Anncx 1 IO the 
P r o i m l .  
CTeH i n 3 0 I U f  1461 (1991)) 
16 Convenrron on Biological D~vrrsir): 5 June 1992. 
';lri~cle 14. Impact Prrernncnr and minrrninnp oherse  impocrs. 
1 Each Conuaning Party. as far as possible and as appropnatc. shall: 
a l n u o d u a  appropnatc procedures rqu inng  cn\~ronmental impact assessrneni of ils proposcd 
projects thai are likely Io have signficanr advcrsz e B c N  on biological divenity with a vicw to avoiding 
or minimising such e B a u  a n d  whcre appropnatc. ailou. for public panicipation in nich p r d u r r r :  
b Inirodua appropnarc amngerncnts io ensure that the environmental consmuences af its 

~ -. .- 
programmes and p o l i c i e s h i  arc \&il! IO have significani advcrsz impacts on biologicdl divcnity a 
duly taken inio accouni." 
CTcn in 31ILM 822 (1992) and Sands. /nremofionol Docirnenrs. vol .IIA. p.845.) 
1: San&. PrIncIples. p. 594. î h c  work of the lntcmarional Law Commission in iu drift Aniclp a n  
In\ernaUonal Liability for lnjunous C o n s q u c n m  of Acts Nol Prohibitcd by Intemational Law u du, 
relevant Io France's obligation io r a r q  out a prior and adquate  Environmental Impacc Assessrnent 
k f o r c  conducting funhtr nuclear tests in the South Pacific. 



94. Another relevant text also bmdmg on France is the Euratom Trcaty, 

Article 34 of which provides: 

'Any Mernber State in whose temtones paniculady dangerous experimenu are 
to take place shall take additional health and safety meanires on which it Ml 
ûrst obtain the opinion of the Commission fhe assent of the Cornmission shall 
be required where the effects of such cxperimmts arc Sable to &ccf the 
territories of other Mernber States." 

95. As New Zealand is not a pariy to the Euratom Treaty it camot invoke 
. . 

this provision as one chat is legally biding between it and France. The provision k, 

however, yet another illustration of the international standards accepted by France as 

applicable in this sphere of activity. Indeed, the European Commission has taken the 

position that French nuclear testins falls within the scope of this requirernent." 

96. It is France's consisien: r e5~s~ l  c a T  ou: a procedure which is now 

accepted vinually world-wide as absolutel! essential in this class of activity that 

constitutes the first element of ilie~aliry in rhe position tnat  France is now taking. 

On 21 lune 1957. whcn the French Nacional Asrrnb1.v uas wnsidcnng the ratification of the h t o m  
Trcary. M. Maurice Faure. the French Foreign Minisrer. n a i d  in the relevant Comminœ of the 
Assembl?. thai the provisions of Aniclc 32 appl!. io both c id ian  and Mliiary "panicularly dangernus 
expcrimenü". ln conwquena. the Commiiiec. in its rcpon on b i s  Bill authorising the Praidcnt of 
France Io ra. the Trcan. mtcd: ' k s  dispositions de l'article 34 s'appliqueni a touies Io experienm 
parücuiiertment dangereuses. ci\ilcr ou mililaires" (Se S. Neri and H. Spcrl. Traite innituant La 
EURATOM Travaux prcparatoircs. Dtclarations inicrpremtivc des six Gowerncments. Documents 
parlementaires. Cour de I w i a  des Communautes Europienncs. Luxembourg 1962. p. 122). In the 
early 1960's Fma notifid i b  airnospheric mililan nuclcar tes& in the Sahan and amplicd with the 
p r d u i r  laid doun in Amcle 34 of ihc Euratom Trcary. Ii is wdcmood (ha1 the Eu- 
Commission has askcd Frana io funish dam in relation IO the t a  now proposed. It is no! h-r 
know whethcr France hac donc so. Sa also Deimann and Betlern. 'Nuclcar Tcsting and Eurtipc". 
Law Journal, 11 Augun 1995. p. 1236. 



B. The ille~alitv of conduct which causa.  o r  is  likelv to cause. the introduction 

into the mnrine environment of rndionctive mnterinl 

97. Having presented its case 6rst in ternis of the failure of France to m m  i u  

specific obligations to conduct an Environmental Impact AsMment,  New Zeaiand now 

tums to  another respect in which the conduct of France is illegal. 

98. The well enablished proposition of custornary international law. stated ' 

and reflected in principle 21 of the Stockholm Declaration on the Human Environment 

1972 and pnnciple 2 of the Rio Declaration on Environment and Development 1992, 

now takes binding treaty fonn for the South Pacific region in Article 4(6) of the Noumea 

Convention: 

"Nothin_e in this Convention shall affect tne sovereign right of States to exploit, 
develop and manage their OHT~ natural resources pursuant to  their own policies. 
taking into account their duty to protect and presewe the environment. Each 
pany shall ensure that actibiries within ils jurisdiction or control do not cause 
damage to the environment of other States or of areas beyond the limits of its 
national jurisdiction." 

Another convention binding both Ne\\. Zealand and France. the Convention on Biological 

Diversity of 5 June 1992. Anicle 3 .  is to the same effect 

99. In addition ro this general obligation. special   les have developed in 

relation to conduct which involves. or ma? involve, the introduction of radioactive 

material into the oceans This is regardrd as a matter of special concem calling for the 

most extensive, if not absolute. prohibition. The duty of States in this respect is not 



merely to take care. Nor is their obligation to be measured by d e r e n c e  to  the quantity 

of material so introduced. Suggestions that States may introduce. or pennit the 

introduction of, such material into the oceans if the quantitics art negligible, or are 

unlikely to  cause hann or may not have significant &ects, are quite out of place. The 

interdiction is absolute. Any relaxation of the absolute cbaracta of the prohibition m u s  

be justified by reference to the benefits which are ciaimed to &se ffom the aetivity 

causing the contamination. The emphatic judgment of  the world commuNty that testing 

of nuclear weapons gives rise to no benefit, is becoming more clearly evidenccd by the 

day. 

1. Periinent treaties 

100. The need to ensure thai no :adioacri\.e marerial is introduced into the 

marine environment has, indeed, been recogniscd b!. France. which has joined in action 

to develop a range of noms  with that objective in mind. The extent of this obligation is 

dernonstrated in instruments adopted afier France announced its moratorium on 

underground nuclear tests in 1991 shonly before the United Nations Conference on 

Environment and Developrnent in June 1991. At that Conference France supponed 

Agenda 21, paragraph 22.5(c). States should not: 

"promote or allow the srorage or disposal of high-level. intermediate-level or  
low-level radioactive wasre near the marine environment unless they determine 
that the scientific evidence. consistent with the applicable internationally agreed 
principles and guidelines, shows that such storage or  disposal poses no 
unacceptable risk to people and the marine environment or does not interfere 
with other legitimate uses of the sea, making, in the process of consideration. 
appropriate use of the concept of the precautionary approach." 



101. This general pnnciple is r e f l ~ e d  in and supponed by a range of treaties 

to which France is a Party. Unda Anicle 10 of the Noumea Convention: "The Parties 

agrce to prohibit the dumping of radioactive wastes or o tha  radioactive matter in the 

Convention Arean In Septcrnba 1992 France signed in Paris the Convention on the 

Protection of the Marine Environment of the Nonh-East ~tlantic-, which prohiiits the 

dumping of all radioactive substances, including wasty in o rda  to prwent, inter alia, 

harm to living resources or marine ecosystems (biodiversi~~).~' 

102. Additionally, and with wider geographical effect. in January 1994 France 

became bound by the amendment to Annex 1 of the 1972 London convention" which 

prohibited the disposal of a radioactive wastes at sea. Initially the Parties to this 

Convention had agreed to the prohibition only of the dumping at sea of hich level 

-1ctive wastes. In 1985. houever. thcy adopted a Resolution. 21(9), appljing an 

indefinite moratorium on the dumpine of &i radioactive wastes at sea to "permit rime for 

... a broader basis for an informed judgrnent on proposals and to allow additional studies 

IO be made of the wider political. legal. economic and social aspects of radioactive wastc 

dumpine at sea". Subsequently. .&-enda 21 called on al1 States to encourage "the 

London Dumping Convention to expedite work to complete studies on replacing the 

cunent voluntary moratorium on disposal of low-level radioactive wastes at sea by a ban. 

tabng into account the precautionay approach ..." (paragraph 22.5@)). Finally, in 

Kovember 1993, the Sixteenth Consultative Meeting completed the prohibition of the 

32 L M  1069 (1993). 
91 Annex II IO the Convcntion An 3(3) (a) and @). 
91 Adoptd by Rcsaluiion LCSI (16) Conceming Disposal al Sca of Radio-active Wancr and olhcr 
Radio-active Macccr, Novcmber 1993 



dumping of wastes by adopting the above amendment prohibiting the disposai of a 
radioactive wastes at sea" 

103. It is broadly consistait with this body of m t d n a l  h w  and principle 

that French national law and practice relating to civilian nudcar powa plants and the 

handling and storage of "civiiian radioactive waste" incorporate a higha standard of care ' ' 

than that applicable to other activities involving less risk" It is not clcar w h a h a  this, 

body of law applies to French Polynesia or to Mururoa and Fangatauh But w h a h a  it ., 

does or not c m o t  affect the quality of the rule as evidence of the standard which France 

itself regards as appropnate in such matters. 

kfcrencc rhodd also k made morc generall!. to th: Linilcd Nations Convct.,.~.. dn th: Law of the 
Sea 1982. Aniclc 192. providcs that: 'Siatcs havc ~c obligation IO protect and prcwme the manne 
ensironment". Arriclc 194 proddcs as follows: 
hfemres  io prrvenr. reduce w d  conrrolpollulron ofrhe morinc rnvironnrenl 
1. States shdl fake. indisiduai- or joinl)! ar appropriait. al1 meanires mnrincnt uith lhis 
Convention ihar arc noxssan io p rocn l  redutx and wntrol pollution of the marine cnvimnment from 
any source. using for lhis purpose the kn pranicable means ai ihcir disposal and in accordana with 
thcir capabiliticr. and t h q  shall cndcavour IO harmonizc lhcir policia in this wnnection. 
2. S u t a  shall takc ail meanircr to e m r c  h i  an iv iùa  undcr thcir juridiction or 
conuol arc so wnducred ar noi IO cause damagc by pollution IO other Siaies and k i r  environmeni, and 
ihat pollution arising from incidents or anivitics undcr thcir juridinion or wnuol docs no! spmad 
b o n d  the a m  whcrc I h q  ucrciw sovcreign rights in avardancc with ibis Convention 
3. The taken purniant IO this Pan shall deal uilh al1 sources of pollution of the marine 
cnvironrncnt. Thev rncasurcs shall includc. inter 0110. thow daigned to minimizc IO dic f i l l es  possible 
cneni: 
(a) the rclcare of rosic. hamrful or noxious subnances, espcciaily hose which arc p c r s i w ~  fmm 
land-bascd sourcrcs. from or ihrough ihc atrnosphcrc or by dumping ....." 
II is IO k noied h i  i h e  ANcIcs of the Convention form pan of Pan XII on protection and 
prcwrvation of the marine environment and ihat. upon signaturc of the Convent io~ Francc made a 
deciaraon chat: 'The prmisions of the Convcniion rclating to the naiu of the d ' i ncn i  maritime spœs 
and Io the legal rcgimc of the usa and proimion of the marine environment an f imi  and wnsolidaic 
the gcncral mles of the law of the sa and thus entidc the French Rcpublic not IO m g n i s e  as 
cnforccable againn it any forcign 1au.s or rcgulations !ha( are no1 in wnfonnity with Lhorc gcneral 
nilcs." 
94 S a  dences 77-974 of 19 AugiLn 1977.63-1228 of 1 I Decemkr 1963 (as amendcd) and Law 91-1381 
of 30 Dcccmbcr 1981. 



104. These international and national inmumenu r e f i ~  the view that the 

introduction of radioactive material into the marine environment U considered 

undesirable and is genefally prohibited. Moreover, even the s o n g e  of radioactive 

wastes (mcluding the produce of nuclear tesu) is prohiited unless h u e  is compclling 

evidence to the effect that such storage will not lcad to the introduction of radioactive 

material into the marine environment. France has accepted these stringtnt rcquircmcnu, 
.' 

which mua be considered now as general principles of international law, applicable to dl:., 

aaivities of this type. including in particular the consquences of underground nuclear .; 

testing and the dispersal of its produns. 

2. Thc orecautionan. principie 

105. It is, also, peninen! to rde: to a sicniiicanr development which has a 

direct bearing dn the application of these niles in the environmental field. In the 

traditional approach to the establishment of responsibiliry for violations of international 

law, the burden of proof would normally test upon the complainant. unless access to the 

evidence was al1 within the control of the respondent, as in large pan is the case with 

French nuclear testing. But in  the field of environmental protection it has corne to be 

realised that insistence that a complainant must cany the burden of proving that the 

conduct conternplated by the respondent will lead to damage, could give rise to 

situations in which inemediable damase would occur. As a result there has ernerged a 

very widely accepted and ope:aii\pe principle of international law referred to as the 

"precautionary principle". This has the effect that in situations that rnay possibly bt 



significantly environmentally threatening the burdcn is placed upon the pany seelüng to 

cany out the conduct that could give rise to environmental damage to prove that that 

conduct will not lead to wch a resuit. This principle has been describecl in the mon 

recent major textbook on the subject, as follows: 

"The precautionary phciple provides guidance in the development and 
application of international environmental law wherc there is scicntific.. 
uncenain ty... The precautionary approach bas beai d i e d  upon in relation to 
measures to protect ... environmental media, especially the marine environment. 
The Preamble to the 1984 Mi~ster id  Declaration of the International Confaence. 
on the Protection of the Nonh Sea n 5 d  a conscioumess that Statu 'must ' 
not wait for proof of h d l  effects before taking action', since damage to the 
marine environment can be irreversiblC or runediable only at considerable 
expense and over long periods".9) 

A g a i ~  in 1990, the Bergen Ministerial Dec!aration on Sustainable Development in the 

ECE Region pronded that: 

"...environmental measures must anticipate, prevent and anack the causes of 
en\~ronmernal degradation Uhere there are threats of senous or irreversible 
damage, lack of full scientific cenainiy should not be used as a reason for 
postponing measures IO prevent environment degradation."% 

106. ln 1989. the LKEP Go\ferning Council had already recognised that 

"waiting for scientific proof regarding the impact of pollutants discharged into the marine 

environment could result in irreversible damage to the manne environment and in human 

sufiering" and recommended that al1 Governments adopt "the pnnciple of precautionary 

action as the basis of their policy ~ i t h  regard to the prevention and elimination of marine 

pollution". As the same trearise indicarcs. "since that time at least seven environmental 

treaties. two of which are of global application on environmental rnatters of broad 

9' Sands.PrIncIples. pp.208-210 
% Ibid p.210. 



concern and applicable t o  almon al1 human activities, have adopted the precautionary 

principle or i u  underlying rationale". The same author concludes: 

"The legal status of the precautionary principle is evolving. At a minimum. 
however, there is sufficient evidence of state practice t o  justify the conclusion 
that the principle, as elaboratcd in the Rio Dcclaration and the Clmate Change 
and Biodiversity Conventions, has now r e ~ i v c d  sifficiently broad nippon IO 

ailow a good argument to be made that it refiects a principle of customary law."" 

107. The mon  cogent proof of  al1 that the precautionary principle is one by 

which France mua guide its conduct is the fact that it has in terms been adopted as one ' 

of the directing principles of the French Law No. 95-101 of 2 February 1995 on the 

Strengthening of the Protection of the Environment: 

"the precautionary principle, according to which the absence of  certainty. having 
regard to scientific and technical knowledge at the time, should not hold up the 
adoption of effective and proponionace measures with a view to avoidine a risk 
of serious and irreversible damage to the enbironment at an economically 
acceptable  cos^."^^ 

108. II follows that before France can c a y  Our underground nuclear iests 

which will lead to the deposic and stor2ge of rzdioactive wastes near the marine 

environment, i t  musc provide evidtnce tnat the tests will no1 result in the introduction of  

an! radioactive material to that environment As has already been stated, that obligation 

can only be satisfied by caming ou: a full Environmental Impact Arsessrnent in 

accordance uith international srandards 

9? iùid pp 212-213. 
98 J.O. of 3 Fcbmry 1995. Franx 1s al? pam to th: Trcary of ihe Europcan Union (Maanricht 
Trcaty). 1992. whith pro\idcs. in Till: 117. Anicle 130r. bat  the prccautionary pnnciplc is 10 f o m  the 
basis of Ewopean Union en\ironrnental prote:tion. 
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109. This conclusion is further strengthencd by cutain general considerations 

which have wcn greater force now than they did in 1973. New Zcoland rcmains 

convinced that conternporary international law do& not countuwce the continuance of 

nuclear testing which causes radioactive antamination of the environmat outside the 

temtory of the testing state. This is the consequace of the K i n g  qualiiy of the Treaty 

Banning Nuclear Weapon Tests in the Atrnosphcre, in Outa Space and under Water of 

5 August 1963 and of the fact that the principles unde@ing t h  panicular rejection of 

nuclear testing have in the ensuing third of a century become generalised by the 

conscience of the world into an outright legai condemnation. This condemnation is bascd 

on the proclamation in the prearnble of the 1963 Treaty of the objective of the Parties 'Io 

achieve the discontinuation of al1 test explosions of nuclear weapons for al1 tirne" and of 

their desire "to put an end to the contaminarion of man's environment by radioactive 

bstances" 

110. The position raiten by Xew Ztaland 20 years ago at the beginning of this 

Case has now been coniirmed in cusrornary internarional law. At that time New Zealand 

contended that ail rnembers of the international community had the right to be free from 

nuclear tests which give rise to radioactive fallout and, as well, the right to be preserved 

frorn "unjustified anificial radioactive contamination of the terrestrial, maritime and aeriai 

en\ironment".* Sirnilarly, Ausrralia conrended in 3973 that the 1963 Treaty "embodied 
> 

and crystaliised an emergenr mie of customary international law". The ovenvhelrning 

attitude of the world comrnunity mentioned eariier should,rernove any suggestion that 



phciples of such magnitude. reflected in a Treaty <O which more than 130 States are 

now parties, has not in the course of the yean asnimed biding customary force in the 

international iegal system. 

CONCLUSIONS 

1 11. For al1 the reasons set out above, New Ztaland subrnits that the Couri, 

should. in the words of paragraph 63 of the 1974 Judgment, "examine the situation" as it .. 

now exists. New Zealand contends that that examination should lead the Court to make 

appropnate procedurai orders in respect of the New Zealand Application of May 1973 

with a view to according New Zealand the relief that is requested in paragraph 113 

below. As a matter of priorit! and urgenc). Neu. Zealand will, however, first be asking 

the Coun for pro\isional measures to pïûtec; i!i rirhts pending funhc . . .sideration of 

the Case. 

112. The rights for which Keu. Zealand seeks protection al1 fall within the 

scope of the rights invoked b! Keu. Zealand in paraeraph 28 of the 1973 Application 

(see above. paragraph 13). At the present tirne, however, New Zealand seeks 

recognition only of those rights thar would be adversely affected by entry into the marine 

environrnent of radioactive material in consequence of the funher tests to be camed out 

at Mururoa or Fangataufa Atolls. and of its entitlernent to the protection and benefit of a 

properly conducted Environrnenral Impact .4ssessment. 
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scope of the rights invoked b! Keu. Zealand in paraeraph 28 of the 1973 Application 

(see above. paragraph 13). At the present tirne, however, New Zealand seeks 

recognition only of those rights thar would be adversely affected by entry into the marine 

environrnent of radioactive material in consequence of the funher tests to be camed out 

at Mururoa or Fangataufa Atolls. and of its entitlernent to the protection and benefit of a 

properly conducted Environrnenral Impact .4ssessment. 



113. Within these lirnits, therefort, New Zealand asks the Coun to adjudge and 

declare: 

(1) that the conduct of the proposed nuclcar tests will connitute a violation of 

the rights under international law of New Zealand, as wcii as of other States; 

further or in the aiternative; 

(ii) that it is unlawful for France to conduct such nuclcar tests before it hac 

undenaken an Environmental Impact Assessrnent according to accepted intematio~ial.~ 

standards. Unless such an assessment eaablishes that the tests will not give rise, directly 

or indirectly, to radioactive contamination of the marine environment the rights under 

international law of New Zealand, as well as the rights of other States, will be violated. 

. . . . . . . . . . . . . . , . . . . . . . . . . . . . . . . . 

Co-agent of the Go\ :ni o î S c u  Zcz!ani 

Dated 21 Auest  1995 
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