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INTRODUCTION 

THE ORIGINS AND MANDATE OF OCTF'S INVESTIGATION 

In April 1985, in the wake of allegations by the media and the State Investigation 
Commission of rampant corruption and racketeering in New York City's construction industry, 
Mayor Edward 1. Koch urged Governor Mario M. Cuomo to appoint a special prosecutor. The 
Governor agreed that the problem was serious and needed to be addressed. In a June 25, 1985, 
letter to the Mayor, Governor Cuomo stated: 

[W]e must break the back of corruption in the City's massive construction industry. Priee 
fixing, job extortion, kickbacks and organized crime infiltration and control of legitimate 
business cannat and will not be tolerated in the greatest City of the greatest State in 
America. 

Rather than appoint a special prosecutor, however, the Governor requested that the New York 
State Organized Crime Task Force (OCTF)1 undertake an "intensive and comprehensive 
investigation into allegations of corruption and racketeering in the New York City construction 
industry." He also requested OCTF "to determine the appropriate prosecutorial and other 
responses to alleged organized crime activity within the multibillion dollar construction industry" 
and to report its conclusions to him and to the Attorney General. OCTF responded to the 
Governor's request by initiating criminal investigations, designing and utilizing a computerized 
database on corruption and racketeering in the construction industry, undertaking a comprehensive 
analytical study of the nature and causes of construction-related corruption and racketeering, and 
embarking upon a broad-based search for strategies to attack the problem. 

OCTF'S CRIME-CONTROL STRA TEGY 

OCTF's strategy for carrying out the Governor's mandate flowed from its philosophy of 
organized crime control. Investigations and prosecutions are means and not ends. The ultimate 
goal is not to send corrupt persans to prison but to reduce industry opportunities for and 
susceptibility to corruption and racketeering. Many means may be appropriate and necessary to 
accomplish this goal, including bath criminal and civil remedies, as weil as legislative, administrative 
and structural reforms. 

1 The legislature established OCIF in 1970 (Executive Law § 70-a). The director is appointed jointly by the 
Governor and Attorney General. OCIFs mandate is to investigate and prosecute multi-county organized criminal activity 
and to assist local law enforcement agencies in their efforts against organized crime. 
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Four principles underlie OcrF's approach and perspective on organized crime. First, 
broad enforcement strategies, rather than successive but unrelated investigations and prosecutions, 
are needed to combat organized crime. Criminal prosecutions are an effective means to change 
only if coordinated with comprehensive long-term strategies for control. Such strategies must 
themselves evolve from broad-based analyses of particular problem areas. 

Second, to design and implement effective strategies, a variety of skills and disciplines are 
required. In addition to law enforcement specialists, such as prosecutors, investigators, accountants 
and analysts, there must be consultation with economists, labor relations experts, loss prevention 
analysts, historians and those working within the industry itself. 

Third, ail appropriate remedies must be employed in developing and executing the control 
strategy. Incarceration and criminal fines are only one type. Others include civil forfeiture of the 
fruits and instrumentalities of racketeering, treble damages, and equitable relief that places 
racketeer-controlled unions, businesses or associations in judicially supervised receiverships. 
Structural, technological and institutional changes may be necessary to reduce opportunities for 
infiltration and control by racketeers. These changes may require new legislation, agency regulation 
or civil litigation; alternatively, they may be voluntarily adopted by key industry participants 
committed to meaningful reform. 

Fourth, the State has a particular role in organized crime control that is distinct from that 
of federal and local authorities. The State can adopt enforcement and reform strategies beyond 
the power of counties or municipalities to pursue strategies that reflect regional needs and 
concerns, and are not subject to possible shifts in federal priorities. Construction industry 
racketeering in the New York City metropolitan area, for example, requires the efforts of law 
enforcement and regulatory agencies not provided for under federal statutes and beyond the power 
or resources of localities to establish or support. 

THE INTERIM REPORT 

OcrF releascd its Interim Report on Racketeering and Corruption in the New York City 
Construction lndustry (Interim Report) in April 1988. The Interim Report defined and described 
the magnitude and complexity of the construction industry's crime problems, offered significant 
historical perspectives, illuminated Casa Nostra's role in the New York City construction industry 
and attempted to explain why the industry has been so vulnerable to corruption and racketeering 
throughout this century. The Interim Report also raised a number of policy options to be explored, 
but refrained from making recommendations beyond recommending against appointment of a 
special prosecutor and proposing abolition of the Wick's Law.2 

2 The Wick's Law, which requires public works projects to hire four prime contractors rather than one general 
contracter, is discussed in Chapters 5 and 10. 
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The Interim Report focused considerable attention on the New York City construction 
industry. Governor Cuomo sa id: "This opportunity [for corruption], this temptation is obviously 
irresistible. We have talked about the problem for years. Now it is time to do something about 
it."3 In a letter to Governor Cuomo, Mayor Koch commented: 

1 ... applaud its detail, care and expanse. Clearly, the OCfF study has given New York 
State strong momentum. That momentum should not be lost. ... [T]he public must have 
confidence that the State's response is solid, thorough and capable of attacking the 
persistent, vexing problem of construction industry corruption. 

The Manhattan Institute invited prominent members of the building community, academies, 
government officiais and representatives of the media to a roundtable discussion of the Interim 
Report. The Engineering News Record, the leading national construction trades journal, declared 
th at: 

New York City construction is so corroded by corruption that it should be on the verge 
of collapse. That it isn't is testimony to the law of inertia: Something in motion remains 
in motion unless acted upon by sorne external force. 

New York Gov. Mario M. Cuomo's report on corruption in the city might be such a force. 
Unfortunately, the fact that the city's construction industry has been blasted, plastered and 
tarred for so long means that this report probably will draw the usual yawns from insiders. 
But that won't do much to change facts, and they are what the city and the industry must 
face to deal squarcly with the problem.4 

After the release of the Interim Report, the Governor appointed a citizens commtsston 
comprised of leaders from the building and business communities, chaired by the Director of the 
Citizens Crime Commission, to analyze the construction industry's crime problems and to advise 
him on possible solutions. 

CREATION OF THE CONSTRUCTION INDUSTRY STRIKE FORCE 

Although Governor Cuomo rejected the idea of a special prosecutor's office, he recognized 
the need to enhance and focus the law enforcement effort. Thus, in December 1987 he created 
the Construction Industry Strike Force (CISF). Comprised of attorneys, investigators, analysts, 
accountants and support staff from bath OCfF and the New York County District Attorney's 
Office, CISF bas successfully pooled the resources, jurisdiction and expertise of these two law 
enforcement offices into a concerted attack on systematic criminality in the New York City 
construction industry. CISF constitutes a unique law enforcement initiative; it should serve as a 
mode) for attacking other corrupt industries in New York City and elsewhere. 

3 "Cuomo to Unleash Strike Force to Combat New York Corruption," Engineering News Record 220 (26 May 1988): 
11. 

4 Editorial, Engineering News Record 220 (26 May 1988): 74. 
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CISF has carried forward OCfF's investigations and launched many new ones. lt has 
obtained or significantly contributed to the indictment and conviction of corrupt officiais of 
construction trade unions representing laborers, carpenters, teamsters, bricklayers and mason 
tenders. CISF has also successfully prosecuted construction companies and their officers. One 
indictment details pervasive corruption and racketeering by contractors, union officiais and 
organized crime members in the drywall industry. Another set forth extortion, bribery and the 
illegal allocation of contracts in the concrete industry. Minority coalition extortionists, building 
inspectors and a number of Cosa Nostra family members and associates have also been charged 
and convicted. 

Prosecutions directed at systemic racketeering, no matter how significant, can only provide 
long-term crime reduction if coupled with other remedies. Thus, in conjunction with severa! other 
prosecutorial offices, CISF is pursuing a number of civil racketeering lawsuits. These suits will seek 
wide-ranging judicial supervision of corrupt unions and companies. 

With each investigation and prosecution, CISF has grown more sophisticated in its 
understanding of the intricacies of how racketeers exploit the construction industry, which trades 
are most corrupt, which companies have formed cartels, and which unions are mob dominated or 
are on the verge of becoming so. No other agency has the depth and breadth of knowledge 
about corruption and racketeering in the New York City construction industry. 

CISF has increasingly used this knowledge to assist other public agencies, including the 
New York City School Construction Authority and the Port Authority of New York and New 
Jersey, to detect and deter criminality in their capital construction programs. For example, CISF 
has agreed to assign two teams of attorneys and investigators to conduct investigations relating to 
School Construction Authority projects, and the Port Authority has asked CISF to assign another 
team to focus on construction at JFK International Airport. 

In addition to the joint criminal investigations and prosecutions begun under the CISF 
umbrella, OCfF's Construction Industry Project has continued its study of the construction 
industry. We have held workshops on the characteristics of and problems in the construction 
industry that give rise to corruption and racketeering, and on the effectiveness and viability of 
proposed reforms. Our involvement with the School Construction Authority and the Port 
Authority has also increased our awareness of the difficulties that public agencies face in making 
their operations crime resistant. 

Based on our criminal investigations, consultations and workshops, and our review and 
analysis of the scholarly literature, we have come to understand the mechanisms of corruption 
and racketeering in the New York City construction industry. With that understanding, we have 
sought out, developed, considered and analyzed a wide variety of proposais for change. This Final 
Report is the result.5 

5 This Report was substantially completed in December 1989 and a copy given to Governor Cuomo. Thereafter, 
stylistic changes were made, and the Report was readied for publication. Minor substantive changes have also been made 
to reflect events in the intervening months and to assure accuracy as of April 1990. 
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THE FINAL REPORT 

The Final Report is divided into two parts. Part 1, comprised of Chapters 1 through 5, 
presents the "Nature of the Problem," and sets forth a comprehensive description and analysis of 
the crime problems affecting the New York City construction industry. Chapter 1 provides 
examples of the types of crimes that regularly occur in New York City's construction industry. 
Chapter 2 presents an analysis of the economie, legal and social factors that provide incentives for 
corruption and racketeering. lt introduces the key concepts of "racketeering susceptibility" and 
"racketeering potential" and links them to the industry's crime problems. Chapter 3 documents how 
racketeers and crime syndicates, since the early twentieth century, have taken advantage of the 
industry's high levels of racketeering susceptibility and potential to achieve influence and power in 
the building trades and construction firms. This chapter also documents that Cosa Nostra crime 
families have been the dominant racketeering force in the industry since the 1930s. Chapter 4 is 
devoted to official corruption in the construction industry, including the corrupt activities of land 
use and construction regulators, public works administrators and powerbrokers who exert influence 
over both regulators and administrators. Chapter 5 focuses on fraud in public construction, 
demonstrating the many ways that corrupt contractors cao siphon money out of the City's vast 
public works projects. Part Il, "Paths to Reform: A Comprehensive Crime-Control Strategy," 
which includes Chapters 6 through 10, builds directly on the documentation and analysis provided 
in Part 1. 

No "knockout punch" exists that cao instantly remove pervasive and entrenched corruption 
and racketeering from the New York City construction industry. Instead, the City's goal must be 
to institutionalize a process of change by making a long-term commitment to reform that includes, 
most importantly, a continuing effort to understand the underlying causes of racketeering 
susceptibility and potential and to develop creative initiatives to neutralize or, at least, reduce them. 
This long-term commitment must also include the design and implementation of a comprehensive 
crime-control strategy. 

Chapter 6 sets out the general organizational framework necessary to put the 
comprehensive crime-control strategy in place and provides the general principles upon which such 
a strategy should be based. We have not recommended a new super-regulatory agency, because 
one of the main impediments to change bas been the tendency of the relevant government 
agencies to define corruption and racketeering in the construction industry as "somebody else's 
problem." The better course lies in integrating the efforts of the severallaw enforcement agencies 
with jurisdiction over crime in the industry, and in mobilizing the energies of those agencies directly 
or indirectly involved in regulating the construction industry and in implementing public works. 
While we primarily rely on the synergism that will result from more effective integration and 
utilization of existing resources, and recommend against the establishment of new bureaucracies, 
we also cali for the creation of two new agencies, an Office of Construction Corruption Prevention 
(OCCP) and an Office of Union Member Advocacy (OUMA). We also cali for implementation 
of a Certified Investigative Auditing Firm (CIAF) program, which would result in private sector 
support for the design, implementation and monitoring of reform initiatives. 

Chapter 7 deals with labor racketeering, the most serious crime problem in the construction 
industry. It identifies union democracy as the most promising antidote to labor racketeering, and 
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offers severa] strategies to increase democracy in the building trades. Among these are 
recommendations for making enforcement of the federal Landrum-Griffin law more effective, and 
strengthening court-ordered trusteeships over racketeer-ridden unions. 

Chapter 8 takes up the problem of corporate racketeering, which involves businessmen who 
conspire with corrupt labor officiais to sell out the rights of union members, and who engage in 
systematic criminality that includes antitrust violations, tax frauds, bribery of public officiais and 
fraud on public construction projects. Ways must be found to stimulate competition in those areas 
of the construction industry currently under the domination of corrupt cartels and monopolies. We 
recommend rouch more vigorous use of antitrust and tax laws to eliminate the "edge" which corrupt 
contractors enjoy over honest businessmen and women. In addition, we recommend amending 
severa] criminal law statutes and adopting procedural reforms that would make the investigation 
and prosecution of corporate racketeering more productive. 

Chapter 9 presents recommendations for preventing official corruption, including increased 
privatizing of inspections, improved agency accountability, and better ethics and campaign finance 
laws. Chapter 10 is devoted ta recommendations for reducing fraud in public construction. This 
is especially timely because of the public sector's one hundred billion dollar, ten-year plan ta 
rebuild the City's infrastructure for the twenty-first century. Our recommendations on this subject 
deal with improving auditing procedures and strengthening the administration of public works. 
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PART 1 

NATURE OF THE PROBLEM 



CHAPTER 1 

A CATALOG OF CORRUPTION AND 
RACKETEERING IN THE CONSTRUCTION 

INDUSTRY 

INTRODUCTION 

A previous commission studying corruption in New York City's building trades described 
criminal activity in ali phases of the industry, engaged in by participants at every level. It found 
extensive union extortion of builders and contractors, expressed amazement at the extent of 
collusive agreements among contractors and suppliers, and documented racketeers using their 
control over construction unions to extort large "tribute" payments from builders and contractors 
by threatening to withhold Jabor unless the payments were made. lt also reported that contractors 
and suppliers had substantially eliminated competition by forming cartels or "combinations": 

In almost every branch of the many activities that enter into building construction we found 
these combinations rampant and unchecked and competition completely throttled. The 
result was accomplished by ali manner of deviees, from the flagrant matching of bids and 
illegal combinations between employers and employees associations, to the surreptitious 
agency of the apparently innocuous Luncheon Club, under caver of which production was 
regulatcd, territory apportioned and priees ftxed between ostensible competitors. 

These findings were not made in the 1980s, but in a 1922 report of the New York State 
Joint Legislative Committee on Housing (the "Lockwood Commission").1 The similarity between 
the scandalous conditions in 1922 and those that exist today underscores how deeply rooted the 
construction industry's crime problems are, and cautions against promising "quick ftxes" and instant 
solutions. 

To appreciate the extent and complexity of the construction industry's interrelated and 
multifaceted crime problems, an understanding of the industry's organization and operation is 
necessary. Thus, we turn first to a description of the New York City construction industry, and 
theo to a catalog of criminality that occurs throughout the construction process. 

1 State of New York, lntennediate Report of the Joint Legislative Committee on Housing (Albany: J. B. Lyon, 1922) 
65. 
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PUTIING THE NEW YORK CI1Y CONSTRUCTION INDUSTRY IN PERSPECTIVE 

New York City's construction industry is not a single, vertically or horizontally organized 
industry dominated by a small number of national or multinational corporations. It is a buge, 
fragmented, decentralized industry characterized by thousands of small and medium sized 
construction companies and materials suppliers. In fact, economists often prefer to speak of 
construction as a sector of the economy rather than as a single industry. 

New York City's construction industry includes more than one hundred thousand workers, 
many hundreds of specialty subcontractors, hundreds of general contractors, dozens of major 
developers and many one-time or infrequent builders ranging from large corporations to small 
entrepreneurs. Architects, engineers, bankers, insurance brokers, lawyers, accountants, public 
administrators, and government inspectors and contracting personnel also play significant roles.2 

One way to classify construction is to distinguish between public works and private projects. 
Public work projects include bridges, roads, tunnels, mass transit, parles, schools, housing projects, 
airports, water supply and waste disposai systems, courts, jails and government office complexes. 
New York City's public works projects are sorne of the country's largest. The North River Water 
Pollution Control Plant, which has been under construction along the Hudson River in upper 
Manhattan since 1970 and began operating in 1986, is expected to cost $1.1 billion. The Third 
Water Tunnel (the first phase of which is being constructed from the Bronx/Westchester border, 
through mid-Manhattan, east to Roosevelt Island, and ending in Astoria, Queens) is the most 
expensive public works project ever undertaken by the City of New York. It is estimated that the 
entire project will cost $5 billion. The City's Executive Budget calls for expending more than $5 
billion on capital projects in Fiscal Year 1989 (see Table 1)3 and a total of $57.3 billion for Fiscal 
Years 1989 through 1998.4 This figure does not include the projects undertaken by such major 
public builders as the Port Authority (builder of the World Trade Center), the Metropolitan 
Transit Authority and the Battery Park City Authority. Total public works spending over the next 
ten years could weil amount to more than $100 billion. 

Private construction ranges from single family homes to retail stores, shopping centers, 
factories, utilities and high-rise residential and commercial buildings. Although occurring 
throughout the City, high-rise construction is concentrated in Manhattan. Many of these buildings 
or multibuilding projects are awesome architectural and engineering feats, with extraordinary costs 

2 In October 1989, a total of 127,300 persans were employed in the New York City construction industry. State 
of New York, Department of Labor, Division of Research and Statistics, Labor Area Swnmary, Monthly Statistical Report, 
Vol. 1, No. 10, Table 1, "New York City" (December 1989). 

3 Source: New York City Executive Budget, Fiscal Year 1989; quoted in New York Building Congress, Building 
New York City for the 2Jst Century (April 1990) 6; reprinted by permission of the New York Building Congress. 

4 City of New York, Office of Management and Budget, Overview -- Ten-Year Capital Plan, Fiscal Years 1989-
1998 (New York: City of New York, May 1988). 
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and construction histories. The per-square-foot constructbn costs of these projects are the highest 
in the United States; not surprisingly, so are the rentai and purchase costs. 

At any time, New York City has hundreds of projects at different stages of completion. 
In Fiscal Year 1989, builders filed 45,288 plans with the Buildings Department; the Department 
performed over 120,000 inspections and issued 10,335 certificates of occupancy.5 Between 1981 
and 1987, fifty-two million square feet of office space (the equivalent of twenty Empire State 
Buildings) were constructed.6 

Ail major New York City construction projects, public and private, are carried out by 
workers, many of whom are organized into approximately one hundred building trades local unions. 
These unions can be roughly divided into four groups. The first includes the skilled mechanical 
tradespeople, such as electricians, iron workers, sheet metal workers, plumbers, steamfitters, 
elevator constructors and operating engineers. The second group is comprised of skilled 
nonmechanical tradespeople such as carpenters, bricklayers, painters and roofers. The third group 
includes unskilled laborers who carry out such tasks as pouring and spreading concrete, carrying 
and moving materials, and assisting the skilled trades. The fourth group is comprised of those who 
support, but are not actually involved in, the physical construction process. Truck drivers who 
deliver materials to, and remove debris from, construction sites are the largest component in this 
group. Organized by the International Brotherhood of Teamsters, they constitute one of the most 
vital and powerful unions in the industry. 

Construction unions rarely negotiate labor contracts directly with individual employers; 
rather, they negotiate with employer associations formed by contractors involved in the same type 
of construction work. There are approximately fifty such contractor associations in New York City. 
Because an individual contractor may perform severa! types of construction work, it is not unusual 
for a company to be a member of severa! associations. General contractors, for example, have 
their own employer associations. Three principal associations are the General Contractors 
Association (GCA), representing heavy construction, excavation and raad contractors; the Building 
Contractors Association (BCA), representing alteration and high-rise builders; and the Contractors 
Association of Greater New York (CAGNY), another group that includes sorne of the major high
rise builders. 

This structure of unions and contractors creates a very complex system of collective 
bargainingJ A single contractor may have severa! employer associations negotiating on his behalf 
with a single union. Conversely, a union may be involved in collective bargaining with as many as 
a dozen contractor associations. For example, the Carpenters Union has contracts with the GCA, 
BCA, CAGNY, the Metropolitan Drywall Association, the Manufacturing Woodworkers Association 
and other specialty contractor associations. 

5 City of New York, Mayor's Management Report (New York: City of New York, September 17, 1989) 303, 311. 

6 Albert Scardino, "Changing Era for New York's Economy," New York Times, 18 May 1987, tate ed.: Bl. 

7 See Jan Stiglitz, "Union Representation in Construction: Who Makes the Choice?" San Diego Law Review 18 
(1981): 583. 
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Much of this report deals with high-rise construction projects. A description, even if 
abbreviated, of how such projects are built is therefore useful. The first steps rely heavily on 
complementary service sector industries. Sources of finance must be found to provide the working 
capital. Lawyers and consultants are needed to obtain zoning approvals and permits as the often 
time-consuming process of land assemblage takes place. Architects and engineers develop plans 
that must meet the numerous building and safety standards as interpreted by the various City 
agencies with authority over construction. (See Table 2.) 

The next steps are demolition, site clearance and site excavation. Foundations containing 
huge quantities of concrete are then laid. The superstructure is then built, using steel, reinforced 
concrete, brick or sorne combination of these materials. Where concrete is the dominant 
ingredient, it may account for as much as twenty percent of the project's total cost.8 

After the superstructure is in place, the interior work begins. Elevators, stairs, plumbing, 
electrical systems, drywall, and heating and cooling systems are installed. The last stages include 
such finishing work as carpentry, painting, and the installation of doors, windows, and fJXtures. 
Large projects, which can take years from planning to tenant occupancy, include the participation 
of thousands of workers and scores of contractors. 

The owner or developer is represented on a construction site by a construction management 
company or a general contractor whose responsibilities include selecting and supervising the many 
contractors. Most contractors are required to maintain on their payrolls on-site representatives of 
unions with jurisdiction over the contractors' workforce. These union representatives are known 
variously as shop stewards, working teamster foremen or master mechanics and, although paid by 
the contractor, do little or no construction work; often their only responsibility is to assure 
compliance with collective bargaining agreements. 

Large construction sites are enclosed by fences with security guards monitoring ingress and 
egress of workers and materials. "Working teamster foremen" are posted in trailers near the gates 
to verify the union membership of ali drivers who deliver materials to the site. The enclosed site 
is dotted with trailers or shacks that serve as the contractors' field offices. 

The presence of so many parties, engaged in so many disparate activities with multiple 
layers of responsibilities and often conflicting commands on loyalties, makes coordination of the 
construction process an extraordinary challenge. New Yorkers can be justly proud of the world 
famous accomplishments of their city's construction industry, which operates under sorne of the 
most difficult conditions in the world. They should also be profoundly disturbed by the pervasive 
corruption and racketeering that have plagued this industry throughout the twentieth century. 

8 Selwyn Raab, "Experts Say Irregularities in Concrete Industry Inflate Costs of Construction," New York Times, 26 
April 1982, late ed.: Al. 
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DESCRIPTION OF PERVASIVE CORRUPTION AND RACKETEERING 

Because of the size, diversity and complexity of New York City's construction industry, a 
comprehensive audit of the corrupt activities within it is impossible. Construction is project 
oriented. Each project has a unique !ife with a different constellation of builders, general and 
specialty contractors, and workers. However, the same unions (albeit through different locals) are 
involved in almost ali construction projects throughout the New York City metropolitan area. 

Construction projects are not easily subject to generalization and do not hold stiJl for 
"snapshot" descriptions. Thus, it can always be argued that yesterday's information is outdated or 
thal conclusions based upon a particular project, contractor, union or supplier cannat be applied 
to others. Those who wish to minimize or paper over problems, or throw cold water on proposais 
for reform, may daim that problems revealed by one investigation or prosecution are aberrational 
and not necessarily typical of the industry as a whole. Such criticisms are not persuasive. While 
recognizing the hazards of generalizing from limited data, we believe that historical and 
contemporary evidence, including our own criminal investigations, establish beyond any doubt that 
corruption and racketeering pervade New York City's construction industry and provide an ample 
factual basis for developing proposais for reform. 

We use the term "racketeering" to refer to the activities of professional criminals -- those 
who engage in crime as a business. They may be full-time criminals and members of criminal 
syndicales, or they may operate as businessmen, union officers, or government officiais who 
systematically use their legitimate positions for illegitimate ends. Racketeers span the gamut from 
unskilled hustlers to sophisticated leaders of large legitimate or illegitimate organizations. New 
York City's construction industry has many types of racketeers. By far the most important are 
members and associates of New York City's five Casa Nostra organized crime families. They have 
been involved in the City's construction industry for decades, utilizing their organizational expertise, 
underworld networks, and reputation and capacity for violence. Casa Nostra's entrenchment in 
construction companies and unions makes the industry's "crime problem" ali the more serious and 
the need to address il ali the more imperative. 

This chapter as weil as Chapters 4 and 5 describe the most common forms of corruption 
and racketeering. They demonstrate the extent and magnitude of the challenge which the political 
system, law enforcement, and the industry itself face in formulating and implementing strategies for 
change. The examples are drawn mostly from criminal prosecutions that are now matters of public 
record. We have also drawn upon the insights and information gained from the many construction 
investigations conducted by the Construction lndustry Strike Force (CISF). We are, however, 
constrained by statutory prohibitions and the investigative need for confidentiality not to disclose 
details of on-going investigations and prosecutions, since they include secret grand jury information 
or involve yet undisclosed electronic surveillance, confidential informants and undercover 
operations. 
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EXTORTION9 

In the construction industry, only a thin line separates extortion and bribery. Illegal 
payments flow from contractors to union officers and public officiais. Sometimes money is paid to 
avoid an explicit or implicit threat; this is extortion. Sometimes money is paid to buy favars; this 
is bribery. Sometimes contractors daim not to know exactly why they pay; experience tells them 
that payoffs are necessary to assure that "things will run smoothly." 

Many different types of extortion are commonplace in the construction industry. Ail involve 
the use of threats to obtain money, services or other things of value. Perhaps the most common 
form of extortion involves union officiais "shaking down" contractors by threatening labor 
problems.10 Unless the contractor pays off, he will be subjected to work slowdowns, disruption, 
sabotage or physical harm. Consider the following examples: 

... John O'Connor, business agent of Carpenters Local 608, the largest Carpenters' 
local in the country, was indicted in 1987 on 127 counts alleging bribery, extortion, 
and taking unlawful gifts from seventeen contractors. The indictment alleges that 
O'Connor threatened contractors with labor unrest or insufficient workers for a 
project unless they paid him sums of money up to $4,000.U In a companion 
indictment, Local 608 Business Agent Martin Forde was charged with extortion and 
related offensesP 

... Attilia Bitondo and Gene Hanley, business agents for Carpenters Local 257, were 
indicted in 1987 on multiple counts of extortion over a ten-year period. They 

9 Under the New York State Penal Law, a persan commits extortion when he compels or induces another persan 
to deliver property to himself or to a third persan by instilling in him fear that, if the property is not delivered, the actor 
or another will, among other acts specified in the statute, (i) cause physical injury to sorne persan in the future, (ii) cause 
damage to property, (iii) cause a strike, boycott or other collective labor group action injurious to sorne person's business 
(except if the property is demanded for the benefit of a group in whose interest the actor purports to act), (iv) perform 
any other act that would not materially benefit the actor but which is calculated to harm another persan materially with 
respect ta his health, safety, business, calling, career, financial condition, reputation or persona( relationships. N.Y. Penal 
Law § 155.05(2)(e) (McK.inney 1988). 

10 There are also many examples of extortions by persans other than union officiais, e.g., United States v. DeSapio, 
456 F.2d 64 (2d Cir. 1972) (defendant, Manhattan Democratie Party Chairman, was convicted of extorting Consolidated 
Edison Company by threatening to withhold permits until the utility awarded certain construction contracts to a designated 
contractor); United States v. Lange/la, 804 F.2d 185 (2d Cir. 1986) (defendant Casa Nostra Family members were charged 
with extortion in relation to concrete pouring jobs valued at more than two million dollars; contractors were required to 
pay two percent of the contract priee to the defendants in arder ta obtain the contracts); United States v. Walsh, 700 F.2d 
846 (2d Cir. 1983) (defendant consulting engineers were convicted of conspiracy and violation of the Hobbs Act, Travel 
Act, and RICO for extorting moncy from project contractors under their control on a number of major sewer construction 
projects in the tri-state area ). 

11 People v. O'Connor, lnd. No. 7953/87 (N.Y. County 1987). 

12 People v. Forde, Ind. No. 6974/86 (N.Y. County 1986). 
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allegedly received as much as $7,500 fer bribe from contractors by threatening to 
withhold assignment of skilled labor.1 

.,. Laborers Local 66 vice-president Peter Varia was convicted after trial, and Michael 
LaBarbara, Jr. (business manager) and James Abbatiello (assistant business manager) 
pleaded guilty to accepting multiple payoffs involving eight Long Island construction 
companies. In exchange for these payments, the contractors were permitted to pay 
workers below union scale; to avoid hiring shop stewards; did not have to contribute 
money to union welfare and benefit funds; and were allowed to use nonunion 
workers.14 

George Boylan, business manager of Local 5 of the International Brotherhood of 
Boilermakers, was convicted of extorting more than $1 million over a fifteen year 
period from six construction companies working on electrical power plants. Boylan 
threatened a strike if the payments were not made. His demands were allegedly 
supported by Pittsburgh organized crime figures. 15 

.,. Gaetano "Corky" Vastola, a member of the DeCavalcante Crime Family of New 
Jersey, was indicted in May 1969 for allegedly extorting more than $500,000 from 
one of the country's largest carpet manufacturers. Vastola extorted the money by 
threatening to organize a union in the company's Georgia plant and to prevent the 
company's carpets from being laid in the metropolitan area. The indictment also 
named as criminal participants Jesse Smith, an assistant to the president of Local 
2241 of the Carpenters Union, and Ronald Annunziata, president of the Greater 
New York Aoor Covering Association. Upon his conviction in 1970, Vastola was 
sentenced to three to five years imprisonment.16 

.,. During his U.S. Senate Confirmation Hearings, former Secretary of Labor Raymond 
Donovan testified about labor problems encountered by his company, Schiavone 
Construction Company, on the 63rd Street Subway Tunnel Project. Donovan stated 
that Teamsters Local 282 business agent Harry Gross personally threatened him 
with labor shutdowns. Following seulement of a work stoppage, Schiavone hired 
a non-working teamster foreman, whose duties were to provide chauffeuring services 
to Gross. 17 

13 People v. Bitondo, Ind. No. 7952/87 (N.Y. County 1987). 

14 United States v. Varia, 88 CR 719 (E.D.N.Y. 1988). 

15 United States v. Boy/an, 620 F.2d 359 (2d Cir. 1980). See also Thomas Cook, "The Invisible Enterprise, Part 5: 
The Mob's Legitimate Connections," Forbes, 24 November 1980: 145. 

16 United States v. Vasto/a, 69 CR 457 (S.D.N. Y. 1%9); "2 Are lndicted Here as Labor Extorters," New York Times, 
28 May 1%9, late city ed.: 40. 

17 United States, Senate, Committee on Labor and Human Resources, Hearings on Raymond J. Donovan of New 
Jersey, to be Secretary of Labor, 97th Cong., 1st sess., January 12 and 27, 1981 (Washington, D.C.: GPO, 1981), 26. 
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Teamster Local 282 business agent Harry Gross pleaded guilty to extorting $2,500 
from Vacar Construction Corp. by threatening illegal work stoppages. 18 

... A federal investigation of the drywall industry (code name LILREX) led to the 
indictment of the president of the New York City and Vicinity District Council of 
Carpenters and l.ïve other union officiais connected to organized crime families for 
extorting more than $100,000 from a drywall contractor.19 The District Council 
president disappeared and was presumed murdered on the eve of trial. 

The federal government brought a civil RICO suit against Cement and Concrete 
Workers Local 6A of the Laborers' International Union, alleging that the union 
local and its district council, their ofl.ïcers and certain organized crime figures 
extorted one percent of the contract priee from ready-mix concrete contractors by 
threatening "labor problems." The settlement of the action included the resignation 
of more than a dozen union ofl.ïccrs and the installation of a court-appointed trustee 
to oversee the running of the union.20 

... The president and other oflïcers of Housewreckers Local 95 of the Laborers Union 
were convictcd of extorting $20,000 from Schiavone-Chase Corporation by 
threatening labor delays on a Westway Highway demolition contract.21 

On August 26, 1986, two former building inspectors were charged with extorting 
more than $40,000 in bribes and kickbacks from contractors doing approximately $2 
million of masonry work at Co-op City in the Bronx. The inspectors threatened "on 
the job harassment." After being convicted of extortion under the "Hobbs Act" 
(Title 18 U.S.C. § 1951) and tax fnmd, one was sentenccd to a prison term of l.ïve 
years and a fine of $100,000. His co-defendant was sentenced to two years in prison 
and l.ïned $10,000.22 

... In August 1988, officiais of three Bricklayers Iocals were charged with, inter alia, 
racketeering and extortion. Jack Argila, the business manager of Bricklayers Local 
30, was convicted of accepting an illegal cash payment from a subcontractor. 
Sebastian "Barney" Scola, ex-business agent for Bricklayers Local 9, in pleading guilty 
to a violation of the Taft-Hartley Act, admitted accepting a labor peace payoff. 

!8 United States v. Gross, 84 CR 252 (E.D.N.Y. 1984). 

19 United States v. Maritas, 81 CR 122 (E.D.N.Y. 1981). 

20 United States v. Local 6A, Cement and Concrete Workers, 86 Civ. 4819 (S.D.N.Y. 1986). 

21 United States v. Shennan, 84 CR 205 (S.D.N.Y. 1984). 

22 See United States v. DeMeo, 86 CR 703 (S.D.N.Y. 1986). 
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Frank Alessi, busiuess agent of Bricklayer:; Local 41, pleaded guilty to accepting five 
separate payoffs from contractors in violation of the Taft-Hartley Law.23 

Edward Annino, a working teamster foreman for Teamsters Local 282, was convicted 
in January 1989 of conspirac:y to extort and extortion of money from a nonunion 
contracter who was performing scaffolding work during the construction of the 
International Design Center of New York in Queens in 1985.24 

New forms of extortion continue to appear. Persons operating under the guise of groups 
advocating increased minority workforce representation extort paymenls by threatening to disrupt 
operations unless payofl·s are made. For example: 

.,. Leaders of Link Community Construction Works, Inc., FAIR, South Brooklyn 
Construction Workers, Inc., and Brooklyn Fight Back claimed they were putting 
pressure on contractors to hire minorities but, in fact, were perpetrating a cynical 
scheme to linc their own oockcts. These groups, locatcd in Brooklyn, intimidated, 
harassed and threatened to stop the work of contractors who refused to make 
payolTs to them. They demanded salaries for no-show jobs, cash payoffs, and work 
for companies they owned. Thrce defendants, who eventually pleaded guilty, netted 
more th<m $100,000 from 1981 to 1984.2) Four other defendants were convicted 
aftcr trial in 1989. 

• Four men, using thcir assoctatton with a labor orgarization known as United 
Tremont Trades (UTT), wcre indicted in Fcbruary 1989 for extorting more than 
$16,000 from contractors al ten building sites by threatening violence, property 
damage and work stoppages. The payoffs were disguised by placing the extorters 
on the conlractors' payroll in nonexistent positions as "equal employment oftïcers" 
and "coordinators" for UTT.26 

23 United States 1'. Argila, 88 CR 463 (E.D.N.Y. 1988); United States v. Scola, 88 CR 464 (E.D.N.Y. 1988); United 
States 1'. Alessi, 88 CR 465 (E.D.N.Y. 1988). 

24 United States v. Arrnino, 88 CR 466 (E.D.N.Y. 1988). 

ô Sec Unilcd States 1'. Jones, 87 CR 796 (E.D.N.Y. 1987). Ninc dcfendants were indicted on Deccmbcr 10, 1987; 
scvcn were convictcd, one was acquittcd, and ch<1rges against one were dismissed. 

26 People v. Thomas, 89 CR 999 (N.Y. County 1989). Three of the defcndants pleaded guilty to grand larceny and 
were given prison terms; the fourth plcadcd guilly to a lesscr offense and was sentenced to probation. 
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BRIBERY27 

Bribes, "grease" payments and tips are a way of life in New York City's construction 
industry. Bribes are frequently paid by contractors to obtain contracts, favars and services to which 
they are not entitled. Bribes have frequently been solicited by government officiais who control 
contract letting or building permits, or by union officiais who can offer sweetheart contracts 
(con tracts that omit significant and customary benefits and rights for employees in arder to reduce 
the employer's labor costs, arrived at without the approval -- or even the knowledge -- of union 
members) or nonenforcement of costly collective bargaining provisions. Grease payments and tips 
are often paid to assure delivery of goods or performance of services to which the payor is legally 
and contractually entitled. 

Extortion and bribery often go band in band. The Second Circuit Court of Appeals 
described the corrupt activity of sorne Long Island construction engineers: 

Over a 12-year period ending in 1979 appellants engaged in an audacious pattern of corrupt 
and illegal activilies in New York, New Jersey and Connecticut. As consulting engineers 
on a number of major sewer construction projects in the tri-state area, and with the 
connivance of others, appellants extorted money from the project contractors under their 
control and fraudulently overstated payment claims. Equally outrageous, appellants then 
used the proceeds of these illegal actions to bribe public officiais in arder to obtain 
additional contracts and other forms of preferenlial treatment from the municipalities they 
were ostensibly serving. 28 

There have been periodic revelations of corruption among City building inspectors who solicit and 
accept bribes to provide necessary permits and certificates of occupancy: 

""' In 1986, a civil RICO action was filed to recover $35 million from plumbing and 
excavating contractors and $2.4 million from four building inspectors in connection 
with a scheme from 1975 to 1984 in which bribes were paid to insure issuance of 
certificates of inspection in the Bronx, Queens, and Manhattan; as a result, improper 
sewer connections and repairs caused substantial structural problems in the City's 
sewer system. The four inspectors had previously been convicted of federal mail 
fraud and Hobbs Act violations.29 

27 New York law criminalizes bath traditional bribery of a public official and commercial bribery. In addition, il 
defines bribery of a tabor official as a separate felony offense. N.Y. Penal Law§§ 180.00, 180.03, 180.15, 200.03, 200.04 
(McKinney 1988). It is also an offense for a public official, tabor official or businessman ta solicit, receive, or agree ta 
receive a bribe. 

28 United States v. Walsh, 700 F.2d 846, 849 (2d Cie. 1983). 

29 New York v. Joseph Balkan Jnc., 86 Civ. 1428 (E.D.N.Y. 1986). As of December 1989, the City had settled with 
eight of the contracter groups involved. The City will receive severa( hundred thousand dollars in damages, ali work 
needed ta correct the problems, and a guarantee that the work is satisfactorily completed. Video inspections of sewer tines 
will confirm thal ali repairs have been made. The City has yet ta settle with three contracter groups, two excavators, and 
four former sewer inspectors. 
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.. The Brooklyn manager of electrical inspections and a field-leve! inspector were 
convicted of taking bribes from private electrical contractors to facilitate 
departmental paperwork and overlook code violations.30 

.. In 1986, the Kings County District Attorney's Office indicted twenty-six building 
maintenance inspectors employed by the New York City Board of Education for 
conspiracy to solicit money from contractors undertaking construction for the Board 
of Education. The indictments allege that the inspectors received over $100,000 
from contractors in return for assistance in obtaining inspection approvals.31 

.. In July 1985, thirteen building owners and contractors were arrested for offering 
bribes to a city building inspector engaged in undercover work for the City's 
Department of Investigation. During the three month undercover investigation, the 
inspector made routine inspections at building sites in Brooklyn and was offered 
money by twenty-eight owners or contractors in exchange for specifie favars or 
future cooperation. 32 

.. In January 1987, the manager of Matthews Industrial Piping Company testified that 
between 1979 and 1983 he had paid $126,000 to Milton Fishkin, a City fire 
prevention inspector, in arder to obtain expedited processing of certificates of 
compliance with fire safety standards. He also testified that Fishkin had 
recommended to Mobil Oil that the Matthews Company be awarded the Port Mobil 
con tract. 33 

Another common form of bribery is contractor payoffs to union officiais to obtain "waivers" 
of such collective bargaining provisions as hiring hall and union shop agreements, contributions to 
employee benefit funds, overtime pay, and mandated ratios of union stewards to workers at the 
site. For example: 

"' The LILREX investigation of the drywall industry revealed that two large carpentry 
firms bribed officiais of the Carpenters Union to permit the hiring of nonunion 
workers who were paid on a "piece-work" or "lumping" basis (that is, by the number 

30 United States v. Riccardelli, 794 F.2d 829 (2d Cir. 1986); People v. Zelkowitz, 84 Misc.2d 746, 375 N.Y.S.2d 1005 
(N.Y. County 1975) (contractor convicted of attempling 10 bribe a City construction inspector). 

31 People v. Andros, lod. No. 4114/86 (Kings County 1986). As of August 1989, nineteen defendants had pleaded 
guilly, two had been tried and found guilly, and the remaining five cases were pending. 

32 "13 Seized on Charge of Bribing Inspeclor in Undercover Raie," New York Times, 25 July 1985, tate ed.: B5. 

33 Leonard Buder, "A Contracter Says He Paid Bribes to New York City Fire Inspectors," New York Times, 31 
January 1987, tate ed.: Al. 
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of drywall sheets installed rather than by the hour). The bribe also assured 
avoidance of required ovcrtime and fringe benelït payments.34 

John Cody, president of Teamsters Local 282 from 1976 to 1984, had the ability to 
paralyzc the construction industry (as evidenced by the thrce-month strike in 1982). 
Bccause of this power, Cody was able to solicit payoffs from employcrs who 
depended on his union members for delivery of necessary building matcrials. He 
look bribes in the form of frcc labor and building materials for his summer home 
from a company employing Local 282 workers. He was also convicted of accepting 
chauffeur services provided by another construction company.35 

.. Attilia Bitondo and Gene Hanley, business agents for Carpcnters Local 257, have 
becn charged with extortinp. tens of thousands of dollars from contractors over a 
period of ten ycars. This moncy was allegedly obtained under threat of refusing to 
rcfcr a suf(icient number of skillcd carpcnters to mc>et the coPlpanics' needs. 
According to the indictment, one contractor was forced to construct a portion of 
Hanley's home at a priee $5,000 be!ow full-market value.36 

Under Federal law, employees who work on federal construction projects are entitled to 
the prevailing wage rate for workers on nongovernment pmjects. Contractors have not only 
violated this law by underpaying thl.!ir employees, but have bribcd oflïcials in arder to avoid paying 
the penalties in the form of wages dctenT'ined to be owcd to the employees for prcvious work. 

.. In Fcbruary 1989, five contractors werc chargcd with paying bribes of up to $10,000 
to a U.S. Department of Labor o11ïcial in conncction with construction of a 
fcderally-subsidized nursing home on Long Island and with filing false reports with 
the U.S. Department of Labor and the U.S. Departmcnt of Housing and Urban 
Dcvclopment. One contractor, upon pleading guilty to a mail fraud violation, was 
sentenccd to five years probation and ordered to make rest•tution of $271,000 to 

·c: ·-- ... \- ' 37 
11•~ e"•'h '.,ces. 

Construction workcrs themscJv(:s arc so-nctimes in a position to soiicit bribes; for example, 
a worker in a critical position can demand a payo[f from contractors bcfore performing his assigned 

34 United States v. l'rince Carpentry, !ne. , 84 CR 188 (E.D.N.Y. 1984); United States v. Standard Drywall Corporation, 
617 F.Supp. 1283 (E.D.N.Y. 1985). 

35 United States v. Cody, 722 F.2d 1052 (2d Cir. 1983), ceri. denied, 467 U.S. 1226 (1984). 

36 People \'. Bitondo, l.nd. No. 7952/87 (N.Y. County 1987). 

37 United States\'. Becker, 89 CR 278 (E.D.N.Y. 1989). Two othcr contractors have plcaded guilly Lo sclected counts 
and are awailing scntcncing; sec United States v. Wehrlin, 89 CR 279 (E.D.N.Y. 1989) and United States v. Fava/e, 89 CR 
614 (E.D.N.Y. 1989). Two more contractors arc awaiting trial: United States v. Biddle, 90 CR 174 (E.D.N.Y. 1990) and 
United States v. Mil/mali, 90 CR 173 (E.D.N.Y. 1990). 
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task. It is common for "working teamster foremen" to seek money for granting access to a site and 
for hoist and crane operators to demand cash for taking supplies and workers up and dawn the 
elcvators. ln an electronically intercepted conversation presented at the trial of Teamsters Local 
282 Shop Steward Edward Annino, Annino explained to a contractor that bribes for persans 
holding certain positions on the job site should be calculated as part of the cast of doing business: 

ANNINO: 

THEFT 

See, whcn you figure a job, you gotta figure a master mechanic, the 
elevator. You gotta figure ali thal in there.38 

Newspapers have reported, and OCfF sources have confïrmed, that theft is rampant on 
sorne construction projects. For example, a New York Times investigative report described 
systematic theft in the 1970s renovation of the Chrysler building: 

Building supplies disappeared from the site. Wiring was installcd during the ùay and 
vanished at night. ... In addition, construction workers carried off cartloads of scrap metal 
from the intcrior of the building. This practice of kccping scrap, known in the trade as 
mungo, is widely vicwcd by demolition workers as a perquisite of the job.39 

According to a national survey of contractors by the Associated General Contractors, !osses 
by theft have amounted to $1 billion annually.40 The Iargest !osses are of equipment and materials. 
One contractor explained the general practice of incorporating the cast o( anticipated employee 
pilfcrage into bids. He also assertcd that it was sometimes cheaper and more efficient to 
repurchase his own stolen property from employee thieves than to replace it.41 As another 
example: 

,. On June 4, 1987, two operators of a Long Island pipe supply company pleaded 
guilty to stealing $1 million worth of pipes from New York City's pipeyards in four 
of the fïve boroughs. The schcmc involved payments of $250,000 in cash bribes to 
employees of the City's Department of Environmental Protection to obtain their 
assistance in stealing the pipes and pipe fittings. The defendants sold the stolen 

38 United States v. Annino, 88 CR 466 (E.D.N.Y. 1988). 

39 "The Costs of Corruption," New York Times, 25 April 1982, tate ed.: A'i2. 

40 Engineering News Record 208 (27 May 1982): 63. 

41 See also Ralph C. Thomas III, "Organized Crime in the Construction Industry," Crime and Delinquency 3 (July 
1977): 304. 
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FRAUDS 

pipes to contractors working on the City's sewer and water mains. In effect, the 
defendants thus stole the pipes from the City and theo sold them back to the City.42 

Fraud is the offense of obtaining property through deceit or trickery. Four basic types of 
fraud exist in New York City's construction industry: (1) fraudulent billing for work not performed 
or materials not used; (2) defrauding union pension and welfare funds by avoiding required 
payments; (3) defrauding the government by failing to report taxable incarne or by falsely reporting 
business expenses; and ( 4) fraudulent performance bonds.43 

Fraudulent Billing 

Unscrupulous contractors can defraud owners and developers by submitting daims for work 
not performed and building materials not used. This is an especially serious problem in public 
construction, where supervision and monitoring are notoriously lax and where, by law, public 
agencies must supervise construction projects themselves rather than delegate supervision to a 
general contractor, which is standard practice for private builders . 

.,. In 1987, officers of an electrical contracting firm, Federal Chandros, Inc., were 
indicted for submitting false and fraudulently altered payment daims and invoices 
to City agencies. The defendants allegedly photocopied the original invoices paid 
by Federal Chandros, altered the dollar amounts and delivery information, 
rephotocopied the altered invoices to disguise tampering and billed the City for the 
altered amounts. According to the indictment, Federal Chandros defrauded the City 
and its agencies of $6 million on a variety of construction projects, induding the 
Owls Head Water Pollution Control Plant, Transit Authority subway power 
substations, New York County State Supreme Court building, New York City Police 
Headquarters, offices of the New York City Planning Commission, and the 
Metropolitan Museum of Art.44 

In the 1987 Tag Pipe case, the company, a major supplier of pipes and pipe fittings 
in the metropolitan area, admitted to the "creation of millions of dollars of fictitious 

42 United States v. Galucci, 87 CR 490 (S.D.N.Y. 1987); United States v. Spring, 87 CR 491 (S.D.N.Y. 1987). See 
also, Arnold H. Lubusch, "LI. Executives Plead Guilly to Stealing Pipes from City," New York Times, 5 June 1987, late 
ed.: B3. 

43 Fraud in connection with affirmative action programs requiring minority business enterprise ("MBE") participation 
is a fifth basic fraud. Because it is found exclusively in connection with public construction projects, it is described in 
Chapter 5. 

44 United States v. Gelb, 87 CR 104 (S.D.N.Y. 1987). 
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and intlated invoices" for numerous City cuntractors, who used these phony invoices 
to defraud the City.45 

... Also in 1987, Durante Bras. Construction Corporation and its president were 
indicted for stealing $342,000 from New York City agencies by overstating the 
amount of asphalt delivered to City construction sites. The contracter was charged 
with submitting false and/or inflated delivery tickets to a number of City agencies.46 

Public agencies are highly vulnerable to fraud for many reasons. Perhaps the most 
important is that they Jack knowledge about the performance record of the contractors with whom 
they deal. A public agency today has no adequate means to find out whether a particular 
contracting company's officers have previously been convicted of, charged with, or linked to fraud. 
The Third Water Tunnel Project illustrates the problem. Newsday reported that the Omaha-based 
Peter Kiewit firm is part of a consortium that has won six of the nine Water Tunnel contracts.47 

Since 1973, this firm and its subsidiaries have been charged with bid rigging on six Arnerican 
contracts and one Canadian contract. The Kiewit companies have been found guilty or pleaded 
no contest in five of these cases. Similarly, until recently, New York City purchased concrete for 
the Water Tunnel Project from two firms, Transit Mix and Certified Industries, which at the time 
were under indictment in federal and state courts.48 

Pension and Welfare Fund Fraud 

Of the two major types of frauds involving union pension and welfare funds, one is 
pcrpetrated by contractors and the other by fund trustees. Contractors defraud the workers' funds 
by bribing union officiais to permit double-breasted shops49 and off-the-books payrolls under which 
contributions to the employee benefit funds are avoided. Workers are sometimes willing to forgo 
fringe benefits in return for unreported cash wages that can be shielded from federal, state and 
local taxes. lndeed, workers may have little financial incentive to abject, especially if pension 
benefits vest after a minimum number of hours of work per year. In any event, workers who 
complain are vulnerable to reprisais, including physical violence or blacklisting. 

45 Sec footnote 42, supra. 

46 People v. Durante, lnd. No. 7098/87 (N.Y. County 1987). 

47 Leonard Levitt and Michael Arena, "Firm Got Contracts Despite Convictions" Newsday, 25 March 1986, New York 
cd.: 5. 

48 Unfortunately, thcrc were, for a long pcriod of time, no other concrete producers with whom to contract, since 
the two corrupt companies had a virtual monopoly on the production of ready-mix concrete. 

49 "Double-breasted shop" is the term used tel dcscribe the operation of a company that employs both union and 
nonunion construction workers. Construction unions in New York City universally negotiate contract clauses prohibiting 
contractors from operating a double-breasted shop. 

23 



... The LILREX investigation revealed corrupt carpentry contractors defrauding union 
pension and welfare funds by paying employees in cash "off-the-books." Each 
company went further by fraudulently certifying its off-the-books employees as 
unemployed, so that they could collect unemployment insurance -- yet another 
fraud.50 

A recent example of how to maximize profits at the expense of employees was revealed 
through OCTF's analysis of records seized, pursuant to a search warrant, from a Long Island
based concrete contractor. The contractor reported and paid benefits on a weekly maximum of 
thirty-five hours per employee. Overtime hours -- those over thirty-five hours per week -- were 
paid by check through a shell corporation (by which means overtime rates were avoided while 
federal and state taxes were withheld) or in cash (by which means overtime rates, contributions to 
benefit funds, and taxes were avoided). Over a six-month period in 1985, the contractor 
underreported and paid no benefits on 3,470 hours. Since the required benefit contribution was 
$5.42 per hour, the contractor defrauded Laborers Local 66 benefit funds of at !east $18,800. In 
addition, because overtime hours were paid at straight lime, and not at the required time and one 
half, the contractor was spared $25,573 in overtime wages. Thus, this contractor saved at least 
$44,380 in contributions and wages over a six-month period. The annual fraud can therefore be 
estimated at $88,700. Although no admissions were made for 1985, the principal of this concrete 
company admitted making illegal payments totaling $13,000 to Local 66 union officiais during the 
preceding five years -- an average of $3,250 per year. From this data it could be inferred that it 
is possible this contractor saved at !east $85,500 annually by violating certain terms of the collective 
bargaining agreement and filing false tax returns.51 

Moreover, these calculations reflect only the contractor's savings on wages and benefits. 
By employing a cash payroll, the contractor (and his employees) also avoided paying federal and 
state taxes, thereby realizing an additional savings. 52 Furthermore, this analysis looked ont y at the 
most costly expense to a concrete contractor -- tabor -- and only at one union trade -- Laborers 
Local 66. According to the principal of the company, that trade comprised only eighty-five percent 
of his workforce. The fraud estimates would be substantially higher if, as seems likely, the 
contractor made similar arrangements with other trades necessary to concrete pouring, such as 
carpenters, cement masons and wire lathers. Although they comprised a much smaller percent of 
his workforce, their hourly wages are double that of the laborers. This could have raised his illegal 
profits on unpaid wages and benefits atone to more than $100,000. 

50 United States v. Prince Carpentry, /ne., 84 CR 188 (E.D.N.Y. 1984); United States v. Standard Drywa/1 Corp., 617 
F.Supp. 1283 (E.D.N.Y. 1985). Sec also, "carpenters Sue for $$Millions in Un-Paid Fringe Benefits," On the Leve/ 
(Summer 1985), published by Carpenters for a Stronger Union. When the fund trustees refused to seek restitution from 
those companies, rank-and-file members attempted to institute their own action; they were ultimately forced to discontinue 
their lawsuit due to lack of resources. 

51 The contractor in the abave case has pleadcd guilty to one count of federal incarne tax evasion and has made 
restitution of more than $100,000 to state and federal tax authorities. 

52 Taxes not paid included bath employer and employee social security contributions; bath federal and state employee 
incarne taxes; and the employer's contribution to the New York State Workman's Compensation Fund. 
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Trustees and/or consultants use a variety of sch~mes to exploit opportunities to bilk the 
pension and welfare funds of which they are fiduciaries.53 Corrupt trustees embezzle funds by 
simply withdrawing money in their own or fictitious names. They make "loans" to themselves, 
friends, and organized crime associates, without expectation of repayment. They fraudulently pay 
for nonexistent goods and services, or pay money to ineligible "beneficiaries." They steer contracts 
for benefit plan services (for example, medical, dental and legal benefits) to companies controlled 
by fellow racketeers or to legitimate companies willing to pay kickbacks to obtain these lucrative 
con tracts. 

.. The president and other officiais of Local 101 of the International Brotherhood of 
Craftsmen, Professionals and Allied Trades embezzled medical and pension fund 
assets by falsely charging the funds for fictitious work. Even after the trustees were 
successfully prosecuted, the fund's new trustees did not seek restitution from those 
who had been convicted. 54 

In 1982, John Cody, president of Teamsters Local 282, was convicted of using the 
union and its pension fund to support a pattern of racketeering that spanned a 
fourteen-year period. Among the severa! instances of fraud involving the union's 
pension fund was a $100,000 kickback from a commission on the sale of three 
parcels of land to the fund.55 

.,. Mario Renda, owner and president of an investment firm, and Martin Schwimmer, 
an agent of the firm and a fiduciary of Teamsters Local 810 and Sheet Metal 
Workers Local 38 benefit plans, were convicted in 1988 of skimming $14 million in 
pension assets which they bad invested for the two unions. They placed the union 
funds in financially troubled banking institutions from which they illegally extracted 
large commissions. These commissions were then funneled into secret bank 
accounts.56 In 1989, Schwimmer was held in contempt for refusing to testify before 
a grand jury investigating whether this scheme also included kickbacks to officiais 
of the two unions. sr 

53 If, as is often the case, "management" trustees of these funds are handpicked by union officiais and play no active 
role in fund administration, there is no check on corrupt union trustees. 

54 United States v. Koenig, 81 CR 398 (E.D.N.Y. 1981). Local 101 President William Koenig was convicted of 
racketeering, extortion, embczzlcment and violations of the Taft-Hartley Act. 

55 United States v. Cody, 722 F.2d 1052 (2d Cir. 1983). 

56 United States v. Schwùnmer, 692 F.Supp 119 (E.D.N.Y. 1988). 

57 United States v. Schwùnmer, 882 F.2d 22 (2d Cir. 1989). 
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Tax Fraud and Falsification of Business Records 

Almost ali forms of construction-related corruption and racketeering involve sorne form of 
tax fraud. A contractor making illegal payments invariably conceals the true nature of these 
payments by fabricating expenditures that can be deducted as legitimate business expenses. Not 
only do such actions constitute tax fraud against federal, state and local governments, but the 
falsification of the business records to conceal such frauds is itself a separate state crime.58 

Recipients of illegal payments also know that they may be prosecuted for tax evasion (whether or 
not their bribe receiving can be proven), if they cannat legitimately explain their criminal incarne. 
Thus they, too, often launder their bribes by falsifying business records or engaging in artificial 
transactions. 59 

There are so many fraudulent schemes by which construction contractors generate cash and 
conceal payments to racketeers, or merely disguise persona! expenditures as business expenses, thal 
they are loo numerous to catalog. Among the most common forms are false or inflated invoicing, 
purported payments to "ghost" or fictitious employees or suppliers and actual payments to no-show 
employees. 

The use of false or inflated invoicing produces cash while creating a business expense 
record for tax audits. False invoices can be concocted by contractors or can be purchased from 
others.60 lndeed, one investigation exposed two companies whose principal business was the 
supplying of false invoices. Typically these companies "kicked back" in cash ninety percent or more 
of the amount paid, keeping a percentage as an "administrative" or "handling" fee. 61 

Cash may also be generated by including fictitious employees on payrolls and retaining the 
money purportedly paid to such employees. 

.. One prosecution disclosed a scheme by which contractors concealed bribes to 
officiais of Blasters Local 29 of the Laborers Union by writing checks made out to 
fictitious members of that union. The union officiais cashed the checks with forged 
endorsements, and the contractors used the cancelled checks as documentation of 
employee business expenses.62 

"' Basil Cervone, business manager of Mason Tenders Local13 of the Laborers Union, 
gave large contracting companies, or those which had repeated business within the 

58 N.Y. Penal Law§§ 175.05, 175.10 (McKinney 1988). 

59 The conversion of checks (falscly recorded as business expenscs) to cash in arder to conceal the receipt of bribes 
constitutes the new crime of moncy laundering. N.Y. Penal Law §§ 470.00-470.20 (McKinney 1989). 

60 See United States v. Persico, 621 F.Supp. 842 (S.D.N.Y. 1985). 

61 United States v. Ga/ucci, 87 CR 490 (S.D.N.Y. 1987); United States v. Spring, 87 CR 491 (S.D.N.Y. 1987). 

62 United States v. Sanzo, 81 CR 151 (E.D.N.Y. 1981). 
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local's jurisdiction, names to use as "ghost" laborers on the company's payroll. The 
checks for the "ghosts" were either delivered to Cervone at the union office or 
picked up from the contractors by Basil's son, Joseph Cervone (president of Local 
13), or by another of his associates.63 

Under another scheme, contractors set up shell corporations that are no more than named 
bank accounts, write checks to these "corporations," record them on their books as legitimate 
business transactions (such as payments to subcontractors) and use the cash for bribery, 
off-the-books wages or persona) living expenses.64 

... In the 1987 Tag Pipe case, the defendants created a shell corporation "for purposes 
of generating the cash to pay bribes to City employees and for disguising and 
laundering the proceeds of this fraudulent scheme."65 

... In 1987, federal prosecutors charged Carl Capasso, president of Nanco Construction, 
with a series of federal tax violations alleging that Capasso generated approximately 
$1.5 million by "settling" nonexistent liability claims against Nanco, which were 
purportedly filed by persans living near Nanco construction sites. Capasso allegedly 
claimed a business deduction on his taxes and pocketed the money. After pleading 
guilty to filing a false return, defrauding the government and conspiracy to defraud, 
he received a four-year sentence.66 

... Joseph Mavielli, an owner and operator of American Transit Mix, was convicted of 
five counts of tax evasion for diverting $70,000 from the corporation to himself and 
others.67 

Performance Bond Fraud 

Bath public and private builders require their contractors and subcontractors to provide 
bonds guaranteeing that they will carry out their work satisfactorily and that they will pay their 
workers and suppliers. In the event that a contractor does not or cannat perform, the builder cao 
recover damages from the insurer. These bonds may cast anywhere from one-half to two percent 
of a contract, depending upon the insured's performance history. The New York Times reported 

63 United States v. Cervone, 87 CR 579 (E.D.N.Y. 1987). 

64 United States v. Prince Carpentry, 84 CR 188 (E.D.N.Y. 1984); United States v. Standard Drywal/ Corp., 617 
F.Supp. 1283 (E.D.N.Y. 1985). 

65 See footnote 42, supra. 

66 United States v. Capasso, 87 CR 041 (S.D.N.Y. 1987). 

67 United States v. Mm•ie/li, 85 CR 307 (E.D.N.Y. 1985). 
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that this insurance system is "permeated with fraud," including phony or unscrupulous companies 
issuing worthless bonds on which they have no ability or intent to perform.68 

.,. A scheme involving fraudulent payment and performance bonds was uncovered in 
1988, when a subcontractor inquired about the validity of a bond submitted by the 
Apollon Waterproofing & Restoration Corporation of Astoria, Queens, for a City 
funded project involving One Police Plaza (NYPD Headquarters ). The Department 
of Investigation eventually discovered a total of fifty-four phony bonds submitted by 
the same company to caver twenty-one City contracts valued in excess of $26 
million. 

While the investigation was underway, and after Apollon learned that it was a target, 
the City required the company to submit new bonds to replace the bogus ones. 
The new bonds were later discovered to be phony as weil. In ali, the bogus bonds 
involved premiums in excess of $700,000. An employee of Apollon was arrested in 
January 1990 in connection with the bond scheme. The investigation is continuing. 

INTIMIDATION AND VIOLENCE 

Corruption is supported by intimidation and violence. The presence of so many known 
organized crime figures in the industry makes the explicit threat of violence credible and the 
implicit threat of violence sufficient. Actual violence is only rarely necessary; but it materializes 
from time to time to punish uncooperative contractors,69 union "reformers," or rival racketeers. 
Dissident union members who challenge the leadership of mob-dominated unions have perhaps 
been the most frequent victims. For example, when Bruno Bauer, a Teamsters Union dissident, 
was murdered on Long Island, shock waves reverberated throughout the Teamsters and other 
unions.70 By such means, racketeers create the perception that complaints about union 
management policies or practices invite severe reprisais. 

Internai struggles for control of the New York City Carpenters union has Ieft a trail of 
murders over three decades, as was recounted in Union Democracy Review: 

In 1957, Ed Murtha, a prominent leader of the Carpenters union in Long Island reputed 
to be an honest oflïcer trying to buck the system, was murdered. In the early 60's a reform 
movement based in Long Island Local 1837, took up the cause and continued the baule 
until ils leaders were starved out. In 1975, Willie Nordstrom ran as an insurgent for 
business manager of Carpenters Local 488 in the Bronx. His car was burned; he was 

68 Michael Oreskes, "Corruption is Called a Way of Life in New York Construction lndustry," New York Times, 25 
April 1982, late ed.: A10. 

69 See People v. Wheatman, 31 N.Y.2d 12, 334 N.Y.S.2d 842 (1972). A contractor who refused to participate in the 
cartel testified that he was harasscd and assaulted as part of a conspiracy to control the bidding on Housing Authority 
proposais. 

70 "Gang-Style Murder at Truck Depot," Union Democracy Review 56 (January 1987): 1. 
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threatened; but he refused to give up and finally ousted the old regime and took over as 
business manager, winning a reputation as a fine, effective, honest union leader. In 1978, 
he was shot to dea th. ln 1981, a group of delegates from California came to the Carpenters 
convention prepared to nominale an opposition candidate for international president, but 
they changed their mind only after they were physically threatened. Ted Maritas, president 
of the New York Carpenters [District] Council, no reformer, disappeared, presumably 
murdered, while on trial on racketeering charges in 1982.71 

Judge Harold Ackerman, in instituting a RICO receivership for Teamsters Local 560, 
described in chilling terms the atmosphere that Cosa Nostra tabor racketeers had created over a 
period of severa! decades: 

It is not a pretty story. Beneath the relatively sterile language of a dry legal opinion is a 
harrowing tale of how evil men, sponsored by and part of organized criminal elements, 
infiltrated and ultimately captured Local 560 of the International Brotherhood of Teamsters, 
one of the largest local unions in the largest union in this country. 

This group of gangsters, aided and abetted by their relatives and sycophants, engaged in a 
multifaceted argy of criminal activity. For those that enthusiastically followed these 
arrogant mobsters in their morally debased activity there were material rewards. For those 
who accepted the side benefits of this perverted interpretation of business unionism, there 
was presumably the rationalization of "I've got mine, why shouldn't he get his." For those 
who attempted to fight, the message was clear. Murder and other forms of intimidation 
would be utilized to insure silence. To get along, one bad to go along, or else.72 

Violence can also be a tool used by racketeers to discipline uncooperative contractors. In 
an intercepted conversation played in the prosecution of Colombo Family Boss Carmine Persico, 
Ralph Scopo explained to James Costigan, a contractor, how Casa Nostra protects favored 
contractors and disciplines those who are uncooperative. 

SCOPO: 

COSTIGAN: 

SCOPO: 

... If 1 tell you stories about contractors that you know, that's supposed 
to get burt, that 1 protected ... 

Why would any, they get burt? 

Weil, we . .. for dain' what they're not supposed to be doin'.73 

Violence may also be a tool for a mob family to reassert ils authority and control. Wiretap 
conversations and the disclosures of co-conspirators revealed that a Carpenters' Union official was 

71 Herman Benson, "The Real Victims of Construction Corruption," Union Democracy Review 48 (September 1985): 
2. 

72 United States v. Local 560, International Brotherhood of Teamsters, 581 F.Supp. 279, 282 (D.NJ. 1984), aff'd, 780 
F.2d 267 (3d Cir. 1985), cert. denied, 476 U.S. 1140 (1986). 

73 United States v. Persico, 84 CR 809 (S.D.N.Y. 1984). 
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shot in retaliation for his having picketed and trashed a racketeer-controlled restaurant then under 
construction by nonunion workers. 

SABOTAGE 

In the construction industry, sabotage takes the form of the purposeful destruction of 
materials, flxtures or structures. Examples include cutting electrical wires and cables and rendering 
plumbing inoperable. Such sabotage, known as "trashing," is carried out by disaffected workers in 
arder to punish a contractor or developer, or to discourage the contractor from dealing with a rival 
union or using nonunion workers. lt also can serve as a means for creating additional work. 

~ In one case jointly prosecuted by OCTF and the New York County District 
Attorney's Office, John O'Connor, business agent of Carpenters Local 608, was 
charged with directing the destruction of the Bankers and Brokers Restaurant during 
its construction in Battery Park City. The sabotage is alleged to have been 
undertaken in retaliation for the use of nonunion carpenters.74 

~ Sidney Glasser and two other officiais of Local 1087 of the Painters Union 
responded to reports that certain contractors were using nonunion-installed window 
glass by destroying the glass with acid. Afterwards, Glasser was able to steer the 
glass repair work to a company owned by one of his relatives.75 

In May 1986, the Wall Street Journal reported a series of incidents involving sabotage and 
vandalism in the construction of severa) multimillion dollar projects.76 The article listed the 
following examples: 

~ As the Marriott Marquis Hotel neared completion, "work kept getting done and 
undone, electrical work was put in and pulled out, and cement was poured dawn 
toilets." 

~ One week before the opening of the South Street Seaport in 1983, ali wiring on 
Schermerhorn Row was eut. Workers were then paid overtime to repair the 
damages. 

~ When construction slowed dawn at the World Financial Center in Battery Park City 
and severa) electricians were laid off, extensive vandalism included the cutting of 
wires. The vandalism at the Dow Jones Building alone amounted to $500,000. 

74 People v. O'Connor, Ind. No. 7953!87 (N.Y. County 1987). 

75 United States v. Glasser, 443 F.2d 994 (2d Cir. 1971 ). 

76 Robert Guenther and Joanne Lipman, "Building Distrust: Construction Industry in New York Is Hotbed of 
Extortion, Bribery," Wall Street Journal, 7 May 1986: Al. 
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... Just prior to the opening of the $496 million Jacob Javits Convention Center, glass 
panels were broken, electrical cables were severed, automatic contrais were 
damaged, and pumps were tampered with. The Convention Center Development 
Corporation was forced to hire twelve undercover security guards to monitor each 
work shift in arder to prevent further vandalism. 

A great deal of sabotage has been carried out against electrical contractors who have signed 
representational agreements with Teamsters Local 363. The saboteurs were members of the 
International Brotherhood of Electrical Workers (IBEW) Local 3, who organized into clandestine 

d Il d 11 • t n77 squa s ca e mmu e men. 

... In SIC hearings on September 15, 1982, a Special Agent of the Bureau of Alcohol, 
Tobacco, and Firearms testified about incidents of bombings and arson perpetrated 
against individuals who were Teamsters Local 363 members or contractors who 
employed Local 363 members. The special agent attributed these acts to Local 3 
IBEW's efforts to gain exclusive control of the electrical industry. 78 

.,.. Anthony Cardillo, president of United Construction Contractors' Association, also 
identified acts of violence perpetrated from September 1971 to June 1982 against 
contractors who utilized Local 363 workers. Many of these acts were preceded by 
Local 3 members' threats against contractors if they failed to leave certain job 
sites.79 

COLLUSIVE BIDDING/BID RIGGING80 

There are four types of collusive bidding practices that are carried out in the construction 
industry: 

(1) predatory bidding, in which firms collusively agree to bid below prevailing market rates 
in arder to drive out the competition; once this is accomplished, the firms typically inflate 
priees; 

(2) identical bidding, in which firms agree not to bid competitively; 

77 Slate of New York, Commission of Investigation (SIC), Annual Report (1982) 6-7; see also, Selwyn Raab, "State 
Panel Told about Violence in Construction," New York Times, 16 September 1985, Jale ed.: B3. 

78 SIC, Annual Report (1982), 7. 

79 Id., 7. 

80 Any departure from a completely independent decision to refrain from bidding, submilling a bid, or bidding a 
certain priee constitutes bid rigging. Rigging bids is a criminal violation of state and federal antitrust laws. Donnelly 
Antitrust Act, N.Y. Gen. Bus. Law§ 341 (Mr.Kinney 1988); Sherman Antitrust Act, 15 U.S.C.A § 1 (1973). See also 
N.Y. State Fin. Law§ 144(2) (McKinney 1989). 
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(3) territorial bidding, in which firms agree not to submit competitive bids in each others' 
territories (established by geography or customers); and 

(4) rotational bidding, in which firms agree to take turns in obtaining contracts through 
low bidding; this practice is usually concealed through the use of complementary inflated 
bids submitted by other "club" members.81 

Public construction is more vulnerable to bid rigging than private construction, because state 
and local governments are required to let their construction projects via competitive bids with no 
opportunity for negotiation. Because the governmental agency must award the contract to the 
lowest responsible bidder, "competing" contractors can easily collusively predetermine who the 
successful low bidder will be. Contractors have not been reluctant to seize these opportunities, as 
raad construction prosecutions in New York State and elsewhere amply demonstrate.82 

Bid rigging conspiracies may founder because the conspirators are unable to police their 
cartels effectively. Cartels are weakened when participants compete for more than their share, or 
when outside competitors take business away from the cartel. Historically, corrupt union officiais, 
often members or associates of organized crime groups, have established the building trades cartels 
and enforced their rules. They keep members in line, and nonmembers from competing, by 
denying them a reliable labor force or by threatening them with labor unrest, violence, and 
sabotage . 

81 

.,. A recent OCfF investigation revealed the existence of a concrete contractors "club" 
on Long Island. This collusive bidding scheme was coordinated by Peter Varia, vice
president of Laborers Local 66. One percent of these contracts was paid to Varia, 
who then funneled a portion of the money to the Lucchese, Genovese and Gambino 
Crime Families. In addition to receiving greater profits through inflated contract 
priees, they were able, through Varia, to avoid strict enforcement of the terms of 
the collective bargaining agreement.83 

When competitors allocate markets they collectively pre-determine which company will serve a 
particular customer or geographical area or control the sale of a particular item or service. If ali or part 
of their market involves contracts awarded after competitive bidding, they will collusively formulate bids 
to preserve the pre-ordained market allocation .... 

A bid rotation involves companies who, by agreement, take turns winning a specifie contract or set 
of contracts. Complementary bids, intentionally submitted above the priee bid by the collusively pre
determined low bidder, attempt to convey the impression that the competitive process and bidding laws 
are working weil. 

Attorney General Robert Abrams, Bid-Rigging in tlze Competitive Process: A Report to tlze Legislature (Albany, N.Y.: New 
York State Department of Law, 1985) 3-4. 

82 Since 1980, the U.S. Department of Justice's antitrust division has indicted 378 road contractors for priee fixing. 
See United States v. Oswego Asplza/t Corp., 86 CR 1987 (N.D.N.Y. 1986); United States v. Ail State Asplzalt, 86 CR 1986 
(N.D.N.Y. 1986); United States v. Penn-Can Road Materials, 86 CR 185 (N.D.N.Y. 1986). 

83 See United States v. Varia, 88 CR 719 (E.D.N.Y. 1988). 
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.. Painting contractors engaged in a bid-rigging conspiracy by agreeing in advance on 
who would submit the lowest bid on New York City Housing Authority contracts. 
The conspirators paid an official of the Painters Union to harass any member of the 
cartel who violated cartel rules and to cause union trouble for any nonmember who 
tried to obtain a contract from the Authority. If a nonmember did obtain a 
contract, union officiais would insist on strict compliance with ali collective 
bargaining provisions, and union stewards assured low worker productivity. For these 
services, the union official received two percent of the contract.84 

.. The LILREX investigation revealed a cartel of dry-wall contractors who collusively 
rigged bids on renovation projects. Evidence introduced at one of the ensuing 
trials revealed that the president of the New York City and Vicinity District Council 
of Carpenters, Theodore Maritas, and Genovese Crime Family member Vincent 
DiNapoli policed the cartel.85 

.. More recent federal prosecutions proved the existence of a concrete contractors club 
which conspired to rig bids and allocate markets for ali poured concrete used in New 
York City construction. Nonclub members were prevented from submitting bids on 
concrete contracts totaling more than $2 million through union threats of labor 
problems, concrete supply difficulties and physical harm. The conspiracy was policed 
by Ralph Scopo, a member of the Colombo Crime Family and president of the 
District Council of Cement and Concrete Workers, and by three other New York 
City organized crime families. The four families divided equally approximately two 
percent of the contract priee of every contract.86 

• Three Long Island highway construction firms and their officers were indicted for 
conspiracy to fix bids let by the New York State Department of Transportation. 
The conspirators allegedly paid officiais of the roadworkers union one percent of 
the contract priee to create labor problems for any outside firms.87 The threats 
were apparently successful. New York State's Attorney General bas asserted that 
"[f]rom 1975 to 1984, virtually no construction firms from outside Nassau and Suffolk 

84 People v. Wheatman, 31 N.Y.2d 12, 334 N.Y.S.2d 842 (1972). 

85 United States v. Maritas, 81 CR 122 (E.D.N.Y. 1981). 

86 United States v. Salemo, 85 CR 139 (S.D.N.Y. 1985); United States v. Persico, 621 F.Supp. 842 (S.D.N.Y. 1985); 
United States v. Salemo, 86 CR 245 (S.D.N.Y. 1986). 

87 In United States v. Ambrosio, 83 CR 159 (E.D.N.Y. 1983), prosecutors alleged a conspiracy to allocate via bid 
rigging virtually every major highway and sewer project on Long Island. However, defendants Lizza Industries, loc., and 
its president Herbert Hochreiter were the only defendants convicted on racketeering charges. Lizza was fined $52,000 and 
agreed to forfeit the $1 million profit made on the rigged con tracts; Hochreiter was imprisoned for two years, fined $62,000 
and forfeited his $40,000 profit share and his thirty percent interest in Lizza. In State of New York v. Amfar Contracting 
Corporation, 83 Civ 2598 (S.D.N.Y. 1983), a civil antitrust suit brought against the defendants in Ambrosio, the state won 
a judgment of $7.8 million against ali of the civil defendants. See also, People v. DiNapoli, 27 N.Y.2d 229, 316 N.Y.S.2d 
622 (1970) (bid rigging on contracts let by Consolidated Edison and other utilities). 
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[Counties] bidon Long Island highway construction contracts," while in other regions 
of the state, construction firms successfully bid on projects one hundred miles or 
more from the ir home base. 88 

IMPLICATIONS OF CORRUPTION AND RACKETEERING 

Corruption affects the cost of every type of construction. Consider the cost of concrete. 
During the reign of the "concrete conspiracy" documented in the "Commission Case" brought 
against Cosa Nostra, it was higher in New York City than anywhere else in the country. There 
is substantial reason to believe that this could be directly explained by: (1) the Cosa Nostra 
sponsored cartel among the concrete contractors; (2) the Cosa Nostra sponsored monopoly in the 
production of ready-mix concrete in Manhattan; and (3) the Cosa Nostra controlled Cement and 
Concrete Workers Union. Organized crime's stranglehold on the concrete industry made ali 
projects, public and private, far more expensive in New York City. Corruption on residential 
projects means Jess middle- and low-income housing, where profits cannot so easily absorb the costs 
of corruption. Corruption on industrial and commercial projects means higher commercial rents 
and, therefore, higher costs for goods and services. Ultimately, the high cost of construction affects 
the likelihood of attracting and retaining businesses in New York City and of providing New 
Yorkers with the public services (roads, subways, hospitals, libraries, schools, etc.) necessary for a 
satisfactory quality of life in an urban metropolis. 

Corruption affects health and welfare when it touches the quality of construction -- as, for 
example, when buildings fail to meet safety requirements and specifications due to fraud in building 
materials and workmanship or to bribery of public inspectors. 

The corruption of labor unions is especially tragic. Workers have a right to open and 
democratie unions, and to the legitimate benefits of their collective bargaining agreements. They 
are victimized when threatened by violence, when blacklisted for dissent and disagreement, and 
when their union officers seek payoffs to permit contractors to avoid payments to employee benefit 
funds or to otherwise ignore contract provisions designed to protect workers' safety and welfare. 

The types of corruption and racketeering cataloged above breed cynicism and disrespect for 
honest dealings and ethical behavior. Corruption in New York City's construction industry is so 
pervasive and open that it inevitably contributes to a general impression that "the only crime is 
getting caught." 

The power, influence and criminal activities of New York City's racketeers affect ali who 
participate in the construction industry, creating an environment in which many suppliers, 
contractors, craftsmen and laborers are deterred from performing an honest day's work for an 

88 Abrams, 12. 
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honest day's pay. When sorne do business through extortion, bribery, sweetheart contracts and 
off-the-books payrolls, the reality of economie competition pressures others to do the same. 

The patterns of corruption and racketeering which so plague New York City's construction 
industry de ter con trac tors in other citles from bidding on New York City projects. The industry's 
reputation for being mob dominated also frustrates law enforcement. Victims have historically been 
hesitant to cooperate with criminal investigations because they fear reprisais and believe that, in 
any event, law enforcement cannat make a meaningful difference. 
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CHAPTER 2 

ANALYSIS OF WHY RACKETEERING AND CORRUPTION 
HAVE BEEN SO PERSISTENT AND PERVASIVE 

IN THE CONSTRUCTION INDUSTRY 

INTRODUCTION 

Our goal is to reduce corruption and racketeering in New York City's construction industry. 
To formulate realistic remediai strategies requires an understanding of why these problems have 
plagued the industry for so long. With such an understanding, we cao develop strategies for change 
through law enforcement initiatives and through structural and organizational reforms designed to 
black opportunities and incentives for this systemic criminality. 

The first step is to identify those industry characteristics that generate opportunities and 
incentives for profitable racketeering. Our analysis of such opportunities and incentives is based 
on the concepts of "racketeering susceptibility" and "racketeering potential." Racketeering 
susceptibility reflects the degree to which an industry's structure and organization (1) create 
incentives for industry participants to engage in racketeering or (2) provide the means and 
opportunity for racketeers bath inside and outside the industry to control or influence critical 
industry components.1 With control or influence over an industry's critical components, racketeers 
can extract payments by (1) providing "services" (e.g., harming competitors, enforcing cartels, 
insuring labor peace, facilitating avoidance of collective bargaining agreements) or (2) threatening 
in jury ( e.g., labor problems, disruption of supplies, property damage, physical in jury or loss of 
employment). Thus, racketeering susceptibility focuses on the vulnerability of an industry to 
racketeering exploitation. 

Racketeering potential reflects the profits racketeers may reap from exploitation of an 
industry's susceptibility. Assessing racketeering potential requires analysis of industry operations 
to identify such factors as the amount of money that industry participants cao generate and make 
available to racketeers, and the ability to bide corrupt payments from regulatory and law 
enforcement agencies. The profitability of racketeering, however, cannat be measured by monetary 
rewards alone. For example, the availability of jobs which provide legitimate status and incarne to 

1 By components we mean ali discrete inputs of an industry, be they tangible goods or definable services. By critical 
components we mean those goods or services which are essential to the industry's functioning, i.e., those which, if disrupted, 
cause the industry substantial costs and dislocation. 
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racketeers or to their associates and friends enhances an industry's racketeering potential. To 
take another example, the control of a construction company has a value to racketeers beyond the 
illicit profits which can be extracted from it. The company can be used to launder dirty money or 
to generate phony business transactions necessary to disguise illicit payments and tax frauds. 

The analysis that follows demonstrates that the structural and organizational characteristics 
of New York City's construction industry create a high level of racketeering susceptibility and 
potential. lt is thus not surprising to find that pervasive corruption and racketeering have existed 
in the City's construction industry throughout the twentieth century. Given these characteristics, 
the pathology of the industry cannot be addressed successfully without a coordinated long-term law 
enforcement commitment and significant structural and organizational reform. 

RACKETEERING SUSCEPTIBILITY IN THE INDUSTRY 

Many features of New York City's construction industry contribute to its racketeering 
susceptibility. We have grouped them into five categories: the labor market; the collective 
bargaining structure; the competitive business environment; the high costs of delay; and the fragility 
of the construction process. 

CHARACTERISTICS OF THE LABOR MARKET 
CONTRIBUTING TO RACKEfEERING SUSCEPTIBILilY 

One critical component of the industry which racketeers have historically used to create and 
maintain their influence has been the construction unions. Thus it is important to understand why 
New York City's construction unions are so powerful and why they are so vulnerable to racketeer 
influence and control. 

Why Construction Unions are Powerful 

Traditionally, unions have had a great deal of leverage in high-rise construction because of 
their monopoly over the skilled and unskilled workers required for this highly complex type of 
building. Construction unions have been much less successful in establishing dominance over 
construction of single family homes, small commercial buildings and renovations. Nationally, this 
type of construction is dominated by nonunion contractors.2 

At least three factors account for the strength of the City's construction trade unions. First, 
construction unions control apprentice training for the skilled trades, which is the principal means 

2 See Herbert R. Northrup, Open Shop Construction Revisited (Philadelphia: The Wharton School, lndustrial 
Research Unit, University of Pennsylvania, 1984) 188. 
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tbrough which these trades can be learned. In the 1980s, d number of large open shop contractors 
began their own apprenticeship programs, but so far these have achieved only modest success.3 

Thus, New York City does not have a large pool of skilled nonunion workers. 

Second, in New York City, as in most major cities (especially in the northeast and midwest), 
political support for organized labor bas traditionally been strong. Prevailing wage laws and other 
public policies blunt whatever competition nonunion contractors might offer by requiring public 
agencies to pay "prevailing wages" ( equated with union wages) to non union employees. Obviously, 
if nonunion workers must be paid according to union scale, any economie advantage of nonunion 
labor is substantially reduced. 

Third, unique characteristics of the construction labor market strongly influence workers to 
join and maintain membership in a union. Ail large construction projects in New York City are 
carried out by unionized labor. One reason is the special treatment given to the construction 
industry under the National Labor Relations Act.5 Section 8(f) of the Act permits contractors and 
unions to enter into "prehire agreements" which commit a contractor to a particular union before 
a project bas begun, even before the contractor bas hired any workers. To work in New York 
City's construction industry, contractors must as a practical matter either individually or through 
their associations sign such prehire contracts.6 These contracts often commit employers to obtain 
sorne or ali of their employees through union referrals. Sorne prehire contracts contain clauses 
requiring contractors to hire ali or part of their employees from union hiring halls.7 Even where 

3 See, generally, Northrup, "Training and Development," 409-65. 

4 See Armand J. Thieblot, Jr., Prevailing Wage Legislation: The Davis-Bacon Act, State "Little Davis-Bacon" Acts, 
the Walsh-Healey Act, and the Service Contract Act (Philadelphia: The Wharton School, lndustrial Research Unit, 
University of Pennsylvania, 1986). 

5 National Labor Relations Act, 29 U.S.C. §§ 151-69 (1982). 

6 Usually the prehire agreement is renewable every three years and is rencwed indefinitely on a three-year basis. 
Under a decision by the National Labor Relations Board, John Deklewa and Sons and International Association of Bridge, 
Structural and Ornamental Iron Workers, Local 3, AFL-C/0, 282 NLRB No. 184 (1987) order enforced 843 F.2d 770 (3d 
Cir. 1988) cert. denied, 109 S.Ct. 222 (1988), construction unions will no longer have a presumption of majority status when 
the prehire contract expires. The contractor can refuse to bargain with that particular union until the union proves it 
represents a majority of the workers. In theory, this decision should strengthen the position of contractors who are willing 
to challenge weak unions. lt is, however, expected to have little impact on union contractors in the New York City area, 
since few appear prepared to mount such a challenge. 

7 The 1987-1990 High-rise lndustry Agreement between the Contractors Association of Greater New York and 
Teamsters Local 282 provides in Section 14 ( 4) that: 

The Employer shall notify the Union of any job opening in a category covered by this 
Agreement and shaH afford the Union an opportunity to refer applicants for the position. 

The Employer shaH retain the right to reject any job applicant referred by the Union. In the 
event of such rejection, the Employer shall notify the Union. The Union shall then have the opportunity 
to refer other applicants to the Employer until the required number of applicants are obtained. 

( continued ... ) 
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there is no hiring hall proVIston, the union's designation as exclusive bargaining agent gives its 
officiais effective control over who works for that contractor. Because union business agents 
control the union hiring hall or referral systems as weil as the stewards who represent the union 
on work sites, it is generally the business agents who determine where and for whom most workers 
will be employed. While an employer bas the theoretical option of rejecting undesirable or 
unqualified employees sent by the union, in practice this is rarely a realistic option for an employer 
without a close relationship with the affected union. A vindictive business agent could easily punish 
the troublemaking contractor by replacing the rejected employee with an even Jess qualified or 
Jess desirable worker. 8 

Unlike workers in other industries, the construction worker's employment is in the bands 
of his union, not his employer. In most industries a worker's attachment is principally to an 
employer who bas the power to hire and fire, to determine qualifications and eligibility for 
promotion, and with whom the worker may have a long-term employment relationship. By contrast, 
in the construction industry most workers owe little fealty to the contractor/employer who signs 
their paychecks. In a real sense, construction workers are "employed" by their unions. 

7 ( ... continued) 
The 1987-1990 Agreement bctween the Associated Brick Masan Contractors of Greater New York, Inc., and the 

Masan Tender's District Council provides in Article III, Section 1(C): 

The Union, on ten (10) days' written notice to the Employer shall have the right to institute 
a hiring hall system in lieu of, or in addition to the hiring system contained in this Section 1(b) .... 
Further, the Employer retains the right to reject any job applicant referred by the Union, but in the 
event of such rejection, the Employer shall reapply to the Union for further referrals until a referral is 
accepted .. . . 

If a hiring hall is instituted, the Union's right to refer Masan Tenders from such hall shall be 
limited to fifty percent (50%) of the Masan Tenders employed on any job. Further, the Employer 
reserves the right to employ directly ali foremen and assistant foremen. 

The 1987-1990 Agreement bctween an lndependent Employer of Cement and Concrete Workers and the District 
Council of Cement and Concrete Workers provides in Article V, Section 3: 

The Employer agrees thal the Union shall have the right, in its sole and absolute discretion 
to establish a Union hiring hall system, provided, however, thal if a hiring hall is instituted, the Union's 
right to re fer Employees from such shall be limited to fifty percent (50%) of the Employees employed 
on any job, and provided further that the Employer reserves the right to employ directly ali Working 
Foremen. 

8 There are legal limitations on the power of unions to run hiring halls, but they provide little real protection to 
workers. Under the Taft-Hartley Act of 1947, 29 U.S.C. § 144 et seq. (1973), Congress outlawed "closed-shop" agreements, 
i.e. management labor agreements restricting employment to union members. However, § 8 (a)(3) of the National Labor 
Relations Act does permit "union shop" provisions, i.e., collective bargaining agreements requiring a nonunion employee 
to join the union within thirty days of his or her bcing hired. Because of the temporary nature of the employment in the 
construction industry, special treatment was given to union shop agreements in the construction trades by shortening the 
grace period for joining the union to seven days. In reality, little difference exists between a closed shop and a union shop 
in New York City construction, since few employers, except those who pay off a union representative to look the other 
way, would risk hiring nonunion workers, out of fear of union retaliation. 
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This weak tie between employer and employee i~ further strained by the short duration of 
many construction jobs. A construction worker must always be concerned about where and for 
whom he or she will next work. Particularly during the "off-season," or during a period of slow 
construction activity, obtaining work often depends more on a worker's status in the union and 
relationship with the business agents than on past job performance. 

Wby Construction Unions Are Susceptible 
to Racketeer Domination 

Control over construction labor unions gives racketeers power to confer critical benefits or 
impose prohibitive costs on contractors. This is true because construction depends on the 
availability, reliability and competency of labor, ali of which are within the direct control of 
construction unions. Given the importance of these unions, it is not surprising that racketeers 
have long sought to control and exploit thcir strategie leverage to solicit bribes, extort payoffs or 
obtain other criminal benefits. 

Construction unions have been ali too easy for racketeers to control and exploit, in part 
because there is no effective mechanism for policing internai union affairs. The Landrum-Griffin 
Act9 was passed in an attempt to assure that worken; would be represented by democratie unions. 
Title 1, entitled a Bill of Rights of Members of Labor Organizations, sets out mechanisms for 
lodging complaints with the U.S. Department of Labor. Unfortunately, the expectations of its 
sponsors have not been fulfilled. Courts have interpreted the law narrowly and have shawn a 
strong disinclination to use Landrum-Griffin as a vehicle to "interfere" with internai union affairs. 

In reality, thercfore, protecting unions and union members from racketeering is, by default, 
left to the unions themselvcs. The history of labor racketeering demonstrates organized labor's 
unwillingness or inability to keep its own house dean, at !east insofar as construction unions have 
becn concerned. lndecd, the AFL-CIO Ethical Practices Committee, crcated in the 1950s in 
response to the McCiellan Scnate Hearings' exposure of extensive labor racketeering, has not met 
in more than twenty years. 

Most large lahm unions are organized hierarchically; the international unions charter locals, 
which are often affiliated with regional àistrict councils. In sorne industries, these internationals 
actively monitor and police the operations of their locals, thereby providing sorne protection against 
attempts at domination or exploitation by racketeers. In the construction industry, however, union 
internationals typically delegate to union locals autonomy over their internai affairs. Historically, 
racketeers who control construction locals have not needed to worry about interference from the 
parent organization. 

The Carpenters Union is a good example. In spite of the numerous revelations of 
corruption within the New York City and Vicinity District Council and locals in the New York 

9 Labor-Management Reporting and Disclosure Act of 1959, 29 U.S.C. § 401 et seq. (1985), commonly known as 
the Landrum-Griffin Act. 
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metropolitan area, the United Brotherhood of Carpenters and Joiners of America has ali but 
ignored its responsibilities. lt has intervened only once, and that was only occasioned by the 
widespread publicity surrounding the 1982 "disappearance" of District Council President Theodore 
Maritas, who was then awaiting trial on charges that he ran the District Council as a racketeering 
enterprise. 

Over the last three years, there has been a continuing stream of investigations, indictments 
and prosecutions involving the City's Carpenters Union, and still the International has failed to act. 

.,. Carpenters Local 17. A recent indictment arising out of a Construction Industry 
Strike Force (CISF) investigation detailed Local 17's involvement in racketeering 
throughout the drywall industry. In the first prosecution of construction industry 
racketeering under the State's new Organized Crime Control Act (OCCA), Local 
17 business agent Benedetto ("Benny") Schepis was charged with participating with 
officiais from two other unions in a massive bribery and extortion scheme focused 
on the drywall industry. The indictment alleges that the criminal scheme was 
advanced by one individual who is an associate of the Genovese Crime Family.10 

Local 17's newly elected president, Nicholas Cirillo, is the nephew of Dominick 
("Quiet Dom") Cirillo, who, according to another pending Organized Crime Task 
Force indictment, is a captain in the Genovese Family . 

.,. Carpenters Local 135. The Moscatiello indictment also charges that, from March 
1986 through December 1988, Schepis and Louis Moscatiello, an associate of 
Genovese capo Vincent DiNapoli and president of Plasterers Local 530, funneled 
sixteen bribes, totaling $38,000, from several contractors to a Local 135 official. 
According to the indictment, the bribes were paid so that the union would tolerate 
violations of the Carpenters Union collective bargaining agreement. The grand jury 
charged that the affairs of Local 135 were run through a pattern of criminal activity 
that arase out of and was supported by the Genovese Crime Family. Israel (Izzy) 
Hubelbank, business agent of Carpenters Local 135, pleaded guilty in August 1989 
to criminal violations of the state labor laws for accepting cash payments from 
contractors who did business with Local 135. 

Carpenters Local 257. Business agents Attilia Bitondo and Gene Hanley were 
accused in 1987 in a seventy-nine count indictment of engaging in a pattern of labor 
racketeering from 1977 through 1986.11 Demanding bribes of up to $25,000, they 
threatened to put contractors out of business by refusing to assign skilled labor to 
the jobs and by otherwise creating labor unrest on the job site . 

.,. Carpenters Local 531. In November 1988, business agent Henry Walaski was 
convicted of extortion, Taft-Hartley violations, and RICO Act conspiracy for 

10 People v. Moscatiel/o, lnd. 8081/89 (N.Y. County 1989). 

11 People v. Bitondo, lnd. 7952!87 (N.Y. County 1987). 
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extracting bribes from contractors in exchange for Iabor peace.l2 Walaski bas since 
been indicted for perjury and criminal contempt for his refusai to testify before a 
state grand jury in the Moscatiello caseP Robert Waller, Jr., Local 531 president, 
pleaded guilty in 1989 to extortion following his indictment on charges that in 1985 
he, along with a Teamsters Local 282 working teamster foreman, extorted money 
from a nonunion contractor doing scaffolding work during construction of the 
International Design Center of New York in Long Island City, QueensY 

Carpenters Local 902. Business agent Arthur Giangrande (who was also first vice
president of the District Council) was convicted in 1986 of conspiracy, mail fraud 
and violation of the Taft-Hartley Act. The indictment charged that, through his 
position in the District Council, he assisted the contracting firm of Standard Drywall 
to defraud the Carpenters Union Benefit Funds. 15 

Carpenters Local 608. Vice-president and business agent John O'Connor was 
charged in 1987 in a 127 count indictment with soliciting bribes, extortion and taking 
unlawful gifts from seventeen contractors between 1980 and 1986.16 Chief shop 
steward William Holden was accused of perjury and contempt for Iying to the grand 
jury in its investigation of construction site sabotage by the Carpenters Union. 
Holden was convicted and sentenced in January 1990 to one year in prisonP 
Business agent Martin Forde bas also been charged with extortion and related 
offenses.18 

The international unions have chosen not to take action despite the revelation and 
documentation of extensive racketeering. The rank-and-file bas produced "dissident" movements, 
but it bas proved extremely difficult to mount an effective challenge.19 Reformers may be laid off, 
blacklisted, intimidated, beaten, or even killed, and the agencies whose mandate is to protect their 
rights, offer such victims little support. The National Labor Relations Board, for example, bas 

12 United States v. Cervone, 87 CR 579 (E.D.N.Y. 1987). 

13 People v. Walaski, Ind. No. 8079/89 (N.Y. County 1989) and lnd. No. 9494/89 (N.Y. County). 

14 United States v. Waller, 88 CR 466 (E.D.N.Y. 1988). 

15 United States v. Standard Drywa/1, 617 F.Supp. 1283 (E.D.N.Y. 1985). 

16 People v. O'Connor, Ind. No. 7953/87 (N.Y. County 1987). 

17 People v. Ho/den, Ind. No. 9352/87 (N.Y. County 1987). 

18 People v. Farde, Ind. No. 7951/87 (N.Y. County 1987). 

19 It is fair to say that the New York City groups and individuals who have struggled to democratize corrupt unions 
(e.g., the Association for Union Democracy and the Teamsters for a Democratie Union) have had only modest successes. 
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jurisdiction over disputes concerning hiring halls, but resort by rank-and-file reformers to the Board 
often requires years of persistence and victories there are inevitably followed by further delays 
occasioned by appeals. 

~ John Kuebler, a member of Teamsters Local 282, was fired in October 1977 after 
joining a Local 282 dissident group called FORE (Fear of Reprisai Ends). Because 
of this, and because he received no new assignments from the hiring hall, he took 
his case to the National Labor Relations Board, where, after twenty-five days of 
trial, an Administrative Law Judge (ALJ) ruled that the union was liable to Kuebler 
for backpay. Local 282 unsuccessfully fought the decision to the U.S. Supreme 
Court. When the Supreme Court refused to hear the case, it was remanded to the 
National Labor Relations Board for computation of damages. After a twenty-two 
day hearing, an ALJ determined the amount due to Kuebler. The Union appealed 
this decision to the full Board which, in July 1988, affirmed the ALJ's decision. 
However, the Board remanded the matter to the ALJ for determination of a further, 
relatively minor point. At the time of his death, in June 1989, elcven and a half 
years after seeking help from the National Labor Relations Board, the case was still 
in litigation and Kuebler had yet to receive any money.20 

Once racketeers infiltrate and gain control of a union, it is very difficult to wrcst control 
from them. Corrupt union officiais use severa! means to stay in office and to prevent opponents 
or dissidents within the union from instituting rcform measurcs. These include control over union 
elections, appointments and grievance processes; the union hiring hall or hiring referral service; 
union communications; and the power, through the union constitution, to expel from the union a 
member whose conduct is determined not to be in the best interests of the union. In particular, 
control over work assignments gives the union a very powerful weapon to use against those who 
might be inclined to challenge the leadership. As one commcntator has noted: 

The union hiring hall has been one of the major developments in twentieth-ccntury labor 
relations. It has provided many industries with a means for efficiently matching unemployed 
workers with job vacancies and has replaccd a system of haphazard, unjust, and corrupt 
employment practices. Y et it has also developed substantial problems of its own. A hiring 
hall ÏS fraught Wlth FOtentiaJ for abuse, and indeed, thal potentiai ÏS ali lOO frequentJy 
realized. The largely unreviewable discretion of business agents and inadequate protection 
for workers can combine to make hiring halls a mixture of whim, nepotism, prejudice, and 
irrationality.21 

Many construction workers lack formai education and are unskilled or semiskilled laborers. They 
are weil aware that few jobs are open to them that pay as weil as construction. Ultimately, the 

2° Kuebler's fight against corruption in Local 282 is documentcd in Kenneth C. Crowe "John W. Kucbler, Teamsters' 
Reformer," Newsday, 15 June 1989, N.Y. ed.: 49. 

21 Robert M. Bastress, "Application of a Constitutionally-Bascd Duty of Fair Representation to Union Hiring Halls," 
West Virginia Law Review 82 (Fall 1987): 31, 31. See also Barbara J. Fick, "Political Abuse of Iliring Halls: Comparative 
Treatment under the NLRA and the LMRA," lndustrial Relations Law Journal 9 (1987): 339. 
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wer to ensure that a "nonconformist" or "troublemaker" never again works in the construction 
podustry is a powerful and effective deterrent to reform. When this power is in the hands of the 
:ob, resistance to racketeer domination is difficult, if not impossible, to sustain. 

Finally, when racketeers control a union, they also can and do threaten physical violence 
against union "dissidents." 

"" FBI affidavits describe Ralph Scopo, president of the Cement and Concrete Workers 
District Council, and Carl DiSilvio of Laborers Local 2 in Chicago, as responsible 
for the brutal assault on Dennis Ryan. As Ryan stood on the floor of the 1981 
Laborers International Union of North America convention in Hollywood, Florida, 
to nominate himself as a candidate to run against Angelo Fosco for president of the 
union, a dozen thugs surrounded and beat him. Agents said the violence against 
Ryan was a carefully orchestrated attack to ensure Fosco's leadership.22 

CHARACTERISTICS OF THE COLLECTIVE BARGAINING PROCESS 
CONTRIBUTING TO RACKETEERING SUSCEPTIBILilY 

Several special characteristics of construction labor relations contribute to the industry's 
racketeering susceptibility, including the balkanization of bargaining units and the weakness of the 
employer associations.23 

By describing the jurisdictional bargaining units in the industry as balkanized, we mean that 
collective bargaining in the construction industry is marked by numerous specialty unions, each with 
exclusive jurisdiction over discrete tasks or functions. Thus, there are separate unions for 
electricians, carpenters, plumbers, boilermakers, ironworkers, and so on. The large number of 
specialty unions, each fiercely protecting its exclusive jurisdiction, creates the potential for constant 
disputes between contractors and unions, as contractors seek to reduce the number of different 
unions whose workers must be used to perform a specifie task. 

As one example, the installation of metal modular furniture, which could be efficiently 
performed by members of either the Iron Workers Local 580 (Ornamental and Window 
Installation) or the Carpenters Union, must often be undertaken by composite crews comprised of 
members of bath unions. This inevitably leads to superfluous labor costs.24 There are numerous 

22 See "The Mob on Trial: A Union Dissident is Beaten as Ordered," Newsday, 10 September 1986, New York ed.: 
26-27. Scopo, a soldier in the Colombo Crime Family, was subsequently convicted of labor racketeering in the Commission 
case, United States v. Salemo, 85 CR 139 (S.D.N.Y. 1985). 

23 For a thorough analysis of construction labor relations, see Arthur Smith, Construction Labor Relations (Chicago: 
Commerce Clearing House, 1984). 

24 "In a market like New York's that has such a potentially high demand for housing, restrictive labor practices and 
onerous labor costs actually limit employment in the construction trades, thereby working against the interests of laborers." 
Commission on the Year 2000, New York Ascendant (June 1987) 148. 
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other examples throughout the industry. A simple electrical job may require that a member of one 
union pull a cord through a pipe and that a member of another union plug the cord into a socket. 
Putting up a sign at the Javits Convention Center required two carpenters to naïl severa! blocks 
of wood, a pipe fitter to hold the metal pipe that goes between the blocks, and two electricians 
to attach the wires. Carpentry and electrical work are not the only problem areas; because the 
Elevator Constructors Union and the Operating Engineers Union each have partial jurisdiction over 
hoists or elevators, two hoist operators, one to haul workers and the other to haul materials, must 
be assigned to each hoist. 

A contractor who attempts to avoid the consequences of balkanization by hiring from only 
one union, where two or three might be required, inevitably faces job actions or strikes. As a 
result, the construction industry is filled with inefficiencies and featherbedding, which provide 
incentives either to pay union officiais not to press their jurisdictional daims or to reach out to 
racketeers who can dictate accommodations with the unions. 

A second important feature of the construction industry's collective bargaining structure is 
the imbalance between strong unions and weak employer associations. Employer associations are 
associations of contractors in the same trade who voluntarily band together for purposes of 
collective bargaining. Ail members of the association are represented by the same negotiator(s) 
at the bargaining table and agree to be bound by the agreement which the negotiations produce. 

Despite what would appear to be a unity of interest shared by ail construction employers 
during the negotiation process, the associations representing them at the bargaining table are often 
divided by conflicting interests. For example, the Building Contractors Association is comprised 
of both high-rise building contractors and a large number of smaller contractors specializing in 
alteration work; each group bas different concerns when negotiating with their common union 
counterparts. Featherbedding positions such as the working teamster foreman or the master 
mechanic affect only the high-rise builders and impose no costs on the alteration contractors. 
Accordingly, this latter group bas no reason to resist union demands for the inclusion of these 
particular featherbedding positions in collective bargaining agreements. Union negotiators can thus 
take advantage of these conflicting interests. Court decisions permitting members of employer 
associations to withdraw from their associations during stalled negotiations and to sign their own 
interim agreements further facilitate whipsawing by union negotiators and the breakdown of 
association solidarity. 25 

Furthermore, sorne employer associations have difficulty obtaining meaningful participation 
and financial contributions from their members. Contractors are generally reluctant to volunteer 
time and effort to serve on association committees that undertake studies of work practices, new 
technology, legislation, and collective bargaining provisions. Moreover, it is a common practice in 

24( .•. continued) 

"New York's labor costs, which are pushed up by restrictive labor rules and practices, are higher than in ali cities 
except Los Angeles and San Francisco, and exceed the national average by 21 percent" (149). 

25 Smith, 16. 
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New York City's construction industry for sorne employer associations to rely on unions -- their 
nominal adversaries -- to collect employer association dues. Sorne employer associations in New 
York City actually rent office space from the unions with whom they negotiate. 

Employer associations have Jess economie Jeverage at the bargaining table than unions, 
which can impose significant economie harm on contractors through work slowdowns or stoppages. 
The dire consequences of delay to contractors, coupled with their ability to pass along costs, 
explain their accession to the perpetuation of inefficient and functionally indefensible work 
practices in collective bargaining agreements. While a strike completely shuts off contractors' flow 
of cash, construction workers usually collect strike benefits and even unemployment insurance. 
During construction booms, they can find employment in other geographical areas. Because unions 
monopolize the supply of Jabor in New York City construction, contractors lack the bargaining 
Jeverage that builders in other parts of the country derive from being able to hire competitive 
nonunion workers. 

As a result of this imbalance of power, many onerous and inefficient contract provisions 
characterize collective bargaining agreements in New York City construction. For example, 
contractors have agreed to mandatory minimum crew sizes for defined tasks, whether the number 
of workers is needed or not; ratios of foremen and nonworking stewards to journeymen, whether 
or not the foremen are actually needed; working teamster foremen and shop stewards who perform 
only union work and carry out no tasks for the employer who pays their salaries;26 and master 
mechanics who are paid whenever a certain nu rn ber of opera ting engineers are workin~ 27 even 
though the master mechanic is not at the site and has no actual supervisory responsibility. Other 
examples abound: 

... Operating Engineers Locals 14 and 15 have been accused by the General 
Contractors Association of imposing the following work practices: 

1. A two-member crew from each local union must operate cherry pickers 
(hydraulic cranes) th at need only one opera tor. 

26 "Working teamster foreman" (WTF) is a contradiction in terms. A WfF does not perform any construction work, 
drive a truck, or supervise any workers. The general contractor pays the WfF an average of $75,000 per year in wages 
and fringes, including overtime for hours when the WfF is not even present at the construction site. The WfF is assigned 
by the Teamsters to check thal ali drivers making deliveries are dues paying members of the local and to prevent nonunion 
drivers from coming onto the site unless a penalty claim payment is made. 

27 A Local 14 master mechanic, who is required to be hired whenever four or more operating engineers are on a 
job site, rarely performs or supervises any construction work. One master mechanic known in the industry, George 
Morrison, cost his employer, Olympia & York, almost $500,000 in 1984, including pay for more than twenty-four hours 
per day on 221 days at Battery Park City. Once a master mechanic is on the payroll, Local 15 requires thal a "working 
foreman maintenance engineer" also be added to the crew. One working foreman maintenance engineer cost the Port 
Authority almost $300,000 in 1984, including pay for hundreds of overtime hours when he was nowhere near the Port 
Authority's World Trade Center. 

28 New York State, Commission of Investigation, Investigation of the Building and Construction lndustry: Report of 
Conclusions and Recommendations (December 1985) 30-31. 
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2. A compressor operator's sole responsibilities are to start the compressor 
in the morning and turn it off at night. 

3. Several operating engineers must be assigned to pumps easily staffed by 
a single person. 

.. IBEW Local 3 requires similar practices: 

1. Superintendents who have no actual duties, supervisory or otherwise, are 
required to be on the job. 

2. Standby electricians must be present whenever any trade has four workers 
working overtime under temporary lights. 

.. Mason Tenders Local 59 of the Laborers Union requires that gatemen be hired on 
large projects in order to open the entrance gate in the morning. Security guards 
working for the general contractor could easily open a gate, as could the working 
teamster foreman. 

We recognize that labeling work practices inefficient and unreasonable necessarily involves 
subjective judgments. One person's "featherbedding" is another person's "safe working condition" 
or "job preservation." Nevertheless, as others have previously observed, we cannat escape the 
conclusion that certain work practices in New York City construction are wasteful and dysfunctional 
for consumers and the public. More importantly for our analysis, these practices give contractors 
and builders incentives to bribe union officiais to obtain waivers of costly and unnecessary contract 
proVISions. They also provide corrupt union officiais with numerous opportunities to extort 
payments from contractors by threatening to enforce even the most trivial and inefficient contract 
provision. 

Another feature of construction tabor relations that enhances racketeering susceptibility is 
the inclusion of frontline supervisors in unions. In most industries, frontline supervisors are key 
members of the management team. In a typical manufacturing setting, before a round of collective 
bargaining negotiations, frontline supervisors work with top management on desired contract 
changes needed to improve discipline and productivity. In the construction industry, by contrast, 
foremen are members of the same unions as the workers they supervise.29 Contractors are unable 
to benefit from such advice and counsel, and may find it difficult to count on supervisors to 
represent the employer's interests rather than those of their fellow union members. This 
encourages the perpetuation of inefficient and wasteful work practices, and may make it more 
difficult to detect abuses and frauds. A supervisor whose allegiance runs to a union, rather than 

29 A related situation that also contributes to racketeering susceptibility arises when inspectors belong to the same 
union as the craftsmen whose work they are required to inspect. For example, New York City Buildings Department 
electrical inspectors and independent electricians bath belong to Local 3 of the IBEW. 

48 



to his employer, will be less likely to blow the whistle on workers engaged in systematic theft or 
"mungo" rings, sabotage or slowdowns. 

Competitive and Fragmented Economie Environment 

The construction industry is characterized by a large number of general contractors, and an 
even larger number of subcontractors, engaged in intense competition, moving from one 
short-duration contract to another, chronically insecure about obtaining future work. Many 
subcontractors are small firms, with only a handful of full-time employees. In any given 
geographical region, including the New York City metropolitan area, large numbers of such firms 
continually appear and disappear. Because they are not publicly held corporations, they are often 
not subject to strenuous regulation or externat audit. 

Three decades ago, labor analyst Philip Taft noted the connection between intense 
competition and racketeering susceptibility: 

Systematic racketeering appears to depend upon the existence of a highly competitive 
industry. In industries where labor racketeering has been "institutionalized," in the sense 
that it has continued over long periods of time and in a number of local jurisdictions, the 
common characteristic has been keen competition in their product or service markets. In 
such industries, with many competing employers, the union occupies a position of strength 
with respect to the single hirer of labor. The building trades, the trucking industry, sections 
of the amusement industry, and the distributive and service trades where corruption is 
endemie, ali have this common characteristic.30 

The combination of intense competition among construction contractors and racketeer 
control of the critical components capable of providing competitive advantage produces a high level 
of racketeering susceptibility. Contractors are motivated to reach out to anyone with the ability 
to help them gain an economie advantage by reducing labor costs or eliminating competition. 
Laber racketeers, especially those with access to the use of violence, are in the best position to 
provide such services. Any contracter who might attempt to compete with favored firms or 
protected cartels would be faced with labor problems, cutoffs of critical supplies, or ether costly 
delays. Conversely, laber racketeers can provide competitive advantages to favored firms through 
sweetheart contracts which permit costly collective bargaining provisions to be avoided, and through 
cartels which allocate contracts among a small number of firms. 

Intense competition not only creates a voluntary market for the services of racketeers, it 
also makes legitimate businessmen vulnerable to extortion. Racketeers cao extort payoffs from 
contractors by threatening the loss of laber or supplies. Given the highly competitive economie 
environment, the high cast of delay, and the fragility of the construction process, a businessman 
cannat easily risk standing up to such threats. 

30 Philip Taft, Corruption and Racketeering in the Labor Movement (Ithaca, N.Y.: N.Y.S. School of lndustrial and 
Labor Relations, Cornell University, 1958) 34. 
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High Cost of Delay 

The high cost of delay is a key contributor to racketeering susceptibility for two reasons: 
(1) it creates incentives for builders to pay bribes to insure that construction proceeds expeditiously 
and without disruption; and (2) it increases the racketeers' leverage for extorting money by 
threatening disruption of the construction process. In his account of New York City construction 
racketeering in the 1890s, labor historian Harold Seidman cited the high cast of delay as the most 
important explanation of the industry's susceptibility to racketeers: 

Construction bas always involved an element of speculation. The promo ter and the investor 
do not receive any return until the building bas been completed and during the process of 
construction a considerable sum of money has been tied up. The interest on the million 
to the three or more million dollars invested in a building is considerable even for a few 
weeks, so thal to the investors, time is costly. Delay can be disastrous if it prevents the 
completion of a building in time for the fall renting season. Sometimes the builder is 
forced to pay a substantial penalty if his work is not finished by a certain date. 
Unscrupulous walking delegates [business agents] were weil acquainted with these peculiar 
factors in the building industry and did not hesitate to take advantage of them. Employers 
soon found that it was cheaper to pay off the delegates than to try to fight them. And 
since in the long run the added cost could be passed on to the owner or to the public, the 
builders seldom made any trouble.31 

Delay inflates costs of every critical component in the process, including capital, labor and 
supplies. For example, calculating on the basis of a 200 working-day year, one day's delay on a 
$100 million construction Joan at a fifteen percent interest rate would cast a builder $75,000! 

Delay also means paying contractual penalties, paying workers who sit idle as they wait for 
their skills to be used, and ultimately paying large overtime payrolls to make up for lost time. 
Delay means acceding to change orders to caver the cast of contractors' inactivity or accepting the 
disruption that occurs when contractors withdraw from the project. Delay means escalating costs 
of supplies. Storage costs mount up for materials that cannat be immediately utilized. Suppliers 
and subcontractors, whose scheduled involvement has been determined months earlier, will 
withdraw or pass along the costs they incur by having to readjust their plans. 

The costs of delay are particularly high in New York City because of the number and 
magnitude of up-front costs -- those requiring builders to expend or barrow large amounts of 
money before commencing construction. Assembling land in New York City, particularly in 
Manhattan, is an enormously expensive process. Moreover, parcels are typically encumbered by 
occupied buildings. New York City's ordinances are highly favorable to tenants facing eviction for 
development purposes.32 Thus, tenants (and their lawyers) are able to obtain generous settlements 

31 Harold Seidman, Labor Czars: A History of Labor Racketeering (New York: Liveright, 1938) 8. 

32 Under New York's rent control and rent stabilization laws, tenants cannat be evicted without cause. See Michael 
Hinds, "Holdouts BatUe Developers in Site Wars," New York Times, 29 September 1985, late ed.: Sec. 8, 1. 
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from developers, further increasing up-front costs.33 Demolition in congested Manhattan is 
complicated by permit requirements and the need to attend to the safety of pedestrians, motorists, 
and occupants of adjacent buildings. 

Fragility of the Construction Process 

The power of so many people in the construction process to impose delay costs on a 
construction project is what we mean by "fragility." Construction differs from a typical industrial 
assembly line process. The "product" is not standard, and it cannat be broken dawn into small 
mechanical steps. Moreover, and more importantly, construction requires the coordination and 
integration of dozens of subcontractors, specialized craftspeople and groups of laborers. Site 
clearance, demolition and excavation must be undertaken, concrete poured, superstructures raised, 
plumbing installed, and carpentry and electrical work carried out -- ali in a predetermined and 
often unalterable sequence.34 For example, drywall installation cannat begin until the electrical 
wiring is finished and ready to be covered. Because subcontractors, specialized workers and 
suppliers have to be coordinated within a production schedule, any one of these parties, and the 
unions on which they depend, have the power to delay or even shut dawn an entire project. This 
is one important form of fragility. 

During the construction process, builders face more complex logistical and transportation 
problems on high-rise projects in Manhattan than in other large cities. These problems further 
contribute to the fragility of the process. Manhattan's narrow and congested streets, and the 
absence of vacant lots, make the cast of debris removal and hauling extremely high. Crowded 
roads and limited parking require that sorne materials be delivered at night, and that workers 
prepare sites at costly night-shift rates. Heavy supplies and materials cao only be transported over 
certain roadways. Because of traffic congestion, there is always uncertainty about when a particular 
shipment will arrive. 

The fact that Manhattan is an island exacerbates the fragility of the process. Goods must 
be brought into Manhattan over a bridge or through a tunnel. When the bridges and tunnels are 
jammed by commuters, transporting materials and supplies becomes practically impossible. Because 
certain large transport vehicles could disrupt traffic at these pressure points, they are permitted to 
cross the rivers only at particular times. The use of ready-mix concrete presents a special problem. 
Unless delivered and poured within approximately ninety minutes of being loaded at a batching 
plant, wet batches of concrete cao harden in the truck's mixing drum, causing loss of the concrete 
and extensive damage to the truck. Given the congestion on, and difficulty of transporting to, the 

33 In one midtown development, the last remaining tenant in the building turned dawn $650,000 to leave her $165 
a month rent controlled apartment. The developers had previously paid a total of $2.4 million to other holdouts to leave 
tbeir rent controlled apartments so that the development project could be started. Esther Fein, "A Rent Control Holdout 
Sbowing Her Gumption," New York Times, 13 February 1986, late ed.: Bl. 

34 Before commencing the actual construction of a project, builders prepare projections called "milestone events 
SChedules" that set forth the projected time frame in which each trade will commence and complete operations. On very 
large projects, a milestone events schedule projects three and four years into the future. 
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island of Manhattan, it is necessary to locate batching plants at strategie points on the island or 
within a radius of only a few miles. 

Compared to New York City, other metropolitan areas usually have more space adjacent 
to a building site for trucks to park and materials to be stored.35 In Manhattan, every square foot 
of space is at a premium. Supplies from distant markets cannot be delivered at the same time, but 
only as needed. This further escalates costs. 

Given ali of these logistical complexities, when a union problem arises or a critical supply 
arrives late at the site, even a brief delay cao be compounded. For example, if a truck does not 
arrive before the morning rush hour, its supplies may not be available until afternoon. Thus, the 
entire day is lost. Because of such geophysical factors, fragility increases the power of those with 
control over essential supplies and services. 

The myriad laws and regulations governing the building process in New York City also 
contribute to fragility.36 New York City's byzantine building code makes the required permit 
processes lengthy and frustrating.37 Permits for building plans, demolition, construction, hoisting, 
and so on, require inspections and approvals from a large number of agencies, including the City 
Planning Commission, the Department of Environmental Protection, the Buildings Department, the 
Fire Department, the Department of Transportation, the Landmarks Commission and the Bureau 
of Highways. 38 

35 See "An Avenging Convoy Stalles Contractors," New York Times, 27 October 1989, tate ed.: BI. 

36 These laws and regulations are found in a maze of statutes and regulations, including the Administrative Code, 
the City Charter, the Zoning Resolution, the Uniform Land Use Review Procedure (ULURP), the City Environmental 
Quality Review (CEQR), the Landmarks Preservation Law, and the Department of Transportation Rules. 

37 Manhattan's construction costs of $200 per square foot are higher than in any city in the nation except 
San Francisco. Sorne costs are pushed up by regulations. New York has a stringent building code 
which, white having mostly suitable provisions, has sorne archaic restrictions that drive up costs. One 
effect of the outmoded building code is the effective exclusion of most manufactured housing. Similarly, 
the enormously detailed zoning code is often far behind the natural development of the city. 

Commission on the Year 2000, 148. 

38 In November 1984, Mayor Koch appointed a panel, chaired by Richard Shinn, to review City policies and 
procedures covering approval of building plans and issuance of construction permits. The Shinn panel concluded that: 
a) there was little communication among the agencies involved; b) the agencies lacked regularly scheduled training sessions, 
written guidelines and objective standards to measure employee performance; c) agency staffing levels were critically law; 
d) there were marked differences in filing procedures and requirements among borough offices; e) little had been done 
in the last fifty years to improve the methods used to catalog and preserve files; and f) the 1961 Zoning Resolution was 
outdated, inconsistent and procedurally awkward. City Environmental Quality Review was citcd as the most significant 
source of delay. The panel made recommendations to address each of these problems. Il also recommended thal sorne 
oversight organization, perhaps the Mayor's Office, coordinate the regulatory functions of ali the agencies involved in the 
plans approval and permit process. City of New York, Report of the Mayor's Blue Ribbon Panel on Building Plan 
Examination and Review (August 1986). 
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Because the construction process is fragile, it h; highly susceptible to racketeering. A 
racketeer with influence or control over suppliers, union officiais or inspectors can exacerbate or 
reduce this fragility; he thus bas many opportunities to extract money from the construction 
process. In this context, high susceptibility exists because the structure of the industry presents 
extensive opportunities for extortion. 

Conversely, builders and contractors may reach out to racketeers who, through influence, 
expertise, position, threat of violence and control of unions, can assure that construction costs due 
to industry fragility are minimized. In this second context, high susceptibility exists because there 
are substantial incentives for contractors and builders to enlist the illicit aid of someone capable 
of insuring stability and predictability in the construction process. 

RACKETEERING POTENTIAL IN THE INDUSTRY 

Susceptibility explains the vulnerability of the construction industry to corruption and 
racketeering, but does not completely explain why racketeers enter the industry. They would not 
do so unless they found it profitable. This is what we mean by the construction industry's high 
"racketeering potential." 

There are five major reasons why New York City's construction industry bas an extremely 
high potential for racketeering: 1) enormous amounts of mo ney are involved; 2) large quantities 
of cash for illegal payments can be easily acquired and concealed; 3) valuable nonmonetary rewards 
exist; 4) illegal payments can be passed on to consumers; and 5) there are unique features of 
public construction that provide special opportunities for profitable racketeering. 

OPPORTUNI1Y FOR ILLICIT PROFITS 

The New York City construction industry annually undertakes projects worth billions of 
dollars. At any given time, there may be severa! billion dollar projects and dozens of $100 million 
projects in progress. Thus, buge sums of money are at stake. A skim of just one percent 
represents tens of millions of dollars annually. For this reason alone, the construction industry is 
highly attractive to racketeers. Union employee benefit funds worth hundreds of millions of dollars 
are. another attractive target contributing to high racketeering potential. 

EASE OF GENERATING AND CONCEALING CASH PAYMENTS 

The construction process involves a large number of monetary transactions. These provide 
numerous opportunities for contractors to generate money for illegal payments and for racketeers 
to introduce schemes to conceal those payoffs. On a large project, general contractors must make 
payments to subcontractors, materials and building supply vendors, employee payrolls and union 
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benetit funds. Subcontractors make similar payments. Ail these monetary transactions provide 
opportunities for such illicit schemes as no-show and fictitious employees, false invoicing for 
supplies and materials that were never delivered, and overcharging for those that were. 

For a number of reasons, it is exceedingly difficult to provide careful monitoring or to 
demand strict accountability in order to prevent illegal payoffs. The sheer number of parties and 
the many independent contractual relationships account for part of the problem. Unlike other 
industries, there is no overall "top management" with responsibility for the many companies, 
workers and suppliers on a construction site. Developers contract with construction managers, who 
contract with general contractors, who contract with subcontractors, who may engage in further 
subcontracting. Each company also contracts with many vendors of supplies and materials. No one 
party has contractual relationships with, or responsibility for, ali companies on a construction site. 
General contractors and construction managers responsible for general supervision of large 
construction projects sometimes acknowledge their awareness of racketeering, but daim to be 
ignorant of specifie illegal activities. 

Another serious problem results from the difficulty in monitoring much activity during the 
construction process, and the impossibility of uncovering it after the project is completed. 
Subcontractors may have workers spread over many acres of a large construction site or on 
different floors of several buildings. It is virtually impossible to determine the exact number of 
workers or the precise number of overtime hours worked on any given day. After a project is 
completed, who cao say how much dirt was removed, how many tons of concrete poured, how 
much scaffolding used, or how many miles of wire or conduit installed? The inability to make such 
determinations precisely invites false invoicing and overcharging. 

NONMONETARY REWARDS 

Another measure of the construction industry's racketeering potential is the opportunity it 
offers racketeers to extract valuable nonmonetary rewards. Many racketeers lack legitimate sources 
of income. No-show "jobs" provide a legitimate cover for incarne tax purposes. Control of 
legitimate companies also provides racketeers with a valuable means of laundering money obtained 
in illicit activities. In addition, legitimate jobs allow racketeers to conceal their underworld 
positions and offer convenient explanations for questionable associations. 

Racketeers cao also convert their positions in the construction industry into status, prestige 
and political power. Sorne industry racketeers have enjoyed "Man of the Year" accolades from 
charities and civic groups. Labor racketeers cao obtain political power through their control of 
political action committees, their ability to provide campaign workers and phone banks, and their 
perceived ability to deliver votes. This provides a link to and potential influence with politicians 
at every level.39 

39 Legislators and executive officiais from mayors to presidents have treated notorious Cosa Nostra figures with 
deference and respect because of their union positions. One such figure was Anthony Scotto who, before his 1979 
conviction on racketeering charges, enjoyed prominence in New York City government. Scotto was listed in the Official 

(continued ... ) 
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The construction industry, with its vast array of jobs, provides racketeers with enormous 
patronage. They can reward friends, crime syndicate members and associates with jobs, often 
demanding kickbacks in one form or another. Patronage creates a debt owed by the recipient to 
the racketeer. 

Another nonmonetary reward which the construction industry provides to racketeers is a 
market for illicit goods and setvices. A large construction site creates a voracious market for 
gambling, loansharking, narcotics trafficking and stolen property. Finally, racketeers can exploit 
their leverage over contractors to campel them to purcha::;e ancillary goods and services, such as 
security, debris hauling, food wagon franchises and window washing, from companies controlled by 
or which kick back to those racketeers. 

SPECIAL FEA TURES OF PUBLIC CONSTRUCTION 

Public construction is an casier and more lucrative target for racketeers than private 
construction. Bccause of its special vulnerabilities to corruption and racketeering, this subject is 
treated in detail in Chapter 5. It is necessary to note here, however, that at almost every stage 
of the construction process it is casier to extracl money from public builders. Many public projects 
fail to provide adequately for experienced site project managers, engineers and supervisors who, 
in any event, are expensive and hard to recruit.40 This means that there are inadequate checks on 
whether contractors have performed the amount and quality of work they claim to have done. 
When confronted with requests for contract change orders, government agencies frequently lack 
the capacity to make an informed determination.41 

39( ... continued) 
Directory of the City of New York as a membcr of Mayor Lindsay's Cou neil on Port Development and Promotion and as 
head of the Marine Port Council. Scotto was also listed in state directories as a member of Governor Hugh Carey's 
executive search committee and Economie Development Board. His political contacts were such that Carey and former 
mayors Robert Wagner and John Lindsay testified as character witnesses at his 1979 racketeering trial. Upon his release 
from prison, severa! political figures attended his welcome home dinner. "The Mob on Trial: Organized Crime, Organized 
Labor and Organized Politics -- No Strange Bedfellows Here," Newsday, 10 Septembcr 1986, New York ed.: 7. 

President Richard Nixon entertained severa! labor officiais associated with Casa Nostra. In May 1970, Nixon 
entertained such corrupt officiais as Sidney Glasser (a convicted extortionist who served as business manager of the 
Glazier's Union), Biagio Lanza (a convicted bookmaker who served as business agent of the Plasterer's Union), Charley 
Johnson (a construction racketeer who served as president of the Carpcnters New York City District Council), and 1l10mas 
(Teddy) Gleason (a subject of the Waterfront Commission investigations). "Nixon and the Burns," editorial, Scanlan's, 
Septembcr 1970: 1. 

40 Under the provision of the Wicks Law, the government is prohibited from delegating responsibility and financial 
accountability for supervision and coordination to a single contractor. 

41 Seven years aga, the New York City Corporation Counsel's Office took a tough stand on change orders in an 
effort to reduce the millions of dollars paid annually to contractors who claimed that City changes and delays had increased 
costs. Sec "Schwartz Says Builders' Suits Are Casting the City Millions," New York Times, 2 February 1983, late ed.: B3. 
According to the Mayor's Management Report (September 18, 1985), "As a direct result of the City's past success in 
litigating cases vigorously rather than settling, the number of actions brought against the City by construction contractors 
has decreased markedly, from 233 in Fiscal 1984 to 182 in Fiscal 1985" (531-32). 
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Furthermore, public works contractors who submit fraudulent bills for supplies and labor 
often run only a minimal risk of being caught. Government entities generally Jack the resources 
to audit billings adequately. Even if they did, without effective site supervision, they are not in a 
position to dispute bills involving "unknowables" such as the amount of concrete and other 
materials used, the number of workers actually employed, or the amount of overtime actually 
worked. 

THE CRIMINAL SYNDICATE'S ROLE AS A RATIONALIZING 
BODY IN NEW YORK CI1Y'S CONSTRUCTION INDUSTRY 

Whether by violence or by effective mutual understanding, the stabilization of the market 
is highly desired in established business. . . . The gangster undertakes to effect by 
illegitimate means what is a normal tendency in legitimate business.42 

The large concentration of racketeers in New York City capable of exploiting the 
construction industry's racketeering susceptibility and potential, along with the instabilities and 
uncertainties created by the industry's fragility and fragmentation, create a need for a "rationalizing 
body." This body must be able to regulate the predatory activities of the racketeers and must have 
the influence necessary to bring coordination and predictability to the construction process. 
Organized crime syndicates can, and do, play both these roles.43 

By controlling the activities of disparate groups of racketeers preying on the industry, 
syndicates can assure contractors that they will only have to pay off once for a specified result, that 
the amount to be paid will be "reasonable," and that "services" paid for will be delivered. 

~ In 1981, Matthews Industrial Piping Co. won a $10 million contract to replace the 
piping in a deep-water oil storage and pipeline facility at Port Mobil in Staten 
Island. When $10,000 in bribes to George Daly, Steam Fitters Local 638 business
agent-at-large, were insufficient to prevent union picketing, Matthews called on more 
influential figures. He paid $100,000 to Jules Miron, a lumber contractor with 
organized crime connections. Miron gave part of the money to Daly to pay off 
other union officiais and part of it to Gambino Crime Family boss Paul Castellano. 

42 John Landesco, Organized Crime in Chicago (Chicago: University of Chicago Press, 1929) 151. 

43 By "organized crime syndicale" we mean a criminal business organization which allocates black markets, provides 
a ruling or governing body to the underworld and resolves disputes among its members or affiliates, who may pursue a 
variety of criminal enterprises and ventures. For discussion and definitions of "organized crime syndicates," see Thomas 
Schelling, "Appendix D -- Economie Analysis and Organized Crime," Task Force Repon on Organized Crime, President's 
Commission on Crime and the Administration of Justice (Washington, D.C.: GPO, 1%7) 115; Paul H. Rubin, "The 
Economie Theory of the Criminal Firm," The Economies of Crime and Punishment, American Enterprise Institute for 
Public Policy Research (Washington, D.C.: American Enterprise Institute for Public Policy Research, 1973) 155; G. Robert 
Blakey, Ronald Goldstock, Charles Rogovin, Rackets Bureaus: Investigation and Prosecution of Organized Crime, Appendix 
A, National Institute of Law Enforcement and Criminal Justice (Washington, D.C.: GPO, 1978). 
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Gambino in turn gave a portion of it to Lo•.tis Giardina, a member of the Genovese 
Crime Family, who served as a business agent in Mason Tenders Local 23. In the 
end, Matthews was forced to sign a collective bargaining agreement anyway, and 
when he threatened to go to the authorities, $50,000 of the bribe money was 
returned to him. According to FBI wiretaps, Castellano blamed the entire problem 
on Daly's not clearing the original bribe through him.44 

This rationalizing function is not provided for altruistic reasons; it serves Cosa Nostra's 
interest to have stable relationships within a profitable industry. Where, for example, a 
racketeer-dominated union threatens financial harm to a company controlled by, or paying off to, 
a criminal syndicate, the syndicate will restrain the union by whatever means are necessary. 

Cosa Nostra's services as a "rationalizing body" go beyond making the demands of 
racketeers predictable. To the extent that the industry's structure creates fragmentation and 
fragility, an organized crime syndicate cao use its network of relationships throughout the 
construction industry to reduce uncertainties and promote needed stability. For example, when 
more than one union has a jurisdictional claim over a particular construction task, an organized 
crime syndicate cao, in return for a payoff, work out a reasonable arrangement between the 
contractor and the affected unions. In this role, the syndicate serves the same functions, albeit by 
criminal means, as a highly effective, legitimate labor consultant. Cosa Nostra's capacity for 
violence and its influence in both the legitimate world and the underworld makes its construction 
specialists more "effective" at conciliation, dispute resolution and expediting than most lawyers, 
mediators, labor relations or construction consultants. Similarly, where a crime syndicate cao 
regulate the groups of racketeers who control components critical to the production, delivery and 
installation of a necessary supply (such as concrete), the syndicate has the power to bring 
predictability and stability to a process that could otherwise be easily and frequently disrupted. 

Thus, the characteristics of the construction industry not only explain the presence of 
racketeers, but also generate a demand for a rationalizing body. The functions of that rationalizing 
body define its attributes. lt must have influence or control in ali segments of the industry. Its 
power may stem from an institutional or political position it actually holds, from one it is perceived 
to hold, or from its ability to prevent and cause economie loss, intimidation or injury. 

44 The scheme is described in detail in United States v. Da/y, 842 F.2d 1380 (2d Cir. 1988) and United States v. Gallo, 
671 F.Supp 124 (E.D.N.Y. 1987). In the latter opinion, the court observed 'The pipe-welding contractor conspired with 
Daly, Miron, Giardina and Castellano in a classic payoff-sweetheart deal" (137). 
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CHAPTER 3 

HOW RACKETEERS HAVE EXPLOITED AND 
RATIONALIZED THE CONSTRUCTION INDUSTRY 

INTRODUCTION 

History provides at !east two examples of syndicated criminal groups playing a "rationalizing 
rote" in the construction industry. In the early twentieth century, Robert Brindell and his cronies, 
known as the "Annex of Tammany Hall," preyed on the industry through a variety of racketeering 
schemes. Today, New York City's five Cosa Nostra Families play a similar, albeit more complex, 
rote. 

RACKETEERING BY ROBERT BRINDELL 

During the second decade of this century, the construction industry in New York City was 
largely controlled by Robert Brindell. Using the influence of the powerful United Brotherhood 
of Carpenters and Joiners of America, with which his own Independent Dock Union had recently 
affiliated, Brindell established connections with a network of trade union officiais. In 1919, he 
organized a Building Trades Council, chartered by the American Federation of Labor. Brindell 
placed the business agents on his payroll, thus giving them an independent power base. In return, 
he was able to cali upon their assistance in carrying out his racketeering activities. 

Brindell used his control over tabor to extort money from construction contractors, 
principally through the sale of "strike insurance." If a contractor failed to pay off to Brindell's 
satisfaction, sorne pretext would be fabricated on which to cali a strike. In addition, Brindell 
leveraged his power over tabor into control over the awarding of construction contracts; a 
contractor who obtained a contract without Brindell's approval would find himself without a 
workforce. 

The implications of Brindell's power were not tost on the Building Trades Employers 
Associations. To solidify control over its members, drive out any remaining independent 
contractors, and enforce the rules of its cartels, it allied with Brindell's Council. Brindell's tabor 
force was only available to Association members; they, in turn, used only Council tabor. 

59 



As a result, Brindell became the power broker through whom ali contracts were let, ali 
materials furnished, and ali la bor assigned in New York City's construction industry.1 He further 
exploited his power by organizing manufacturers and dealers of construction materials and supplies 
into specialized trade associations. Builders were not permitted to purchase supplies directly from 
manufacturers. They could buy only from supplier trade associations which fixed minimum priees 
three or four times above free-market levels. Sorne associations, such as the Marble Industry 
Employers Association, had bylaws that prohibited members from bidding on work outside their 
assigned geographie zones. The associations were also able to prevent technological advances from 
being introduced into the construction industry.2 

The City paid heavily for Brindell's stranglehold on construction. Because of the pervasive 
pricefJXing, graft and violence that characterized his reign, the cast of construction tripled and, in 
sorne instances, quadrupled; honest contractors were driven out; and competition was stifled. 
Rentai costs rose sharply to compensate for the increased cast of building apartments and other 
housing. Eventually the cast of construction became so high that building came almost to a 
standstill. This, along with complaints about the intolerable conditions in the industry, caused the 
New York State Legislature, in April 1919, to appoint a Joint Legislative Committee on Housing 
to investigate housing conditions and the causes for lack of construction in New York City. This 
committee, chaired by Charles C. Lockwood, conducted a two-year investigation (1920-1922) and 
documented corrupt practices that are remarkably similar to those prevalent today. 

The practices of the Brindell era sound painfully familiar. Brindell used his control over 
the supply of labor to extract huge sums from the industry through systemic extortion and 
solicitation of bribes. By controlling the exploitation of the construction industry's racketeering 
susceptibility and potential, Brindell "rationalized" the practices of the many racketeers active in the 
industry. While many participants in the industry resented his exploitations, sorne contractors and 
suppliers praised Brindell for the arder and predictability he brought to the industry. An official 
of the employer's association reminded a complaining contractor, "Brindell is doing a wonderful 
work in the business ... we must stand behind him."3 Indeed, Brindell performed such a vital 
function, at least to those who prized stability, that bath labor and management rallied to his 
defense when he was under attack by the Lockwood investigation. One officer of the Building 
Trades Employers' Association termed the legislative inquiry a "Russian-Polish-Turkish inquisition 
which should never have been permitted in the United States." The president of the New York 
Federation of Labor branded the charges against Brindell a "darned shame" and announced that 
he would "stick with him through thick and thin." An assemblyman criticized the en tire 
investigation "as part of a deep seated propaganda to discredit organized tabor." The Building 

1 Brindell was able to maintain his influence within the industry in part because of political backing from Tammany 
Hall -- this explains why his Buildings Trades Council was known as "the Annex of Tammany Hall." The power of 
Tammany resulted in quashed prosecutions and flXed cases, and ensured that Brindell was perceived in the industry as an 
"untouchable." 

2 State of New York, Intennediate Report of the Joint Legislative Committee on Housing (Albany, N.Y.: J. B. Lyon 
Company, 1922). 

3 Harold Seidman, Labor CZIJI'S: A History of Labor Racketeering (New York: Liveright, 1938) 74. 
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Trades Council assessed every rnember ten dollars for B!"indell's defense.4 Despite this support, 
be was convicted and sent to prison.5 This was in 1921, a time when a new breed of racketeers 
fust arrived on the scene. 

RACKETEERING BY COSA NOSTRA 

The exploitive and rationalizing roles of Brindell and his organization are now filled by the 
beirs of the 1920s mobsters, New York's fivc Casa Nostra Families -- Gambino, Genovese, 
Lucchese, Colombo and Bonanno.6 While not every act of corruption or racketeering in the 
construction industry is performed by or at the direction of a member of Casa Nostra, Casa 
Nostra's influence nonetheless pervades the industry. 

The complexity and scale of the industry no longer allows any one persan -- or any one 
organization -- to achieve Brindell's monolithic power. Nonetheless, because of its nature and 
structure, Cosa Nostra cao and does act as a "rationalizing body." lt provides many of the same 
kinds of services Brindell performed, and is even more capable than Brindell of exploiting its 
position within the industry. 

Casa Nostra's organizational structure and expertise is ideally suited to this rationalizing and 
exploitive role. As a syndicale, it engages in crime as a business. Its successes are in large part 
attributable to its tight structure, code of secrecy and ruthlessness. Membership in Casa Nostra 
must be earned by years of demonstrated loyalty and service to the family, and by success in 
running criminal enterprises or by providing useful services, such as violence and intimidation, theft 
and fraud. 

Casa Nostra's strength and its ability to control networks of criminal enterprises and 
ventures is based upon its members' recognition that their criminal activities, whether in legitimate 
or illegitimale businesses, are conducted for their family's benefit. Violations of rules by members 
or challenges by outsiders are regarded as serious offenses, often punishable by death. 

4 Id., 82-83. 

5 This pattern of support for indicted and convicted racketeers continued in the 1940s, when Joc Fay, vice-president 
of the International Opera ting Engineers Union, was incarcerated for his part in a conspiracy to extort more than $700,000 
from contractors. He was visited in prison by politicians and labor leaders, including Arthur H. Wicks, Lieutenant 
Governor, State Senatc Majority Leader and author of the "Wicks Law." Harold Danforth and James Horan, The DA. 's 
Man (New York: Crown, 1957) 271. 

6 The literature on the origins of Casa Nostra in the United States is voluminous. Sorne of the most important 
works are: John Landesco, Organized Crime in Chicago (1929; Chicago: University of Chicago, 1968); Donald Cressey, 
Theft Of A Nation (New York: Harper, 1969); Humbert Nelli, The Business of Crime (New York: Oxford University 
Press, 1976); Virgil Peterson, The Mob: 200 Years of Organized Crime in New York (Ottawa, Ill.: Green Hill Publishers, 
1983); Stephen R. Fox, Blood and Power: Organized Crime and Twentieth Century America (New York: William Morrow, 
1989). 
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Although each family's influence and power in the construction industry is dispersed through 
its members and associates, sorne members are construction industry specialists to whom other 
family members or associates look or are directed when construction-related opportunities or 
problems arise. Intra- and interfamily structure and outside relationships provide the networks, 
power and connections that enable Cosa Nostra to be effective. Its hierarchical structure facilitates 
the resolution of conflicts that arise from overlapping ventures and makes possible joint ventures 
among families or crews within a family. 

Each of New York City's five crime families is headed by a "boss," who oversees his family's 
criminal operations, maintains order and represents the family on the interfamily commission. 
Beneath the boss is an "underboss," who relays messages and information up and dawn the chain 
of command and acts in the boss's stead when the boss is absent. The consigliere (counselor) 
provides advice and counsel and serves as ombudsman and arbiter of intrafamily disputes. In sorne 
families, the consigliere play an operational as weil as advisory role. Below the underboss are the 
caporegime ( also known as the "capos" or "captains"). 

Caporegime constitute the middle-management layer and insulate the boss and underboss 
from contact with most lower-echelon family members. The lowcst ranking family members are 
called "soldiers." They are assigned to the "crew" of a caporegime, although sorne high-carning 
"specialists" work directly for the boss or underboss. Soldiers are entrepreneurs, directing criminal 
enterprises and ventures, such as gambling, loansharking and truck hijacking. Below the soldiers 
are a large number of family "associates," who are not "made members" of any family, but who 
operate under the control of a soldier (or in the case of a "proposed member," under the control 
of a capo). Capos re present their soldiers in resolving disputes over criminal activities within their 
crime families and in disputes with members of other crime families. 

New York City has by far the largest number of Cosa Nostra members and associa tes of 
any city in the country. ln 1983, the New York City Police Department estimated 870 "made 
members" of the five families (Gambino 250, Gcnovcse 200, Colombo 115, Bonanno 195 and 
Lucchese 110).7 Estimates of criminal associates run into the thousands. Thus, New York City 
is the home base of a large corps of sophisticated and ruthless racketeers who not only engage in 
traditional organized criminal activity (including loansharking, gambling, narcotics and redistribution 
of stolen goods), but who also play a major role in numerous legitimate industries, including private 
sanitation, garment, cargo freight and construction. 

Because of its extensive criminal activities in so many different industries, and becausc of 
the large number of businesses in which it has intercsts, Cosa Nostra has developed extensive 
networks in both the underworld and the legitimate world. Disputes often arise among families 
over control of certain ventures or the appropriate division of turf and proceeds. The Cosa Nostra 
Commission has, at )east in the past, provided a mechanism for dispute resolution -- a mechanism 
that also strengthened Cosa Nostra against internai and external threats. Formed more than fifty 
years ago, the Commission has been comprised of the bosses of ali five of New York City's Cosa 

7 New York City Police Dcpartment, Repon on Organized Crime in New York City to the United States Senate, 
Committee on the Judiciary (New York: NYPD, July 1983). 
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N stra families. The 1985 RICO indictment of the Comr.1ission's members described the duties 
~ roles of the Commission in the following terms: 

(1) regula ting and facilita ting relationships among the five families; 

(2) promoting and canying out joint ventures between the families, including the 
domination and control of labor unions and construction companies; 

(3) resolving actual and potential disputes among the families, and regulating the operation 
and control of their respective criminal enterprises; 

( 4) extending formai recognition to newly elected bosses of the families, and resolving 
leadership disputes within the families; 

(5) authorizing assassination of Casa Nostra members; and 

(6) approving the initiation or "making" of new members or soldiers into the families.8 

Casa Nostra's effectiveness is grounded in its power to provide illegal services to its own 
members and, for a priee, to other racketeers and legitimate businessmen. Among the more 
valuable services are mediation of disputes with other criminals; criminal enterprises and ventures; 
allocating turf to Casa Nostra and other criminal groups; fending off incursions by others into 
those territories; providing financing, muscle, or a corrupt contact necessary to the success of a 
criminal venture; and providing other means, skills or manpower required to take advantage of 
constantly arising criminal opportunities. 

Within the construction industry, Casa Nostra bas successfully exploited a variety of 
racketeering opportunities.9 Because of its influence and control over construction unions, it 
organizes cartels around the threat of tabor unrest, disruption of materials delivery and/or the 
promise of labor peace. lt finances and regulates gambling and loansharking at construction sites. 
lt uses its ali too credible threat of violence to eliminate or control what other organized crime 

8 United States v. Salemo, 85 CR 139 (S.D.N.Y. 1985), known as the "Commission Case." 

9 Cosa Nostra's infiltration of the construction industry is not limited to New York. The New Jersey Commission 
of Investigation reported that the Bruno Organized Crime Family of Philadelphia, headed by Nicodemo "Little Nicky" 
Scarfo, controlled construction of many of the casinos, as weil as numerous public works in Atlantic City, New Jersey, 
during the 1980s. This was done through control of key labor unions-- specifically, Cement and Concrete Workers Local 
33 and Ironworkers Local 350 -- and through ownership of companies that supplied concrete and steel. See State of New 
Jersey, Commission of Investigation, 18th Annual Report and Report and Recommendations on Organized Crime-Affiliated 
Subcontractors at Casino and Public Constrnction Sites (Trenton, NJ., 1987) and State of New Jersey, Commission of 
Investigation, Organized Crime Rosier-Profiles of Bruno/Scarfo Group Members, Associates, Affiliated Businesses and 
lnfluenced Labor Unions (Trenton, NJ., May 1988). 
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groups and individual racketeers can do, how much they can do, and where they can do it.10 lt 
uses money earned from other illegal activities to finance new ventures in the construction industry 
and uses its foothold in unions and companies to earn illicit profits or to conceal profits earned 
in other criminal ventures. 

With respect to its "rationalizing role," Casa Nostra serves two essential and related 
functions. First, where there is fragmentation, its presence and power provide simplification and 
coordination; it can solve tabor problems and assure that supplies are delivered and competition 
reduced. Second, it can assure that extortion will not exceed predictable and "reasonable" levels 
and can be the guarantor of the quid pro quo for illegal payments. 

COSA NOSTRA'S INFLUENCE IN CONSTRUCTION UNIONS 

Casa Nostra's primary power base in the construction industry is found in many of the 
construction trade unions.u Paul Castellano, boss of the Gambino Crime Family until his murder 
in 1985, put it bluntly: "Our job is to run the unions."12 The 1986 Report of the President's 
Commission on Organized Crime found thal more than a dozen New York City construction union 
Iocals "have a documented relationshT with one or more of the New York City families, often 
through the holding of union office."1 Our investigations have revealed an even more extensive 
Casa Nostra involvement. Casa Nostra's infiltration of or control over the district councils is 
particularly significant, because il provides the means for manipulating and sometimes dominating 

1° Cosa Nostra is not the only organized crime group to have preyed on the construction industry. Among the others 
are the Weslies, an Irish-American gang, which operated independenlly in the construction industry but which has a 
working relationship with Cosa Nostra. See People v. Kelly, lnd. No. 5471/86 (N.Y. County 1986) and People v. Gatti, lnd. 
No. 358/89 (N.Y. County 1989). 

11 For a comprehensive overview of labor racketeering see, G. Robert Blakey, Ronald Goldstock, and Gerard 
Bradley, Labor Racketeering: Background Materials (lthaca, N.Y.: Corncll Institute on Organized Crime, 1979); John 
Hutchinson, The Imperfect Union: A History of Comlption in American Trade Unions (New York: Dutton, 1970); John 
Hutchinson, "The Anatomy of Corruption in Trade Unions," /ndustrial Relations 8 (1969): 135; Philip Taft, Comlption and 
Racketeering in the Labor Movement, 2d ed. (lthaca, N.Y.: N.Y.S. School of lndustrial and Labor Relations, Cornell 
University, 1970); Daniel Bell, The End of ldeology (Giencoe, Ill.: Free Press, 1960). 

For Congressional investigations of labor racketeering, see United States, Senate, Select Committee on Improper 
Activities in the Labor or Management Field, First Interim Report, 85th Cong., 2d Sess. (Washington, D.C.: GPO, 1958); 
United States, Senate, Select Committee on Improper Activities in the Labor or Management Field, Second Interim Report, 
S. Report No. 621, 86th Cong., lst sess. (Washington, D.C.: GPO, 1959); United States, Senate, Committee on 
Governmental Affairs, Labor Management Racketeering: Hearings Before the Pennanent Subcommittee on Investigations of 
the Committee on Governmental Affairs, 95th Cong., 2d Sess. (Washington, D.C.: GPO, 1978). 

12 Conversations of Paul Castellano intercepted on May 5, 1983, by the Federal Bureau of Investigation pursuant 
to court-authorized electronic surveillance. 

13 President's Commission on Organized Crime, The Edge: Organized Crime, Business, and Labor Unions (Report 
to the President and the Attorney General) (Washington, D.C.: GPO, March 1986) 225-26. 
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the Jocals under that district council's jurisdiction. Cosa Nostra family members or their close 
associates also often hold key offices in these union locals and district councils. Likewise, they 
exercise control over employee benefit funds. 

Criminal investigations, including those conducted by OCfF, have revealed examples of 
Casa Nostra's control over or influence in New York City construction unions: 

• Local 282 of the International Brotherhood of Teamsters is one of the most 
powerful construction unions in New York City and Long Island. Its officiais have 
been closely associated with or controlled by members of Cosa Nostra for decades. 
As early as 1954, New York County District Attorney Frank Hogan reported that 
gangsters were threatening concrete suppliers with labor problems. John O'Rourke, 
president of Local 282 from 1931 to 1965, was closely associated with Lucchese 
Family members John "Johnny Dio" Dioguardi and Antonio "Tony Ducks" Coralie. 
From 1976 to 1984, Local 282's president was John Cody, a close associate of the 
Gambino Crime Family. An investigation revealed that Cody paid $200,000 per year 
to Carlo Gambino, the Family's boss. In 1982, Cody was convicted of operating 
Local 282 as a racketeering enterprise through extortion, kickbacks and bribery.14 

.,. Cosa Nostra bas long dominated Cement and Concrete Workers Locai 6A of the 
Laborers Union. Until recently, Cosa Nostra controlled this local, as weil as the 
District Council of which it is a member, through Ralph Scopo, a soldier in the 
Colombo Crime Family. Scopo resigned as president of the District Council in 1985 
after being indicted on federal racketeering charges of which he was la ter convicted. 
Scopo's sons, Joseph and Ralph, continued to be affiliated with both the District 
Council and Local 6A, with Joseph serving as president of Local 6A, until their 
resignations in 1987.15 

14 United States v. Cody, 722 F.2d 1052 (2d Cir. 1983), cert. denied, 461 U.S. 1226 (1984). The Teamsters 
connection to Casa Nostra has been the subject of much investigation and documentation. See Dan Moldea, T7ze Hoffa 
Wars: Teamsters, Rebcls, Politicians and the Mob (New York: Paddington, 1978); Lester Velie, Desperate Bargain: Why 
Jimmy Hoffa Had to Die (New York: Simon and Schuster, 1978); Steven Brill, T7ze Teamsters (New York: Simon and 
Schuster, 1978); James Cook, "The Invisible Enterprise --Part 4: The Most Abused, Misuscd Pension Fund in America," 
Forbes, 10 November 1980: 69. 

In June 1988, the U.S. Department of Justice liled a civil RICO action against the International Brotherhood 
of Teamsters; their General Executive Board, including the president, secretary-treasurer, sixteen vice-presidents, and one 
former vice-president; and the Commission of La Cosa Nostra. United States v. International Brotherhood of Teamsters, 
708 F.Supp. 1388 (S.D.N.Y. 1989). The action alleged that the union's board had deprived its 1.7 million members of 
their rights by allowing the union to be dominated by organized crime. In March 1989, the Justice Department and the 
union leadership reached a seulement which provided for the appointment of three administrators to supervise specifie 
areas of the union's operations and to oversee a free election. 

15 In March 1987, pursuant to a civil RICO suit by the United States Attorney for the Southern District of New 
York, Local 6A and the District Council of Cement and Concrete Workers agreed to replace many of their leaders and 
accept supervision by a court-appointed trustee. United States v. Local 6A, Cement and Concrete Workers, 86 Civ 4819 
(S.D.N.Y. 1986). 
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... Cement and Concrete Workers Local 20 of the Laborers Union, also a member of 
the Concrete Workers District Council, was until recently controlled by Luigi "Louis 
Beans" Foceri and Frank Bellino, both of whom were former vice-presidents of Local 
20 and members of the Lucchese Crime Family. In November 1988, business agent 
Joseph Frangipane, who controlled the union, was convicted on federal racketeering 
charges.16 Frangipane's indictment alleged that he acted together with officiais from 
other unions to force contractors to make payoffs in exchange for labor peace, and 
that he was under the control of Basil Cervone. 

... Cement and Concrete Workers Local 18A of the Laborers Union, another District 
Council member, was controlled by Vincent DiNapoli, a Genovese Family capo. 
DiNapoli exercised control through the local's secretary-treasurer, Eugene McCarthy. 
DiNapoli, who was convicted in 1980 for labor racketeering in the drywall industry, 
was recently convicted, along with fourteen other members and associates of Casa 
Nostra, on various charges of construction-related racketeering. 

The New York City and Vicinity District Council of the Carpenters Union has long 
been used by Cosa Nostra to control New York City's drywall industry. Genovese 
Family capo Vincent DiNapoli has been significantly involved in a variety of 
racketeering schemes orchestrated through the District Council. DiNapoli directly 
controlled Theodore Maritas, the former president of the District Council, who 
disappeared on the eve of trial and is believed to have been murdered. Our 
investigations and indictments have confirmed that racketeering in the industry 
continues at the District Council and local levels. 

... Laborers Local 66 has been controlled by Peter Varia, formerly a vice-president of 
the local, and a member of the Lucchese Crime Family. He is the nephew of 
Lucchese Family capo Paul Varia. In December 1988, Peter Varia, along with 
Michael LaBarbara, Jr., the business manager, and James Abbatiello, an assistant 
business manager, were charged with operating Local 66 as a criminal enterprise 
and sharing the proceeds of their illegal activities with the boss and underboss of 
the Lucchese family. 17 

16 See United States v. Cervone, 87 CR 579 (E.D.N.Y. 1987). 

17 See United States v. Vario, 88 CR 719 (E.D.N.Y. 1988). In September 1989, LaBarbara and Abbatiello pleaded 
guilty ta multiple counts of accepting payoffs totaling $18,000 from seven Long Island contractors. Abbatiello also pleaded 
guilty ta obstructing justice by instructing a witness ta lie ta the grand jury. In December 1989 they were each sentenced 
to fourteen months imprisonment, and each ordered to pay approximately $37,000, including fines and the cast of 
imprisonment. 

Varia, indicted in December 1988 as a result of a CISF investigation, resigned as vice-president of the union and 
as a welfare fund administrator. Varia was convicted in March 1990 on thirty-eight counts, including Taft-Hartley Act 
violations and participating in a RICO conspiracy that included receiving twenty-five illegal payments between 1979 and 
1986. 
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Mason Tenders Local 23 of the Laborers Union was, until his 1986 conviction for 
labor racketeering, controlled by Louis Giardina, a former president of the local and 
soldier in the Gambino Family. Local 23 controls concrete masonry on many 
building jobs in the New York metropolitan area. 

Mason Tenders Local 59 of the Laborers Union bas been controlled by the Pagano 
faction of the Genovese Family for many years. In June 1974, Patsy D. Pagano, 
secretary-treasurer, pleaded guilty to violations of the Hobbs Act and the 
Taft-Hartley Act. The union was later run by Daniel Pagano, a Genovese Family 
member and business manager for the local, until his conviction in one of the 
LILREX prosecutions. lt is currently controlled by his cousin, also named Daniel 
Pagano, a soldier in the Genovese Crime Family. In a telephone conversation 
intercepted through court-ordered electronic surveillance by OCTF, the late Joseph 
Pagano, also a Genovese Crime Family soldier, claimed that Local 59 bad "belonged 
to [his] family for fifty years. "18 

Steam Fitters Local 638 of the Plumbers Union was represented by George Daly 
in 1987. Daly was an associate of Gambino Family boss Paul Castellano and soldier 
Thomas Bilotti, both of whom were murdered in December 1985. Daly served as 
Local 638's business agent until his 1987 conviction for soliciting bribes to insure 
labor peace. 

Blasters and Drill Runners Local 29 of the Laborers Union bas long been controlled 
or influenced by a number of Lucchese Family members. Secretary-treasurer 
Amadio Petito was indicted in 1981 and subsequently convicted of criminal contempt 
and perjury for his refusai to testify in a grand jury investigation seeking to 
determine whether president Louis Sanzo bad received illegal payoffs and whether 
Lucchese Family soldier Samuel Cavalieri, who was not a union member, actually 
controlled Local 29 and shared payments with Sanzo.19 The government produced 
evidence that Sanzo considered Cavalieri to be his "boss" and that Cavalieri's son 
was the administrator of Local 29's pension fund. Sanzo was convicted of tax 
evasion and conspiracy to defraud, based on payments he received as part of a 
mo ney laundering scheme involving mob related construction companies. 20 

Teamsters Joint Council 16, the largest of the International Brotherhood of 
Teamsters joint councils, with several construction locals as members, bas several 
officers tied to the Genovese and Lucchese Crime Families. Joseph Trerotola is 
both president of Joint Council 16 and a vice-president of the Teamsters 

18 People v. Pagano, lnd. No. 120/89 (Rockland County 1989). In this case, Daniel Pagano, Joseph Pagano's son, 
was charged with heading -- along with his father -- the Pagano faction of the Genovese Family. He pleaded guilty in the 
case to Criminal Usury in the First Degree and Promoting Gambling in the First Degree. 

19 See United States v. Petito, 671 F.2d 68 (2d Cir.), cen. denied, 459 U.S. 824 (1982). 

20 See United States v. Sanzo, 673 F.2d 64 (2d Cir.), cert. denied, 459 U.S. 858 (1982). 
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International Union. His appointment as International Vice-President required the 
approval of Casa Nostra. Joint Council 16's vice-president is Patsy Crapanzano, a 
convicted labor extortionist tied to the Genovese Crime Family. Listed as a member 
of Joint Council 16's advisory board is Gerald Corallo, president of Teamster's 
Local 239 and son of former Lucchese Crime Family boss Antonio "Tony Ducks" 
Corail o. 

Housewreckers Union Local 95 of the Laborers Union is controlled by Vincent 
"Chin" Gigante, boss of the Genovese Crime Family. In June 1984, Local 95 union 
officiais Joseph Sherman (president), Stephen McNair (business manager), and John 
"Pegleg" Roshetski, (secretary-treasurer) were convicted of labor racketeering in 
connection with an extortion from a contractor, Schiavone-Chase Corporation. 

Masan Tenders Locals 47 and 13 of the Laborers Union were identified as long ago 
as 1969 as racketeer-dominated unions. Local 13, based in Queens, was found to 
be controlled by "Trigger Mike" Copolla, a capo in the Genovese Family. Local 13 
secretary-treasurer George Cervone was murdered in 1961 during a bitter struggle 
for control of the local. Shortly thereafter, his brother, Basil Cervone, assumed 
control, and eventually Basil's sons, Joseph and Basil, Jr., were installed as officers. 
Until his conviction in 1988 for labor bribery, fraud, extortion and racketeering, Basil 
controlled Local 13 as weil as the District Council. Also convicted at that time were 
Joseph Cervone, two Local 13 shop stewards, officiais from three other unions, and 
severa! contractors. Basil Cervone, Jr. testified at the trial that he regularly picked 
up payoffs and "ghost employee" checks for his father. 21 

.,.. Peter A Varia, business manager of Masan Tenders Local 46 of the Laborers 
Union, was convicted in 1988, along with Basil Cervone, of labor racketeering and 
accepting bribes from contractors in exchange for labor peace. Varia is linked to 
the Lucchese Crime Family, in which his late uncle, Paul Varia, was a capo . 

.,.. Genovese Family capo Vincent DiNapoli was directly responsible for the creation 
of Plasterers Local 530. Local 530 is run by business manager Louis Moscatiello, 
a Genovese Crime Family associate, currently under indictment for bribe receiving, 
enterprise corruption and other offenses.22 

Casa Nostra members' control of unions on behalf of their families is convincingly illustrated 
in the following OCTF intercepted conversation between two Lucchese Family soldiers. In the 
conversation, Salvatore Avellino explained how Peter Varia, the Lucchese soldier then serving as 
the vice-president of Laborers Local 66, once had to be reminded thal he held his union position 
in stewardship for Lucchese Family boss Antonio "Tony Ducks" Corallo: 

21 See United States v. Cen•one, 87 CR 579 (E.D.N.Y. 1987). 

22 People v. Moscatiello, lnd. No. 8081/89 (N.Y. County 1989). 
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AVELLINO: Before he [Varia] straighteneu out, he's telling me that the union is his, 
you know. So l'rn saying, what, what do you mean, the union is yours? 
He believes the fuckin' union is his ... [and so 1 tell him] nothing is 
yours. Everything is the boss. And he, we only ah got the privilege of 
working it, or running it. ... 

Casa Nostra's recognition of the critical value of controlling labor unions is illustrated by 
another electronically intercepted conversation, in which Avellino informed his business associates 
of the most effective means of controlling an industry. Although the Lucchese Crime Family 
already controlled an employers' association, Avellino explained that an industry can be controlled 
more effectively when "wise guys" (members of a crime family) "control the men" (employees): 

AVELLINO: But we gotta have the strength so that when a fucker cornes along and bids 
[on a contract which is supposed to be limited to members of a Cosa 
Nostra family sponsored cartel] tomorrow he's got four Gold Tooths 
[Lucchese controlled Long Island union delegates] in front of him saying 
"now that [you've got the contract] where are ali the workers?" That's the 
power. 

Now, as the Association, we control the (employers]. When we 
control the men we control the [employers] even better because they're even 
more fuckin' afraid. 

Do you understand me? When you got a [employer] who steps out 
of line, you got the whip. You got the fuckin' whip. This is what he [one 
of the crime bosses] tells me ali the time. A strong union makes money 
for everybody, including the wise guys. The wise guys even make more 
money with a strong union. 

Casa Nostra's role in a union may sometimes be less direct. Organized crime can control 
a union (at least with respect to key issues and goals) without any organized crime members 
holding union office. Roy Williams, past General President of the International Brotherhood of 
Teamsters, testified that from his earliest days in the Teamsters he was controlled by Nick Civella, 
head of the Kansas City crime syndicate.23 

As Genovese Crime Family member Vincent ("Fish") Cafaro recently explained: 

My family [Genovese] made a lot of money from gambling and the numbers rackets. We 
got our money from gambling, but our real power, our real strength, came from the unions. 

With the unions behind us, we could shut dawn the city, or the country for that 
matter, if we needed to get our way. 

Our brugad [family] controlled a number of different unions, sorne of which 1 
personally dealt with, sorne of which 1 knew about from other arnica nostra. In sorne 

23 Affidavit of Roy Williams in United States v. International Brotherhood of Teamsters, 108 F.Supp. 1388 (S.D.N.Y. 
1989) (civil RICO action seeking ta place Teamsters Union in trusteeship). 
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cases, we got money from our dealings with the unions, in sorne cases we got favors such 
as jobs for friends and relatives -- but, most importantly, in ali cases, we got power over 
every businessman in New York. With the unions behind us, we could make or break the 
construction industry, the garment business, the docks, to name but a few.24 

COSA NOSTRA'S INTEREST IN LEGITIMATE BUSINESSES 

Construction unions are not Cosa Nostra's only base of power and influence in the industry. 
Cosa Nostra "sponsors" or has direct interest in numerous construction companies, principally 
contractors and suppliers. lt also operates as a "labor consultant" to contractors and subcontractors. 

In most instances, Cosa Nostra members and associates hide their interests in 
construction-related companies by operating through nominees who "front" for them on public 
records.25 Sorne examples are: 

... Through nominees, Anthony "Fat Tony" Salerno, convicted as boss of the Genovese 
Crime Family, controlled S & A, a concrete contracting company, and Certified, one 
of the two major concrete suppliers in Manhattan. 

... Vincent DiNapoli, Genovese Crime Family capo, for many years controlled 
Cambridge Drywall Company and Inner City Drywall, two of the City's largest 
drywall contractors. 

Paul Castellano, until his murder the boss of the Gambino Crime Family, controlled 
Scara-Mix Concrete Company. The company was created in 1980 by its present 
owner, Paul Castellano's son Phillip, and imrnediately won a buge subcontract for 
sewer construction on Staten Island, Castellano's home territory. 

In sorne cases, Cosa Nostra rnernbers or their close associates are openly owners or 
principals of construction cornpanies, and their involvernent is accordingly disclosed on legal and 
financial forms. Sorne examples are: 

24 "Affidavit of Vincent Cafaro" filed with the United States, Senate, Permanent Subcommittee on Investigations of 
the Committee on Government Affairs, April 1988, 16-17. 

25 A Certificate of Incorporation, which must be filed with the Secretary of State, need list only the corporations' 
"incorporators"; there is no requirement that shareholders or officers be listed. N.Y. Bus. Corp. Law § 402 (McKinney 
1986). While city and state agencies can require additional information from companies who seek contracts from them, 
the common practice of listing relatives or other "fronts" as nominal owners defeats most efforts to determine true 
ownership. 
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.. Salvatore "Sammy" Gravano, consigliere of the Gambino Crime Family, who 
reportedly handled street operations for Family boss John Gotti during Gotti's 
incarceration in the mid-1980s, is president of JJS Construction Company. 

.. William Masselli, a Genovese Crime Family soldier, was the president of JOPEL 
Contracting and Trucking Company. 

.. John Gotti, Jr., son of the Gambino Family boss, is president of Sampson Trucking 
Company. 

.. Alphonse "Funzi" Mosca, a Gambino Crime Family capo, was the owner of 
Glenwood Concrete Flooring, loc., a major concrete contractor in the New York 
metropolitan area. 

.. Louis Di Bono, a Gambino Crime Family soldier, is the president of Mario & Di 
Bono Plastering Company. 

In other cases, Cosa Nostra members or associates held salaried positions in construction 
firms. In these situations, the employment is "on the books" and in the person's true name because 
it provides a legitimate position in the community and a reportable source of income. Examples 
include: 

.. John Gotti, Gambino Crime Family boss, bas held the position of salesman with 
ARC Plumbing Company. 

.. Aniello "Neil" Migliore, Lucchese Crime Family capo, bas held the position of 
salesman with Port Dock and Stone, one of the principal suppliers of trap rock to 
the two firms that monopolized the production of concrete in New York City. 

.. Steven Crea, another member of Cosa Nostra, bas drawn a salary from Inner City 
Drywall, one of the City's largest drywall contractors. 

In still other cases, Cosa Nostra members and associates serve as "sponsors," 
"representatives" or "tabor consultants" of and for certain construction companies, thereb~ receiving 
fees for services, contracts and business opportunities. Sorne recent examples include: 

26 For a not so recent example, consider Jack McCarthy, a reputed associate of the Gambino Crime Family. As far 
back as 1966, McCarthy was the subject of hearings before the Senate Permanent Subcommittee of the Committee on 
Government Operations. See United States, Senate, Permanent Subcommittee on Government Operations of the 
Committee on Government Operations, Hearings on Labor Raclœteering Activities of Jack McCarthy and National 
Consultants Associated, Ltd., 89th Cong., 2nd sess., Sept. 27, 28, and Oct. 4, 1966 (Washington, D.C.: GPO, 1967.) lt 
is also interesting that a number of mob figures who attended the 1957 Appalachian Conference, including Carlo Gambino, 
described themselves to law enforcement as "labor consultants." 
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• Vincent DiNapoli, Genovese Crime Family capo, represented the interests of 
Standard Drywall Company in its dealings with the New York City drywall 
contractors. 

Aniello Migliore, Lucchese Crime Family capo, represented the interests of 
Northberry Concrete, a Brooklyn based contractor and member of the concrete club. 

COSA NOSTRA'S EXPLOITATION OF THE INDUSTRY 

Casa Nostra is a business. One of its objectives is to extract as much money as possible 
from the multibillion dollar construction industry. The greater its power and influence within the 
industry, the greater its success. Casa Nostra families have ingeniously developed and ruthlessly 
implemented numerous schemes, including the racketeering activities cataloged in Chapter 1, for 
converting position and power into wealth. 

As a result of its role in establishing and policing cartels or "clubs," Cosa Nostra dictates 
who can participate in certain subindustries, who can obtain which contracts, and at what priee. 
Casa Nostra profits from these cartels in two ways. First, it extracts payments from cartel members 
for the benefits that club membership provides: protection from competitors, inflated profit 
margins, noncompliance with collective bargaining agreements, quality tabor force, guaranteed 
·market share, availability and timely delivery of supplies, and protection from othcr criminal groups. 
Second, it extracts money by operating its own companies as favored members of the protected 
cartel. 

Casa Nostra enforces the cartel's rules by threats of labor unrest, withholding essential 
supplies, violence and sabotage. Prosecutions have shed light on the operations of three clubs, one 
in the drywall industry and two in the concrete industry. 

In the case of the drywall club, the policing function was played by the New York City 
District Council of Carpenters, which the Genovese Crime Family dominated for many years. In 
a conversation intercepted by an eavesdropping deviee in his office, Theodore Maritas, president 
of the District Council and a Genovese Crime Family associate, explained to a drywall contractor 
that the contractor was in "hot water" because he had underbid a drywall club company owned by 
Genovese Crime Family capo Vincent DiNapoli: 

MARIT AS: Close the door, Friend, we got a problem . . . you got to understand 
something, ali right? This guy [Vincent DiNapoli] was being set up, okay, 
by very, very heavy people, okay, including myself, okay? The priees were 
all inflated okay? If you weren't in there, 1 want to tell you what kind of 
bali game you're in, okay? The lowest priee he [Vincent DiNapoli) bad 
was a million dollars more than what you were asking for ... 1 don't know 
if you understand what you're into, you know, when 1 tell you okay? 
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CONTRACfOR: 

MARIT AS: 

CONTRACfOR: 

MARIT AS: 

CONlRACfOR: 

MARIT AS: 

You're laughing because you're in a lot of hot water. 

l'rn laughing because you're in a lot of hot water. 

Who is? 

Y ou. 

Why ... 1 don't understand. 

You have to understand something, okay? Everybody [got] together, okay, 
specifically to see a certain guy [got] the job, okay, and people bad it set 
up that way, okay? Now you come along a million dollars less than we do, 
okay? ... 1 mean, you're a friend of mine ... l'rn not trying to burt you, 
okay, swear to God. 1 want you to understand ... take my word for it 
because everybody that submitted a bid was set up ... this thing bad been 
set up for eight or nine months. 1 mean, like, everybody [hadJ been in on 
it and you come along, innocently, okay -- and come in a million less than 
the low bidder -- a million dollars, a million dollars l'rn saying . .. Y eah. 

The concrete club demonstrates the sophistication and complexity of Cosa Nostra's role in 
the construction industry. According to evidence presented at the "Genovese Family" and 
"Commission" trials,27 Casa Nostra was able to regulate the concrete subindustries through its 
domination of the Laborers Union District Council of Cement and Concrete Workers and of 
Teamsters Local 282, and through its control of Certified Concrete Company and Transit Mix 
Concrete Corp., the two main suppliers of ready-mix concrete in Manhattan. On ali concrete 
pouring contracts up to $2 million, the Colombo Family extorted a one percent kickback. 
Contracts from $2 to $15 million were reserved for a club of contractors selected by Casa Nostra's 
Commission. These contractors were required to kick back two percent of the contract priee to 
the Commission. Contracts valued at more than $15 million were the exclusive province of S & 
A Cancre te Co., in which Anthony "Fat Tony" Salerno ( convicted boss of the Genovese Crime 
Family) and Vincent DiNapoli (Genovese Crime Family capo) had alleged hidden interests . 

.,. Engineers estimated the concrete contract for the Jacob K. Javits Convention Center 
at $18 million. The Center twice rejected bids from S & A Concrete and Die 
Underhill Company because they were tao high. Nevertheless, S & A Concrete 
eventually won the contract with a bid of $30.3 million. 

In the following intercepted conversation, Colombo Crime Family soldier Ralph Scopo 
(who, as president of the Cement and Concrete Workers District Council, served as Casa Nostra's 
"enforcer" throughout the concrete industry) described to a nonclub contractor that the Commission 
itself had to approve membership in the concrete club . 

SCOPO: . . . The concrete's gotta be twelve million? 

27 United States v. Salemo, 86 CR 245 (S.D.N.Y. 1986); United States v. Salemo, 85 CR 139 (S.D.N.Y. 1985). 
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CONTRACfOR: 

SCOPO: 

CONTRACfOR: 

SCOPO: 

CONTRACfOR: 

SCOPO: 

Yeah. Why can't 1 do the concrete? 

You can't do it. Over two million you can't do it. lt's under two million, 
bey, me, 1 tell you go ahead and do it. 

Who do 1 gotta go see? Tell me who 1 gotta go see? 

You gotta see every Family. And they're gonna tell you, "no." So don't 
even bother. 

If Tommy goes and talks to them? 

They'll tell you no. No matter who talks. 1 know they'll tell you no. 1 
went through this not once, a hundred times. 1 can't get it for myself. 
How could 1 get it for somebody else? 

In addition to enforcing cartels, Casa Nostra exploits its power to extract money from the 
construction industry in severa] other ways. lt extorts payoffs from individual contractors or 
suppliers by threatening labor unrest or violence, and solicits bribes, either explicitly or implicitly, 
by promises of sweetheart contracts and waivers of collective bargaining provisions. For example, 
Ralph Scopo's control of the supply of concrete provided him leverage to obtain payoffs from 
contractors throughout the City. In one recorded conversation, Scopo described how easily he 
could deal with a contractor's refusai to make a Christmas payoff: 

SCOPO: 

D'AMBROSI: 

SCOPO: 

D'AMBROSI: 

SCOPO: 

D'AMBROSI: 

SCOPO: 

1 called up, "no concrete." He called back. 1 told the office, "Don't order 
no con crete for tomorrow cause you're not getting any." That was the end 
of that. He seen 1 bad the fuckin' stranglehold on him, the next move . 

Yeah. 

... he calls ... 1 forget what the fuck 1 got from him. lt was 15 thousand 
and it was a promise that Christmas ... 

Yeah. 

... he would give me somethin', you know, for Christmas. 

Yeah, yeah. 

He paid the fifteen thousand. 

OCTF bas identified a second concrete conspiracy made possible by the Lucchese Family's 
control of Laborers Local 66 on Long Island. An investigation by the Construction lndustry Strike 
Force, which was prosecuted jointly by OCTF and the United States Attorney's Office for the 
Eastern District of New York, established that a Long Island concrete contractors club paid bribes 
to union officiais to permit the contractors to operate a double-breasted shop; avoid employment 
of union shop stewards on the job; pay union workers below scale; and withhold employer 
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contributions to the union benefit and welfare funds.28 The club, organized by the Lucchese 
Family through Local 66 vice-president Peter Vario, met regularly to discuss bids and allocate jobs. 
In return for the benefits of club membership, the contractors paid one percent of the priee of 
certain contracts to Vario. A large portion of these payoffs were theo allegedly transferred to the 
Lucchese Crime Family.29 

In a 1983 conversation that was secretly recorded by OCfF pursuant to court authorized 
electronic surveillance, Salvatore Avellino described to Salvatore Santoro, underboss of the 
Lucchese Family, the various racketeering methods used by Vario to control and profit from the 
Long Island concrete industry: 

AVELLINO: 

SANTORO: 

AVELLINO: 

SANTORO: 

AVELLINO: 

SANTORO: 

AVELLINO: 

SANTORO: 

AVELLINO: 

SANTORO: 

AVELLINO: 

Well, ya see . . . there's three things involved over here. See, Peter's 
[Vario] got something to do with a ... concrete plant. 

Yeah. 

That's number one. 

Oh yeah, 1 know that. 

OK Then Pete has got a guy that lays the stuff [concrete], Sal Spilabotte. 

Yeah, he's got something to do with him. 

He's got something to do with him, he gets a pay, a payroll there ... He 
[Vario] wants this guy [Spilabotte] to get all the [concrete-pouring] work. 
Now, this is the highest [priced] guy that there is ... 

Yeah ... 

Right, then he's [Vario] got the, a Club. Follow. Sorne other Club 
[believed to be concrete suppliers] yeah, that they aU pay fifty-cents a yard 
[of concrete]. 

Right, right. 

... That's the Club. But ya see ... Peter [Vario] would like Racanelli 
to, number one, use Spilabotte,30 and then, Spilabotte, in turn, buys from 
Keyway. 

28 See United States v. Vario, 88 CR 719 (E.D.N.Y. 1988). 

29 For a further description of this conspiracy, see: Robert W. Greene, "The LI Concrete Trial," Newsday, 11 March 
1990, Long Island ed.: 3; Tom Morris, "LI Priees Among Highest," Newsday, 11 March 1990, Long Island ed.: 3; Steve 
Wick, "1-Iow A Small Firm Became the Island's Largest Supplier," Newsday, 11 March 1990, Long Island ed.: 27. 

30 In June 1989, concrete contractor Silvestro Spilalxltte pleaded guilty to paying a bribe to Laoorers Local 66's 
business manager, Michael LaBarbara, and was sentenced to six months imprisonment. 
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SANTORO: Right. 

AVELLINO: And also pays the fifty cents a yard, so he [Varia] gets a triple header here. 

Because of its network of control and domination of a variety of construction unions, Cosa 
Nostra can use its leverage in one union to support the legitimate or illegitimate goals of other 
unions. In the following intercepted conversation, for example, Ralph Scopo describes how he 
used his control of the Cement and Concrete Workers union to resolve problems faced by others: 

SCOPO: 

FERRARA: 

SCOPO: 

That's why, see with me, if, a lot of times, there's a grievance on the job, 
they cali a grievance on the teamsters, carpenters, the masons, the lathers, 
you know. . . . They don't even know what to do. 1 cali up the yard. Say 
you're gettin' concrete from uh, F. and M. 1 cali 'em up, "Giulio, don't 
send no fuckin' concrete over because we got a problem." He stops it. He 
don't listen to me, 1 stop his whole plant. 

Stop the plant. 

The whole plant! Now he can't make no deliveries. So there's no problem. 

Another example involves Louis D. Moscatiello, president of Plasterers Local 530 and an 
associate of Genovese Family capo Vincent DiNapoli, and Benedetto (Benny) Schepis, a business 
agent and business manager of Carpenters Local 17. In 1989, Moscatiello and Schepis were 
charged with serving as middlemen, or "bribe brokers," in the payment of bribes from construction 
companies to a Carpenters Local 135 official. As brokers, they both received bribe money on 
behalf of the Local 135 official and told him which companies were safe to accept bribe payments 
from and how other companies were to be treated.31 In exchange for the bribes, the union official 
was to permit the companies to violate the Carpenters Union collective bargaining agreement and 
assign to those companies' projects stewards who would overlook such violations. Six contractors 
were also indicted, charged with Bribery of a La bor Official, Conspiracy and other crimes. 32 

Cosa Nostra also extracts money from the construction industry by forcing contractors to 
place nonworking Cosa Nostra members, associates, or fictitious workers on their payrolls. These 
are convenient and lucrative sinecures for family members and associates or, alternatively, a tax 
cover for others who merely serve as conduits for the payments. 

31 People v. Moscatiel/o, lnd. No. 8081/89 (N.Y. County 1989). 

32 Henry ("Hank") Walaski, a business representative of Carpenters Local 531 un til his federal racketeering conviction 
in December 1988, was indicted for criminal contempt and perjury in the same case. Walaski testified beforc the grand 
jury that while he had accepted unlawful payments from "everybody," he could not recall the name of a single contractor 
from whom he had taken a bribe. See People v. Walaski, Ind. No. 8079/89 (N.Y. County 1989) and People v. Walasld, 
lnd. No. 9494/89 (N.Y. County 1989). 
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... Collective bargaining agreements require the presence of a "working teamster 
foreman"33 at every construction site in order to verify that drivers delivering 
building materials are members of the union. These are the most lucrative 
assignments in the Teamsters Union, often paying $75,000 or more in wages and 
fringe benefits. The SIC bas documented that many Cosa Nostra members hold no
show positions as working teamster foremen and that twenty-four percent of the 
working teamster foremen assigned to contractors' payrolls in 1984 by Local 282 
bad been convicted of sorne criminal offense. 34 

In a suit brought by dissident union members against Teamsters Local 282 
challenging the union's refusai to appoint the plaintiffs as working teamster foremen, 
Local 282 president Robert Sasso "conceded that relatives of union officiais who 
were not even union members were appointed working teamster foremen".35 

.,.. Frank DiCicco, the underboss of the Gambino Crime Family, who was murdered by 
a car bomb in April 1986, used his Teamsters Local 282 job placements as a cover. 
Testimony before the SIC disclosed that DiCicco was on the payroll of Leon 
DeMatteis Construction Corp., a major New York State builder. Although paid 
overtime, DiCicco was rarely present at any construction sites.36 

.,.. Tishman Construction carried on its payroll Harry Gross, a Teamsters racketeer, and 
Phillip Doran, a Teamsters business agent convicted of bribe receiving and extortion 

... A 1986 indictment alleged that Anthony Vitta, a soldier in the Joseph Armone crew 
of the Gambino Crime Family, extorted three years of salary at $500 per week by 
threatening to put the victim, E.M. Mechanical, a small Bronx construction firm, out 
of business.37 

Henry Hill, a Lucchese Family associate, recounted how Lucchese Family capo Paul 
Vario presented him with a Bricklayers union card and a no-show construction job 
on his 14th birthday to mark the Family's recognition of Hill's growing 
accomplishments as a gangster.38 

33 The official title of this position has been changed to "on site steward," but it is still commonly referred to as 
"working teamster forcman." 

34 State of New York, Commission of Investigation, Investigation of the Building and Construction Industry: Report 
of Conclusions and Recommendations (December 1985) 28. 

35 See Kud/a v. Local 282 International Brotherhood of Teamsters, 821 F.2d 95, 101 (2d Cir. 1987). 

36 See testimony of SIC lnvestigator Louis Montello at public hearings held in June 1985 before the New York State 
Commission of Investigation. 

37 United States v. Gallo, 86 CR 4525 (E.D.N.Y. 1986). 

38 Nicholas Pileggi, Wzse Guy (New York: Pocket Books, 1985) 24. 
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Through its influence in the construction unions, Cosa Nostra placed its members and 
associates as trustees in various union employee benefit funds and bas exploited these funds 
through embezzlement and fraud. Cosa Nostra also takes kickbacks from those to whom it steers 
fund business and investments. 

.· 

John Cody, a Gambino Family associate, served as president of Teamsters Local282 
and as both a trustee and administrator of the local's pension and welfare funds. 
In 1978, he tried to lend $20 million (one-third of Local 282's entire pension fund) 
to purchase land and construct a hotel and gambling casino in Las Ve§as. The 
proposed transaction was terminated by the U.S. Department of Labor.3 

Five months later, Cody was approached by Anthony Angelos, president and 
chairman of the board of Des Plaines Bancorporation, which was seeking a loan for 
its wholly owned (and sole) subsidiary, the Des Plaines bank. One month later, 
Cody pushed through a $2 million loan from the union's pension fund. The bank, 
which was little more than a shell corporation, subsequently closed, returning little 
of the money borrowed from the union. In an action brought initially by union 
members, and later joined by the Department of Labor, the court held the pension 
fund trustees directly and severally liable for losses incurred and removed the 
defendants as trustees in favor of a court-appointed manager.40 Cody was convicted 
in 1982 of, among other charges, conducting the affairs of both the union and its 
benefit plans through a pattern of racketeering that spanned a fourteen year 
period.41 

The employee benefit funds provide many services for union members, including medical, 
dental and legal services, and life insurance. The power to direct this business provides enormous 
kickback opportunities for Cosa Nostra. 

~ A Securities and Exchange Commission investigation of investor John Giura exposed 
a scheme in which he steered more than a billion dollars of Teamster employee 
benefit funds to favored brokers, including the son of Teamsters Local 282 president 

39 Marshall v. Teamsters Local 282 Pension Trust Fund, 458 F.Supp. 986 (E.D.N.Y. 1978). 

40 Katsaras v. Cody, 744 F.2d 270 (2d Cir.), cert. denied, 469 U.S. 1072, (1984). In 1984, almost five years after the 
above loan closed, the fund trustees brought an action against Angelos and nine others, asserting two counts of securities 
fraud under federal law and one count each of fraud and negligent representation under Illinois law. The action, which 
was barred by the statute of limitations, was dismissed. 

41 United States v. Cody, 722 F.2d 1052 (2d Cir. 1983), cert. denied, 467 U.S. 1226 (1984). 
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John Cody. The brokers kicked back a portion of their large commissions to 
trustees, their families and friends.42 

Sorne of organized crime's abuse of pension and welfare funds were disclosed by 
Senator John McClellan's committee's investigations (1957-61) of improper practices 
in tabor-management relations. In one case, almost immediately after receiving a 
license as an insurance broker, the son of a major organized crime figure in New 
York City was chosen as the broker for a number of such funds. The youthful 
broker's only explanation for his success was that he bad advertised in the classified 
pages of the telephone directory.43 

LILREX indictments alleged that companies belonging to the "drywall club" 
operated double-breasted shops which paid no withholding tax, social security or 
unemployment insurance, and made no contributions to the employee benefit 
funds.44 

Through its control of unions, Casa Nostra compels contractors to purchase ancillary goods 
and services (window washing, security, carpeting, and so on) from favored firms either controlled 
by or kicking back to Casa Nostra . 

.,. Corky Vastola, a member of the DeCavalcante New Jersey crime family, coerced 
building material suppliers to buy carpet material from a single carpet supplier from 
whom he received kickbacks. 

Casa Nostra also uses ils connections in the construction industry to organize and dominate 
the rackets which supply illicit goods and services at construction sites. These goods and services 
include gambling, Joansharking, narcolics and stolen goods. Control over several of these rackets 
was discussed in the following intercepted conversation between Ralph Scopo and three other Casa 
Nostra family members: 

SCOPO: There's a super (site superintendent hired by general contractor] on that 
job, and Rudy went out after it to find out when they're gonna start. So 
the super says to him, "Let me, let me, explain everything to you now, so 
there's no problems later. 1 got the coffce shanty, 1 got the numbers, 1 got 

42 Jonathan R. Laing, "The Rogue of Stein Roe," Barrons', 24 November 1986: 6; Gerard Bray and Jan LaFayette, 
"Top Lawyer Quits as Jnsider Probe Widcns," New York Post, 15 July 1986, Wall Street extra: 2; Gary Langer, "SEC 
Charges Kickback Schemes by Investment Advisor," Associated Press, 15 July 1986; James Sterngold, "3 Face SEC 
Charges," New York Times, 15 July 1986, tate ed.: Dl6. 

43 Interview with James P. Kelly, former investigator for the Senatc Select Committee on lmproper Activities in the 
labor or Management Field, November 23, 1966, in President's Commission on Law Enforcement and Administration of 
Justice, Task Force Report: Organized Crime (Washington, D.C.: GPO, 1967) 5. 

44 United States v. Maritas, 81 CR 122 (E.D.N.Y. 1981). 
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bookmaking, I got shylocking, I got the live dollar bags." So Rudy says, 
"l don't know what you got, but whatever you got, keep it." And he walked 
away and he cornes to me. 

A 1989 OCTF indictment charged that Joseph Pagano and his son Daniel, both soldiers in 
the Genovese Crime family, attempted to control a waterfront construction project in Yonkers, so 
that they could control gambling, loansharking and other illegal activities at the construction site. 
According to the indictment, when a dispute over that control arase with another faction of the 
Genovese family, Daniel Pagano sought the intervention of Genovese family boss, Vincent "the 
Chin" Gigante. Gigante allegedly resolved the dispute with an agreement that, among other things, 
the Paganos would receive $400,000 and control of the on-site gambling and loansharking.45 

During the hearings conducted by the President's Commission on Organized Crime, an 
undercover informant from the New York City construction industry testified: 

WITNESS: 

QUESTION: 

WITNESS: 

QUESTION: 

WITNESS: 

There wcre occasions when 1 was approached by organized crime seeking 
certain favars, such as union mcmbership cards, which would give access 
to their people to get on construction sites and allow them --
Why was organized crime intcrestcd in getting union books [cards] so as 
to get access to construction sites? 

Construction sites tend to be sealed off and guarded. In arder to gain 
access to a site, you would have to show sorne sort of union mcmbership 
and show that you were working on that site. 

And why did organized crime want to gct onto a construction site, to 
engage in what kinds of activity? 

On a typical construction of a large scale project you may have many, many 
workers who are literally on the site ali day. There are dice games, card 
gamcs, bookmaking going on, loansharking. By gaining access to the site, 
the organized crime members cao engage in those activities and control it.46 

IMPLICATIONS OF ORGANIZED CRIME RACKETEERING 

Racketeers enter an industry because its structure, organization and other characteristics 
make it susceptible to infiltration and domination. and because of its high level of rackcteering 
potential. If a racketeering syndicale is able to control or influence such critical components as 
unions, suppliers or contractors, and has sufficient power to control ali or most of the racketeers 

45 People v. Pagano, Ind. No. 120/89 (Rockland County !989). 

46 President's Commission on Organized Crime, Organized Crime and Labor-Management Racketeering in the United 
States, Record of Hearing VI, Chicago, ll/inois (Washington, D.C.: GPO, April 1985). 
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preying on the industry, it bas the power to play a rationa1izing role in the industry.47 Such a role 
is valued by those who appreciate the need for certainty and predictability in an industry marked 
by high fragmentation, competition, fragility, bribery and extortion. Once capable of playing a 
rationalizing role, the racketeering syndicate can create cartels in which the companies it controls 
play dominant roles. The syndicate will thus benefit in two ways: directly, by payments for its 
interests in the rationalizing services, and indirectly, through profits made by the firms making up 
the cartels. 

Cosa Nostra's domination of the construction industry bas profound implications. During 
the past five decades, Cosa Nostra bas become an entrenched part of the industry. Its presence 
is, to a large extent, accepted by developers, contractors and suppliees -- in sorne instances as a 
necessary evil to promote stability and predictability; in other instances, as a provider of valuable 
illicit services. Even those who resent Cosa Nostra's presence in the industry perceive it as a 
parasite that society is powerless to remove. As in the Brindell era, the industry bas learned to 
live with its exploitive activities and, to sorne extent, bas become dependent on its rationalizing 
role. 

This accommodation between legitimate businessmen and syndicate racketeers is inherently 
unstable. A criminal syndicate by its nature seeks to exploit its power to the limit. Ultimately, 
its demands become greater and greater. We have seen that Cosa Nostra bas achieved power and 
prominence in many of the construction industry's labor unions, as weil as in supply and contracting 
companies. If left unchecked, the balance between the legitimate and illegitimate elements in the 
construction industry will tip ovenvhelmingly toward the illegitimate. One economist bas described 
this phenomenon: 

To the cxtent that large criminal business firms provide governmental structure to the 
underworld, helping to maintain peace, setting rules, arbitrating disputes, and enforcing 
discipline, they are in a position to set up their own businesses and exclude competition. 
Constituting a kind of "corporate state," they can give themsclves the franchise for various 
"state-sponsorcd monopolies." They can do this either by denying the benefits of the 
underworld government to their competitors or by using the equivalent of their "police 
power" to prevent competition. . . . Where the line between business and government is 
indistinct, as it appcars to be in the underworld, dominant business firms become regulators 
of their own industries, and developcrs of state monopolies.48 

1t is therefore probable that more and more legitimate companies will be squeezed out of 
the industry, and more and more honest unionists will be forced into silence or a different career. 
Such a dismal vision must not be allowed to materialize. 

47 Sce llell, The End of Ideology. 

48 Thomas Schelling, "Appcndix D -- Economie Analysis and Organized Crime," Task Force Report: Organized Crùne, 
President's Commission on Crime and the Administration of Justice (Washington, D.C.: GPO, 1967) 118. 
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CHAPTER 4 

OFFICIAL CORRUPTION 

INTRODUCTION 

Official corruption in the New York City construction industry, Iike labor racketeering, bas 
persisted throughout the twentieth century.1 Official corruption occurs when a public official (1) 
solicits or receives a bribe in exchange for favorable exercise of official authority; (2) extorts a 
benefit by threatening unfavorable exercise of official authority;2 (3) takes official action to further 
the official's self-interest; or ( 4) enriches himself or herself through the wrongful use of inside 
information or connections.3 While official corruption arises in the context of practicatly ail 
government functions and activities, it is an especially difficult problem in the construction industry. 

1 For general discussions of political corruption, see John G. Peters and Susan Welch, "Political Corruption in 
America: Search for Definitions and a Theory, or If Political Corruption ls in the Mainstream of Amcrican Politics Why 
ls lt Not in the Mainstream of American Politics Research?," American Political Science Review 72 (1978): 974; Edward 
C. Banfield, "Corruption as a Feature of Governmental Organization," Journal of Law and Economies 18 (1975): 587; 
Michael Johnston, Political Corruption and Public Policy in America (Monterey, Calif.: Brooks/Cole, 1982). 

2 See James Lindgren, "The Elusive Distinction Between Bribery and Extortion: From the Common Law to the 
Hobbs Act," UCLA Law Review 35 (1988): 815. 

3 A corrupt act by a public official may violate one or more criminal statutes. For example, threatening official 
action in arder to extract a benefit constitutes Grand Larceny by Extortion, N.Y. Penal Law Article 155; the offer and 
acceptance of a benefit by a public official upon an agreement that his or her official action will thereby be influenced 
constitutes llribery and Bribe Receiving, N.Y. Penal Law §§ 200.00-200.15 (McKinney 1988); see also, the crimes of 
Rewarding and Receiving Reward for Official Misconduct, N.Y. Penal Law §§ 200.20-200.27 (McKinney 1988); Official 
Misconduct, N.Y. Penal Law § 195.00 (McKinney 1988); Scheme to Defraud, N.Y. Penal Law §§ 190.60 and 190.65 
(McKinney 1988); Defrauding the Governmcnt, N.Y. Penal Law § 195.20 (McKinney 1988). Federal crimes which may 
be implicated by acts of official corruption include the Hobbs Act (extortion "under color of official right"), 18 U.S.C.A 
§ 1951 (West, 1984), and theft or bribery relating to programs receiving federal funds, 18 U.S.C.A § 666 (West Supp. 
1988). 

Until recently, federal prosecutors had bcen using the federal mail fraud statute, 18 U.S.C.A § 1341 (West 1984), 
to convict public officiais of defrauding the citizcnry of certain "intangible rights," including the right to have government 
affairs conducted honcstly. See, e.g., United States v. Mandel, 591 F.2d 1347 (4th Cir. 1979), cert. denied, 445 U.S. %1 
(1980) (defendant was governor of the State of Maryland), and United States v. Margiotta, 688 F.2d 108 (2d Cir. 1982), 
cen. denied, 461 U.S. 913 (1983), (defendant was chairman of the Nassau County Republican Committee). ln 1987, the 
U.S. Supreme Court rejected this use of mail fraud in McNally v. United States, 483 U.S. 350 (1987), holding that the 
statu te covered only frauds depriving victims of money or property rights. Congress responded by amending the mail fraud 
statute to caver those acts of public officiais that "deprive another of the intangible right of honest service." 
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The reason is obvious: construction involves large amounts of money, and government officiais are 
inevitably and critically a part of virtually every stage of the construction process.4 

Corruption susceptibility is high among those public officiais with discretionary authority 
over the construction process. Like labor union officiais, public officiais cao escalate costs, cause 
delays or even shut dawn a project. By leveraging and manipulating their regulatory powers (and, 
in public construction projects, their power over the contracting process itself), corrupt public 
officiais cao substantially help or hinder developers and contractors.5 Like labor racketeers, they 
typically do not have to extort or even solicit payoffs; many contractors voluntarily make payoffs 
simply to ensure smooth relationships. 

Corruption potential is high because profits on New York City's multimillion and 
multibillion dollar projects are substantial, and opportunities for payoffs plentiful. Payoffs to lower 
leve! officiais generally take the form of cash bribes. Higher leve) officiais and politicians cao be 
paid off in favars, deals and business opportunities. Moreover, given the extent to which 
developers and builders are dependent upon political and legal "inputs" to get their projects 
approved, started and completed, it is hardly surprising to find that developers and contractors are 
large contributors to political campaigns.6 

4 Sec gcnerally, John A. Gardiner and Thcodore R. Lyman, Decivions for Sale, Conuption Refonn in Land-Use and 
Building Regulation (Wcstport, Conn.: Pracger, 1978). 

5 "Operation Double Steal," a "sting" operation conducted by the F.B.I. in counties and municipalities across New 
York Statc from 1985 to 19H7, revcalcd that corruption in procurement and contract !etting is pervasive. Forty-four 
officiais, including highways supcrintcndcnts, parles managers and public works commissioncrs from forty towns outsidc New 
York City, were approached by undercover agents posing as vendors of snowplow blades, street signs and other products. 
Of 106 offers of bribes and kickbacks, 105 were acccptcd. Ralph Blumenthal, "F.B.I. Says Public Officiais Acccpted 105 
of 106 Bribes Offered in 2-Ycar Operation", New York 1ïmes, 12 August 1987, late ed.: Al. 

Sce also U.S. Depanment of Justice, Law Enforcemcnt Assistance Administration, National Institutc of Law 
Enforcemcnt and Criminal Justice, Com1ption in Land Use and Building Regulation: An lntegrated Report of Conclusions, 
vol. 1 (Washington, D.C.: GPO, 1979), and 77~e Final Report 10 the General Court of the Special Commission Concerning 
State and County Buildings (Boston: The Commonwealth oi Massachusetts, Dccember 31, 1980). 

6 In hearings bcforc the New York State Commission on GovernmenL Integrity, New York City real estate 
developers revealed how they wcre able to skirt the statutory proscription on corporate campaign contributions in cxcess 
of $5,000 per year. N.Y. Elec. Law § 14-116(2) (McKinney Supp. 1990). Real estate dcveloper Donald Trump stated 
that his contributions to local campaigns in 1985 exccedcd $150,000. Trump circumvented the State's $50,000 individual 
and $5,000 corporatc contribution limit.s by spreading his paymcnts among eighteen subsidiary companies. He said, "My 
attorneys basically said thal this was a propcr way of doing it." Tran<;eript of "Hearing on Campaign Finance Practices 0i 
Citywide and Statewide Officiais," State of New York Commission on Government lntegrity (March 14, 1988), 251-56. 

Developer Gerard Guterman contributed $100,000 to New York City Comptrollcr Harrison Goldin's campaign 
committee between December 27, 1984, and January 4, 1985, through the use of twenty-onc corporation~ he controllcd; 
on April 28, 1985, Robert Pressman and his family contributed $15,000 to Mayor Edward Koch's 1985 campaign through 
thrcc corporations. Sec New York State Commission on Govemmcnt lntcgrity, Unfinished Business· Campaign Finance 
Refonn in New York City (September 1988) 9, n. 16. Surh contributors' profits were directly affected by discretionary 
actions by thesc and other members of the New York City Board of Estimate, who in turn rclied on such large 
contributions to fund their election campaigns. 

84 



This chapter describes New York City's long histor.v of official corruption in bath public 
works administration and in regulation of public and private construction projects. lt will also 
present evidence that this official corruption is part of an environment in which developers and 
contractors cultivate and seek favars from public officiais at ail levels. 

HISTORY OF OFFICIAL CORRUPTION IN THE 
NEW YORK CITY CONSTRUCTION PROCESS 

New York City's construction industry has long been afflicted with official corruption.7 

Pcrhaps the most notorious public scandai of the nineteenth century involved the construction of 
the New York County Courthouse. In 1858, the County Board of Supervisors allocated $250,000 
for its construction. Four years later, boss William Marcy Tweed and his supporters gained control 
of the Board. By the time the Courthouse was completed, over a decade later, its cost had 
escalated to more than $13 million, from which Tweed and his friends had siphoned off $9 million.8 

The [Courthouse] scheme was launched when Th·ced and [District Attorney Peter] Sweeney 
made arrangements wilh businessmen of easy conscience, the contractors of the courthousc. 
The operation then swung into the bailiwick of Richard Connolly, the City Comptroller, 
and his right-hand man, the ex-convict James Watson, the County Auditor. Il was 
Connolly's job as the Ring's bookkecper and financial expert to supervise the assault on 
the soft underbelly of the city treasury. The contractor submitted a bill for this work, so 
ill-disguiscd that the most tmtutored could recognize it as being padded to its final decimal 
point. Cnnnolly made sure the Ring receivcd 65 per cent as its commission, with 35 pcr 
cent going to the contractor.9 

Tweed and his associatcs also proftted from the construction of numerous other public 
works, including the Brooklyn Bridge. In addition to the usual percentage kickback on public 
contracts, Ring mcmbers bought or simply took stock in the company constructing the bridge. 
Corruption also existed within the construction companics building the bridge. Severa! assistant 

,. The litcrature on official corruption is cnormous. Sce, e.g., James Bryce, Tlze Alnen·can ColnlnonK'ea/tJz (New 
York: Commonwealth Publications, 190R); Robert C. Brooks, Comtption inAmerican Politics and Life (New York: Dodd, 
Mead, 1910); Lincoln Steffins. The Slzame of the Cities (New York: Hill & Wang, 1904); William L. Riordon, Plunkitt 
of Tammany Hall (New York: Dutton , 1963); Larry L. Berg, Harlan Hahn and John R. Schmidhauser, Com1ption in the 
Americnn Polit ica! System (Morristown, N .J .: General Learning Press, 1976). 

A good deal of scholarship specifïcally focuscs on official corïUption in New York City: Seymour Mandelbaum, 
Boss Tweed's New York (Westport, Conn.: Grcenwotxl Press, 1981); Alexander Callow, The Tweed Ring (New York: 
Oxford University Pres~, 1%6); Edward K. Spann, The New Metropulis: New York City, 1840-1857 (New York: Columbia 
University Press, 1981); Warren Moscow, W/wtl!ave You Done for Me Lately? The Ins and Outs of New York City Politics 
(Engkwood Cliffs, N.J .: Prcntke-IIall, 1967); Jack Newficld and W:~yne Rarrett, City for Sale: Ed Koch and the Betrayal 
of New York (New York: Harper, 1988). 

,, 
" Callow, 198-206. 

9 Id., 201. 
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engineers with the Roebling Company took large bribes from various steel companies to accept 
inferior wire for the suspension cables. Another major fraud involved massive overcharges for the 
storage of cable wire.10 

William Riordon, a chronicler of turn-of-the-century machine politics, described how one 
Tammany Hall ward heeler, George Washington Plunkitt, became a millionaire by awarding 
contracts for the building of many City docks to his own construction company. In addition, as a 
member of severa! City and State boards which funded public works, Plunkitt was able to inflate 
payments on his own construction contracts. He also converted public trust to private wealth by 
inside trading on projects. In Plunkitt's colorful words: 

[S]upposin' it's a new bridge they're goin' to build. 1 get tipped off and 1 buy as much 
property as 1 can that has to be taken for approaches. 1 sell at my own priee later on and 
drop sorne more moncy in the bank. Wouldn't you? lt's just like lookin' ahead in Wall 
Street or in the coffee or cotton market. lt's honest graft, and l'rn looking for it every day 
in the year.11 

This kind of graft has continued to be a New York City tradition. Developers and contractors 
have retained New York City political party officiais to handle negotiations with public construction 
regulators and administrators whose appointments (and often entire careers) the party officiais have 
orchestrated. Elected public officiais have often received significant campaign contributions from 
developers and contractors whose businesses depend on public contracts.12 

Of course, contributions are not often accompanied by explicit requests for favars. 
Developers and contractors are constantly seeking good will, favorable dispositions and access to 
decision makers. They cao realistically assume, without explicit and specifie agreements, that public 
officiais who are economically dependent on or indebted to them will act favorably on matters in 
which they have an interest. Such implicit agreements are, perhaps, more appropriately considered 
"honest graft" than is the kind of conduct for which Plunkitt coined the term. 

Official corruption has afflicted the City's regulatory process as weil as its bid !etting and 
project implementation. Lincoln Stcffins, writing in 1902, obseiVed peiVasive corruption in the 
operation of the New York City Department of Buildings, the agency responsible for enforcing the 
City's Building Code. 

Sorne of the richest graft in the city is in the Dcpartment of Buildings: $100,000,000 a year 
goes into building operations [construction] in New York. Ali of this, from outhouses to 
skyscrapers, is subject to very precise laws and regulations, most of them wise, sorne 
impossible. The Buildings Department has the enforcement of these; it passes upon ali 
construction, private and public, at ali stages, from plan-making to actual completion; and 
[it] can cause not only "unavoidable delay," but can wink at most profitable violations. 

10 Sec David McCullough, The Great Bridge (New York: Simon and Schuster, 1972). 

11 Riordan, 4. 

12 Sec John T. Noonan, Jr., "The Donations of Democracy," Bribes (Berkeley, Calif.: University of California Press, 
1984) 621-51. 
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Architects and builders bad to stand in with the department. They called on the right man 
and they settled on a scale which was not ftxed, but which generally was on the basis of the 
department's estimate of a fair half of the value of the savings in time or bad material. 
This brought in at least a banker's percentage on one hundred millions a year.13 

The 1931 Seabury Commission uncovered corruption in building regulation similar to that 
described by Steffins a generation earlier: 

William E. Walsh ... resigned as chairman of the Board of Standards and Appeals after 
he was indicted for accepting a gratuity from an applicant before the board. . . . Fred F. 
French, who heads a large building corporation ... , followed Walsh to the stand. He bad 
negotiated with Donnelly [a Tammany Hall lawyer] several times, he admitted onder 
examination by Judge Seabury, to have [bad] modifications of the building code granted for 
projects in which his companies were the builders. On a graduated scale he paid $75,000 
in "legal fees" for permission to make alterations in the plans of "Tudor City" at East River 
and For~-second Street. He paid $35,000 in similar fees on a Madison Avenue office 
building. 4 

In 1940, Mayor Fiorello LaGuardia expressed a desire to eradicate inspectional corruption 
in the wake of a scandai in the Department of Housing and Buildings. He personally suspended 
twenty-six elevator inspectors who had extorted payments from contractors, a "well-known" practice 
he had been trying to expose since 1919, when he was president of the City Board of Aldermen. 
LaGuardia's Commissioner of Investigation, William B. Herlands, later reported that extortionate 
inspections in the elevator division had been going on for thirty years.15 

Since the 1940s, scandais in the inspectional services corps have surfaced with almost 
predictable regularity. Municipal officiais have inevitably expressed outrage and pledged stern 
measures. Commissions have been formed, investigations launched, reports issued, and in the weak 
light of waning public interest, sorne organizational changes have been implemented . 

.,.. March 1942: Thirty-two plumbing inspectors were suspended for extorting five 
dollar payments in return for prompt inspection of new construction.16 

.,.. June 1947: As a result of an investigation of the Department of Housing and 
Buildings, clerks were indicted for removing and destroying records showing that 
certificates of occupancy had been issued to at least twelve buildings without 
inspections.17 

13 Steffins, 208. 

14 Walter Chambers, Samuel Seabury: A Challenge (New York: Century, 1932) 348-49. 

15 "26 City Inspectors Face Graft Trials," New York Times, 9 November 1940, late city ed.: 19; "19 Lift Inspectors 
Dismissed by City," New York Times, 18 January 1941, late city ed.: 1. 

16 "City Drops 32 Men on Graft Charges," New York Times, 9 March 1942, late city ed.: 21. 

17 "Clerk Is Accused of Stealing Data on Housing; Graft Inquiry Secn," New York Times, 11 June 1947, late city ed.: 
1. 
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October 1950-January 1951: Severa! building inspectors were convicted of perjury 
relating to statements about the source of large sums of money. Bribes amounted 
to severa! multiples of an inspector's salary.18 

... November 1957: Manhattan District Attorney Frank Hogan announced an 
investigation into the sale of building condemnations by inspectors to realtors. 
Buildings inspectors were bribed to list scores of building violations or to condemn 
properties which realtors wished to acquire. The latter could then buy the buildings 
for development at greatly reduced priees. The State Assembly Committee on 
Government Operations then commenced an inquiry into construction inspection 
and regulation.19 

... March 1958: A Special Mayoral Commission on Inspectional Service recommended 
daily, nonsequenced rotation of inspectors to prevent the development of close 
relationships between inspectors and contractors and realtors. lnvestigators disclosed 
that realtors maintained hidden bank accounts for officiais of the Department of 
Buildings in exchange for the officiais' favorable actions on their buildings.20 

... January 1959: The acting chief inspector for Manhattan in the Department of 
Buildings was arrested for taking bribes to ignore building violations. The 
Department undertook its third reorganization in five years; !ines of authority were 
to be strengthened and supervision reinforced. 21 

... Febroary 1959: Kings County Judge Hyman Barshay ordered a grand jury 
investigation of the Brooklyn Department of Buildings (DOB) after the indictment 
of an inspector for "mutilating and destroying oftïcial records." The Manhattan 
DOB office was under a separate investigation by a New York County Grand Jury, 
and the Department of Investigation was conducting a citywide inquiry.22 

... March 1959: A New York County grand jury criticized the Department of Buildings 
as being run so poorly that "essential services were administered in a completely 
disorganized, if not chaotic manner." The grand jury's prescntment said thal 
maladministration had led to "improper and corrupt practices."23 

18 "City Housing Official lndicted for Perjury," New York Times, 27 October 1950, tate city ed.: 18; "Extortion Is Laid 
to Ex-Housing Aide," New York Times, 15 December 1950, tate city ed.: 49; "$10,000 in 4 Banks, City Employee Out," 
New York Times, 5 January 1951, tate city ed.: 42. 

19 "Buildings Inquiry Pursued by State," New York Times, 6 November 1957, tate city ed.: 37. 

20 "City Maps Reforms in Realty Agencies," New York Times, 17 March 1958, tate city ed.: 1; "'Hidden Accounts' 
Linked to City Aides," New York Times, 20 March 1958, tate city ed.: 19. 

21 "City Reorganizes Building Office," New York Times, 8 January 1959, tate city ed.: 1. 

22 "Building Graft Hunted in Kings," New York Times, 3 February 1959, tate city ed.: 26. 

23 "Jury Sees Wide Disorder in City's Building Agency," New York Times, 10 March 1959, tate city ed.: 1. 
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... July 1960: The State Commission on Gcvernmental Operations reported that a 
Department of Buildings inspector bad backdated a building permit for a contractor 
seeking favor with Staten Island Borough President Albert V. Maniscalco. The 
permit was for a garage at the borough president's home.24 

January 1961: Buildings Commissioner Peter Reidy reported on his department's 
anticorruption efforts. Among the changes were higher pay for inspectors, an 
increased engineering staff, better liaison with the building industry, and reduced 
time for application processing. Subsequently, the State Commission of Investigation 
released a report charging that corruption existed "at every stage of operations in 
the plan-examining division of the City Buildings Department."25 

... February 1962: Mayor Robert Wagner suspended construction at residential 
developments in Canarsie and Mill Basin because of revelations resulting from an 
investigation by a Brooklyn grand jury. Charges of fraudulent inspections and police 
shakedowns were corroborated by complaints of residents of completed units. A 
week later, the Board of Estimate funded the position of Special Assistant to the 
Commissioner to "strengthen the control of the inspectional activities of the 
Buildings Department."26 

May 1966: Buildings Commissioner Charles Moerdler transferred eighteen Staten 
Island construction inspectors who were extorting payments to approve residential 
construction begun since the start of the Verrazano-Narrows Bridge.27 

... January 1968: The Department of Investigation, in a study of low-level employees 
dismissed for graft, found inspectors to be the group "most often ... in trouble" and 
that the Buildings Department had "been hit most often by scandai in recent years." 
Other agencies were cited, including the Fire Department. Twelve of the thirteen 
electrical inspcctors in the Fire Department had previously been suspended for 
allegedly taking bribes to ignore alarm, sprinkler and wiring violations.28 

June 1972: David Shipler's two-part report in the New York Times describcd the 
extent of corruption in the construction industry, including payoffs totaling $25 
million per year. The report provided details of graft at every leve!, espccially in 

24 "Maniscalco case Brings New Trial," New York Tunes, 6 July 1960, tate city ed.: 1. 

25 "Building Chief Reports on Graft," New York Times, 1 January 1961, tate city ed.: 52; "Building Chief Asks for 
More Aides," New York Times, 3 January 1961, late city ed.: 46; "Graft ls Charged in Building Unit," New York Times, 
Il J anuary 1961, la te city ed.: 1. 

26 "Police Shiftcd in Iluilding case," New York Times, 3 February 1962, latc city ed.: 22; "Watch to Be Kept on 
Iluilding Aides,'' New York Times, 9 February 1962, tate city cd.: 16. 

27 "Moerdler Transfcrring 18 on S.l. after Inquiry mto Housing Graf!," New York Times, 7 May 1966, tate city ed.: 
1. 

28 "A Guide to Pctty Graft Found on Scrap of Paper," New York Times, 10 January 1968, tate city ed.: 1. 
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the inspectional services. In reaction to the report, major investigations were 
launched by the Department of Investigation and severa( State agencies.Z9 

The extraordinary and lengthy history of official corruption relating to the New York City 
construction industry can be explained by the same kinds of corruption susceptibility and potential 
that accounts for other types of racketeering endemie to the industry. An analysis designed to 
illuminate those features that promote such corrupt behavior is therefore in arder. 

ACCOUNTING FOR OFFICIAL CORRUYfiON 
IN THE CONTEMPORARY CONSTRUCTION PROCESS 

INTRODUCTION 

An analysis of official corruption in the building process should first note that public 
officiais play three different roles in construction. The tïrst is letting and monitoring public 
construction projects. The second is enforcement of City codes regulating the manner in which 
construction must be carried out. The third is powerbrokering by those whose political stature 
and/or connections give them the ability to control or influence decisions on ali construction 
matters. Each of these roles generates its own corruption susceptibility. 

CORRUPTION IN THE AWARD AND ADMINISTRATION 
OF PUBLIC CONSTRUCTION PROJECTS 

Manipulation and fraud can infect contract (etting, even in the face of apparent conformity 
with lowest-responsible bidding procedures. Corrupt officiais can "sell" inside information about 
in-house estimates or about other bidders and their bids. Design specifications can be drawn in 
such a way as to favor certain contractors. Without proper safeguards, corruption can be even 
easier to effectuate when noncompetitive bidding procedures are used, as in the awarding of 
emergency contracts.30 

.,.. In 1966, James L. Marcus, commissioner designate of the Department of Water 
Supply, Gas and Electricity borrowed $10,000 from Antonio "Tony Ducks" Corallo, 
a capo in the Lucchese Crime Family. Under the terms of the loan agreement, 
Marcus was to repay Corallo $40,000 and to award emergency cleaning contracts at 
the Jerome Park Reservoir to S.T. Grand & Company, a company to which Corallo 

29 David K. Shipler, "Study Finds $25-M Yearly in Bribes Is Paid by City's Construction lndustry," New York Times, 
26 June 1972, late city ed.: 1; "City Construction Grafters Face Few Legal Penalties," New York Times, 27 June 1972, Iate 
city ed.: 1. 

30 Emergency procurement -- utilized in case of an unforseen danger to life, safety, or property -- is exempted from 
competitive sealed bidding requirements. 
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was connected. On his first day in office, Marcus awarded an $835,000 "emergency 
contract" -- without competitive bidding -- ta S.T. Grand. The company president, 
Henry Fried, then kicked back a total of $40,000 to Marcus, Corallo, Herbert ltkin, 
a labor lawyer, and Daniel Motto, president of Local 350, Bakery and Confectionery 
Workers. (Marcus' share, $16,000, was used to pay off a portion of his loan from 
Corallo).31 Marcus, who pleaded guilty, was sentenced to fifteen months in federal 
prison. Corallo, Fried and Motto were tried, found guilty and also sentenced to 
prison. 

A public works project must pass through a gauntlet of reviews by public officiais; their 
favorable actions are necessary if the project is to proceed. Private projects also require many 
approvals from zoning, landmarking, environmental protection, and other agencies. Once these "go
aheads" are obtained, construction projects require other favorable action from officiais who issue 
design approvals and building permits. For example, approvals for diverse types of construction 
need to be obtained from the following agencies: for highways, from the Department of 
Transportation; for sewers and water, from the Department of Environmental Protection; for 
electrical and building work, from the Department of Buildings; for fire prevention purposes, from 
the New York City Fire Department; for asbestos removal, from the Department of Environmental 
Protection. (Table 3 illustrates the number and complexity of approvals required prior to 
construction of a new building). 

After public works projects are approved and funded, planners, administrators and site 
supcrvisors determine when and how billions of dollars are spent. These public officiais and 
employees can delay or expedite progress payments, approve or deny change orders, and accept 
or reject the final product. Therefore, those who are corrupt are in a position to solicit payoffs, 
explicitly or implicitly, throughout this process. 

~ In 1983, the U.S. Court of Appeals for the Second Circuit described the corrupt 
activity of a Long Island construction engineer: 

Over a 12-year pcriod ending in 1979 appellants engaged in an 
audacious pattern of corrupt and illegal activities in New York, 
New Jersey, and Connecticut. As consulting engineers on a 
number of major sewer construction projccts in the tri-state area, 
and with the connivance of others, appellants extorted money from 
the project contractors under their control and fraudulently 
overstated paymcnt daims. Equally outragcous, appellants then 
used the procecds of these illegal actions to bribe public officiais 
in ordcr to obtain additional contracts and other forms of 
prcferential trcatment from the municipalitics they wcre ostensibly 
serving.32 

3! United States v. Coral/o, 413 F.2d 1306 (2d Cir.), cen. denied, 396 U.S. 958 (1969). See also Virgil W. Peterson, 
The Mob: 2()() Years of Organized Crime in New York (Ottawa, Ill .: Glen Hill Publishers, 1983) 349-54. 

32 United States v. Walsh, 700 F.2d 846, 849-50 (2d Cir.), cer1. denied, 464 U.S. 825 (1983). 
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• In 1986, twenty-six employees of the Board of Education's Buildings Division were 
indicted for taking bribes and kickbacks from maintenance contractors over a nine
year period. The contractors were required to pay two percent of the original 
contract amount, ten percent on any additional work, and ten percent on any 
emergency work let . outside the normal bidding procedures. Bribes were paid to 
expedite payments, inflate materials charges, and to release funds for work never 
done. Inspectors permitted the contractors to add the priee of the kickbacks to the 
payments they requested. Contractors who did not pay were denied contracts.33 

According to theo Kings County District Attorney Elizabeth Holtzman, the scheme 
had been going on for nearly a decade and involved "tens of millions of dollars" in 
bribes. Sorne of these employees were said to have received $60,000 in bribes per 
year. Biarne for the scandai was placed by the Inspector General on poor or 
nonexistent construction management. Cited as one example was the practice of 
having the same officiais write specifications for a particular job, inspect it, and theo 
review and authorize change orders. 34 

• In 1980 an investigation disclosed widespread fraud and corruption in the City's 
"in-rem" residential building program. Under the program, the Department of 
Housing and Preservation (HPD) managed residential properties taken over by the 
City, through "in-rem" forfeiture proceedings, from owners who had failed to pay 
taxes. The investigation resulted in the conviction of twelve HPD employees and 
four construction contractors for the payment of hundreds of thousands of dollars 
in bribes to influence the award of repair and maintenance contracts, and to 
expedite the processing of payments under those contracts.35 

• Eight years later, identical corruption was exposed in the same HPD "in-rem" 
program. Five employees and two contractors were convicted for receiving 
kickbacks of up to ten percent of the contract priee on bids ranging from $500 to 
$10,000. In exchange, they funneled work to the contractors and overlooked City 
regulations pertaining to contract bidding and performance.36 

.. In 1989, two officiais of the New York City Bureau of Water Supply each solicited 
$10,000 in bribes from officiais of the Town of New Windsor, which was seeking 
to obtain increased access to the New York City water supply system. The two 
officiais -- Bruno Nagler, a project manager, and John Perykase, who directed 

33 People v. Andros, Ind. No. 4114/86 (Kings County 1986). Two of thesc defendants were found guilly, one 
receiving two to six years imprisonment and a $5,800 fine, the other receiving one to three ycars imprisonmenl and a 
$5,000 fine. Fifteen others who pleaded guilly wcre fined $15,000 and/or placed on probation. 

34 New York City Board of Education, Office of the Inspcctor General, "Division of School Buildings --A Review 
of Management Contrais: Conclusions and Recommendations," (May 1987). 

35 See, e.g., People v. Badafamenti, Ind. No. 4356/80 (N.Y. County 1980); People v. Jackson, Ind. No. 4353/80 (N.Y. 
County 1980); People v. Lucks, Ind. No. 4359/80 (N.Y. County 1980); People v. Ambrosio, lnd. No. 4351/80 (N.Y. County 
1980). 

36 People v. Donfrio, Ind. No. 3293/88 (N.Y. County 1988). 
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management information and computer operations -- also accepted bribes from both 
the owner and the general superintendeni of a company seeking construction 
contracts for repair of the water supply system. In addition, Nagler accepted a 
bribe from a water meter company in return for steering repair and test work to 
the company. In March 1990, Nagler and Perykase pleaded guilty to violation of 
the federal anti-extortion statute. The three contractors pleaded guilty to interstate 
travel in aid of racketeering_37 

CORRUPTION AMONG BUILDING INSPECfORS 

By far the greatest number of documented cases of official corruption in the New York 
City construction industry involves building inspectors. In part, this is because inspectors 
outnumber any other category of public officiais with responsibility for construction regulation and 
administration. Furthermore, inspectors' corruption is casier to detect and expose because it 
involves soliciting and/or receiving bribes from a large number of people, many of whom are 
unknown to the bribe receiver. Even though sorne bribe givers may willingly accede to bribe 
solicitations, inevitably sorne will balk and complain to the authoritics. Il is also relatively easy for 
law enforcement to catch corrupt inspectors through sting operations in which undercover agents 
pose as contractors or builders. 

In 1974, the New York City Department of Investigation (DOl) released a study that was 
highly critical of the Department of Buildings (DOB).38 In a two-year investigation, DOl 
undercover agents and informants uncovered an inspectional system rife with corruption. 
Ninety-five DOB employees were indicted, including nine managers, fifteen supervisors, forty
three inspectors, and twenty-three plan examiners and clerical support staff. In sorne cases, the 
corrupt officiais collected weekly payments of severa! hundred dollars from a contractor. In other 
cases, payoffs up to $5,000 were made on individual jobs. DOl found that "aggressive corrupt 
inspectors are believed to make in excess of $20,000 to $30,000 a year from graft."39 However, it 
was not necessary to be aggressive. One DOl undercover agent, posing as an inspector, was 
offered seventy-six bribes in a one-year period without any solicitations on his part. According to 
DOl, payoffs were offered in exchange for: 1) ignoring Building Code violations; 2) signing off 
on construction that did not mcet code standards; and 3) expediting paperwork, approvals and 
certifïcates of occupancy. 

In 1977, DOl released the results of another claborate sting, this time focusing on 
demolition inspectors in the Department of Housing Preservation and Development. Again, 
rampant corruption was revealed. 

37 Sec United States v. Nagler, 90 CR 139 (S.D.N.Y. 1990); United States v. Epstein, 90 CR 78 (S.D.N.Y. 1990); and 
United States v. Conrad, 90 CR 129 (S.D.N.Y. 1990). 

38 New York City Department of Investigation, A Preliminary Report on Comtption in the Department of Buildings 
and in the Constntction Industry ( 197 4 ). 

39 Id., 3. 
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[B]ribes were expected and the amount was calculated on the contract priee of each 
particular job arrived at by the inspectors, apparently throughout the industry. The formula 
given to us was a straight 2% of the contract priee for those situations where a job 
proceeded in a routine manner. For that payment, inspectors did not enforce certain minor 
provisions of the Code. . . . In return for the standard 2% of the contract priee payment, 
inspectors provided a variety of services.40 

In 1983, the Inspector General of the Department of Environmental Protection launched 
"Operation Norton," an investigation of corruption among the seven sewer connection inspectors 
in the Residential Office of the Bureau of Sewers. lt revealed that four of the seven residential 
sewer connection inspectors routinely accepted bribes to allow improper connections with the City's 
sewer mains.41 Depending on the size of the job, the corrupt inspectors expected between ten and 
fifty dollars for approving an illegal break-in connection or a connection without an inspection. 
During Operation Norton twenty-four of the approximately thirty plumbing contractors who 
specialized in City sewer connections had dealings with undercover investigators. Of those 
twenty-four contractors, twenty-one paid bribes totaling $1,250 over a six-week period. 

In 1983, DOl began "Operation Ampscam," directed at inspectors in the Bureau of 
Electrical Control in the Department of General Services. DOl created two undercover electrical 
contracting companies and had them apply for permission to turn on power at twenty-five derelict 
buildings supposedly under construction. Ali twenty-five buildings chosen by DOl had serious code 
deficiencies; none met electrical code standards. Municipal law and departmental regulations 
required a code inspection of the premises before issuance of a lurn-on permit. Nevertheless, and 
in spite of the danger involved, City electrical inspectors approved turn-on permits for ali these 
buildings. Of the fifteen electrical inspectors involved, thirteen accepted bribes ranging from a 
mere ten to twenty dollars. 

The investigation also revealed a "pad" in the inspectional division: each inspector was 
expected to turn over half of the bribe money lo his supervisor. In addition, supervisors often 
received their own payoffs directly from contractors. Twelve inspectors and two borough 
supervisors were indicted on federal charges. Ali but one of the defendants ultimately pleaded 

40 New York City Department of Investigation, Report on ComJpt Practices in the Demolition lndustry and in the 
Demolition Unit of the Department of Housing Preservation and Devclopment ( 1977) 8-9. 

41 Sewer mains on residential streets have interface junctions at severa( places. Rather than bringing a residential 
hook-up ta a junction, many plumbing contractors prefer ta hook into the main at the point closest to the house on which 
they are work.ing, whether or not there is a junction at this point. 1be resulting "break-in" fractures and weakens the sewer 
main. 

Operation Norton resulted in bath criminal and civil cases: In United States v. O'Mara, 85 CR 547 (S.D.N.Y. 
1985), the government successfully prosecuted an inspector who, after initially cooperating in the investigation, returned 
to his corrupt ways. In New York v. Joseph Balkan, /ne. 86 Civ 1428 (E.D.N.Y. 1986), the City filed a civil suit to recover 
damages for the harm caused ta the water mains by the illegal break-ins. TI1c City claimed that the corrupt inspectors 
and their collaborators caused substantial structural problems tu the City's sewer system. 

The City, which settled with eight contracter groups, will receive severa( hundred thousand dollars in damages, 
the completion of ali work needed to correct the problems, and n guarantce that the work would be satisfactorily 
completed. Video inspections of the sewer tines will confirm that ali repairs have been propcrly made. The City has not 
yet settled with three contracter groups, two excavators, and four former Sl!wer inspectors. 
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guilty. The eighteen defendant contractors were acquittt:.d on the strength of their defense that 
they had been victims of the inspectors' and supervisors' extortion. As a result of the sting, the 
Bureau of Electrical Control was transferred from the Department of General Services to the 
Department of Buildings. 

In August 1986, two building inspectors were indicted for extorting more than $40,000 in 
bribes and kickbacks from contractors engaged in a $2 million masonry work job at Co-op City in 
the Bronx. 42 Both defendants pleaded guilty. One was sentenced to five years in prison and a 
$100,000 fine; the other received a three-year term and a $10,000 fine. 

On June 13, 1989, the Construction Industry Strike Force obtained an indictment charging 
a New York City Buildings Department supervising inspector with extortion and bribe receiving for 
his solicitation and acceptance of $4,000 from a Manhattan contractor to expedite the issuance of 
two temporary and four final certificates of occupancy.43 In March 1990, the defendant pleaded 
guilty to Bribe Receiving in the Third Degree and was sentenced to five years probation, a $3,000 
fine, 180 hours of community service in the area of housing, and $1,000 restitution to cover the 
amount he received from the OCfF undercover investigator. 

Building inspectors are in an almost ideal position to attract payoffs.44 On the one band, 
they can impose costly delays on developers or contractors; on the other, they can provide money
saving benefits by expediting the inspection process or overlooking noncompliance with rules and 
regulations. 

The Building Code 

Ambiguities in the regulations affecting construction substantially contribute to corruption 
susceptibility among construction inspectors. Regulations in the City's Administrative Code ( e.g., 
the New York City Building Code, the Electrical Code, the Fire Safety Code, the Housing 
Maintenance Code) and zoning regulations are in many instances outdated, ambiguous, 
contradictory and irrelevant. ln sorne instances, they need not and probably cannot be adhered 
to. As was pointed out by the Commission on the Y ear 2000: 

At least 20 separate city and state agencies have a rote in sorne aspect of housing 
development. Many of the agencies are bound by statutory processes that complicate and 
delay development, including outdated portions of the building and zoning codes that drive 
up costs. When developers are delayed, they incur additional carrying costs that are 
eventually passed on to the buyers or renters of the units. Overall construction costs are 

42 See United States v. DeMeo, 86 CR 703 (S.D.N.Y. 1986). 

43 People v. Emmolo, Ind. No. 6037/89 (N.Y. County 1989). 

44 For a scholarly treatment of the problem of corruption by low-level municipal inspectors, see Brian Jones, 
Goveming Buildings and Building Governments (University, AJa.: University of Alabama Press, 1985). 
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higher here than in any other major American city, and 40 percent higher than the national 
average.45 

Whoever has the discretionary power to interpret these regulations can impose heavy costs on 
builders and contractors, and thus is in a position to attract or demand payoffs. 

In one OCTF-sponsored workshop, a group of architects expressed their frustration with 
the code. In sum, they described their position as follows: 

You are faced with Manhattan telephone book size volumes of regulations. You look up 
a specifie requirement which is set forth in imprecise terminology which in turn refers to 
other sections in other volumes for definitions and examples. If you set out to find in 
another volume a definition of a particular term used in the first, the definitional language 
in this other volume refers you to certain sections set forth in still other volumes and then 
itself lists certain exemptions and exceptions which are set forth in still different sections. 
As frustrating and incomprehensible as this search may be, your real frustration lies in the 
recognition that ultimate resolution of ali building code questions will rest in the discretion 
of plan examinees and inspectors who have far Jess training than you do. 

A 1979 review of the Building Code by Joseph McGough and Thomas Roche of the New 
York City Department of Investigation pointed to a number of "corruption-encouraging" features: 

For example, the Code requires the installation of "Z bars" on a party wall of a building 
adjoining construction. Since the Code does not define what a "Z Bar" is, this may often 
lead to disputes between the contractor and an inspector as to whether or not a conforming 
"Z bar" has been installed. Another example . . . is the requirement to build catch 
platforms along the full length of the building when only part of the building is being 
worked upon. . . . Because the platform is put together from used lumber by workers, 
the primary cost is the cost of labor. Frequently, particularly in larger buildings, the 
requirement ... is simply not needed since work is not being performed in many areas. 
Therefore, a contractor, rather than expend money to construct a full catch platform, may 
wish to build a mobile catch platform which he can place wherever he is working; in the 
event that an inspector raises the issue, it costs the contractor Jess to offer a "gratuity" to 
the inspector for overlooking the requirement than to comply.46 

In 1986, a report by the Mayor's Panel on Affordable Housing stated: "One of the key 
issues raised by the development community is the system of often burdensome, and in sorne cases 
outdated, requirements contained in the City's Codes."47 Examples included requirements that 
brass pipe (rather than thin copper tubing) be used for water supply and that BX electrical cable 
(with a metal covering) be used in ali buildings rather than Romex cable (with a heavy plastic 
covering). Four years later, these outdated requirements are still in force. 

45 Commission on the Year 2000, New York Ascendant (June 1987) 146-47. 

46 Joseph McGough and Thomas Roche, "Corruption in New York City's Construction lndustry," Corruption in Land 
Use and Building Regulation, U.S. Department of Justice, Law Enforcement Assistance Administration, National Institute 
of Law Enforcement and Criminal Justice (Washington, D.C.: National Institute of Justice, September 1979) 10. 

47 City of New York, Office of the Mayor, Report by the Mayor's Panel on Affordable Housing (April 1986) 12. 
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Underfunding of lnspectional Services 

Ironically, although construction has boomed in New York City during the past decade, the 
funding of inspectional services has fallen further and further behind. This means fewer inspectors, 
fewer double checks, Jess training and underinvestment in informational systems. 

The number of construction inspectors and plans examiners in the Department of Buildings 
was eut by approximately eleven percent (from 419 positions in Fiscal Year 1973 to 371 positions 
in Fiscal Year 1989). At the same time, the number of construction permits granted annually in 
New York City bas increased seventy-nine percent (from 25,261 permit applications in Fiscal Year 
1973 to 45,228 permit applications in Fiscal Year 1989).48 Clearly, fewer personnel are expected 
to inspect a larger number of construction projects. 

Currently eighty-six Buildings Department construction inspectors are assigned to the 
boroughs: eleven in the Bronx; twenty in Brooklyn; twenty-seven in Manhattan; fifteen in Queens; 
and thirteen in Staten Island. In addition, twelve are assigned to the emergency unit (night shift), 
twenty to site safety and eight to place of assembly inspections. These numbers are clearly 
insufticient to caver the amount of construction which is in progress in the City. 

When the number of field inspectors is inadequate, on-site inspections are delayed. Thus, 
building contractors have a strong incentive to make unsolicited payoffs to move to the head of 
the list. Likewise, inspectors can solicit bribes simply by claiming to be too busy to get to the site. 

Productivity Measures 
and Performance Standards 

New York City's fiscal crisis during the late 1970s affected ali of its agencies. As personnel 
resigned or retired, many positions were not filled. The inspectional agencies responded to the 
widening gap between resources and responsibility by pressuring their personnel to produce more. 

Each year New York City's productivity program has assessed the number of inspections 
made by construction (and other) inspectors, and set goals for the coming year; next year's goal 
is virtually always higher than the current year's performance. In Fiscal Year (FY) 1984, there 
were 8.9 Buildings Department construction inspections per persan per day; the goal for FY 1985 
was 9.2 inspections.49 When this goal was exceeded (10.2 inspections per persan per day in FY 

48 For reference on Fiscal Year 1989 permit applications, see City of New York, Mayor's Management Report (New 
York: City of New York, September 17, 1989) 303. Other data was obtained from Office of the Assistant Commissioner, 
New York City Department of Buildings. 

49 City of New York, Mayor's Management Report (New York: City of New York, September 18, 1985) 296. 
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1985), the goal for FY 1986 was higher still (10.5 inspections~.50 By FY 1988, the number of 
actual inspections was 13.0, with the goal for FY 1989 at 13.3. 1 

Ta the extent that quantity has been stressed over quality, morale has suffered, and the 
whole purpose of inspecting has been undermined. By making inspections a numbers game, the 
link between inspections and health and safety is attenuated. Although productivity standards must 
be established, unrealistic requirements lead ta superficial inspections and deceit. Even realistic 
"productivity measures" should not be the sole criterion of acceptable performance. Accuracy and 
thoroughness in inspections must be given top priority. 

Organizational and Management Problems 

In July and October 1988, the Office of the State Controller for the City of New York 
released audits of inspectional productivity and practices in the Department of Buildings. The 
audits detailed a number of deficiencies that created serious corruption hazards:52 

~ None of the three inspectors observed put in a full day's work. 

~ There were serious falsifications of route sheets; assigned inspections were left 
undone. 

~ The frequency of inspection at severa! construction sites did not meet DOB's own 
standards. 

~ Only two of the sixteen violations of a hazardous nature which werc subsequently 
monitored were reinspected within ten working days as required by DOB 
regulations. 

~ Only three percent of supervisors' time in Manhattan and Brooklyn was spent in 
field supervision. 

~ Supervisors made no unannounced visits to inspection sites. 

~ Brooklyn inspectors made required "call-ins" to supervisors only fifty-two percent of 
the time. 

50 Id. 

51 City of New York, Mayor's Management Report (New York: City of New York, February 15, 1989) 243. 

52 The Department of Buildings' official response to the State Audit disputed each of these findings. DOB asserted 
thal adequate safeguards and Sllpervision were already in place and that the problems noted were cither misconstrucd by 
the observer (e.g., faulting an inspector for making an inspection from his car, when that is ali that is required in sorne 
cases) or isolated instances of bad conduct (e.g., cheating on route reports). 
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No inspection checklist was required for the Building Enforcement Special Team 
(BEST Squad) or for their supervisors. 

Ineffective supervision and monitoring mean that corruption is easy to engage in and unlikely to 
be discovered. 

Poor Supervision and Morale 

Poor supervision and low morale increase corruption susceptibility among plan approvers 
and building inspectors. Poor morale is explained in large part by low pay, low status and Jack of 
a sense of mission. Low pay is not only a major obstacle to recruitment and retention, it also 
provides psychological justification for accepting payoffs. For example, salaries for Department of 
Buildings' plumbing and electrical inspectors, who must have five years trade experience before 
thcir City employment, are between $28,000 and $35,000. In the City's private sector, annual 
incarne based on fifty compensable weeks for journeymen elcctricians and plumbers is between 
$50,000 and $60,000. The City of San Francisco pays construction inspectors in comparable 
positions between $47,000 and $59,000 per year. 

In addition, New York City's inspectors do not appear to have a sense of the importance 
of their work in protecting the City's infrastructure and the public's health, safety and welfare. The 
re::.ult of poor morale and low self-esteem is cynicism about reform efforts. Consider the following 
1980 report: 

Mayor Koch issued a sharply worded warning ycsterday to 3,000 city inspectors, vowing to 
prosecute corrupt employees. But sorne mcmbers of the audience responded with more 
jeers than applause. 

At a raucous meeting at Brooklyn Technical High School that erupted severa) times in 
catcalls and boos for the Mayor, Mr. Koch said he was putting the inspectors on notice and 
vowed to "go after every single miscreant."53 

CORRUJYfiON AMONG POWERBROKERS 
AND HIGH-LEVEL POLITICAL LEADERS 

Powerbrokers include public officiais, polilical party bosses, and influence peddlers who have 
the ability to trade one benefit for another and to do political favors.54 Officiais throughout the 
complex construction process who perceive that they owe their jobs to powerbrokers will be 
susceptible to requests or demands for favars from those powerbrokers. 

53 "Koch Jeercd During Speech on Corruption," New York Times, 17 September 1988, late ed.: 29. 

54 Former Queens Borough President Donald Manes, Brooklyn Democratie Party leader Meade Esposito and Bronx 
Democratie Party leader Stanley Friedman clenrly qualify as powerbrokers. The investigations and prosecutions which led 
to their respective convictions illuminated their enormous influence throughout City government and their ability to act 
as "flxers" for thcir fnends and private clients. 
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Political powerbrokers can assist developers and contractors through turbulent political and 
legal waters. A powerbroker exerts influence in many govemment agencies, assuring the issuance 
of public approvals and protecting the developer or contractor against shakedowns. In this sense, 
powerbrokers play a "rationalizing role" in political matters that is similar to Cosa Nostra's 
rationalizing role in labor relations.55 

A powerbroker or influence peddler can exploit the public construction process for his own 
enrichment in many ways. The Donald Manes and Stanley Friedman scandais, for example, 
illustrated how effectively power and influence can be wielded over City agencies and operations. 
By controlling or influencing the appointment of commissioners, deputy commissioners and agency 
supervisors, and by virtue of their own positions in City govemment, political leaders can trade on 
the loyalty of those whose appointments they have secured. A contractor having difficulty with a 
building agency need only pay a large "consultant fee" to the county political leader; his 
"consultant" need only cali the agency supervisors whose appointments he had secured, and the 
difficulty evaporates. 

Under cross-examination during his 1986 trial on racketeering charges, Stanley Friedman 
provided a particularly vivid example of the influence peddler's power. The prosecutor asked 
Friedman about his role in obtaining approval of a City lease for a large building in lower 
Manhattan on behalf of the building owner, Jeff Gurrell. In the following exchange, Friedman, 
who was then Chairman of the Bronx Democratie Party but held no City office, boasted about his 
power: 

QUESTION: 

WITNESS: 

QUESTION: 

WITNESS: 

QUESTION: 

WITNESS: 

QUESTION: 

Now, you got paid for the services that you performed for Mr. Gurrell, isn't 
that correct? 

Yes, 1 did. 

You got paid $10,000? 

1 believe that's absolutely correct. 

And you got paid $10,000 for making one phone cali to Mr. Lieberman and 
one phone cali to Donald Manes? 

1 think it was just for calling -- one phone caU ... 

So it's your testimony that you got paid the $10,000 for that one phone cali 
to Donald Manes . . . 

55 Corrupt powerbrokers and mob racketeers can and do have influence on each other by entering into corrupt deals 
and relationships. See the earlier description of the bribery-kickback schemes invotving James L. Marcus, New York City 
Commissioner of the Department of Water Supply, Gas and Electricity, and Antonio (Tony Ducks) Corallo, then a capo 
in the Lucchese Crime Family, Fn. 31, supra. 
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WITNESS: I got paid $10,000 for 10 or 20 years of experience in govemment that 
made me aware of how the Boaid of Estimate works and made me aware 
who, you know, pulls the strings, so to speak ... 56 

CONCLUSION 

Ali official corruption undermines trust in and support for government, cheats the taxpayers 
and defrauds the citizenry. Construction, public and private, offers especially rich opportunities for 
corrupt public officiais, just as it does for corrupt labor officiais and businesspeople. 

Since the mid-nineteenth century, there has been a steady stream of corruption scandais in 
contract letting and administration, as well as in the regulation of the construction process. The 
extent and persistence of this official corruption can be understood in terms of the high levels of 
corruption susceptibility and potential inherent in the roles of those public officiais who regulate 
and implement public construction. The building inspectors present particularly difficult problems; 
they can easily attract or demand payoffs by expediting the approval process or by turning a blind 
eye to code violations. Such conduct is not only morally abhorrent, but can also pose especially 
grave risks to the public. Corruption susceptibility among building inspectors is reinforced by the 
byzantine building codes, underfunding of inspectional services, law pay and poor morale, 
unrealistic performance measures, and inadequate management. 

Perhaps no less disturbing than the amount of prosecutable corruption that has been 
exposed in New York City in recent years is the amount of unethical and corrupt conduct which 
is not illegal. While payoffs to low-level building inspectors in exchange for favorable action is 
unambiguously defined as bribery or extortion, much larger payments to high-level officiais can 
often best be characterized as "honest graft." A political culture that accepts and promotes this 
kind of behavior provides a rich breeding ground for aU types of corruption. 

56 Record at 4909-10, United States v. Friedman, 86 CR 259 (S.D.N.Y. Nov. 12, 1986). 
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CHAPTER 5 

FRAUD IN PUBLIC CONSTRUCTION 

INTRODUCTION 

New York City public construction projects are multibillion dollar spending programs that 
hemorrhage money through fraud, waste and abuse. A number of recent studies have documented 
or described these serious problems.1 For example, the New York State Commission on 
Government Integrity (Feerick Commission) concluded its investigation of public contracting by 
no ting: 

The problems facing New York City's contracting system have reached a state of crisis, no 
less real and no less serious than the more conspicuous problems facing the City. A 12-
month review bas convinced this Commission thal the City's labyrinthine contracting system 
wastes millions of taxpayer dollars -- dollars which otherwise could be spent fighting crime, 
drug abuse and homelessness. It is mired in red tape, scares away vendors and remains 
vulnerable to corruption.2 

This chapter describes the complex conglomeration of agencies, rules, regulations and 
personnel that characterize "public construction" in New York City; it defines and describes fraud, 
waste and abuse in the City's public construction programs; and explains why the City's public 
works programs are so susceptible to fraud, waste and abuse. 

1 See e.g., Carol Dellamy (New York City Council President) and Harrison J. Goldin (New York City Comptroller), 
Our Costs Runneth Over: Cast Ovemms on New York City's Lump Sum Capital Contracts (February 1981); Office of the 
New York State Comptroll«r, Refonning the Contract Process in New York City (Report 17-87, September 11, 1986); C. 
D. Rappleyea, Building Confidence: The Need for Public Works Contract Refonns (Albany, N.Y.: New York State 
Assembly, March 1987); State of New York, Senate, Committee on Investigations, Taxation, and Government Operations, 
Schools for Scandai: A Stajf Report on the New York City Board of Education's Mismanagement of School Construction, 
Repair, and Renovation (September 23, 1987); lnstitute of Public Administration, Contracting in New York City Govenvnent: 
Final Report and Recommendations (New York: I.P.A, November 1987); Task Force on Capital Financing and 
Construction, Report to the New York City Board of Education (December 22, 1987); Citizens Budget Commission, 
Implementing Capital Projects (New York: March 1988); New York City, Mayor's Private Sector Survey, The New York 
City Service Crisis: A Management Response (Septembcr 1989); Citizens Budget Commission, Toward Grea/er Accountability 
for the Implementation of Capital Projects (New York: CBC, November 1989); Seulement Housing Fund, "Housing New 
York Revisited, Preliminary Report and Up-Date of 'Evaluation of Housing New York,'" (1990); New York City 
Partnership, From Schools to SJ..yscrapers: Building an Effective Development Process for New York City (April 1990). 

2 New York State Commission on Government lntcgrity,A Ship Without a Captain: The Contracting Process in New 
York City (New York: Commission on Guvernmeni integrity, Decembcr 1989) 1. 
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DESCRIPTION OF PUBLIC CONSTRUCTION IN NEW YORK CI1Y 

Public construction includes a vast array of public works programs that build or renovate 
roads, bridges, tunnels, pollution control plants, schools, courts, jails, hospitals, housing and public 
buildings of ali kinds. In New York City, ali levels of government and numerous specialized 
public authorities carry out such projects. To speak of "the public works program" of any level of 
government is an oversimplification. In reality, each leve! of government -- federal, state and local 
-- has a multiplicity of programs, often governed by different laws and administered by different 
agencies and individuals. 

New York City's municipal government is the City's largest builder -- private or public. In 
Fiscal Year 1989, the City's capital expenditures were $6.35 billion.3 In its Ten-Year Capital Plan 
for 1989-98, the City projected more than $57 billion of capital construction. (See Table 4.) A 
number of agencies are responsible for carrying out these public works. The largest two are the 
Department of Environmental Protection, which is building the multibillion dollar Third Water 
Tunnel and various pollution control plants thal also cost billions of dollars, and the Department 
of General Services, which carries out the capital construction program for many City agencies. 
The Department of Transportation and the Department of Housing Preservation and Development 
also carry out large construction programs.4 Not surprisingly, because of differences in resourccs, 
types and amounts of construction, and general administrative capabilities, these agencies are not 
equally competent as public works planners and administrators. 

Sorne centralization of public works administration exists through the operations of such 
agencies as the Mayor's Office of Management and Budget, the City Planning Commission, the City 
Comptroller and (until September 1990) the Board of Estimate. The Office of Construction has 
sorne specifie oversight responsibility with respect to construction affairs, but it does not provide 
centralized planning or administrative expertise and exerts no line authority over operating 
agencies.5 Instead, il tries to persuade the City agencies involved in construction to cooperate and 

3 For a detailed description of the City's capital expenditures, sec City of New York, Mayor's Management Report 
(New York: City of New York, Scptembcr 17, 1989). 

4 Until recently, the Board of Education was also a major public builder. Effective July 1, 1989, the Board of 
Education's responsibilities and authority for school construction wcre taken over by the New York City School 
Construction Authority. 

5 The Office of Construction was established pursuant to Mayoral Executive Order No. 24, July 27, 1978. Among 
othcr duties, the Office was charged with 1) establishing procedures for ali agencics with respect to the planning, des1gn, 
proccssing, implementation and execution of ali construction projects; 2) managing major construction projects when so 
dirccted by the Mayor; 3) requiring ali agencies to prepare and submit periodic reports on the progress of ali construction 
projects; 4) identitying ali construction projects that have expericnced scrious delays and directing the agency ir:volved to 
talee appropriate action; 5) scrving as a liaison with the New York City construction industry; and 6) seeking ways to 
increase the willingness of private contractors ta do construction for the City. 

The mission statement for the Office suggests wide-ranging authority and responsibility. However, the Office has 
had no comprehensive plan cncompassing the City's vast capital construction program. Lacking a focus on the broad issues 

( continued ... ) 
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accommodate the needs of builders.6 Thus, each of the major City agencies that carry out public 
works essentially acts as an independent developer, establishing its own practices, procedures and 
regulations governing contract !etting, execution and supervision. 

The public works picture is further complicated by a significant number of public authorities 
with large capital construction programs, such as the Port Authority of New York and New Jersey, 
the New York City School Construction Authority, the Triborough Bridge and Tunnel Authority, 
the Battery Park City Authority, the Metropolitan Transit Authority, the New York City Health 
and Hospitals Corporation, the New York City Housing Authority, the Urban Development 
Corporation, and the Dormitory Authority of the State of New York. Each public authority has 
its own enabling legislation or charter, its own rules, and its own mandate. Although subject to 
sorne City and State oversight, the authorities are essentially independent.7 

Public construction is governed by a large and diverse set of federal, state and local laws 
and regulations, whose values often compete with the goals of controlling cost and increasing 
efficiency. These competing, and sometimes conflicting, values include "fairness" in contracting, the 
fiduciary or stewardship responsibilities of public officiais, creation of opportunities for businesses 
owned by women and disadvantaged groups, and the promotion of organized labor. In addition, 
efficiency and quality are sacrificed in the selection of contraclors to the extent thal public agencies 
must award contracts to the lowest bidder.8 The Wicks Law further constrains public agencies by 
requiring public construction projects to be let to at !east four prime contractors rather than to a 

5( ... continued) 
of policy and priorities, the Office has dealt mainly with interagency disputes and the promotion of development, rather 
than with improving the integrity and efficiency of City construction projects. 

6 The Koch administration attempted to consolidate supervision of the City's capital program under a Deputy Mayor 
for Policy and Physical Development. The focus, however, was not on centralized planning or overarching policy 
development, but on discrete projects perceivcd by the Mayor's Office to be of critical importance. 

7 See Steven G. Somlo, Counsel and Assistant Secretary, New York State Public Authorities Control Board, "Public 
Authorities in New York State" (unpublishcd manuscript, Albany, New York, 1988); and William J. Quirk and Leon E. 
Wein, "A Short Constitutional History of Entities Known as Public Authorities," Come// Law Review 56 (1971): 521. 

8 Until certain provisions of the November 1989 New York City Charter Revision take effect on September 1, 1990, 
construction contracts of $15,000 or less can be awarded without competitive sealed bidding, but they have to follow the 
rules and conditions prescribed by the Board of Estimate. New York, N.Y., Charter § 342 (1986). 

Construction contracts of more than $15,000 have to be awarded by competitive sealed bid to the lowest 
responsible bidder. New York, N.Y., Charter § 343 (1986). The Board can waive the competitive sealed bidding 
requirement in a "special case," but neither the Charter nor applicable case law defines what constitutes a "special case." 
In practice the Board has waived competitive sealed bidding when departmental procurement requirements could not be 
specified in enough detail ahead of time to make competitive sealed bidding practicable. Institute of Public Administration, 
Contracting in New York City Govemment: Final Report and Recommendations (November 1987) 24. 

Consultant, technical and persona! service contracts (including consulting engineers) of more than $10,000 are not 
required to go through the competitive bidding proccss, but have to be approved by the Board after a public hearing. 
New York, N.Y., Charter § 349 (1986). 
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single general contractor, which is the usual practice in the private sector.9 In addition, a certain 
percentage of the work on public construction contracts must be let or sublet to minority or 
locally-based business enterprises. Furthermore, detailed and complex procedures govem change 
orders and the release of progress payments. Although these procedures are intended to prevent 
fraud, they too often cause needless delay and escalate costs. As a result of these laws and 
regulations, }etting and implementing public construction is more complicated, difficult and costly 
than private construction.10 

FRAUD, WASTE AND ABUSE IN PUBLIC CONSTRUCTION 

The line between criminal fraud and noncriminal waste and abuse is difficult to draw, 
especially in a business environment rich in puffery, corner cutting, contract violations and disputes. 
Clear cases of fraud are also difficult to identify because unscrupulous contractors can often give 
at !east a colorably plausible explanation for dubious costs and poor job performance. Often these 
explanations take the form of counterclaims against the City for alleged design errors, delays, 
and/or explicit or tacit City approvals. Therefore, it is useful to think in terms of fraud, waste and 
abuse, rather than in terms of fraud alone. 

The basic concept that lies the words together (and makes the phrase politically patent) 
is that sorne productive value, potentially available ta the government, is being lost: that 
somehow the public is not getting what it intended to buy, or as rouch of what it intended 
ta buy. What distinguishes the separate ideas of fraud, waste, and abuse are distinctions 
that originale in the culpability of those who inflict the loss on the government and the 
objectivity with which a certain loss cao be established. 

Fraud is the clearest concept. 1t defines situations in which sorne potential claimant 
against the government (for example, a contractor or client) willfully misrepresents sorne 
fact that en tilles him ta something of value from the government (for example, a payment 
for services ta the contractor or the delivery of a benefit to clients), and the government 
provides the payment or service even though it is undeserved (for example, the contractors 
have done no work for the government or the client is ineligible for the government 
benefit) .... 

9 The Wicks Law is not codified in a single section. It is found in the N.Y. Gen. Mun. Law, § 101 (McKinney 
1986); N.Y. Fin. Law,§ 135 (McKinney 1989); and N.Y. Pub. Hous. Law, § 151-a (McKinney 1989). 

10 External reviews and approvals now required during the project cycle have grown over time to the point 
where they are estimated to add, at a minimum, one to 1 Yz years to the average project cycle - at a cast 
to the City of an estimated $165 million per year, based on an assumed inflation rate of 5 percent per 
year. (If state or federal funds are involved, or a new site must be acquired, and environmental and 
land use reviews are needed, additional years may be added to the project cycle). 

Mayor's Private Sector Survcy, 39. 
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The concepts of waste and abuse are inherently :nore ambiguous. Like fraud, they 
suggest that something of potential value to the government is being lost -- that funds are 
being paid out and services provided but without any benefit to the government or the 
public. One difference is that the culpability of the persan responsible for the loss seems 
less. In the case of abuse, the culprit may be badly motivated, but not clearly in violation 
of any laws. The official may have taken advantage of sorne loophole in the structure of 
rules guiding expenditures within a program to benefit himself or others in a way that 
differs from the common understanding of what the rules intend .... 

In the case of waste, the culpability seems even less; it suggests negligence or 
incompetence rather than sharp-dealing within the rules. Officiais aren't perceived to be 
advancing their own interests or those of friends. They are just being less careful than they 
should be with the government's money. 11 

Fraud, waste and abuse have a variety of manifestations. Contractors and subcontractors 
may make daims for work not performed, for tabor and materials not used, or for materials not 
meeting specifications. Such frauds are frequently facilitated by bribes to inspectors, resident 
engineers or other public employees. 12 Contractors may fail to meet contract specifications with 
respect to materials, tabor and workmanship. They may unjustifiably front-Ioad charges, 
intentionally cause delays, fail to perform or falsely claim to have complied with mandated 
affirmative action programs in arder to qualify for special preference on public contracts. They 
may engage in collusive bidding, bribe construction managers, make unauthorized use of insider 
information on in-house cost estimates, make false statements and misrepresentations in prebid and 
bid documents, or engage in spurious litigation.13 Contractors are able to make daims against the 

11 Mark B. Moore and Margaret Jane Gates, Inspector.s-General: Junkyard Dogs or Man 's Best Friend? (New York: 
Russell Sage Foundation, 1986) 17-18. 

12 Fraudulent conduct is often accompanied by official corruption. Government employees may be bribed to approve 
overcharges and unjustified change orders, or rewarded in sorne other manner to facilitate the bribegiver"s receipt of a 
benefit to which he is not entitled. For instance, in United States v. Galucci, 87 CR 490 (S.D.N.Y. 1987) and United 
States v. Spring, 87 CR 491 (S.D.N.Y. 1987), defendants bribed City officiais to turn a blind eye toward the theft and resale 
of sorne pipe owned by the City. (Having dealt systematically with official corruption in Chapter 4, however, this chapter 
focuses only on fraud.) 

13 "The president of one . . . [construction company], which had sued the City of New York over 80 times, boasted 
in an affidavit submitted in March 1985: 

1 consider myself particularly savvy in legal matters. For better or for worse, 1 have led [my company) 
through literally scores of lawsuits involving complex, multi-party construction projects. [My company] 
has been a party to dozens of lawsuits involving the Board of Education, the City of New York, 
Department of Geneml Services, Transit Authority, Department of Parks and Recreation, Facilities and 
Devclopment Corp. , Dormitory Authority of the State of New York, Mctropolitan Transit Authority, 
among others . ... 

The affidavit is a testament to the irrelevancc of good will to success in the field of public construction." John 
Grubin, "'No-Damage-For-Delay' Clauses: Fair or Foui? -- the Owner's Perspective," unpublished paper presented at the 
Fourth Annual Meeting of the American Bar A<;SOCiation Forum Committee on the Construction lndustry (1988) 6. 
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The concepts of waste and abuse are inherently more ambiguous. Like fraud, they 
suggest that something of potential value to the government is being lost -- that funds are 
being paid out and services provided but without any benefit to the government or the 
public. One difference is that the culpability of the persan responsible for the Ioss seems 
less. In the case of abuse, the culprit may be badly motivated, but not clearly in violation 
of any laws. The official may have taken advantage of sorne loophole in the structure of 
rules guiding expenditures within a program to benefit himself or others in a way that 
differs from the common understanding of what the rules intend .... 

In the case of waste, the culpability seems even less; it suggests negligence or 
incompetence rather than sharp-dealing within the rules. Officiais aren't perceived to be 
advancing their own interests or those of friends. They are just being less careful than they 
should be with the government's money. 11 

Fraud, waste and abuse have a variety of manifestations. Contractors and subcontractors 
may make daims for work not performed, for labor and materials not used, or for materials not 
meeting specifications. Such frauds are frequently facilitated by bribes to inspectors, resident 
engineers or other public employees.12 Contractors may fail to meet contract specifications with 
respect to materials, labor and workmanship. They may unjustifiably front-load charges, 
intentionally cause delays, fail to perform or falsely claim to have complied with mandated 
affirmative action programs in order to qualify for special preference on public contracts. They 
may engage in collusive bidding, bribe construction managers, make unauthorized use of insider 
information on in-house cost estimates, make false statements and misrepresentations in prebid and 
bid documents, or engage in spurious litigation. 13 Contractors are able to make daims against the 

11 Mark H. Moore and Margaret Jane Oates, Inspectors-General: Junkyard Dogs or Man's Best Friend? (New York: 
Russell Sage Foundation, 1986) 17-18. 

12 Fraudulent conduct is often accompanied by official corruption. Government employees may be bribed to approve 
overcharges and unjustified change orders, or rewarded in sorne other manner to facilitate the bribegiver's receipt of a 
bcnefit to which he is not entitled. For instance, in United States v. Galucci, 87 CR 490 (S.D.N.Y. 1987) and United 
States v. Spring, 87 CR 491 (S.D.N.Y. 1987), defendants bribed City officiais to turn a blind eye toward the theft and resale 
of sorne pipe owned by the City. (Having dealt systematically with official corruption in Chapter 4, however, this chapter 
focuses only on fraud.) 

13 "The president of one ... [construction company], which had sued the City of New York over 80 times, boasted 
in an affidavit submitted in March 1985: 

1 consider myself particularly savvy in legal matters. For better or for worse, I have led [my company] 
through literally scores of lawsuits involving complex, multi-party construction projects. [My company] 
has been a party to dozens of lawsuits mvolving the Board of Education, the City of New York, 
Department of Geneml Services, Transit Authority, Department of Park:s and Recreation, Facilities and 
Development Corp., Dormitory Authority of the State of New York, Mctropolitan Transit Authority, 
among others . ... 

The affidavit is a testament to the irrelevance of good will to success in the field of public construction." John 
Grubîn, "'No-Damage-For-Delay' Clauses: Fair or Foui? -- the Owner's Perspective," unpublished paper presented at the 
Fourth Annual Meeting of the American Bar Ao;sociation Forum Committee on the Construction Industry (1988) 6. 
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City that are difficult and often not cast-efficient to refute, confident that the City will settleY 
We cannat emphasize loo strongly that agency officiais are under enormous pressure to keep their 
projects moving and, therefore, are greatly disinclined to charge their contractors with criminal 
fraud. 

THE EXTENT OF FRAUD, WASTE AND ABUSE 

Inspectors general have told us that they believe that there is significant fraud on every 
major public construction project. Nevertheless, the City has no way to quantify the extent ( either 
in terms of frequency or magnitude) to which it has been defrauded. A DOl report states that the 
potential for corruption in the New York City Department of Environmental Protection is 
enormous, and that "[t]here is reason to believe that collusive bidding, bribery, extortion, fraud, 
embezzlement, labor racketeering and conflicts of interest are commonplace occurrences in the 
agency's capital construction program." The report found that: 

The City employs an elaborate network of resident engineers, inspectors, and auditors to 
safeguard its interests in capital construction. . . . At the North River Water Pollution 
Project in Manhattan, for example, DEP has a force of more than forty full-lime engineers 
on the site. [Nevertheless], the Inspector General has learned that Federal Chandros 
Incorporated (an electrical contractor) paid bribes to almost sixty City engineers or 
inspectors. The bribes ranged from a few hundred to severa! thousand dollars in each 
instance. Sorne of the bribes were paid for approval of substandard work, in other cases 
for expediting payments. 

Unfortunately, ali too often the corruption of a resident engineer or inspector was not 
necessary in arder to defraud the City. FCI project managers and other witnesses have 
indicated that often the City employees were not present or were not paying attention at 
critical phases of the construction. 

14 For example, contractors can claim that cast overruns were the result of delays caused by the City when, in fact, 
they were caused by subcontractors. The New York State Court of Appeals addressed this problem in Corrino Civetta 
Constr. Corp. v. City of New York, 67 N.Y.2d 297, 502 N.Y.S.2d 681 (1986). The court made it more difficult for 
contractors to collect damages from the City by strictly enforcing the "no damage for delay" clause in ali City construction 
contracts. 

In Corrino Civetta, the contractors had failed to complete work in a timely fashion. ln an effort to collect the 
balance of paymcnt for work already performed, the contractor sued, alleging delay caused by the City. The court denied 
recovery because of the "no damages for delay" clause, holding that the only exceptions to the clause are: (1) delays 
caused by the [City's] bad faith or its willful, malicious, or grossly negligent conduct, (2) uncontemplated delays, (3) delays 
so unreasonable that they constitute an intentionai abandon ment of the con tract by the [City), and ( 4) de lays resulting from 
the [City's) breach of a fundamental obligation of the contract." Corrino Civetta at 686. 

While Corrino Civetta makes it more difficult for contractors to avoid the "no damages for delay" clause, the 
exceptions will continue to provide opportunities for litigation. 
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White extensive documentation is not available, indications of widespread fraud throughout 
New York City's public works are not hard to find. 

THE IŒDERAL CIIANDROS INVESTIGATION: 
CASE STUDY OF A CORRUPT CONTRACTOR 

In 1986 a conscientious New York City Department of Environmental Protection (DEP) 
Engineering Audit Oftïcer received an anonymous complaint alleging that Federal Chandros Inc. 
(FCI), an electrical contracting company which held 135 City contracts bctween 1980 and 1986, had 
submitted an inflated invoice defrauding the City of $10,000. Investigation showed that the Gelb 
Brothers, the company's owners, had spent $18,950 on an electrical transformer for the City's Owls 
Head Pollution Control Plant. On the photocopy submitted to DEP for reimbursement, the 
transformer's purchase priee had been changed to $29,000. 

After verifying this fraud, the City reviewed ali change order invoices submitted by FCI for 
the Owls Head Project. It soon became apparent that the Gelbs had routinely altered invoices, 
hoth large and small, before submitting them to the City for reimbursement. Execution of a search 
warrant at FCI's offices revealed that the Gelbs had perpetrated their frauds by "whiting out" and 
recopying invoices and by using blank invoices and letterheads obtained from a number of 
suppliers. These frauds were not limited to altering the amount paid for an item; in sorne cases, 
FCI would take an invoice from one project, "white out" the delivery information and make it 
appear that the material had been shipped to a completely different job. In this way, the company 
was paid two or three times on the same invoice. Afler reviewing the documents obtained from 
the search, the scope of the investigation was expanded to include ali FCI contracts with the City. 

A review of Department of General Services' invoices uncovered three other frauds against 
the City. On a Metropolitan Museum of Art project, FCI submitted a fictitious invoice and was 
paid $55,000, via a change order, for a piece of equipment that, in fact, was never received or 
installed. The vendor listed on the invoice did not even carry such equipment. 

FCI's fraudulent activities extended to New York City Transit Authority projects as weil. 
In thesc schemes, FCI used a corporate shell called Overseas Electric. In one case, Overseas 
purchased electrical wire and then "resold" it to FCI. FCI then submitted an invoice inflated by 
$177,955. According to one cooperating witness, the ease with which FCI repeatedly defrauded 
the Transit Authority became an office joke. 

FCI also defrauded the City by claiming that Overseas was a minority business enterprise 
(MBE). The Gelbs submitted daims of $2.4 million for work donc by Overseas as an MBE. In 
[act, Overseas provided no genuine services for the project and was a fictitious MBE completely 
controlled by the Gelbs. 

Other City agencies, employing FCI as an electrical contractor did not have even the 
rudimentary sort of document control maintained by DEP. While DEP required copies of invoices 
as proof of contractors' purchases, the other City agencies either had no such requirement or did 
not enforce whatever requirements they had. For example, on the Coney Island Subway Car Wash 
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project, FCI doubled or tripled the cost of certain materials. No one from the Transit Authority 
had asked for supporting invoices. The payment files for the Housing Authority and Health and 
Hospitals projects also Iacked invoices, and the Department of General Services had invoices only 
for payments made pursuant to change orders. Consequently, the full extent to which FCI 
defrauded the City will never be known. 

THE CO-OP CI1Y REPAIR PROGRAM: 
CASE STUDY OF A CORRUPT PUBLIC WORKS PROJECT 

White in the past no law enforcement agency has routinely focused criminal investigations 
on major public works projects, there is reason to believe that fraud is extensive and systemic in 
public construction. For example, in 1981 the State Commission of Investigation received 
allegations of fraud and corruption on the multimillion dollar repair program in Co-op City, a state
financed 15,000-unit cooperative housing complex in the Bronx. The Commission's hearings, held 
between 1981 and 1983, revealed substantial corruption. The Commission found that "prior to 
October 1981, there was widespread abuse characterized by mismanagement, waste and corruption 
and that subsequent to October 1981, progress in accomplishing repairs ... virtually ceased."15 

Emergency con tracts (not competitively bid) had been let at a cost greatly exceeding prevailing 
competitive rates. Inspections were inadequate, and contractors' disbursements were not audited. 

As a result of the SIC's final report, which was forwarded to the U.S. Attorney's Office, 
twenty people, including Co-op City employees, contractors, vendors and state building officiais, 
were ultimately indicted. Sixteen of those charged were found guilty . 

15 

.,. George Steiner, the general manager of the Co-op City construction repair program, 
was convicted of extortion and evasion of taxes on more than $1.2 million in 
kickbacks and bribes received from contractors.16 

.,. Fernando Bragaglia, an inspector on the Co-op City construction repair program, 
accepted bribes from contractors not to report various frauds, such as padded 
payrolls. Bragaglia said during the allocution on his guilty plea that Rey Caulking 
Co., Inc. had fictitious employees on its payroll. These fictitious employees were 
added to the time and material contract costs charged to Co-op City and ultimately 
paid by the State.17 

.,. A Citibank branch managçr was convicted of money laundering in connection with 
his assistance to a corrupt contractor on the Co-op City project. He allowed the 

State of New York, Commission of Investigation, 17w Co-Op Ciry Rcpair Program (March 1983) 3. 

16 United States v. Steiner, &i CR 507 (S.D.N.Y. 1986). 

17 United States v. Bragaglia, 86 CR 361 (S.D.N.Y. 1986). 
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contractor to cash checks made out to fictiticus employees in arder to ~enerate cash 
for the bribes paid to employees supervising the government project. 8 

.,.. Two officiais were convicted of extorting $45,000 from a masonry contractor on the 
Co-op City construction repair project. The defendants threatened that if the 
money was not paid, the contractor would be excluded from future contracts.19 

.,.. Five contractors were charged with paying off State officiais at Co-op City to obtain 
lucrative caulking contracts.20 Upon conviction, the principal defendant was ordered 
to pay $770,000 in back taxes. 

Even this list of criminal cases does not provide the complete picture of the fraud, waste and abuse 
at Co-op City. The following letter, filed in connection with Steiner's sentencing, offers a telling 
commentary on the susceptibility of public works projects to corruption and fraud. 

George Steiner took advantage of an environment at Co-op City which was an incubator 
for corruption. The State did not provide adequate resources to protect the expenditure 
of its money. [The Co-op City] Board of Directors, management and professional advisors 
were more interested in spending State funds first and later determining whether the 
expenditure was appropriate. The total lack of effective contrais over State funds which 
were used to pay for construction defects permitted contractors to make a fortune even 
after having made payoffs to Steiner and others. 

MBE FRAUD: A PUBLIC WORKS SCAM 

Federal, state and local affirmative action programs are commonly referred to as MBE 
(minority business enterprise), DBE (disadvantaged business enterprise), WBE (women's business 
enterprise) and LBE (locally based enterprise). These programs require that a certain percentage 
of the aggregate contract priee on designated federal, state or local construction projects be 
performed by minority or "disadvantaged" business enterprises.21 

18 United States v. Brolawski, 86 CR 593 (S.D.N.Y. 1986). 

19 United States v. DeMeo, 86 CR 703 (S.D.N.Y. 1986). 

20 United States v. Guerrerio, 86 CR 1061 (S.D.N.Y. 1986). 

21 In 1989, the U.S. Supreme Court threw the legality of such programs into grave doubt in City of Richmond v. 
lA. Cronson Co., 109 S.Ct. 706 (1989), when il held unconstitutional a city program providing thal general contractors 
would only qualify for public construction contracts if their bids included thirty percent for minority contractors. The Court 
hcld thal such programs were not permissible unless they represented a direct effort ta remediate previous discrimination. 

New York State, but not New York City, has a minority-based enterprise requirement for public construction 
projects. The City has a locally based enterprise (LBE) program thal seeks ta award ten percent of its contracts ta those 
firms qualifying as LBEs. To be certified as an LBE a firm must (1) be located within New York City, (2) have annual 
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White MBE or LBE programs have laudable goals, they have been plagued by fraud. For 
example: 

(1) A prime contractor sets up a phony MBE, to which he purports to 
subcontract work. In reality, the prime contractor does ali the work and 
supplies ali the tabor. Frequently, the phony MBE lists as its president one 
of the prime contractor's minority employees. 

(2) A member of a qualifying minority group sets up an MBE, aliowing 
his "firm" to be hired as a subcontractor. In fact, he performs no work, and 
may be no more than a sheli company through which billings are processed. 

In 1984, the State Commission of Investigation concluded that illegitimate MBE contractors 
outnumbered legitimate ones.22 Severa! criminal prosecutions have alieged fraudulent compliance 
with MBE programs: 

.. In 1987, the principals of Federal Chandros, Thomas and Michael Gelb, were 
indicted for fraud in subcontracting work to a sham MBE that was employed only 
to meet federal and state MBE requirements. The indictment charged the Gelbs 
with falsely certifying that the MBE was providing goods and services as a 
subcontractor, thereby enabling the Gelbs to receive a credit for $5.3 million under 
the MBE pro gram. 23 

.. Nanco Contracting Corporation and two of its officers were indicted for filing false 
documents in order to evade requirements set forth by the MBE program. Nanco 
and its officers aliegedly established two dummy MBE companies to which they 
purported to subcontract highway construction work.24 

21 ( ... continued) 
gross receipts of $500,000 or less ($1.5 million for firms engaged in heavy construction), and (3) have done at least twenty
five percent of its business in economically distressed areas of the city or employ economically disadvantaged persans for 
twenty-five percent of its work.force. New York, N.Y., Local Law No. 49 (1984). Since the LBE program is not 
specifically racially-based, it would presumably survive the Richmond decision. 

22 New York State Commission of Investigation, Investigation of the Building and Construction Industry: Minority 
Business Enterprise Programs (1984). 

23 United States v. Gelb, 87 CR 104 (E.D.N.Y. 1987). 

24 People v. Mikuszewski, Ind. No. 4959/86 (N.Y. County 1986). The federal and state MBE requirements were 
applicable here because these contracts involved federal and state funds. 
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THE SUSCEPTIBILI1Y OF PUBLIC CONSTRUCI10N PROJECTS 
TO FRAUD, WASTE AND ABUSE 

Ali factors contributing to high levels of corruption susceptibility and potential in the 
private sector operate even more potently in the public sector. To the extent that the 
administration of public works is underfunded, bureaucratically muscle bound and inefficient, it will 
be especially susceptible to fraud, waste and abuse. 

A widely shared perception exists, born of a century of experience, that public construction 
always costs more than private construction. In part, this perception is based on reality. 
Contractors pass along the increased cost of preparing public bids to the awarding authority and, 
ultimately, to the public.25 Contractors often believe they must raise their contract bid priees to 
accommodate higher costs occasioned by requirements peculiar to public contracting rules, 
including those flowing from politically generated executive or legislative decisions or from social 
policy goals. Additional costs also result from poor designs and slow payments by the City. 
General inefficiency in government results partly from relatively law pay, and the consequent 
inability to recruit and retain the most qualified staff. Because of a culture of cast overruns, 
contractors expect to increase the contract priee as the project progresses. 

Community pressures cao also increase the cast of public construction. In exchange for 
community acceptance of the North River Water Pollution Control Plant, for example, the City 
agreed to build a large park, including a number of recreational facilities, on top of the waste 
disposai plant. This added millions to the cast of construction, since it required major changes in 
design and engineering. 

THE POLITICS OF PUBLIC CONSTRUCTION 

lt is unfortunately understandable that agency heads typically do not assign high priority to 
the investigation and prevention of fraud, waste and abuse. Because politicians are under constant 
pressure to achieve results, their appointed commissioners correctly believe that they are judged 
more on their ability to begin and complete funded capital projects than on their ability to reduce 
fraud, waste and abuse. Criticism is far more likely to be leveled at the cautious commissioner 
who does not commit or spend budgeted construction funds, than at the commissioner who builds, 
albeit with large cast overruns. The constraining influence of the profit motive simply bas no role 
in public construction. Ironically, the tension between completing the job and protecting the 
public from fraud, waste and abuse only increases as problems arise and delays occur during the 
course of a project. 

Even when fraud, waste and abuse are brought to light, administrators frequently do not 
take advantage of the available legal options for obtaining recoupments and restitution and 

25 See Julian E. Lange, "Pricing Public Construction," The Construction Industry, Balance Whee/ of the Economy, eds. 
Julian E. Lange and Daniel Quinn Mills (Lexington, Mass.: Lexington Books, D.C. Heath & Co., 1979) 37-58. 
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sanctioning wrongdoers. Because the issuance of a grand jury subpoena or the overt use of any 
other criminal investigative technique is likely to slow dawn a construction project, agency 
managers may strain to define their problems as civil rather than criminal. 

In addition, law enforcement agencies have not placed a high priority on the identification 
and prosecution of construction frauds. Prosecutors with few resources are reluctant to mount 
investigations and prosecutions which will not be fully supported by the "victim" agency. Their 
reluctance is also a product of experiences like that in the Durante Construction Corporation 
case, in which the dedication of scarce resources produced a conviction but no significant sanction. 
This paving contractor and its principal were indicted in August 1987 for defrauding three City 
agencies by a scheme involving phony invoices and load-trip tickets. In exchange for their guilty 
pleas to eighty-two counts of fraud, Louis Durante, Jr., was sentenced to probation and a $25,000 
fine, and the corporation was fined $50,000. No provision was made for restitution.26 In this 
instance, crime paid. 

THE LOWEST RESPONSIBLE BIDDER SYSTEM 

One of the pillars of public construction law is the "competitive bidding" system.27 

Generally, ali state, county and city agencies must award construction (as well as many other) 
contracts to the lowest responsible bidder.28 This system was implemented as a reformist antidote 
to favoritism in the a ward of public con tracts. 29 

26 People v. Durante Construction Corp., Ind. No. 7098!87 (N.Y. County 1987). 

2? See Thomas E. Abernathy IV, "Bidding Problems and Award of Contracts," Design and Construction Contracts: 
New Fonns, New Realities (Chicago: American Bar Association, Real Property, Probate and Trust Law Section, 1988) 
173-248; Michael F. Albers and Robert L Meyers III, "Current Methods for Contractual Arrangements," Construction 
Contracts and Litigation, 1988-1989 Real Estate Law and Practice Court Handbook Series (New York: Practicing Law 
Institute, 1989) 11-209; Kenneth W. Cushman, Bruce W. Ficken, Kenneth 1. Levin and William R. Sneed III, "The 
Contractor and Subcontractor as Claimants," Construction Contracts and Litigation, 1988-1989 Real Estate Law and Practice 
Court Handbook Series (New York: Practicing Law Institute, 1989) 397-601. 

For more general sources, see Donald P. Arnavas and William J. Ruberry, Government Contract Guidebook 
(Washington, D.C.: Federal Publications, 1986); James F. Donnelly and Andrew K. Gallagher, The Law of Federal 
Negotiated Contract Fonnation (Rockville, Md.: GCA Publications, 1982); W. Noel Keyes, Government Contracts under 
the Federal Acquisition Regulations (St. Paul: West Publishing Company, 1986); Eu gene McQuillin, "Con tracts in General," 
The Law of Municipal Corporations, 3d ed., ed. by Ray Smith (Chicago: Callaghan, 1990) Vol. 10, 241-554, VoL 10A, 
1-193; Dennis J. Riley, Federal Contracts, Grants and Assistance (Colorado Springs: Shepard's/McGraw Hill, 1983); Steven 
G. Stein, Construction Law, voL 1 (New York: Matthew Bender, 1988). 

28 See e.g., N.Y. Pub. Bldgs. Law§ 8 (McKinney 1946 & Supp. 1990); N.Y. Pub. Auth. Law§ 1209 (McKinney 1982 
& Supp. 1990); N.Y. Rapid Trans. Law§ 17 (McKinney 1942); New York, N.Y., Charter§ 312 (1989). Small purchase 
contracts and emergency contracts (unforeseen danger to life, safety, property or a necessary service) are usually exempted 
from the competitive bidding requirements. 

29 'The competitive bidding laws, which predate the American Civil War, were a major reform of the public 
procurement process. They were enacted to deter government officiais from giving business to friends and associates and 

(continued ... ) 

114 



Although it may have succeeded in reducing favoritism and bribery in the contract award 
process, the competitive bidding system has facilitated fraud, waste and abuse by undermining 
government efficiency. A contractor on a private construction project has a strong incentive to 
please his client, whose satisfaction determines whether the contractor will be hired again and/or 
be recommended to other developers. Overcharging, waste and litigation will not endear the 
contractor to his private sector employer. A contractor working in the public sector, however, 
does not share the same incentives or disincentives. Neither the quality of performance nor the 
ability to work within budgets influence that contractor's chance of obtaining future contracts. 
Only submitting the lowest bid will be determinative. Public builders can neither reward good 
performers nor, except in extreme situations, penalize poor ones. 

The singular importance of tendering the lowest bid encourages contractors to underbid, 
while counting on change orders and other "add ons" during construction to boast their 
compensation. In addition, the competitive bidding system provides incentives and rationalizations 
for contractors to eut costs and maximize profits not possible at the bid priee by cheating on 
specifications or bribing labor officiais to ignore key terms of labor agreements. 

Arguably, a builder or developer's most important decision is the choice of contractors. A 
builder who bas the freedom to choose proven and reliable contractors with whom he has a good 
relationship can confidently move ahead on projects. The lowest responsible bidder system denies 
public agencies this control and security. According to a 1987 report by the Institute of Public 
Administration: 

The fallacies of low bid restrictions in complex projects have been proven nationwide time 
and time again. Managers involved in contractor selection must develop the skills and be 
encouraged to exercise the discretion to weigh low bids against realistically estimated costs, 
against the quality and past performance of a potential contractor, against the necds for 
innovation and flexibility in implementation. New York's ratio of change orders to original 
bids is high. In the case studies, the IPA did not find much awareness of how final project 
costs related to original bids. Nor was anyone reviewing the relationship between various 
contract selection methods and project results.30 

The weakness of the competitive bidding system is exposed when unscrupulous confractors 
submit law bids and subsequently boast costs through unjustified change orders and law suits. 
Speculative Iawsuits have been encouraged by lawyers' contingency fees in construction suits and 
by the willingness of judges to read exceptions into a law which explicitly disallows daims by 

29( ... continued) 
to prevent fraud by government employees who award contracts for public works and procurement." Attorney General 
Robert Abrams, Bid-Rigging in the Competitive Bidding Process: A Repon to the Legislature (Albany, N.Y.: New York State 
Department of Law, 1985) 1. 

30 Institute of Public Administration, Contracling in New York City Govemment: Final Repon and Recommendations 
(New York: November 1987) 38. 
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contractors for damages due to delay occasioned by the City.31 A conscientious contractor who 
is not interested in playing this game is not likely to bid on public contracts; if he does, he is not 
likely to submit a bid lower than the contractor who is an experienced and willing player in the 
game. 

The disadvantages of the lowest responsible bidder system are exacerbated by the absence 
of a viable prequalification and responsibility review process. A prequalification review requires 
contractors to submit their credentials to the agency, which theo decides whether that contractor 
should even be allowed to bid on an agency contract. If properly administered, this system could 
eliminate the !east competent and most dishonest contractors from the process. 

A responsibility review process, which cornes into play after a -low bid has been selected, 
serves the same ends by requiring the winning bidder to meet the threshold of "responsibility." 
Although the New York courts have held that prior criminality would support an administrative 
finding of lack of responsibility, the City has rarely sought to deny a contract to the low bidder on 
a finding that the bidder was not "responsible." 

THE WICKS LAW 

The Wicks Law is another legal requirement that facilitates corruption in the public 
construction process. The Wicks Law requires public agencies on construction projects valued at 
more than $50,000 to divide such projects into at !east four separate prime contracts. This law, 
like the lowest bidder requirements, bad honorable intentions. Although its goal was to protect 
the State and its municipalities from perceived abuses by general contractors and to decrease the 
cast of public construction, it tao has backfired and accomplishes the opposite result. Indeed, 
the State and City of New York are today's most vociferous proponents of repeal.32 

31 Most New York City construction contracts provide that: 

The Contractor agrees ta make no claim for delays in the performance of this contract occasioned by 
an act or omission ta act of the City or any of its representatives, and agrees thal any such claim shall 
be fully compensated for by an extension of time ta complete performance of the work as provided 
herein. 

The unwillingness of courts ta enforce this clause may be changing. See Kalisch-Iarcho v. City of New York, 58 
N.Y.2d 377, 461 N.Y.S.2d 746 (1983); Corinno Civetta Constr. Corp. v. City of New York, 61 N.Y.2d 297, 502 N.Y.S.2d 
681 (1986). In 1989, the Law Department succeeded in obtaining summary judgment in the largest delay claim ($26 
million) ever brought against the City. City of New York, Mayor 's Management Re[Xm (New York: City of New York, 
September 17, 1989) 599. 

32 See, e.g., New York State, Division of the Budget, Fiscal Implications of the Wicks Law Mandate (May 1987); New 
York State Facilities Development Corporation, Constmction Cost Study of Community-Based Facilities (prepared by 
EBASCO Services Inc., 1986); City of New York, Office of the Mayor, Wicks Law Repeal- A Public Constmction Necessity 
(September 1984); New York State, Division of the Budget, Study of Public ConsmKtion Laws and Procedures (1977); 
New York State Assembly, Standing Committee on Local Governmcnt, Sub-Committee on Bidding and Purchase Contracts, 
The Multiple Contract System and Competitive Bidding Requirements (February 1971). 
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The Wicks Law cao create an administrative nighrmare. lt mandates that govemment 
agencies use a "multiple contract system," under which separate designs and specifications must be 
prepared, bids solicited and contracts awarded in each of four categories: heating, ventilation and 
air conditioning; electrical; plumbing; and general contracting. The judiciary has made the Wicks 
Law even more onerous by interpreting its provisions as prohibiting state and local govemments 
from contracting out the responsibility and financial accountability for supervising and coordinating 
the four multiple prime contractors.33 Thus, the Wicks Law requires the work of the four prime 
contractors to be supervised by the govemment agency itself. 

The New York law poses special problems. First, it elevates a few categories of specialty 
subcontractors to equality with the general contractors while ignoring the practice of bid 
shopping with respect to other categories of specialty contractor. Second, since the general 
contractor is a coequal with the three principal specialty contractors, part of responsibility 
for project coordination (especially involving control of the flow of funds) falls to state 
contracting officiais. This organizational arrangement makes the general contractor's 
management task more difficult and increases the likelihood of litigation arising from 
conflicts among contractors. The rigid enforcement of the separate contract procedure for 
ali con tracts, regardless of the relative amounts of work being performed by the general and 
the three principal specialty contractors, seems unlikely to promote efficient management 
of the work and may weil result in the elimination of any apparent cost savings over single 
contract procurement.34 

The Wicks Law, in effect, prohibits the "single contract system" used not only by virtually 
ali private developers, but also by the federal government and the majority of states.35 Under that 
system, a private or government builder contracts with one general contractor, who is theo 
responsible for subcontracting specialty work and coordinating the project. In weighing the merits 
of the multiple and single contract systems, a Court of Claims judge familiar with the constant 
barrage of construction daims filed against the State commented: 

The Court would like to observe that [the Wicks Law] ... should be studied with the 
express purpose of either eliminating or amending the law to permit the state to let such 
contracts as this one to one bidder, instead of five, six or more bidders, with none having 
authority over the others but ali having the same privilege of screaming for help from the 
State engineer on the job, whose own efficiency is often diluted because too often he bas 
to mother the disputing contractors, rather than performing his primary duty of progressing 
the job. Experience would indicate that under the prevailing system the State squanders 
buge sums of money in trying to keep the jigsaw puzzle together, whereas under the one 
[contract] system, the responsibility of efficiency and coordination would not only be on the 

33 See General Building Contractors of New York State v. County of Oneida, 54 Mise. 2d 260, 282 N.Y.S.2d 385 
(Oneida County 1967). 

34 Lange, "Pricing Public Construction," 50. 

35 Many other states and the federal government once had multiple contracting requirements for public construction. 
These requirements have been repealed at the federal leve!, and repealed or substantially modified in most states. Only 
Ohio and Pennsylvania have multiple contracting statutes as restrictive as New York's Wiclcs Law. Private developers 
almost never resort to multiple contracting, since they find it costly and inefficient. See Committee on Municipal Affairs, 
the Association of the Bar of the City of New York, The Wicks Law: Repeal ft Now (1986). 
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one contractor, but it would be to said contractor's financial advantage to move with 
coordination, for the basic reason that the contractor could not place upon the shoulders 
of others, but only on himself, any biarne for a slowdown or uncoordinated work.36 

More relevant to our concerns is the Wicks Law's substantial contribution to racketeering 
susceptibility and potential. By multiplying the number of prime contractors, it not only facilitates 
collusive bidding and the formation of cartels, it also increases opportunities for fraud, bribery and 
extortion. Because competitive, low-bid procedures preclude negotiated contract }etting, agencies 
are deprived of a powerful means to detect and frustrate collusive bidding among contractors. In 
effect, superimposing the Wicks Law on the competitive low-bid procedures multiplies fourfold the 
opportunities for collusive agreements. 

The Wicks Law also encourages bid rigging. Specialty contractors bidding on prime 
contracts form cartels more easily than general contractors bidding on whole projects. Collusive 
arrangements are facilitated, because specialty contractors are generally members of the same 
association(s), meet regularly and are familiar with each other's bidding patterns. General 
contractors, on the other band, are Jess able to establish and enforce barriers to entry. Any 
contractor, specialty or other, cao choose to bid as a general contractor, perform the work 
appropriate to its specialization and subcontract whatever work is outside its scope of expertise. 

The Wicks Law further enhances racketeering susceptibility and potential by increasing 
opportunities for fraud. As noted in a 1984 Mayor's Office report: 

The City's inability to coordinate its construction contractors onder the Wicks Law 
compounds its difficulties with project funding, design and specifications, with security, with 
community relations and with other aspects of its construction program. Because 
construction is a somewhat disorganized, disruptive, labor intensive and unpredictable 
process in the best circumstances, it requires thorough coordination from project inception 
to completion. In short, the central problem of public construction is coordination and the 
Wicks Law makes coordination four times as difficult as it bas to be in most instances.37 

Public agencies do not have sufficient numbers of experienced, competent personnel to supervise 
directly the on-site operations of their large public construction projects. Given inadequate 
supervision and the resulting disputes between prime contractors over design specifications, 
integration of construction timetables, and responsibilities for work which arguably falls within (or 
between) two or more contracts, opportunities are inevitably created for substantial fraud, waste 
and abuse. 

36 Forest Electric Corp. v. State of New York, 52 Misc.2d 215, 275 N.Y.S.2d 917, 919-20 (Ct. Cl. 1966). 

37 City of New York, Office of the Mayor, Wicks Law Repeal- A Public Construction Necessity (September 1984). 
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INADEQUATE AND INEFFICIENT 
ADMINISTRA Tl ON OF PUBLIC WORKS 

In New York City, inadequate administration of public works fosters fraud, waste and abuse. 
Lack of resources, incompetence, inefficiency and dysfunctional bureaucratization frequently mean 
inaccurate and inappropriate designs and specifications, poor site supervision, needless delays on 
processing change orders and ineffective auditing.38 

The funds allotted to planning and supervising public works are almost always insufficient, 
and the salaries for City engineers and consulting engineers are too low to attract enough people 
with the requisite ability and experience. Even major construction projects are undersupervised. 
A number of builders have stated tous that the City devotes far less resources to the management 
of multibillion dollar construction projects than private builders devote to the management of 
multimillion dollar projects. 

Another cause of inadequate project supervision is insufficient clerical support. This forces 
project engineers to spend time on clerical tasks rather than on the technical and supervisory 
matters that are their primary responsibility. One study conducted by the Mayor's Office of 
Operations found that "project engineers, who are the key personnel in moving the consultant's 
design projects, are spending over 18 percent of their time performing clerical tasks. "39 

The few City engineers who are available to serve as resident engineers are usually assigned 
to small construction and repair projects. Frequently, funds are not available to hire architects, 
engineers and construction supervisors. Thus agencies must often "contract-out" for project design 
and management.40 "Contracting-out," in addition to being extremely costly, generales its own 
corruption susceptibility. For example, when the construction manager is the same engineer who 
designed the project, there is great temptation to treat design errors ( chargeable to the 
architect/engineer) as design changes or improvements (chargeable to the City). 

There is no City-wide system for tracking a project from inception to completion; no 
consistent tracking of construction schedules against targeted goals; and no individual accountability. 

38 See New York Building Congress, Building New York City for the 2Jst Century (April 1990). Other reports 
documenting the complexity of the public construction process and recommending its reform include: City of New York, 
The Report of the Mayor's Blue Ribbon Panel on Building Plan Examination and Review (August 1986); New York City, 
Board of Education, Office of the lnspector General, "The Board of Education of the City of New York, Division of 
School Buildings: A Review of Management Contrais, Conclusions and Recommendations," (May 19, 1987); and How 
Does New York City Work? The Major Processes of City Govemment: Report of the New York City Charter Revision 
Commission (April 1989). 

39 City of New York, Mayor's Office of Operations, "Capital Program Acceleration Project: Work Methods 
lmprovement for NYC Engineers, Phase 1, Department of Transportation, Division of Bridge Design," (1987) 3. 

40 The above cited study of bridge design indicated that Phase 1 work (investigation and primary design) required 
twenty-nine months. A major reason for this was poor initial work by consultants, requiring much of the work ta be 
redone. 
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Work is simply passed on from one group to another within the agency. Consequently, the City 
Jacks the ability to estimate accurately or maintain ongoing cost control. 

Because monitoring and auditing procedures are inadequate, corrupt contractors can easily 
defraud the City by padding their bills. Insufficient documentation prevents auditors from 
determining if money was properly spent or was Iost due to fraud, waste and abuse.41 Audits 
usually occur after a project has been completed; if proper records have not been maintained, sorne 
frauds are no longer discoverable. 

Inefficiency and disarray breed fraud, waste and abuse. "Reforms" that minimize discretion, 
scatter decision making authority and mandate checks and counterchecks on routine decisions also 
create more bureaucracy, paperwork, defensive decision making, delay and, ultimately, paralysis.42 

This, in turn, spawns additional fraud, waste and abuse. This degenerative cyclical process feeding 
on itself threatens to grind public works construction to a halt.43 In 1989, the Citizens Budget 
Commission reported that fewer than one-tenth of the City's construction projects are completed 
on schedule, and that more than one-half are not even under construction by the originally 
scheduled completion date.44 

41 

Among the "horror stories" about New York City public works projects are: 

.,. LaGuardia High School. Intended to replace the famous High School for the 
Performing Arts, LaGuardia was designed in 1969, the estimated cost being $9 
million. Bid in 1972, it was begun in 1973. Construction, which was halted in 1974, 
resumed in 1979. Completion was expected in 1982 at a cost of $39 million. By 
1989, the project had cost $90 million, and major features of the school were still 

Effective contract management depends in large part on the ability of oversight entities to go back, after 
the fact, and determine who made crucial procurement decisions and why those particular decisions were 
made. The possibility (or the threat) of this kind of post-award review is a much more cast-effective 
deterrent to corrupt practice than a cursory pre-review of every contract. City-wide guidelines for limited 
competition contracting are necessary in arder to make post-award compliance rcviews possible. 

lnstitute for Public Administration, Contracting in New York City Govemment, 36. 

42 One example is the Comptroller's unrealistic requirement thal engineering audits be performed on every payrnent 
request. The effect is perfunctory engineering audits and delayed progress payments. 

43 A Building Congress Report on public construction notcd, "The primary consequence is thal project managers, 
department heads, chief engineers and even commissioners arc more and more reluctant to use professional discretion 
because they expect to be challcnged by legions of the City's own lawyers and auditors. The priee for avoiding the 
appcarance of impropriety has been to discourage and chili the professionals and to greally slow the work." New York 
Building Congress, ii. 

44 Citizens Budget Commission, Toward Great er Accountability for the Implementation of Capital Projects (November 
1989). 
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not completed, bad failed, or bad been abandoned. Severa! prosecutorial and 
investigative agencies are investigating this public construction debacle.45 

The Wollman Skating Rink. The inability, after five years and $12.9 million, to 
build an ice-skating rink in Central Park was perhaps this generation's most dramatic 
example of paralysis in the City's public works program. The City finally accepted 
private developer Donald Trump's offer to build the rink. Trump completed the 
job in Jess than five months (six weeks ahead of schedule) for under $3 million 
(almost $800,000 below budget).46 

In February 1990, the influential non-profit Seulement Housing Fund, which promotes 
affordable housing, issued Housing New York Revisited,47 an update of its 1986 study of state and 
local housing programs. Citing administrative inefficiencies, mismanagement and the Wicks Law, 
it cstimated that the City's much publicized $5.1 billion affordable housing program may end up 
casting more than twice that amount. In one example, the report contrasted the $90,000 per unit 
cast of large-scale developments undertaken by the City's Construction Management Program with 
the $50,000 average cast per unit on smaller projects (100 units or Jess) undertaken by the Vacant 
Building Program, utilizing small owner-developers.48 In an analysis devoted to each of nineteen 
housing programs, this study found: 

~ Capital Budget 1-Iomeless Housing Program --
"There are too many levels of City inspectors, and it takes too long 
to pay contractors."49 

~ Special Initiative Program -
"Wicks law slows construction."50 

45 Larry Rohter, "Arts High School Still Incomplete," New York Times, 25 Scptember 1985, Iate ed.: Al; Larry 
Rohter, "Koch Orders Arts School Inquiry after New Study on Design Flaws," New York Times, 1 October 1985, Iate ed.: 
Al; Larry Rohter, "lligh School for Arts: Long History of Flaws," New York Times, 22 October 1985, Iatc ed.: Bl; Susan 
Daley, "City Takes Over High School Project," New York Times, 14 March 1986, Iate cd.: B4. 

46 Mary Connelly and Carlyle C. Douglas, "Rink Resurrected: Trump Triumphant," New York Times, 16 November 
1986, late city final ed.,: Sec. 4, 6. 

47 See Footnote 1, supra. 

48 According to a representative of the bank consortium that finances most of the private dcvclopers in this program, 
the privatc renovations have bccn on time and within budget bccause the dcvelopers must put up sorne of their own 
moncy and a letter of credit; penalties are imposed if the renovations are Iate or ovcr budget. See Alan Finder, "Plan to 
Rcdo t\partmcnts Is $50 Million ovcr Budget," New York Times, 14 March 19fJO: IH, 6. 

49 Scttlcment llousing fund, 33. 

50 Id. 34. 
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.,. Partnership New Homes Program --
"Endless reviews around site approvals and building permits delay 
projects and increase space costs. New fees keep mounting. "51 

.,. Division or Alternative Management Programs, 
Tenant Interim Lease (TIL) Program --
"HPD bas problems as a construction manager; contractors make bad 
repairs that last only a short time. Repairs are made too slowly, 
sometimes as much as a year after projects enter TIL program."52 

.,. Division or Alternative Management Programs, 
Community Management Program --
'There is too much paperwork; also payments from the city are 
delayed months after bills are submitted."53 

.,. Capital Improvement Program --
"Bidding and payments to contractors too cumbersome. Wicks law 
is further complication."54 

As it becomes harder to start up, carry on, and complete construction projects (in part, 
because of intensified efforts to prevent corruption), the pressure mounts on commissioners and 
their staffs to keep projects on track, and so does the temptation to approve questionable charges 
and change orders in order to keep projects moving. 

UNWILLINGNESS OR INABILI1Y 
TO SANCTION WRONGDOERS 

Although State and City laws do not require that a municipality contract with other than 
a "responsible" bidder, New York City has been unable to avoid contracting -- sometimes directly, 
sometimes indirectly -- with firms that have performed poorly on previous contracts, or even with 
firms that are alleged to have organized crime connections. There are three reasons for this. 

First, the City bas no single, reliable database collecting information necessary to investigate 
whether contractors are "responsible." We recognize, of course, that it is difficult -- if not 
impossible -- for any agency, or even any multi-agency system, to keep abreast of ali the relevant 
information that enters into the public record. Reports suggesting that a contractor is not 

51 Id., 38. 

52 Id., 42. 

53 Id., 43. 

54 Id., 45. 
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responsible may appear in any of hundreds of newspapers ~md magazines, in the files of dozens of 
different courts or governmental agencies, in the oral testimony of witnesses testifying in 
courtrooms inside or outside the State, or in any ether of a wide variety of places. Even when 
allegations of organized crime ties are available, legal rules mandating the secrecy of grand jury 
and eavesdropping evidence, and strategie considerations requiring the non-disclosure of ether 
investigative information, may preclude contracting agencies from obtaining pertinent evidence 
documenting or refuting the allegation. 

Nonetheless, a comprehensive effort must be made by or on behalf of contracting agencies 
to gather relevant information. When the public record suggests a basis for a finding that a 
contracter is not responsible, an inquiry can be made -- at a minimum by reviewing the available 
documents and questioning the principals under oath -- even where other investigative information 
cannat be disclosed or used for that purpose. Taking such steps gives the contracting agency an 
appropriate mechanism for exploring whether or not to award the contract and gives the contracter 
a forum in which to establish his responsibility. If such steps are not taken, an agency awarding 
a contract despite the public record information is subject to criticism for ignoring it, and a 
contractor denied a contract based upon charges not documented in the public record is denied 
an opportunity ta respond ta them: 

.,.. Inner City Drywall lnc., a major carpentry contractor, was awarded nearly $32 
million in contracts for law-incarne housing rehabilitation in the Bronx. OCfF's 
Interim Report and several newspaper articles bad previously identified Inner City 
as mob dominated. lt was subsequently discovered that Inner City bad failed to file 
City tax returns. None of this information was in the City's Vendex system -- the 
information base utilized by City agencies ta determine responsibility . 

.,.. A $2.1 million contract was awarded by the Department of Housing Preservation 
and Development to M & C Lazzinnaro Construction, owned by Mario Lazzinnaro. 
Lazzinnaro has been identified by an FBI agent in trial testimony as an associate 
of the Genovese and Garn bina crime families. 55 Aga in, bad this information been 
known ta the City, appropriate investigative steps could have been taken prier to 
contract award in the course of a "responsibility" review. 

Second, much of the work on large capital projects is subcontracted, and the City has little 
control over which companies are chosen as subcontractors. Thus, even if the City denies a 
contractor a contract on a finding of nonresponsibility, that contracter can reappear as a 
subcontractor on the same job. 

Third, in sorne instances, only a few contractors furnish a particular service or material. 
Where these contractors are mob connected, tainted by a prier criminal record or have a history 
of poor performance, the City must either do business with them or accept that certain public 
needs will not be met. 

55 Tom Rabbins, "City's 2.1M ta Shady Firm," Dai/y News, 26 June 1989: 23. 
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A case in point is the City's purchase of asphalt. In early 1987, the City announced that 
Jet Asphalt was the low bidder to provide asphalt for road surfacing in Queens and that Mount 
Hope Asphalt Corporation was the low bidder to provide asphalt for the same purpose in the 
Bronx. Both companies were affiliated, through officers and shareholders, with Lizza Industries, 
which in 1984 had been convicted of racketeering because of bid rigging on state contracts. On 
learning of these affiliations, the City scheduled Board of Responsibility hearings for both Jet and 
Mount Hope. In late 1987, before the date of the hearings, both companies withdrew their bids. 

The second lowest bidder on the Queens job, Rason Asphalt, replaced Jet Asphalt. 
However, the owner of Rason also owned Hendrickson Brothers, Inc., a company which was then 
appealing a $7.8 million verdict in a civil bid-rigging case brought by the State Attorney General. 
When a Board of Responsibility Hearing was scheduled for Rason, it, too, withdrew its bid. 

For the Bronx job, the second lowest bidder, Plaza Materials, succeeded Mount Hope. 
However, Plaza was affiliated with Yonkers Contracting Corporation, which had been indicted for 
bid rigging. When Plaza Materials refused to meet with the Department of General Services to 
discuss this affiliation, Plaza was removed from consideration for the job. 

Having lost the two Jowest bidders on both jobs, the City was forced to Lake emergency 
measures by contracting outside the competitive bidding system. Hudson Materials of Kearney, 
New Jersey, agreed to provide asphalt to the Bronx, and Metropolitan, a subsidiary of Edenwald 
Contracting Company, contracted to provide asphalt to Queens. 

The City then called for bids for new contract jobs in Queens and the Bronx; Metropolitan 
was low bidder for both. Metropolitan, then being required to furnish a huge amount of asphalt 
to the City, could no longer provide asphalt to its parent organization, Edenwald. Edenwald then 
turned to Jet Asphalt and Mount Hope, which sold to Edenwald the amount Edenwald would have 
purchased from Metropolitan. (This is virtually the same amount that Jet and Mount Hope would 
have sold to the City in the first instance.) Thus, Jet Asphalt and Mount Hope Asphalt profited 
to the same degree as if they had contracted directly with the City.56 

FAILURE TO UTILIZE 
DEBARMENT PROCEDURES 

The City has not vigorously sought to debar contractors who perform their public contracts 
incompetently or fraudulently.57 Undcr Board of Estimate regulations, the City has the authority 

56 These events are partially recounted in Michael Arena, "Pavers Avoid Probe," Newsday, 6 Septembcr 1987, New 
York ed: 3. 

57 Unlike New York City, which at !east has had the authority to debar contractors through the Board of 
Responsibility, New York State's debarment options are completcly madequate. The Statc Departmcnt of Transportation 
was fou nd to have no "authority to commence any sort of procceding for the purposc of punishing an irresponsiblc bidder 
or debarring such a biddcr from submitting bids in the future." ('al/anan Industries v. Jf'hite, 118 A.D.2d 167, 503 

(continued ... ) 
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to hold a Board of Responsibility hearing on the "responsibility" of a low bidder. A unanimous 
vote of nonresponsibility by the three member board debars the contractor from ali City contracts 
for three years; a majority vote debars for one year. From November 1985 to July 1988, the 
Board of Responsibility held only thirty-three responsibility hearings and debarred only twenty 
contractors, an insignificant number given the tens of thousands of contractors doing business with 
the City. 

Since the poor performer resolution was enacted in 1985,58 only one firm appears to have 
been debarred as a poor performer. Since May 1986, agencies must rate ali contractors using a 
form developed by the Office of Construction. This must be done half-way through a job, and 
again at job completion. The Office, which keeps a computerized record of ali evaluations, 
estimates that it has approximately 3500 evaluations of about a thousand contractors. 
Approximately five percent are ratings of "marginal" or "unsatisfactory." There are plans for the 
Office of Construction's database to be made accessible through VENDEX, but an agency is not 
rcquired to refuse to do business with a company that has received an unsatisfactory rating. 

CONCLUSION 

The City and ali who live and work in it are the victims of waste, fraud, and abuse in 
public works programs. The City's development and infrastructure needs are enormous and acute 
-- schools, jails, office buildings, homeless shelters, housing, pollution control plants, recreational 
facilities, tunnels, bridges and roads must be built to meet basic individual, social and economie 
needs. Creating and maintaining public works, including the "built environment" itself, is one of 
the central roles of government. When public works programs are riddled with fraud, waste and 
abuse, costs proliferate, quality deteriorates, delays increase, and the capacity to respond to critical 
infrastructure needs declines. In short, the quality of !ife for New Yorkers is severely threatened. 
In turn, these problems generate overwhelming political pressure to start, maintain and complete 
public works projects at any cast. This kind of political and administrative environment breeds 
[raud, waste and abuse. 

New York City's public works projects are especially vulnerable to [raud because of 
problems endemie to their administration. These projects are underfunded and underadministered. 
In addition, they suffer from layers of well-intentioned "reforms" from previous generations -
reforms that sought to implement broader social goals as weil as to prevent corruption. Ironically, 
poorly thought out strategies for preventing corruption have only made the problem worse. 

57( ... continued) 
N.Y.S.2d 930, 933 (3d Dcpt. 1986). The authority to debar must be conferred upon state agencies in express terms by 
the Legislature. Id. at 933. 

58 New York, N.Y., Bd. of Est. Res. § 5 (November 14, 1985). 
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PART II 

PATHS TO REFORM 

A COMPREHENSIVE CRIME-CONTROL STRATEGY 



CHAPTER 6 

DESIGNING AND IMPLEMENTING 
A COMPREHENSIVE CRIME-CONTROL STRATEGY 

INTRODUCTION 

The longevity and pervasiveness of the crime problems documented in Part 1 have been 
exposed periodically over the past century by legislative committees, gubernatorial commissions, 
criminal prosecutions, investigative journalists and academie scholars. That these problems are as 
severe today as in the past is testimony not only to their intransigence, but also to the failure to 
design and implementa successful reform effort. Notwithstanding the exposés, publicity and widely 
shared perception that the New York City construction industry is rife with corruption and even 
"mobbed up," neither government nor the industry bas made a determined effort to change the 
situation. 

The fitful, isolated initiatives of the past are clearly not enough. Something more -
completely new and different -- must be done; a comprehensive crime-control strategy must be 
implemented. The strategy must be more sustained, more broadly focused and more intensive than 
any previous initiative. It will require mobilizing personnel and expertise from many different law 
enforcement, regulatory and building agencies, in the execution of a coordinated plan for reform. 

We recognize certain practical realities. Because of State and City fiscal constraints and 
a host of competing funding demands, no strategy will become a reality if it requires massive new 
resources. Thus, we do not base our overall plan on the creation of vast and complex new 
agencies but, for the most part, on leveraging currently available resources. 

In any case, strategie considerations also weigh against the formation of new bureaucracies. 
First, creating a new agency, such as a special prosecutor or a construction industry analog to the 
New York/New Jersey Waterfront Commission, would make the corruption and racketeering 
problem "belong" exclusively to thal agency, thus reinforcing the already too prevalent tendency for 
other officiais and agencies to view fighting corruption and racketeering as not their responsibility. 
Second, creating any new agency, whatever its responsibility, would invariably lead to turf battles 
and jurisdictional disputes with those already in existence. Finally, and ironically, reliance on a new 
bureaucracy to implement a reform strategy would risk increasing racketeering susceptibility and 
potential by creating incentives to corrupt the new regulators. 
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Thus, the far preferable initiative, on both cost and strategie grounds, is to mobilize and 
integrate the energies of those governmental agencies already concerned with the construction 
industry. Merely requiring these agencies to focus on whether and how their operations contribute 
to racketeering susceptibility and potential would substantially advance this comprehensive crime
control effort. 

No single law enforcement, regulatory or building agency can, by itself, effect the 
fundamental reforms necessary to reduce the systemic criminality cataloged in Part 1. However, 
if these agencies joined in a comprehensive crime-control strategy, a whole much greater than the 
sum of its parts would result. This synergism1 could have a profound and lasting impact on 
reducing corruption and racketeering. 

Thus, we propose that the Governor and Mayor mandate the establishment of a network 
among several currently existing agencies, and a very few and modest new ones, with the 
relationships, responsibilities and accountabilities described in the remainder of this chapter.2 Each 
agency would thereby contribute to a reduction in corruption and racketeering; and each would also 
be better able to accomplish its respective primary goals of moving public works projects forward 
on time and within budgets, protecting workers' rights and attracting a greater pool of honest, 
competent and competitive companies to the City's public and private construction projects. 

In this chapter, we set forth our comprehensive crime-control strategy. First, we delineate 
its goals and objectives. Next, we outline the methods that it must employ, offer principles for its 
implementation, and propose a blueprint for the roles that various government agencies could play. 

DEFINING A COMPREHENSIVE CRIME-CONTROL STRA TEGY 

To be truly comprehensive, the crime-control strategy must involve the efforts of many 
different government agencies, including law enforcement and the numerous local and state 
agencies that have regulatory and operational roles in the construction industry. These agencies 
know the New York City construction industry firsthand, and have often experienced the 
consequences of corruption and racketeering. 

A strategy is a plan based on an informed understanding of the problem, organized around 
short- and long-term objectives that will achieve the ultimate goal. A comprehensive crime-control 
strategy must be institutionalized by means of an authoritative and permanent mandate; it cannot 
depend on one or more officiais' discretion and ad hoc policy choices. 

Webster's New Collegiate Dictionary (G & C Merriam Co., 1981) defines "synergism" in a manner highly 
appropriate to its use here: the "cooperative action of discrete agencies such that the total effect is greater than the sum 
of the effects laken independently." 

2 These agencies, and the relationships between and among them, are depicted in Figure 1. 
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lnstitutionalization is crucial for two reasons. The first is psychological. Cynicism is one 
of the greatest impediments to reforming the industry. If industry participants believe that current 
government initiatives are merely a politically expedient and temporary response to the most recent 
flurry of exposés and, like its predecessors, will saon dissipate, they will not commit themselves to 
a reform agenda. Those who cooperate with, benefit from, or turn a blind eye to the industry's 
criminal elements, will beton the racketeers, not on the government. Honest contractors, who feel 
they must "go along to get along," will consequently offer little, if any, help or encouragement to 
government reform efforts. Only by institutionalizing the crime-control effort -- only by convincing 
the industry that the effort will be continuous and permanent -- can we encourage honest 
businesspeople to come forward with complaints, information and assistance. 

The second reason is practical. Reform of such a seemingly intractable problem cannat be 
achieved by the short-term implementation of any single plan. No quick ftx can eliminate 
corruption and racketeering. Lasting reform must be an evolving process, involving defined and 
interrelated roles for the diverse public and private participants in the industry. Such a process 
requires a mandate from the Governor, the Mayor and the Legislature. 

THE GOALS AND METHODOLOGY OF A 
COMPREHENSIVE CRIME-CONTROL STRATEGY 

At the most general level, the goal of a comprehensive crime-control strategy must be ta 
reduce corruption and racketeering in the New York City construction industry significantly and 
permanently. Ta accomplish this goal requires achievement of more specifie subgoals, including: 
1) purging Casa Nostra from critical positions in labor unions, construction firms and supply 
companies; 2) removing and deterring other criminals who prey on the industry; 3) reducing the 
governmental corruption associated with the regulation of public and private construction and the 
building of public works; and 4) reducing fraud in public works programs. A successful attack on 
the systemic criminality in each of these areas requires the reduction of racketeering susceptibility 
and potential. Such a reduction can be achieved only through a combination of deterrence, 
incapacitation, opportunity blocking and altered economie incentives.3 

By definition, deterrence is created by convincing industry participants that corrupt payoffs 
and other crimes carry a substantial risk of exposure and significant punishment. Traditionally, law 
enforcement agencies have borne the full weight of implementing a deterrence strategy by 
threatening arrest and prosecution, and by creating the Construction Industry Strike Force in 

3 See generally, Franklin Zimring and Gordon Hawkins, Deterrence: The Legal Threat in Crime Control (Chicago: 
University of Chicago Press, 1973); Alfred Blumstein, Jacqueline Cohen and Daniel Nagin, eds., Deterrence and 
lncapacitation: Estimating the Effects of Criminal Sanctions on Crime Rates (Washington, D.C.: National Academy of 
Science, 1978); and Ronald Clarke, "Situational Crime Prevention," Crime and Justice: An Annual Review of Research, vol. 
4, eds. Narval Morris and Michael Tonry (Chicago: University of Chicago Press, 1982). 
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December 1987, Governor Cuomo has already institutionalized a construction~specific agent of law 
enforcement deterrence. 

Deterrence, however, should not be exclusively a law enforcement responsibility. Ail 
government agencies with a role in the construction industry must contribute to the effort to 
expose and punish wrongdoing. First, they can increase the risk of detection by identifying bribes, 
frauds and other crimes. Second, they can refuse to do business with corrupt firms, a deterrent 
as, or more, patent than the threat of incarceration. Businessmen may fear the loss of business 
more than the loss of liberty because they believe, realistically, that substantial prison terms are 
reserved for notorious racketeers, and, equally realistically, that even if individuals are incarcerated, 
their companies usually continue business~as~usual. Therefore, two of the highest priorities of a 
comprehensive crime~control strategy must be: first, to identify to operating agencies those 
contractors and suppliers involved in systemic criminality; and second, to empower those agencies 
to exclude such companies from public contracting. 

As a social~control strategy, incapacitation aims to make it impossible for criminals to 
engage in illegal activities by separating racketeers from their corrupt firms, or otherwise denying 
them the means to engage in criminal activities. While incarceration is the most obvious 
incapacitation strategy, labor and corporate racketeers can also be eut off from their unions and 
businesses. Civil RICO suits can remove corrupt officiais from their organizations and, in 
appropriate cases, place those organizations under court~appointed receiverships. Agencies involved 
in public works and in regulating the construction industry can identify targets for such suits, and 
can provide information that could lead to the imposition of effective remedies. 

Opportunity blocking is a less-developed strategy, but one that is extremely effective when 
properly designed and implemented. lt seeks to change the social, economie, physical or 
organizational environment so that particular crimes become impossible, or at least very difficult, 
to carry out. A simple example of opportunity blocking is preventing theft from bus drivers by 
requiring that exact fares be placed in secure fare boxes which even the driver cannat open. More 
sophisticated examples include steps taken by sorne federal inspectors general to design 
administrative procedures and checks that prevent fraud in government spending programs, and the 
hiring by banks and other corporations of private investigating and security firms to carry out loss~ 
prevention audits and security-conscious reforms of operating procedures. Later in this chapter, 
we will propose that general or prime contractors undertaking public construction be required to 
retain private investigating auditing firms which will, among other tasks, design, implement and 
monitor compliance with opportunity blocking strategies. 

Changing economie incentives to give people less reason to reach out to racketeers and 
other corrupt figures is the most complex and undeveloped social-control strategy. Nevertheless, 
it offers the possibility of the most far-reaching reform.4 If, for example, the process of obtaining 
construction permits, progress payments or change orders were made more expeditious, fair and 

4 For proposais on how such reforms have been proposed to reduce racketeering in the carting industry, see the 
RAND/OCfF Study: Peter Reuter, Racketeering in Legitimate Industries (Santa Monica, Calif.: RAND Corp., 1987) 92~ 
93. 
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equitable, the incentives to pay bribes to those in a position to move the process along would 
diminish, and corruption would be reduced. Similarly, if we could diminish the economie benefits 
contractors achieve by the bribery of corrupt unionists, the contractors would have less incentive 
to make payoffs to union officiais. 

PRINCIPLES UNDERLYING THE DESIGN AND IMPLEMENTATION 
OF A COMPREHENSIVE CRIME-CONTROL STRATEGY 

UNDERSTANDING THE CAUSES AND DYNAMICS 
OF CORRUPTION AND RACKETEERING 

The development of a comprehensive crime-control strategy requires comprehensive 
intelligence about contemporary crime patterns, as weil as sophisticated economie and social analysis 
of why these patterns have persisted for so long. Intelligence information will tell us what crime 
groups are exerting influence over what unions, construction companies and suppliers; what cartels 
are in operation; and what public works projects are hemorrhaging money through fraud, waste and 
abuse. White creating intelligence bases is a common and weil understood skill in law enforcement, 
sophisticated and comprehensive analysis of these databases is much less so. By such analysis, 
intelligence data is conceptualized into descriptive and explanatory reports which identify the means, 
incentives and opportunities that make possible, indeed probable, systemic corruption and 
racketeering. Such an analysis is critical to designing reforms that are effective because they 
address causes rather than symptoms. 

OCfF's Construction Industry Project has been engaged in this kind of intelligence 
gathering and analysis for the last four years, utilizing investigations, staff research, consultants and 
workshops on each of the industry's principal crime problems. OCfF has relied not only on its 
own specialists, and on others in law enforcement, but has also consulted scholars from relevant 
disciplines and experts from inside and outside the industry. The resulting analysis fuels the 
proposais that follow. 

CREATING A SYNERGISM 

To achieve comprehensive reform, a few assumptions must be accepted. First, government 
agencies must become more crime conscious and crime resistant. This requires communication and 
working relationships between and among existing law enforcement, regulatory and building 
agencies. Second, these newly defined relationships and responsibilities should not distract these 
agencies from fulfilling other responsibilities. Rather, they can further crime-control goals by 
collecting and passing along information already available to them and by carrying out their present 
duties in a way that supports crime-control efforts. The regulating and building agencies must 
realize that a reduction in corruption and racketeering will enable them to accomplish their own 
goals. No building operation can be efficient if the system is rife with corruption. Similarly, it is 
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impossible to play an effective regulating role if the re.gulatory environment is laced with the 
opportunities, incentives and norms of bribery. 

The creation of this interagency synergism would th us require the following: 1) insuring 
that agencies relating to the New York City construction industry are aware of the dynamics of 
corruption and racketeering; 2) involving them in the formulation of strategies to counter that 
criminality; 3) inducing or requiring the implementation of these strategies; and 4) utilizing the 
enormous resources devoted to public construction as a means to influence directly and indirectly 
the conduct of private construction. 

A PROPOSED ORGANIZATIONAL STRUCTURE FOR THE FORMUlATION 
AND IMPLEMENTATION OF A COMPREHENSIVE CRIME-CONTROL STRATEGY 

We need to design and institutionalize a coordinated attack on corruption and racketeering 
using the methods described above. This task has at )east three prerequisites: 1) the collection 
of information about crime problems from ali relevant sources, and its dissemination to appropriate 
agencies; 2) the design of preventive law enforcement, regulatory, and/or operational strategies; and 
3) the implementation of these strategies. To fulfill these prerequisites the efforts of law 
enforcement officiais must be coordinated with those of policymakers in operating agencies. This 
coordination should enhance the ability of ali agencies involved to accomplish their respective 
missions, while respecting their need to operate independently. 

This is not a simple proposition. The designing of a system that enables law enforcement 
officiais to distribute relevant, nonprivileged information to non-law enforcement agencies is itself 
a challenge. Through the use of such investigative tools as electronic surveillance, grand juries, 
informants and undercover operations, law enforcement is in the best position to identify corrupt 
individuals and organizations and discover the patterns and dynamics of corrupt activity. 
Traditionally, the intelligence developed from criminal investigations has been used only in criminal 
prosecutions. lndeed, a number of statutory constraints prevent the use of such information for 
any other purpose.5 Nevertheless, we believe that law enforcement can do much more to share 
general and generic information about the nature of the problems and criminal schemes. 
Government agencies vulnerable to corruption and racketeering could theo use this information 
to structure their operations so that opportunities and incentives for criminal exploitation would 
be reduced. Furthermore, even without disclosing confidential information, law enforcement 
agencies should use their intelligence bases to design and advocate crime-prevention strategies. 
These strategies should be communicated to appropriate regulatory agencies for refinement and 
implementation. 

5 For example, New York Criminal Procedure Law §§ 190.25(4) and 700.65 restrict dissemination of information 
obtained through grand jury investigations and court-ordered electronic surveillance. 
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ORGANIZED CRIME TASK FORCE 

For the last four years the Organized Crime Task Force, bath through its Construction 
lndustry Project and its participation in the Construction Industry Strike Force, bas been intensely 
studying, investigating and prosecuting corruption and racketeering in the New York City 
construction industry. This experience convinces us that a statewide law enforcement-based 
research and analysis unit must be the "nerve center" of a comprehensive crime-control effort. 
Only law enforcement bas the capacity to gather intelligence about criminal conduct by using 
traditional means of research as weil as electronic and physical surveillance, subpoenas, informants 
and covert operations. Such a rich intelligence base needs to be analyzed and utilized in planning 
law enforcement strategies, setting priorities, choosing investigative targets, shaping remedies and 
designing opportunity blocking and incentive altering strategies for operating agencies. 

To a large extent, OCTF's Construction lndustry Project bas been functioning as such a 
research and analysis unit. This Final Report, and the Interim Report that preceded it, are the unit's 
primary work product. OCTF currently bas an analytic capacity in its teams of attorneys, 
accountants, investigators and tactical analysts, and in the consultants it bas drawn from academia 
and industry. Nonetheless, the time and energy of OCTF's teams are almost entirely consumed 
by their criminal investigations and prosecutions, and the agency bas a very limited in-bouse 
research and analysis division. We propose the creation of a permanent unit, staffed by individuals 
possessing the rich variety of skills and disciplines required to carry out its critical mission. 

The principal function of OCTF's Research and Analysis Unit would be to obtain 
information about systemic criminal activity in the industry from the Construction Industry Strike 
Force, from the rest of OCTF's investigations, and from as many law enforcement and non-law 
enforcement sources as possible; to retine, collate and store that information in retrievable 
information systems; and to use that information to develop analytical reports and to design 
preventive countermeasures for use by non-law enforcement agencies. Indeed, this unit should 
have the analytic capacity to carry out studies similar to this report.6 

CONSTRUCTION INDUSTRY STRIKE FORCE (CISF) 

The CISF, established by the Governor as a joint venture of OCTF and the New York 
County District Attorney's Office, bas concentrated for the past two years on the investigation and 
prosecution of corruption and racketeering in the New York City area construction industry. lt 
bas obtained a number of important indictments and convictions, thus significantly bolstering 
conventional deterrence. In addition, it bas developed productive working relationships with a large 
number of law enforcement agencies with jurisdiction over labor and corporate racketeering, with 
most of the New York City building and regulatory agencies, and with severa} of the public 

6 Although the basic research on the history and socioeconomic and structural causes of corruption and racketeering 
in the New York City construction industry is complete with this Final Report, more specifie reports that would focus on 
particular subindustries, unions, suppliers, contractors and crime problcms remain ta be done. 
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authorities with large capital projects. As a result of this work, it now bas a reservoir of 
experienced staff with knowledge of and expertise in New York City's construction industry. 

OCfF and the New York County District Attorney's Office have agreed to support the 
New York City School Construction Authority Inspector General's Office by assigning two CISF 
teams of lawyers, investigators, accountants and analysts -- one from each office -- to investigate 
corruption and racketeering in the $4.3 billion school construction program. OCfF is now forging 
a similar Strike Force venture with the Port Authority of New York and New Jersey. Through this 
kind of collaboration, law enforcement will be in a better position to identify and prosecute 
construction-related crimes, and two important building agencies will be better able to protect 
themselves from victimization. 

OFFICE OF CONSTRUCTION CORRUPTION PREVENTION (OCCP) 

While CISF and OCfF's Research and Analysis Unit will generate intelligence and develop 
anticorruption and antiracketeering strategies, a mechanism outside of law enforcement is needed 
to retine and implement these reforms. Thus, we propose the creation of an Office of 
Construction Corruption Prevention (OCCP), whose primary responsibility will be to utilize 
intelligence, information and industry knowledge (much of which will be collected by OCfF's 
Research and Analysis Unit) to design and implement regulations or procedures that bolster 
deterrence, further incapacitation, black opportunities and reduce racketeering susceptibility and 
potential. We envision, for example, the standardization of procedures related to contracting, 
invoicing, job classifications and record keeping by government agencies and by contractors and 
subcontractors working on government projects. 

While OCCP will be new, we propose that, like the Construction lndustry Strike Force, it 
be staffed jointly by and draw its authority from two already existing bodies. In OCCP, resources 
and expertise of the Office of Construction 7 and the Department of Investigation (DOI)8 may be 

7 Established by Executive Order No. 24 in October 1978, the Office of Construction has as its mandate the 
facilitation of construction in the City, including the reduction of inefficiency and fraud with respect to public construction. 
lts primary goal, which is to promote and expedite construction, includes streamlining procedures to avoid delays in the 
commencement and completion of projects. The Office also acts as an ombudsman in the construction industry, and serves 
as a sounding board for developers, contractor5 and suppliers with complaints about and suggestions for reforming 
governmental regulation in the industry. 

This office, with ils jurisdiction over construction in New York City, has amassed information conceming 
contractors and construction projects. The Office of Construction is thus well-situated ta work with other agencies in 
reforming construction procedures, regulations and codes, and to be an advocate for efficiency and competitiveness as weil 
as for integrity. 

8 The New York City Department of Investigation (DOl) is a mayoral agency whose duty is ta increase the 
govcrnmcnt's accountability ta the public. Part of its function is ta uncovcr corruption and criminal activity, and ta design, 
through its loss prevention unit, systems that reduce fraud, waste, abuse and criminal activity in government operations. 
One of the operating units in the Dcpartment of Investigation is the Corruption Prevention and Management Review 
Board. lts function is ta revicw operations in agencies and develop standards to prevent corruption. Association of the 

(continued ... ) 
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redeployed to address crime in the construction industry more effectively. The Director of OCCP 
should be jointly appointed (and removable) by the heads of both agencies, th us giving the office 
sorne degree of operational independence. 

The marriage of DOl and the Office of Construction in this new agency is just the kind 
of synergism that is needed. DOl, the agency charged with investigating corruption in ali City 
agencies, has also developed substantial expertise in crime prevention. Furthermore, through its 
lnspectors General, DOl is in the best position to monitor implementation and compliance with 
OCCP regulations and procedures. 

The Office of Construction is the City's construction troubleshooter. lt functions as a 
liaison between the construction industry and City bureaucracies. lts main goal is to expedite 
construction by reducing bureaucratie obstacles. Thus, it can serve as a "rationalizing body" to 
reduce uncertainty and promote stability in the construction process. 

OCCP will be able to combine the powers of DOlto obtain City building agencies' books, 
records, audits and other information, with the power of the Office of Construction, to impose 
rules and regulations on those same agencies. We propose that the imposition of regulations and 
reforms proposed by OCCP require the approval of both DOl and the Office of Construction. 
This would insure that OCCP's proposais serve the interests of reducing corruption and 
racketeering without impeding the building process. We anticipate that at least one agency will 
receive comments on proposed reforms from those industry groups and government agencies likely 
to be affected. 

8( ... continued) 
Bar of the City of New York, Committee on Municipal Affairs, "Report on the New York City Department of 
Investigation," The Record 43 (December 1988): 958. 

DOl is required to perform investigations ordered by the Mayor, the City Council and the DOl Commissioner. 
Ils jurisdiction, which extends beyond City agencies and employees, includes anyone doing business with the City. To carry 
out its investigations, DOI has the power to subpoena witnesses and hold hearings. See New York, N.Y., Charter§§ 803 
and 805 (1989). 

In 1986, the Inspector General program was brought into the Department of Investigation. Each City agency 
has an Inspector General who investigates corruption and other criminal activity within the agency and reports his or her 
findings directly to the DOl Commissioner. Because the Inspectors General carry out their investigations free from the 
interference of agency heads, they have considerable independence. 

Recent changes in DOI include additional resources (including moncy and personnel), broader responsibilities for 
the Inspectors General and the Department as a whole, and, most importantly, a new emphasis on prevention of 
corruption. In addition, as of January 1988, the Commissioner, each agency head, and the agency's Inspector General are 
required to develop annually a "comprehensive anti-corruption program," whose success is evaluated at the end of the year. 
See Executive Order No. 105, December 26, 1986. 

New methods intended to improve the recording of critical information, as weil as a series of procedures designed 
to provide careful scrutiny of progress in ongoing investigations, have also been implemented, th us facilita ting the processing 
of information and the conduct of investigations. 
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Although an operating agency could reject an OCCP proposai outright, such a rejection 
should be forwarded to the Mayor in writing. Thus accountability would be insured, and the 
reasons for rejection made public. OCCP should also be empowered to hold periodic public 
hearings on corruption and racketeering in the construction industry. These hearings would: 1) 
generate information about systemic problems; 2) require public and private officiais to detail their 
strategies for reducing the level of illicit activity within the industry; and 3) insure that the public 
climate which fosters such change continues to exist. 

CERTIFIED INVESTIGATIVE AUDITING FIRM (CIAF) PROGRAM 

While DOl oversees mayoral building agencies, it Jacks adequate personnel to monitor the 
large number of New York City public works projects ongoing at any one time. Adhering to the 
principle of leveraging scarce government resources, we recommend in Chapter 8 a new type of 
private sector initiative, the adoption of a Certified Investigative Auditing Firm (CIAF) program 
to augment DOI's monitoring capabilities. 

CIAFs would be independent firms, licensed by DOl, with the investigative, auditing, loss 
prevention, engineering and other skills necessary to oversee on-site construction activity and 
record-keeping practices. The principal contractor on public works projects in excess of $5 million 
would be required to employ a CIAF, with a minimum of two percent of the project cast dedicated 
to funding the CIAF's operations. The use of CIAFs should produce savings sufficient to justify 
their cast. (While CIAFs might discourage criminal conduct that actually reduces the cast of 
construction or provides other monetary benefits to individuals and enterprises, we do not -- nor 
should we -- calcula te th ose figures into the equation.) But even if the legitima te savings were Jess 
than two percent of the project priee, the social benefit derived from the reduction of corruption 
and racketeering would justify the expenditure. 

The CIAF would serve as a private inspector general, hired by general or prime contractors 
on large public construction projects to insure compliance with relevant law and regulations 
(including those issued by OCCP), and to deter, prevent, uncover and expose unethical or illegal 
conduct. The CIAF would play the same kind of role that lawyers, accountants and investigators 
have increasingly performed for public and private corporations desiring protection against 
intentional or inadvertent violations of laws and regulations. For example, in 1983 the GPU 
Nuclear Corporation retained an independent investigator to conduct an inquiry into the generating 
station at Three Mile Island. The investigator's report was filed with the Nuclear Regulatory 
Commission and released to the public. The Tennessee Valley Authority authorized a similar 
investigation to evaluate the structure and performance of its Nuclear Safety Review Staff as an 
in-house investigative unit. Based on the investigator's findings, the Nuclear Safety Review Staff 
was replaced by a new organization.9 Similarly, the Alaska Pipeline Commission retained an 
attorney/private investigator to look into cast overruns on the state's ail-and-gas pipeline. This 
investigation documented $1.5 billion in cast overruns. When, as a result of the investigation, the 

9 Eric Lindeman, "White Abolishes NSRS as TV A's Independent Invcstigative Branch," Inside the N.R.C. 8 (28 April 
1986): 6. 
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Commission filed suit against the major ail companies, the investigating attorney worked on the 
case. In yet another example, a lawyer/investigator team retained by Dayco Corp. (now DAY 
International) uncovered $13 million worth of employee fraud/0 

A final example involves participants in mergers and acquisitions who, before completing 
a transaction, must exercise "due diligence" in ensuring that ali the representations made by other 
participants are in fact true. In many instances, outside investigators are hired to perform this 
function by examining areas of potential problems concerning the participants or the transaction 
itself. To do this, the investigator may examine environmental impact studies, check compliance 
with Security and Exchange Commission regulations and verify compliance with numerous other 
relevant standards and regulations. 

OFFICE OF UNION MEMBERS ADVOCATE (OUMA) 

A comprehensive crime-control strategy for the City's construction industry must also include 
an effective antidote to labor racketeering. In Chapter 7 we will set forth a number of proposais 
to implement such a strategy. We specifically propose the promotion of union democracy as a 
means for increasing union resistance to racketeering. If rank-and-file union members can make 
their elected officers responsive to the membership's actual needs and best interests, racketeers will 
no longer be able to sell out the rights of union members by soliciting bribes or extorting money 
from contractors. 

To promote union democracy, we will propose the creation of an Office of Union Member 
Advocacy (OUMA), within the State Consumer Protection Board, to act as an ombudsman in 
advancing the rights of construction union members. OUMA would pay particular attention ta 
elections and to job referral procedures -- two areas often subverted by racketeers to punish those 
who seek to assert their rights or who dare to challenge corrupt practices. OUMA would be 
authorized to conduct investigations and to undertake or support litigation and advocacy before the 
State Department of Labor and other appropriate bodies. 

In carrying out its duties, OUMA would necessarily acquire significant information on 
corruption and racketeering in the construction unions. Thus, OUMA and the Research and 
Analysis Unit of OCfF should work closely together in fulfilling their respective missions. 

10 Jennifer Hall, "Private Eye Lenzner Goes International," Legal Times 10 (6 July 1987): 4. 

Our CIAF concept has already been adopted in United States v. Salemo, 86 CR 245 (S.D.N.Y. 1986), in which 
one of the defendants, Edward J. Halloran, was ordered to forfeit to the United States his interests in Certified and Big 
Apple concrete companies, owners of ali but one of"the batching plants located in Manhattan. In Salemo, the Court 
authorized the sale of Halloran's interests ta the "Quad Companies," whose principals are John Quadrozzi and Michael 
DiBenedetto. At the same time, the Court appointed Bart M. Schwartz, of Kroll Associates, as a monitor to "oversee the 
activities of Quadrozzi, DiBenedetto and the Quad Companies" and gave Schwartz "full authority, without prior notice, to 
audit the financial affairs and business operations" of Quad. (Order of U.S.DJ. Mary Johnson Lowe, dated April 4, 1990). 

140 



STATE AND CI1Y TAX ENFORCEMENT AGENCIES 

In Chapter 8 we will describe the strategie value that sustained, rigorous tax enforcement 
in the construction industry can play in a crime-control initiative. This goal requires long-term, 
institutionalized cooperation between CISF and both the Revenue Crimes Bureau of the State 
Department of Taxation and Finance and the Audit and Enforcement Division of the City 
Department of Finance. 

CISF's attack on corporate racketeering and on Cosa Nostra members and associates would 
be greatly assisted if both state and local tax agencies mounted initiatives focusing on construction 
industry tax frauds. The tax revenues derived from a construction-specifie initiative might we11 
cover the personnel costs associated with it. Moreover, the tax agencies' efforts to audit 
construction companies, to increase tax compliance, and to recover monies from tax evaders would 
also provide investigative leads for CISF, since most corporate racketeering is accompanied by 
falsification of corporate books and tax fraud. This is an excellent example of how enhanced 
agency coordination and cooperation could help to reduce systemic criminality in the construction 
industry through better development of existing resources.l1 

INVOLVEMENT OF OTHER INSTITUTIONS 

The roles, responsibilities and interrelationships of the five agencies discussed above should 
provide a basis for involving many other government agencies in the comprehensive crime-control 
strategy. OCCP, because it is to be comprised of both DOl and the Office of Construction staffs, 
will be responsible for obtaining information from and involving ali of the City's operational 
agencies conducting public works and regulating construction. 

Similarly, CISF will maintain and expand working relationships with ali investigative and 
prosecutorial agencies -- federal, state, and local -- whose responsibilities touch on 
construction-related crimes. 

Similarly, in fulfilling its responsibility to analyze the information provided by the CISF, 
OCTF's Research and Analysis Unit will necessarily involve government agencies, universities and 
research institutes. 

11 Likewise, the Department of Labor's Fair Labor Standards Act enforcement unit should target the New York City 
construction industry for audits; ERISA enforcement should also give special attention ta the industry as weil. 
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______________ ....... 

CHAPTER 7 

ATIACKING LABOR RACKETEERING 

INTRODUCTION: THE MENACE OF LABOR RACKETEERING 

Labor racketeering is the most serious crime problem in the New York City construction 
industry because it is so pervasive, has so many victims, and is the catalyst for the commission of 
so many other kinds of crimes. lt victimizes employers and employees, loots pension and welfare 
funds, modes the federally guaranteed right to union democracy, stifles economie competition, and 
subverts the collective bargaining process. It is the wedge by which Casa Nostra has pried its way 
into the industry. 

As a result of labor racketeering, many honest workers do not run for union office, attend 
union meetings, insist on their contract rights, file grievances or speak their minds. Many legitimate 
businessmen refuse to do business in New York City or are driven away. Because labor 
racketeering makes public works cast more to undertake, sorne are not undertaken at ali, or are 
carried out in a less ambitious manner or on a smaller scale. Through labor racketeering, corporate 
racketeers allocate contracts among themselves and exclude those outside their "clubs" from bidding 
for work. 

As explained in Chapter 2, two characteristics of the New York City construction industry 
crea te the racketcering susceptibility that accounts for the prevalence of labor racketeering in many 
of its trade unions. First, in New York City, union officiais often control the supply of construction 
workers on major projccts. They determine who gets workers, which workers they get, how much 
the workers are paid, and what happens on the job site. Whoever contrais labor can extort 
contractors by threatening labor problems and can solicit bribes from them in exchange for the 
ability to avoid or violate collective bargaining agreements. 

Second, construction trades unions are themselves highly susceptible to influence and control 
by racketeers. Ironically, the same factors that create the need for construction unions e:xplain 
their vulnerability to labor racketeering. Construction work is cyclical, seasonal and casual; job 
security does not exist. Unions bring together construction workers who are scattered on hundreds 
of diverse sites. But precisely because workers are so dispersed, legitimate opportunities for leaders 
to emerge from the rank-and-file or for solidarities to develop are extremely limited. Nthough 
strong unions can prevent exploitation by employers, they also present opportunities for exploitation 
by union officiais. In a highly unionized construction industry such as New York City's, workers' 
economie survival depends on the good will of their union officiais. These officiais are generally 
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responsible for assigning stewards to the job sites and for supervising the hiring hall which assigns 
workers to jobs and determines who gets such perquisites as overtime, easy work and no-show jobs. 
Workers also depend on the honesty of union officiais who serve as trustees of employee benefit 
funds. 

Once racketeers obtain control of a union, their control over rewards and punishments is 
so great that honest reformers find it almost impossible to remove them. The racketeers' 
dominance over the union's institutions gives them control over communications, budget, 
administrative apparatus, and pension and welfare funds. They cao control meetings and rig 
elections. They cao intimidate opposition candidates, deny them jobs, black access to accurate 
mailing lists, and promote propaganda and disinformation through union newsletters. Even if a 
rank-and-file opposition mounts a successful challenge, corrupt forces in the district council or 
international union cao squelch the "uprising" by recognizing new locals or by placing the rebel 
local under international union trusteeship. 

Three general strategies have been suggested to make the construction industry less 
susceptible to labor racketeering. The first would be to weaken the construction unions' 
"monopoly" over labor by encouraging competition in the supply of labor. According to this view, 
the existence of alternative supplies of nonunion labor would }essen the leverage corrupt union 
officiais have over bath contractors and workers. We have considered and rejected the idea of 
recommending that the State and City encourage open shop (nonunion) construction. First, 
construction unions have made immense contributions to their members' economie well being and 
to New York City's building industry. Second, this strategy would be counterproductive, because 
it would penalize the very workers whose resistance to domination by racketeers needs to be 
strengthened. In any case, such an approach would surely fail to be adopted, given that New 
Yorkers have historically provided strong legislative and social support for organized labor, 
especially in the construction trades. 

A second strategy would be to increase regulation and supems1on of the construction 
trades' collective bargaining process, thereby reducing abuses that result in featherbedding, no-show 
employees and indefensible work practices. States, however, are severely circumscribed in pursuing 
this strategy by the federal preemption doctrine, which bars states from regulating those fields that 
the national government bas reserved for federal regulation. Federal preemption places states and 
local governments confronted by serious labor racketeering in an extremely difficult position. The 
federal government bas established a comprehensive collective bargaining system designed to protect 
and enhance the rights of workers. However, when racketeers pervert this system by corruptly 
using the power of unions for personal gain, the federal regulatory agencies charged with addressing 
racketeering in tabor-management relations have, at least in New York City's construction market, 
proven either unwilling or unable to meet their responsibilities. Nonetheless, because of the 
preemption doctrine, affected state and local governments to a large degree are denied the ability 
to take their own countermeasures. 

The third and most promising strategy is to nurture, encourage and support union 
democracy. In essence, labor racketeering involves the exploitation of rank-and-file workers for 
the benefit of corrupt union officiais and employers. By paying off union officiais, corrupt 
employers cao ignore the rights of their employees as guaranteed in collective bargaining 
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agreements. Corrupt labor officiais, who find it profitabl~ to trade their members' economie rights 
for cash and other bribes, do not hesitate to blacklist those with the temerity to complain. Thus, 
with continued irony, unions that enhance the rights and interests of workers have, in the bands 
of racketeers, become vehicles for exploiting workers. 

As far back as the 1940s, the American Civil Liberties Union and other reformist groups 
argued that unions which respect their members' rights, which have fair and competitive elections, 
and which make the leadership accountable to the rank-and-file, will be resistant to racketeer 
domination.1 Indeed, Congress adopted this strategy for attacking labor racketeering when it passed 
the Landrum-Griffin Act in 1959. 

The power wielded by construction union officiais makes it very difficult for honest workers 
to assert their economie interests and regain control of their unions. Government policy must 
therefore give highest priority to assisting honest workers in obtaining their rights and wresting 
control of their unions from racketeers. We recommend that: 1) the federal government better 
enforce the union democracy laws now on the books; 2) New York State create astate advocate 
to promote construction workers rights; and 3) law enforcement continue to bring criminal and civil 
actions to remove racketeers from construction trade unions. 

ENFORCING EXISTING LA WS 

Tiuee major federal laws have been enacted to regulate labor union activities. These are 
the 1935 National Labor Relations Act (popularly known as the Wagner Act),2 which set forth the 
foundation of the collective bargaining srtem; the 1947 Labor-Management Relations Act 
(popularly known as the Taft-Hartley Act), which sought to limit the power of unions; and the 
Labor-Management Reporting and Disclosure Act of 1959 (popularly known as the 
Landrum-Griffin Act),4 which sought to reduce corruption within unions and to guarantee certain 
democratie rights to union members. Union members are also affected by a fourth statute, the 

1 Democracy in Trade Unions (New York: American Civil Liberlies Union, November 1943); Democracy in Trade 
Unions: A Survey, with a Program of Action (New York: American Civil Liberties Union, May 1949); A Labor Union 
"Bill of Rights," Democracy in Trade Unions: The Landrum-GriJJm Act (New York: American Civil Liberties Union, 
March 1963). 

2 National Labor Relations Act of 1935, ch. 372, 49 Stat. 449 (codified as amended at 29 U.S.C. §§ 151-69 (1982)). 

3 Labor-Management Relations Act of 1947, ch. 120, 61 Stat. 136 (codified as amended in scattered sections of 29 
U.S.C.). 

4 Labor-Management Reporting and Disclosure Act of 1959, Pub. L. No. 86-257, 73 Stat. 519 (codified as amended 
in scattered sections of 29 U.S.C.). 
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Employment Retirement Incarne Security Act of 1974 (popularly known as ERISA),5 which was 
designed to protect pension and welfare funds. 

THE WAGNER ACT 

The Wagner Act recognized the right of workers to band together to bargain collectively 
with their employers as to wages, hours and working conditions. lt created the National Labor 
Relations Board (NLRB) to regulate the collective bargaining process and to settle disputes related 
to that process. Because the focus of the Act was the employer-employee relationship, the rights 
of workers within their unions was largely overlooked. 

THE TAFT-HARTLEY ACT 

The Taft-Hartley amendments of 1947 added unfair labor practices to the list of activities 
prohibited under the Wagner Act. Among other things, it prohibited discrimination or coercion 
against union members for their intraunion political activities. The Act also prohibited 
consideration of a member's union political activities when referring workers for jobs from the 
hiring hall. While this Act has been the most important weapon for litigants challenging unfair 
hiring hall practices, it has three substantial limitations.6 

First, the Act vests enforcement authority in the General Counsel of the NLRB; a decision 
not to issue a complaint in a particular case is unreviewable by the Board or the courts.7 If the 
General Counsel files a complaint with the Board, private counsel for the complaining union 
member is allowed to intervene, but only to a limited degree. 

Second, the NLRB's remediai authority is circumscribed by the requirement that its orders 
not be punitive.8 Thus, relief is likely to be prospective only -- for example, cease-and-desist orders 
may be issued, designed to prevent future hiring hall abuses. Furthermore, such orders may be 
directed only against the union generally, and not individually against any offending officiais. Thus, 
if a union officer was found responsible for discriminating against a "dissident" with respect to job 

5 Employment Retirement Incarne Security Act of 1974, Pub. L. No. 93-406, 88 Stat. 829 (codified as amended 
in scattered sections of 5, 18, 26, 29, 31 and 42 U.S.C.). 

6 See Barbara J. Fick, "Polilical Abuse of Hiring Halls: Comparative Treatment under the NLRA and the 
LMRDA," Industrial Relations Law Journal 9 (1987): 339. See also Robert M. Bastress, "Application of a 
Constitutionally-Based Duty of Fair Representation ta Union Hiring Halls," West Virginia Law Review 82 (1979): 31. 

7 See Michael C. McClintock, NLRB General Counse/.· Unreviewable Power to Refuse to Issue an Unfair Labor 
Practice Complaint (Arlington, Va.: Carrollton Press, 1980). 

8 NLRB v. Strong, 393 U.S. 357 (1969); Loca/60, United Brotlzerhood ofCarpenters v. NLRB, 365 U.S. 651 (1961). 
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referrals, the officer could not be held personally liable for the dissident's monetary lasses; damages 
could only be awarded against the union treasury. 

Third, the Board's orders are not self-enforcing. If a union officer refuses to comply 
voluntarily, the Board must enforce its arder in a federal circuit court of appeals via a contempt 
proceeding. Further delays are inevitably occasioned by lengthy appeals.9 

THE LANDRUM-GRIFFIN ACT 

By the 1950s, it had become apparent that sorne unions were dominated by racketeers who 
were utilizing their power to exploit both employers and the union rank-and-file. In 1959, in the 
wake of the McClellan Committee hearings on labor racketeering, Congress passed the 
Landrum-Griffin Act.10 

Title 1, known as the union members' Bill of Rights, guarantees union members certain 
essential democratie rights: the right to nominate candidates for union office; the right to vote in 
union elections; the right to participate in union meetings; the right to free speech and assembly; 
the right to hold secret ballot elections on dues increases; and the right to sue the union. lt also 
provides that a union cannat discipline a member without bringing specifie charges and providing 
the "accused" an opportunity to mount a defense. 

Title 1 rights are enforceable only through a private action filed by the aggrieved union 
member, who must pay ali counsel fees and other litigation expenses. Although a court may arder 
compensation for a successful litigant, such compensation cannat be counted on. Thus, in arder 
to enforce Title 1 rights, a union member generally has no alternative but to hire a lawyer at his 
own expense, and thereby undertake litigation against an organization with vastly superior resources. 

Title Il, Trustecships, describes the circumstances in which a national or international union 
may impose a trustecship upon a district or local union. (Ironically, corrupt officiais at the national 
level often use this tactic when a dissident group gains control of a local). A union member 
wishing to challenge such a trusteeship has two choices. First, the member can file a complaint 
with the Department of Labor. If the Department agrees, it may bring a civil action against the 
parent union. Second, the member may institute a private civil action challenging the trusteeship. 

Title IV sets forth rules designcd to assure fair election of union officers. Enforcement of 
thcse rules is exclusively the responsibility of the Department of Labor; individuals denied the 
right of free union elections must convince the Department to commence a law suit. Historically, 

9 For an cxample of how a union can delay compliancc with such an ordcr, see the Kuebler case describcd in 
Chaptcr 2, footnote 20. 

1° For a general discussion of the Act, see Janice R. Bcllace and Alan D. Berkowitz, 17ze Landnun-Griffin Act: 
Twenty Years of Federal Protection of Union Members' Rights (Philadelphia: lndustrial Research Unit, The Wharton 
School, University of Pennsylvania, 1979); Clyde Summers, Joseph Rauh, and Herman Benson, Union Democracy and 
Landmm-Griffin (New York: Association for Union Democracy, 1986). 
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the Department has been reluctant to bring such suits. An aggrieved union member can bring a 
challenge to the Department only after the election has been held and only after exhausting 
internai union remedies. If, after three months, the union has taken no action, the complainant 
can file a complaint with the Department of Labor. In Hodgson v. Steelworkers Local 6799,11 the 
Supreme Court further limited th~e lawsuits by holding that the Secretary of Labor can sue only 
on those issues that the member attempted to correct through the union's internai proceedings. 

The Department of Labor's inability or unwillingness to vigorously enforce Title IV 
undermines the efficacy of its remedies.12 The erratic quality of its enforcement is attributable to 
a significant degree to the incompatibility of the Department's enforcement and regulatory 
functions. The Department's primary mission is to resolve tabor-management problems. This 
necessarily requires good working relations with high-ranking labor officiais, and makes investigating 
and enforcing the complaints of rank-and-file dissidents against top labor officiais at best awkward 
and, at worst, a conflict of interest.13 

Title V, Financial Safeguards, imposes fiduciary standards on union officers and employees. 
A union member may bring a cause of action against union officers on behalf of the union in a 
federal district or state court. Under this section, persans who violate the fiduciary requirements 
may be held either civilly or criminally liable. 

11 403 u.s. 333, (1971). 

12 When Congress enacted the National Labor Relations Act in 1935, it recognized that an impartial 
enforcement agency was needed ta deal with unions and employers. Congress did not select the 
Department of Labor ta enforce the NLRA; it instead created the National Labor Relations Board. 
When Congress passed the LMRDA in 1959, it should have recognized that whatever agency enforced 
the Act had ta remain impartial towards union leaders, on the one hand, and rank-and-file members, 
especially dissidents, on the other. Unfortunately, Congress lacked the foresight ta provide for such an 
impartial enforcement agency. Instead, it gave a large measure of the enforcement power and 
responsibility ta the Department of Labor. That oversight remains the primary obstacle ta effective 
enforcement of the LMRDA 

Herman Benson, "Union Democracy and the Landrum-Griffin Act," Review of Law and Social Change Il (1982-83): 172-
73. 

13 The Department of Labor's Office of Labor Racketeering (OLR) is the exception that proves the rule. Precisely 
in arder ta shield the Office from the kind of inherent contlict between cooperating with and investigating organized labor, 
OLR was placed under the Department's independent Inspector General. Nevertheless, the Office has always faced an 
uphill battle within the Department for resources and support. 
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Because of these various limitations, the Landru:n-Griffin Act has not lived up to its 
promises.14 Accordingly, we recommend that the Act be amended to strengthen its protection of 
membership rights. Sorne suggestions are: 

.,. Relieve the Department of La bor of its Landrum-Griffin enforcement responsibilities 
and turn those responsibilities over to a specialized, independent enforcement agency 
or to the Justice Department.15 

... Make Title IV's election provisions enforceable either by filing a complaint with the 
government enforcement agency or by bringing a private suit. 

... Make preelection remedies available to complainants in election cases. 

... Revise the criteria for voiding elections so that an election can be overturned if 
either: 1) purely technical violations could have affected the election's outcome, or 
2) the violations, regardless of their effect on outcome, were so egregious that they 
vitiated the democratie character of the election process. 

Require unions to elect business agents, now sometimes an appointive position, thus 
depriving corrupt union officiais of the ability to appoint another corrupt union 
member to this important and powerful position. Also, the position of business 
agent is currently categorized as a union employee or representative, making the 
business agent eligible to serve as a union officer as weiL The business agent should 
be reclassified as a union officer, thus disqualifying anyone from serving in two 
positions -- business agent as weil as union officer -- at the same time. 

Grant union members standing in federal court to contest the legality of those union 
elections supervised by the Labor Department. At present, the Department is the 
sole judge of an election's fairness, even though it bas supervised the election . 

.,. Make attorneys' fees more readily available for private intervention in Title IV suits. 
Because legal fees are uncertain in election cases, it is difficult to obtain counsel 
even in a meritorious suit.16 

14 See Edgar N. James, "Union Democracy and the LMRDA: Autocracy and Insurgency in National Union 
Elections," Harvard Civil Rights-Civil Liberties Law Review 13 (1978): 247; Paul Levy, "Eiecting Union Officers under the 
LMRDA," Cardozo Law Review 5 (1984): 737; Dennis Kuhn and Charles Zech, "Labor Law and the Political Process in 
Labor Unions: Leviathan versus Voter Responsive Democracy," Labor Law Journal 37 (1986): 259; and Note, "The 
Limitations Period for Title I of the LMRDA: Protection of the Union Member's Civil Rights," Indiana Law Review 21 
(1988): 587. 

15 We urge the U.S. Senate's Permanent Subcommittee on Investigation ta hold hearings on this issue and, if its 
conclusions are similar ta ours, ta draft legislation ta resolve the problem. 

16 Benson, "Union Democracy and the Landrum-Griffin Act," 153; Joseph Rauh, "Twenty-Five Years of 
Landrum-Griffin," Union Democracy and Landrum-Griffin, eds. Clyde Summers, Joseph Rauh and Herman Benson, (New 
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ERISA 

The Employee Retirement Incarne Security Act of 1974 (ERISA) was designed to bring 
arder and stability to private pension and benefit plans, and to prevent the looting of these funds 
through fraud and embezzlementP Although a major advance over the patchwork of state 
regulations which had previously governed pension funds, ERISA has not provided adequate 
oversight, monitoring or enforcement. The result is that sorne union pension and welfare funds 
are a cash reservoir for racketeers. Current federal monitoring and enforcement of pension and 
welfare funds is tao insubstantial to provide an effective deterrent to fraud and theft. If the funds 
were better protected against corrupt predators, racketeering potential would be reduced. 

ERISA includes regulations covering four basic areas: reporting and disclosure, fiduciary 
standards, participation and vesting, and joint and miscellaneous tax matters. Responsibility for 
administering and enforcing the Act is divided among the U.S. Department of Labor, the Internai 
Revenue Service, the Pension Benefit Guarantee Corporation, and the U.S. Department of Justice. 

The statute requires that each fund submit an annual report, with an accountant's financial 
statement. This report is filed with the Internai Revenue Service, which eventually forwards it 
to the Labor Department. lt is mainly through review of these annual reports that the Labor 
Department is expected to detect breaches of the fiduciary standards mandated by the Act, and to 
refer any possible criminal violations to the Department of Justice.18 

lt has become clear that the above regulatory scheme has been a failure, and that the 
Labor Department has proven incapable of detecting the improper use of funds by trustees and 
administrators.19 Sorne of the reasons for this are built into the Act itself: 1) the reports require 

16( ... continued) 
York: Association for Union Democracy, 1986) 14-15; Note, "Union Elections and the LMRDA: Thirteen Years of Use 
and Abuse," Yale Law Journal 81 (1972): 409. 

17 The authors of the bill were in part responding to Casa Nostra's control over the Teamsters Union Central States 
Pension and Welfare Fund, and to the more general threat that labor racketeers pose to union members' pension and 
welfare funds. 

18 ERISA § 404(a)( 1)(B), 29 U.S.C.A § 1104(a)( 1 )(b) is a codification of the common law rule that a fiduciary must 
act with the care, skill, prudence and diligence under the prevailing circumstances that a prudent man acting in a like 
capacity and familiar with such matters would use in the conduct of an enterprise of a like character and with like aims. 
Sec also Kirk F. Maldonado, "Fiduciary Responsibilities under ERISA," The Labor Lawyer, 2 (1986): 819. 

19 See e.g., testimony of Jeffrey N. Clayton, lan D. Lanoff and Robert AG. Monks, former Administrators of the 
Labor Department's Office of Pension and Welfare Benefits Programs (now called the Pension and Welfare Benefits 
Administration), before the United States Subcommittee on Oversight of Government Management of the Committee on 
Governmental Affairs, in Hearings on the Department of Labor's Enforcement of the Employee Retirement Incarne Security 
Act [ER/SA], 99th Cong., lst sess. (Washington, D.C.: GPO, 1985) 4-94. 

The Subcommittee's findings included the following: 
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insufficient data; 2) the independent audits that accomp;my the reports are tao limited; 3) the 
reports arrive tao tate to be timely employed;20 4) the Department has only a fraction of the 
personnel needed for monitoring and enforcement; 5) the civil penalties that may be imposed for 
breach of fiduciary responsibility are not severe enough to deter fraud. 

The Labor Department's Office of Labor Management Standards (OLMS) monitors and 
enforces the unions' compliance with the Landrum-Griffin Act, and its Office of Pension and 
Welfare Benefits Administration (OPWBA) monitors and enforces the funds' compliance with 
ERISA To implement and enforce the Act, OPWBA has only 300 agents nationwide, mainly 
auditors and investigators. Falling within their purview are approximately 900,000 private pension 
plans containing an estimated two trillion in assets, designed to provide the retirement incarne for 
approximately 42 million people.21 

White ERISA Section 103 requires that plans with 100 or more participants file an 
independent auditor's report annually, many of these audits are superficial; accountants have no 
incentive to delve below the surface of the materials presented by the administrator or trustees who 
hired them. There are severa} reasons for this: 

1) Although these audits are conducted in accord ance with generally accepted 
accounting procedures conforming to standards established by the American Institute of Certified 

19( ... continued) 
Despite the millions of workers and retirees dependent on ERISA-covered pensions, as weil as the hu ge 
monetary stakes involved, the Subcommittee found that enforcement of ERISA has not been a high 
priority of the Federal Government. Rather, the Department of Labor's implementation of the law has 
been characterized by grossly inadequate resources, longstanding deficiencies, frequently changing and 
inconsistent leadership, and shifting enforcement strategies. 

With less than one percent of plans being audited each year by the Department of Labor, the chances 
of the Department detecting violations of ERISA are minuscule. The lack of meaningful oversight of 
pension plans and their fiduciaries could jeopardize the pension protections established by ERISA 

United States, Senate, Subcommittee on Oversight of Government Management of the Committee on Governmental 
Affairs, A Report on the Department of Labor's Enforcement of the Employee Retirement Income Security Act (ERJSA), 
99th Cong., 2d sess. (Washington, D.C.: GPO, 1986) 4. 

See also Office of the Inspecter General, U.S. Department of Labor, Semiannual Report (October 1, 1988-March 31, 
1989) 1-5; and Office of the Inspector General, U.S. Department of Labor, Semiannua/ Report (April 1-September 30, 
1989) 1-2, 11-13. 

20 An electronic data processing system now being implemented within the Department of Labor should cause these 
reports to be available within a reasonable period after they are filed. 

21 United States Department of Labor, Pension and Welfare Benefits Administration, Research Office, Washington, 
D.C. 
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Public Accountants, they are based upon financial statements presented by plan administrators. 
Such audits are, by definition, limited in scope.22 

2) The Department of Labor, under administrative authority granted by ERISA, 
permits that assets held in trust in such govemment regulated industries as banking, insurance, and 
savings and loan institutions be excluded from the independent audit report. lt is left to the 
discretion of the fund administrator to include or exempt these funds from the audit. 

3) An auditor bas little incentive to uncover wrongdoing by the plan administrator 
or trustees since they hired the auditor and will decide whether or not to hire the same auditor 
again next year. Furthermore, nothing prevents the administrator from hiring as the independent 
auditor an accountant regularly retained by the fund for other purposes. Such an obvious conflict 
should be prohibited. 

The degree to which the auditing effort needs to be expanded, and the effect, once again, 
of federal preemption without adequate federal follow through, can be assayed by examining the 
role played by the New York State Insurance Department's Welfare Fund Unit in the days before 
passage of ERISA, which usurped the State's monitoring role. Before ERISA, a state auditor 
reviewed each fund report annually. Standards were developed for reasonable administrative 
expenses (approximately ten percent), and trustees were questioned if expenses ran higher.23 The 
lnsurance Department performed an audit on each fund as often as necessary and "at least once 
every five years," as required by statute.24 The Insurance Department billed the pension or welfare 
fund for the costs of the audit. 

In 1974, just prior to passage of ERISA, the State Insurance Department's Welfare Fund 
Unit employed sixty persans, mostly auditors, to monitor 1,600 employee benefit plans. By 
comparison, the New York area office of the Department of Labor's Pension and Welfare Fund 
Benefits Administration today bas only sixteen auditor-investigators to monitor 100,000 plans. Plan 
administrators and regulatory personnel who have observed monitoring procedures under both the 

22 If the expectancy is that audits will serve as compliance audits, then the audit required under existing 
law cannat be found adequate because that is not the audit's objective. An audit is designed to provide 
reasonable assurance -- not a guarantee -- that the financial statements do not contain material 
misstatements. But such an audit is not designed to measure or confirm compliance with ERISA or 
with the full body of regulatory requirements applicable to covered plans. 

Sce Andrew J. Capelli, Chairman, Employee Benefit Plans Committee of the American Institute of Certified Public 
Accountants, "Statement on Federal Statu tes, Regulations, Reports, and Oversight of Private Pension Plans under ERISA," 
submitted to the Employment and Housing Subcommittee of the Committee on Government Operations, United States 
House of Representatives, August 2, 1989. 

23 By contrast, the President's Commission on Organized Crime cited the case of a small dental fund where sixty
eight percent of the moncy went to administration and thirty-two percent went to benefits. President's Commission on 
Organized Crime, Organized Crime and Labor-Management Racketeering in the United States, Record of Hearing VI, 
Chicago, Illinois (Washington, D.C.: GPO, April 1985) 521, 599. 

24 In September 1984, New York's insurance law was recodified. The Article which had previously governed these 
funds, Article 3-A, became Article 44 (N.Y. Ins. Law§§ 4401-14 (McKinney 1984)). The law remains essentially the same. 
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New York State Insurance Department and under ERISA believe that New York State did a more 
timely and thorough job at no cast to the state. 

A substantial enlargement of ERISA enforcement through mandatory audits conducted by 
a monitoring agency is essential. We recommend that this be undertaken outside the U.S. 
Department of Labor25 in a manner similar to that used by New York State before the passage 
of ERISA This would require a greatly increased auditing and investigative staff, for which the 
benefit funds could ultimately pay through a fee structure. To test this, a madel program could 
be set up for the state of New York which, if successful, could theo be expanded to caver other 
states as weil. 

CREATING AN ADVOCATE FOR UNION DEMOCRACY 

The rights of union workers provided by Landrum-Griffin and other federal (as weil as state 
and local) Jaws are often not exercised. Unionized workers are not always aware of their rights, 
and they Jack representation to assist in enforcing them. lt is a sad commentary on the low regard 
paid to the civil rights of rank-and-file union members that, with the exception of the Association 
for Union Democracy (AUD),26 no civil rights organization is devoted to vindicating their statutory 
rights. Therefore, we recommend establishment of a New York State Office of Union Member 
Advocacy (OUMA) to assume responsibility for asserting and advancing the rights of individual 
construction workers as weil as construction workers as a class. 

An appropriate home for such an office is the State Consumer Protection Board, which is 
now responsible for advocating the rights and interests of consumers on a number of different 

25 Section 805(b) of the Comprehensive Crime Control Act of 1984 amends ERISA and chides the Secretary of 
Labor for past failure to act against racketeering. Underlying passage of Section 805 was Congress' conclusion that the 
bane of employee benefit plans and unions was not onty the toophotes which §§ 801 through 804 address, but also laxity 
by the Department of Labor. See Danielle Panter, "The Changes Accomptished by the Labor Racketeering Amendments 
of the Comprehensive Crime Control Act of 1984", Labor Law Journal 36 (1985): 744. 

At hearings teading up to passage of the act, Senator Sam Nunn stated that "on the Teamsters investigation, it 
was almost as if the Labor Department -- and 1 say atmost because 1 never did find anything this direct. But it was almost 
as if they said, 'anytime you fellows investigating out there get anywhere near organized crime, back off, we'll find a way 
to exclude that."' United States, Senate, Subcommittee on Labor of the Committee on Labor and Human Resources, 
Labor Management Racketeering Act of 1981: Hearings on S. 1785, 97th Cong., 2nd sess., 10 (Washington, D.C.: GPO, 
1982) 29. Senator Nunn attributed this problem to a misconceived sense that "if you root out corruption in organized 
tabor, you offend organized tabor" (37). 

26 AUD operates on a meager budget, with extremety modest outside funding. Neverthetess, it ptays a vigorous and 
crucial role in advising union grievants and dissidents, publishing an informative newstetter (Union Democracy Review), 
sponsoring conferences, and keeping the issue of workers' rights ative. AUD is a madel for the Center for the Study of 
Union Democracy which we recommend in this chapter, and itsetf might weil be the nucleus of the proposed Center. 
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issues. 27 The Consumer Protection Board has scored a number of impressive victories on behalf 
of consumers' rights. Staffed by a small group of activist lawyers and investigators, the proposed 
office should be authorized to undertake investigations, litigation and advocacy. lt would be 
authorized to assist construction workers by: 

1) educating union members of the ir rights under the law; 

2) receiving, compiling, and analyzing complaints from union members about 
the operation of their unions; 

3) assisting groups of workers to obtain counsel and legal assistance for 
bringing litigation and enforcement proceedings before relevant state and federal 
agencies and courts; 

4) monitoring elections and job referral systems in arder to identify corrupt 
practices; 

5) providing information to law enforcement in general and to the 
Construction Industry Strike Force in particular; 

6) providing information to OCfF's Research and Analysis Unit and to the 
Mayor's Office of Construction Corruption Prevention, bath of which we proposed 
in Chapter 6; 

7) submitting reports to the Governor and the State Legislature about the 
status of labor union members' rights in the New York City construction industry;28 

and 

8) recommending legislation based upon its investigations, analyses and 
reports. 

Two areas of union activity should command OUMA's special attention -- union 
elections/referenda, and hiring halls. As to the first, racketeers have traditionally maintained 
control over unions by subverting the voting processes through electoral intimidation, manipulation 
and fraud. Thus, the proposed agency should closely monitor elections and referenda in suspect 
unions in arder, where appropriate, to build a documented record of election fraud. The record 

27 We are not the first to see the advantage of expanding the jurisdiction of an office which has already proven its 
effectiveness as an advocate. See lnsuring Our Fulllre: Report of the Govemor's Advisory Commission on LiabiliJy 
Jnsurance (1986). 

28 While il is, of course, appropriate to be concerned about the rights of members of ali unions, we recommend thal, 
at least in the beginning, the Advocate's responsibility be limited to the New York City construction industry's trade unions. 
This experiment in union democracy could thus be tested by concentrating OUMA's resources on this single, troubled area. 
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could ultimately be used as the basis for federal court 1ction to obtain appropriate remedies, 
including court-appointed monitors to restore democratie practices. 

As to the second, the State Department of Labor should adopt regulations requiring ali 
construction unions to file a certified statement of procedures which demonstrate that their hiring 
halls, or other formai or informai job referral systems, operate fairly. OUMA should then monitor 
unions' job referral procedures to determine whether they conform to the certified documents 
filed with the State Department of Labor. Where OUMA finds either that the documents set 
forth procedures inadequate to protect the rights of union members, or that the unions are not 
acting in conformity with the filed procedures, OUMA should take appropriate action to ensure 
adoption of fair procedures. Such action might include pursuing unfair labor practice daims before 
the NLRB, notification to and education of the union membership as to the flawed hiring system, 
or advocacy of alternative hiring systems (for example, publicly administered hiring halls which 
provide job referral services to the union's members). Where appropriate, OUMA should support 
civil actions in federal court to have illegally run hiring halls placed under trusteeship. 

The Office of Union Members' Advocate should also develop a program for informing 
construction union members of their rights.29 A better informed and educated union rank-and
file would be more resistant to the exploitative tactics of labor racketeers. Section 105 of the 
Landrum-Griffin Act requires unions to inform their members of the provisions of the Act, but this 
section bas been largely ignored for three decades.30 Thus, on every major New York City job 
site, OUMA should distribute literature describing Landrum-Griffin and other workers' rights and 
avenues of redress.31 We also recommend that the State Department of Labor require unions to 
submit a copy of every collective bargaining agreement covering construction jobs in New York 

29 Section 104 of the Landrum-Griffin Act (codified at 29 U.S.C. § 414) requires labor organizations to provide, on 
rcquest, copies of collective bargaining agreements to members covered by such agreements. Few rank-and-file union 
members are aware of their rights or of the Secretary of Labor's responsibility for enforcement. 

Another frequently ignorcd provision is § 201 (codified at 29 U.S.C. § 431) which requires labor organizations 
to adopt and to file copies of their constitutions and by-laws and various financial reports. While labor organizations are 
rcquired to make such information available to members, many unions ignore this requirement. 

30 The U.S. Department of Labor takes the position that it has no responsibility or authority for enforcing § 105, 
and thal enforcement of this section can be accomplished only through private legal actions brought by union members. 
Assuming thal this interpretation is correct, we propose that the law be amended to authorize Department of Labor 
enforcement. 

31 More specifically, we make the following recommendations, which are closely based on those of the Association 
for Union Democracy: the U.S. Department of Labor should adopt a regulation thal, within ninety days of its adoption, 
requires ali labor organizations to certify to the Department of Labor thal they have informed their current members of 
the provisions of the Landrum-Griffin Act in accordance with § 105. Thereafter, ail new members of labor organizations 
shall be informed of the provisions of the Act within ninety days of their entry as members. This regulation would 
specifically require labor organizations to inform their members of the conditions under which they may obtain copies of 
collective bargaining agreements, constitutions, by-laws and financial reports as specified in the Act. Labor organizations 
should be required to comply with this regulation by mailing to the home of each member the full text of the Act printed 
in a minimum type size of 10 point. Alternatively, a summary of the Act, prepared by the U.S. Department of Labor and 
in a form authorized by it, could be printed in the union's newspaper or mailed to each member. 
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City; the State Department of Labor can then provide access to the contract to every construction 
trades union member. 

REMOVING RACKETEERS FROM THE CONSTRUCfiON UNIONS 

Unfortunately, in urging union democracy as an antidote to labor racketeering, we are not 
starting with a dean slate. Cosa Nostra already contrats or strongly influences many construction 
unions; nonsyndicate racketeers control several others. The rank-and-file members of these unions 
need substantial law enforcement and other governmental assistance in removing racketeers, which 
is a precondition to the possible effective ness of many union democracy reforms. 32 

There are very few historical examples of racketeer-dominated unions being returned to the 
control of honest union members; none of these examples have involved unions which bad at one 
time been controlled by Casa Nostra. To our knowledge, with one possible exception,33 no such 
examples exist in the history of the racketeer-dominated New York City construction industry. 
Honest rank-and-file union members cannat be expected to defeat tabor racketeers without 
powerful assistance. That assistance must come from the government, particularly from law 
enforcement agen ci es. 34 

THE ROLE OF LAW ENFORCEMENT 

Ultimately, only law enforcement, through investigation and analysis, can identify and 
document which New York City construction unions are influenced and controlled by racketeers. 
Only law enforcement can create a credible deterrent against tabor racketeering. In appropriate 
cases, it must be prepared to use civil as weil as criminal remedies to place racketeer-ridden unions 
under court receivership. In such cases, law enforcement must work with the court-appointed 
trustees to foster union democracy in the previously captive unions. 

32 As a recent law review note explains, "The l.andrum-Griffin Act cannat achieve its goal of union democracy in 
a union capturcd by corrupt leadership. . . . Union officiais intent on using the union for illicit purposes and personal gain 
through embczzlement, fraud and kickbacks, will not respond to membcrs who desire to clean up their unions." Eric Tilles, 
"Union Receiverships under RICO: A Union Democracy Perspective," University of Pennsylvania Law Review 137 (1989): 
929, 940. 

33 In the 1960s, Frank Schonfeld, after several electoral defeats, was finally able to win election to the top position 
in a corrupt Painters Union, but the corrupt regime was able to seize power back from Schonfcld six years later. Schonfeld 
thcn fought on alone, without the backing of any government agency. The story is partly told in Schonfeld v. Raftery, 275 
F.Supp. 128 (S.D.N.Y.), aff'd, 381 F.2d 446 (2d Cir. 1%7). 

34 We note that one New Jersey developer has mounted a challenge to alleged racketeering by carpenter and cement 
masan union locals and eleven concrete contractors by filing a civil RICO suit seeking bath treble and punitive damages 
from and injunctive relief against three business agents and ali eleven contractors. Johnston Development Group v. 
Carpenters Local Union No. 1578, 89 Civ. 566 (D.NJ. 1989). 
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In addition, law enforcement must press for re:.ources for itself and for other agencies 
contributing to the comprehensive crime-control strategy. 1t must play the rote of educator, raising 
the consciousness of elected officiais, the media and the public, about the reality of labor 
racketeering, and dispelling misconceptions about racketeer-infested unions and their leadership. 

Law enforcement must cooperate with the proposed OUMA to accomplish union 
democracy objectives. It should forward to OUMA information concerning indictments and 
convictions of construction union officiais, as weil as other public record information relevant to 
OUMA's task. In addition, it should make information concerning both tabor and corporate 
racketeering available to the general public. 

To play this crucial antiracketeering rote, the law enforcement effort must be focused and 
sustained. Law enforcement must maintain a constant presence in the New York City construction 
industry. Honest workers, union officiais and contractors must know that they can count on law 
enforcement to respond to complaints of corrupt practices and that, if they cooperate with 
investigations and prosecutions, law enforcement will be available to provide future protection. 

INCREASING THE E:FFECTIVENESS OF 
COURT-ORDERED UNION TRUSTEESHIPS 

Under federal and state racketeering laws, prosecutors can charge those associated with 
Cosa Nostra or other criminal enterprises with conducting the affairs of a labor union through a 
pattern of racketeering (or criminal) acts.35 Prosecutors may also bring civil suits against them and 
the unions they capture or corrupt, seeking the removal of tabor racketeers from union positions, 
injunctions against racketeers having any contact with the union, and the appointment of a receiver 
or trustee to supervise the reorganization of the union.36 In the last several years, RICO suits 
have resulted in at !east five such court-appointed receivers.37 

35 The federal Racketeer Influenced and Corrupt Organizations Act (RICO) is set forth at 18 U.S.C. §§ 1%1-68. 
New York's Organized Crime Control Act (OCCA) is contained primarily in N.Y. Penal Law Article 460. Under RICO, 
defendants need not be members of a criminal enterprise to be guilty of racketeering. Under OCCA, however, only those 
employed by or associated with a criminal enterprise may be charged. Nevertheless, the legislative history makes clear that 
OCCA meant to include within the meaning of the term "criminal enterprise" not only traditional criminal syndicales such 
as Casa Nostra families, but also captive tabor unions whose leaders demonstrate a shared criminal purpose. See Donnino, 
Practice Commentary to P.L. Article 460. (McKinney 1987). 

36 Under RICO's provisions, a civil suit can be brought without instituting a criminal proceeding; see 18 U.S.C. § 
1964 (a). Under OCCA, a prior criminal conviction is required; see N.Y. CPLR § 1353(1) (McKinney Supp. 1990). 

37 United States v. Local 560, International Brotherhood of Teamsters, 581 F.Supp. 279 (1984), affd, 180 F.2d 'M7 
(3d Cir. 1985), cert. denied, 416 U.S. 1140 (1986); United States v. Loca/6A, Cement and Concrete Workers, 86 Civ. 4819 
(S.D.N.Y. 1986); United States v. The Bonanno Organized Crime Fami/y, 87 Civ. 2974 (E.D.N.Y. 1987) (trusteeship over 
Teamster Local 814); United States v. Local 30!308, United Slate, Tile and Composition Roofers, 81 Civ. 7718 (E.D.Pa. 
1987); United States v. International Brotherhood of Teamsters, 708 F.Supp. 1388 (S.D.N. Y. 1989). For a discussion of 
the advantages and disadvantages of using RICO in union corruption cases, see Garth L. Mangum, "RICO versus 
Landrum-Griffin as Weapons against Union Corruption: The Teamster Case," Labor Law Journal 40 (February 1989): 
94. 
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Each court-appointed union receiver, monitor, or trustee operates under the trial judge's 
arder of reference. The monitorship can be tailormade to the exigencies of the situation, the goal 
being to purge the racketeers and return control of the union to its rank-and-file. The monitor's 
powers can be as broad or narrow as the judge desires. The judge can authorize a trustee to 
supervise an election, monitor daily operations, or take total operational control of the union and 
its pension and welfare funds for a limited period of time. 

Court-ordered union trusteeships offer an opportunity for controlling crime by restructuring 
the operation of the union or ending its relationships with the racketeers who have controlled or 
influenced its operations.38 A single racketeering suit can join together as defendants an entire 
clique of mobsters and corrupt union officiais. If successful, it can enlist the federal (or state) 
courts in a long-term alliance seeking to reorgamze and revitalize the heretofore 
racketeer -dominated union. 

The success of a trusteeship depends on the terms of the trusteeship and on the trustee's 
determination and ability to reorganize and revitalize the union. In turn, the trustee's success 
depends on his or her ability to involve honest union members in their union, so that the union 
can eventually be handed over to a viable and legitimate administration.39 This poses an enormous 
challenge. Rank-and-file apathy has long been a fact of !ife in U.S. Jabor unions;40 the problem 
is unquestionably greater in a union thal has been held under the dictatorial rule of labor 
racketeers for many years. Even if the racketeers are removed from such unions, honest rank
and-file union members will have had no experience or expertise in union politics or administration. 
Perhaps, even more importantly, they may be tao cynical, apathetic or frightened to become 
actively involved in union affairs. While the racketeers may be formally excluded from the union's 
management, they are still likely to maintain informai, but potentially powerful, relationships with 
those "old guard" members remaining in union office and with the employers who tolerated or 
encouraged their prior corrupt conduct. Thus, they can continue to exert their influence: 

Indeed, a strong case can be made for the proposition that the indifference of satisfied 
union members is a stronger inducement to corruption than the heavy-handedness of union 
leaders. One of the more disturbing !essons of American trade unionism is that morally 
dubious activities on the part of economically effective leaders is so seldom a cause of 

38 For a discussion of the common law and statutory precedents for judicially supervised reform of tabor unions, and 
an evaluation of leading examples of union rcform litigation, see Michael J. Goldberg, "Cieaning l.abor's House: 
Institutional Reform Litigation in the l.abor Movement," Duke Law Journal (1989): 563. Goldberg discusses in detail 
scveral of the union trustecships cited in the prcvious footnote. 

39 See Tilles, 929. 

40 See Seymour Lipset, Martin Trow and James Coleman, Union Democracy, (Garden City, N.Y.: Free Press, 
Anchor Books, 1962). See also Herman Benson, "The Fight for Union Dcmocracy," Unions in Transition, ed. Seymour 
Lipset, (San Francisco, Cal.: Institute for Contemporary Studies Press, 1986) 323-70; William Leiserson, American Trade 
Union Democracy, (New York: Columbia University Press, 1959); J. Edclstein and Malcolm Warner, Comparative Union 
Democracy, (New Brunswick, NJ.: Transaction Books, 1979); Clyde Summers, "Democracy in a One-Party State: 
Perspectives from l.andrum-Griflin," Maryland Law Review 43 (1984): 93. 
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membership revoit. ftl've got mine," a Teamster said in Detroit. ftWhy shouldn't Hoffa get 
his?"41 

Our analysis is meant to be realistic, not pessimistic. It will take a long time and much 
hard work to reorganize and revitalize a racketeer-dominated union. During the remediai phase 
of the litigation, the law enforcement agencies must not drop out of the case. If racketeers 
attempt to stymie the trusteeship, additional orders or indictments must be sought.42 The trustee 
and his or ber staff must work with labor relations and union democracy specialists to change the 
climate in the union, create new organs for political participation, and educate a new generation 
of officiais. New structures, such as court-supervised hiring halls, may be necessary to break the 
lock of the corrupt regime.43 

lt is useful to remember that judicial efforts to remedy unconstitutional conditions in 
prisons, jails, mental hospitals and schools did not proceed without great difficulties and setbacks. 
Plaintiffs and judges would have preferred an "easier way" to bring institutional operations and 
conditions to a constitutionally acceptable leve!. In sorne cases, it bas taken years for 
court-appointed masters to bring about school desegregation or to assure the rights of prisoners, 
mental patients or students. Ultimately, however, in almost every case the rule of law and judicial 
authority have triumphed. 

lt is critical that union trusteeships have ample funding and authority. Trying to implement 
court-ordered union trusteeships without adequate support and funding is a recipe for disaster. lt 
is unrealistic to expect one full-time (much Jess one part-time trustee) to monitor or reorganize a 
union with thousands of members and a long history of racketeer domination.44 In addition to 
administrative support, a trustee needs a staff comprised of investigators, auditors and labor 
relations specialists. Serious thought must be given to the source of funding to support the trustee 
and the necessary support staff. The union trusteeships established so far have been supported by 
the affected union locals or international. But this bas posed a number of problems. Locals 

41 John Hutchinson, The lmperfect Union: A Hiswry of Corruption in American Trade Unions (New York: E.P. 
Dutton, 1970) 374. 

42 Efforts by the court-appointed administrator, investigating officer and elections officer to monitor and supervise 
the international Brotherhood of Teamsters have been plagued by dilatory union tactics. Contempt proceedings against 
the union are pending in Chicago, Cleveland and Newark. See generally, 'Teamster Battling Supervision Is Held in 
Contcmpt," New York Times, 10 December 1989, late ed.: I, 4; Ann Hagedorn, "Carberry's Corruption Fight Shifts Focus 
ta Teamsters," Wall Street Journal, 14 July 1989, eastern ed.: BI. 

43 Another option is to seek NLRB supervision of the hiring hall, as was done in the case of Operating Engineers 
Local 138 on Long Island in 1962. 

44 Court-appointed prison special masters often have substantial staff support, and their task -- to monitor a public 
institution's progress toward constitutional compliance -- is far Jess challenging than that of a union trustee faced with 
reorganizing a sprawling union local consisting of thousands of members, dozens of racketeers and hundreds of contracts. 
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experiencing an organizational crisis typically have financial problems,45 thereby sharply limiting 
the range of the trustee's activities. In the Teamster Local 560 case, in addition to the herculean 
task of removing and deterring racketeers, the trustee bad to assume responsibility for running the 
union, including negotiating and enforcing collective bargaining agreements. 

Clearly, a more substantial financial base for the trusteeships of union locals bas to be 
found. One possibility is to require the international union to pay the cast of a viable trusteeship 
on the grounds that the international failed in its responsibility in the first instance to protect the 
local's members from the predatory activities of racketeers; it may weil have been accepting dues 
from the corrupt local for years without having made any effort to counter the corruption which 
it knew or should have known existed.46 

Research and analysis is needed on the successes and failures of the first generation RICO 
union trusteeships before it will be possible to make confident recommendations for the structure 
and operation of future trusteeships. lt may turn out that different models will be appropriate for 
different situations. One general principle which seems to hold true in ali cases is that the trustee 
should endeavor to turn as many appointed union offices as possible into elected offices. 
Racketeers flourish on park-barrel appointments. The more offices that are filled through 
elections, the greater the possibility that rival union leaders will emerge with separate constituencies 
and power bases. 

A great deal of attention needs to be given in each case to how a trusteeship might 
ultimately be designed and implemented if it is successfully to reform the racketeering susceptibility 
of a particular union. The fashioning of an appropriate trusteeship should not be left to a basty 
settlement put together to avoid, or at the end of, a long trial. Existing trusteeships must be 
carefully studied and analyzed by law enforcement organizations, aided by labor relations and other 
academie specialists. Grant applications should be made to criminal justice funding agencies, such 
as the National Institute of Justice, for funds to carry out relevant research and analysis. 

A CENTER FOR UNION DEMOCRACY 

In addition to a law enforcement-led effort to study union trusteeships, we recommend the 
establishment and support of a private sector Center for the Study and Advancement of Union 
Democracy. Such a center would provide invaluable assistance to the government and the courts 
as the effort to fulfill the promise of union democracy expands and matures. lt would conduct 

45 In the Teamsters Local 814 case, United States v. The Bonanno Organized Crime Family, 87 Civ. 2974 (E.D.N.Y. 
1987), the federal judge's arder stated thal "every effort should be made to minimize costs incurred by the court-appointed 
trustee and ta preserve the fiscal solvency of Local 814 and the Local 814 funds." See Consent Judgment with Local814, 
Local 814 Executive Board, Local 814 Funds, Ignatius Bracco and Vito Gentile, October 8, 1987, 14. 

46 While a federal court's equitable and remediai powers are very broad, federal legislation would probably be needed 
ta implement this idea. 
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research, hold seminars, build a library, identify possible union trustees, and hold training sessions 
for trustees and their staff. A Center for the Study of Union Democracy, for which the 
Association for Union Democracy could weil serve as a nucleus, could be funded by priva te 
philanthropie foundations. We recommend that the Governor, the Mayor, and leaders of the law 
enforcement community provide whatever assistance they cao in making such a center a reality. 

AN ENHANCED ROLE FOR THE NATIONAL 
LABOR RELATIONS BOARD 

In 1985, the President's Commission on Organized Crime recommended new legislation 
making it an unfair labor practice ta conduct or control union affairs through a pattern of 
racketeering activity, or for an employer ta recognize or bargain with a union sa tainted.47 Under 
this proposed legislation, the U.S. Attorney General, in cooperation with the NLRB General 
Counsel, would control the filing, investigation, prosecution and seulement of these new unfair 
labor practice charges. On finding racketeer domination, the NLRB could decertify the union, 
appoint a trustee-conservator ta preserve union assets and represent the employees, and debar 
from union office and functions for ten years any individuals found ta be involved with organized 
crime. This is an excellent recommendation, which we enthusiastically support. In addition, we 
believe that the NLRB should have the option of taking over hiring halls or other particular union 
functions. 

This report emphasizes that ail tao often local, state and federal agencies have abjured their 
own responsibility for responding ta corruption and racketeering on the ground that it is "somebody 
else's problem." Under the National Labor Relations Act, the NLRB has two functions: the 
prevention and remedying of unfair labor practices and the resolution of questions of employee 
representation. Unfortunately, the NLRB has historically refused ta withhold recognition from 
alleged racketeer-dominated unions on the ground that racketeering is outside its jurisdiction.48 

Although the NLRB recognizes its raie in overseeing and regulating the collective bargaining 
system, it seems oblivious ta the inescapable conclusion that such a system cannat operate as 
intended or in a healthy or efficacious manner when union leadership is comprised of or controlled 
by racketeers. Corruption and racketeering must be recognized as an NLRB problem and 
responsibility. 

47 President's Commission on Organized Crime, 77ze Edge: Organized Crime, Business, and Labor Unions (Report 
to the President and the Attorney General) (Washington, D.C.: GPO, October 1985) 318. 

48 See Lee Modjeska, "The NLRB and the Mob," Labor Law Journal 37 (1986): 625. 
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CONCLUSION 

Labor racketeering is the gravest crime problem afflicting New York City's construction 
industry. The problem is ali the more serious because of Cosa Nostra's direct or indirect role in 
a majority of the critical trade union locals. The key strategies for reform lie in strengthening 
federal enforcement of existing labor laws and in supporting the forces and processes of union 
democracy in every way possible. The most important structural reform would be to remove 
enforcement authority from the Department of Labor. The key to strengthening union democracy 
lies in assisting the rank-and-file to v!ndicate their own rights. The establishment of a state 
OUMA would be an important step toward this end. However, union democracy will not have a 
chance in mob-dominated unions. Thus, law enforcement must continue its efforts to purge the 
racketeers. This can best be accomplished by strengthening RICO and OCCA trusteeships over 
unions proved to be racketeer-dominated. 
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CHAPTER 8 

ATTACKING CORPORATE RACKETEERING 

INTRODUCTION 

Because corrupt labor union officiais have been the most prosecuted racketeers in the 
construction industry, they are also the most visible. Businessmen, however, have been no less 
culpable. Much of the industry's labor racketeering occurs when contractors seek an illicit 
competitive edge by either bribing union officiais to avoid collective bargaining contracts or by using 
them to form and discipline contractor or supplier cartels. Such conduct is appropriately described 
as "corporate racketeering."1 Corporate racketeering includes the corrupt domination of markets; 
bid rigging; bribery of public, union and other officiais; false invoicing and other billing frauds; 
frauds on union pension and welfare funds; tax evasion; and the manipulation and falsification of 
business records to support these and other crimes. 

TYPES OF CORPORA TE RACKETEERING: A HYPOTHETICAL ACCOUNT 

Consider the case of an ambitious young contractor with a concrete pouring company in 
New York City. For a few years he has carried out jobs by himself, or with a small workforce he 
employs on a job-by-job basis. His business has grown steadily. Like other contractors he knows, 
he occasionally cuts costs by using inferior concrete, by paying less than the prevailing wage, and 
by paying off City inspectors in the rare instances when his noncompliance is detected. In violation 
of his collective bargaining agreement, he often employs nonunion labor to work alongside his 
union employees. 

After a few years, his success cornes to the attention of the union local representing 
concrete workers. Suddenly, he finds that the union hiring hall is sending him workers who lack 
skills and motivation; his jobs are plagued by accidents, mistakes and delays. The shop steward sent 
by the union is causing constant problems -- refusing to work, directing "rule book" slowdowns, 
insisting on literai compliance with technical and commonly overlooked worksite requirements, and 
protecting no-show workers. Eventually, a union business agent reaches out to the contractor, 
promising to help straighten things out. The fee for his help is one percent of the contract priee 

1 When using the term "corporate," we are referring to ali business entities operating in the construction industry 
without regard to legal form (i.e., partnerships, joint ventures, associations, etc.). 
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and two dollars per cubic yard of concrete poured.2 As soon as the young contractor pays off the 
business agent, his labor problems subside and his contracts get back on track. As he gets to know 
the business agent better, he learns that, by "playing it smart," many of his competitors are able 
to avoid contractual obligations, including overtime and employer contributions to union pension 
and welfare funds. They may even avoid maintaining a union shop. He too starts making periodic 
payments to various business agents to gain this competitive edge. 

To obtain cash for his proliferating payoffs, the young contractor learns a number of cash 
generating schemes. For example, he arranges for his supplier to give him an invoice showing 
delivery of fifty-five yards of concrete when only fifty yards are delivered. He gives the supplier 
a check for the full amount and takes back a cash "refund" of the overpayment for the five yards 
not delivered, minus a one percent "administration fee."3 Thus, the contractor obtains cash to use 
for payoffs and an invoice to document falsely a tax-deductible business expense. Another way that 
he meets his growing need for cash is to make out and cash checks to fictitious workers on his 
payroll; to facilitate cashing, he uses a local check-cashing operation that asks no questions. 

The young contractor starts bidding for larger projects. Failing to win any of these bids, 
he begins to suspect that a "flx" is in. When he is low bidder on one contract, the union business 
agent tells him to withdraw his bid because the contract has already been allocated to another firm. 
The business agent explains that there is a club of contractors who cooperate in rigging bids and 
allocating jobs.4 The union assures cooperation; anyone who challenges the system would soon be 
without workers or critical supplies.5 In response to his request for club membership, the business 
agent further explains that such decisions are not in his hands. "The shots are being called by 
sorne 'wise guys' (Cosa Nostra members)," he is told. "You have to know somebody to get yourself 
ftxed up." 

The young contractor has seen mob figures at various construction sites and, on a few 
occasions, has had drinks with one of them. He now asks his underworld acquaintance for help. 

2 See the testimony of Stanley Sternchos, president of Technical Concrete Construction Corp. and Vanderbilt 
13iltmore Construction Corp. Record at 6506-07, United States v. Sa/emo, 86 CR 245 (S.D.N.Y. June 23, 1987). 

3 Although a few prosccutions have identified a small number of firms whose only business is providing false invoices, 
the practice of supplying inflated invoices is most often carried out by otherwise legitimate suppliers seeking to 
accommodate their regular customers. 

4 At trial in United States v. Sa/emo, Stanley Sternchos testified that: 

. . . Scapa told us that there were other contractors -- he called them club contractors -- who were 
allowed to do this larger work over two million dollars ... in exchange for ... these jobs . . . . These 
large superstructure contractors ... would be paying ... 2% to the wiseguys who ran the club. 

Record at 6527, 86 CR 245. 

5 At trial in United States v. Salemo, Louis Corbetta, president of Corbetta Construction Co., testified thal in 1980, 
as an out-of-town contractor, his company had preparcd a $29 million bid for the superstructure and slab-on-the-ground 
concrete at the Javits Center. The day before the bid was to be submitted, Corbctta was visited by another contractor 
who told him that he "was acting as a messenger for a group" who wanted Corbetta to submit a complementary bid 
bccause the job had been set up for Nasso/S & A Concrete Co., which was going to bid $31 million. Ultimately, Corbetta 
submitted no bid and Nasso/S & A obtained the contract. Record at 5497, 86 CR 245. 
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The acquaintance says he will see what he can do. Afteï a time, the acquaintance tells him that 
he can be of sorne help, and that the contractor will be allowed to pour concrete on a $1 million 
project in the Bronx. He tells the young contractor how much to bid and what he must kick 
back. This job leads to others, and saon the young contractor, his business thriving, is working in 
a de facto partnership with racketeers. The racketeers secure him work, take their eut up front, 
and occasionally ask him to put a no-show worker on the payroll or to pay someone for 
nonexistent materials or services. On occasion, he is told to put in a complementary bid on a 
contract that has been flXed for another mob-supported company. 

He cornes to know mob "fiXers," who have "hooks" into the unions covering many of the 
trades on which he is dependent -- teamsters, carpenters, concrete workers, wirelathers and other 
specialties. Sometimes he is told to use certain subcontractors and to buy his materials from certain 
suppliers at predetermined, inflated priees. He encounters few problems from ancillary unions or 
contractors. It seems to him that the mob contrais every part of the construction industry. Over 
time, he makes a great deal of money, for himself and for the mob. When one of the mob's 
favored companies is tied up by a criminal investigation, more business is shifted to his firm. 
Finally, he becomes a member of the cartel which apportions among its members ali concrete 
construction jobs over two million dollars. However, only one firm is permitted to take the biggest 
jobs (those over $12 million).6 

After severa) years of prospering as a member of the inner circle, his Casa Nostra 
connection informs him that he must take in a silent partner and accept a back seat in running his 
company. He is told to accept whatever changes his new partner makes, including a reduced share 
of the profits and loss of control over the books. Still thinking of himself as essentially a legitimate 
and independent businessman, he refuses. Thereafter, his work diminishes rapidly, as he is 
underbid on every major contract he seeks. In a short time, he realizes that firms in the inner 
circle have made the final compromise; the club is comprised of firms owned or controlled by the 
mob itselr.? He remains now on the periphery of the industry, performing what small jobs he can 
still get, and still paying the business agent for labor peace. 

Only a tiny fraction of the tens of thousands of developers, contractors and suppliers in the 
New York City construction industry have become as deeply involved in corruption and 
racketeering as the hypothetical contractor described above. As the level of criminal activity 
escalates, the number of companies involved decreases. In essence, we are describing a pyramid, 

6 See United States v. Sa/emo, 85 CR 139 (S.D.N.Y. 1985), known as the "Commission Case." 

7 In an electronically intercepted conversation between two private carting owners, Lucchese Crime Family Soldier 
Salvatore Avellino and his associate Emedio Fazzini, Avellino described how the family planned ta use its control of a union 
and the employers association ta squeeze ali but its own favored companies out of the Long Island priva te carling industry. 

AVELLINO: 

FAZZINI: 

AVELLINO: 

It's gonna [start with] 50-60 of us [companies] ... We're gonna knock everyone out, we're 
gonna knock everybody out, absorb everybody, eat them up, or whoever we, whoeverstays [are] 
only who we [are] allowing ta stay in there. 

You got big plans. 

Weil, isn't that the truth. 
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with many firms engaging in the kind of corruption discussed at the beginning of the story, and 
fewer firms being involved at each successive level as the story goes on. While only a very small 
number of contractors actually become partners of Casa Nostra, a large number engage in labor 
payoffs, cash-generating schemes and bribing public and labor officiais. Even developers and 
contractors who insulate themselves from payoffs, frauds and other corrupt activities accept such 
criminality as an unalterable fact of life. 

WHY CORPORATE RACKETEERING THRIVES 
IN THE NEW YORK CI1Y CONSTRUCfiON INDUSTRY 

Because of the highly competitive nature of the construction industry (and law barriers to 
entry), there are powerful incentives for and pressures on corporations to gain a competitive edge.8 

The opportunity to circumvent the collective bargaining agreement by operating wholly or partially 
nonunion, to pay less than union scale, and to avoid making mandated employer contributions to 
health and welfare funds, may provide such an edge. Paying straight time rather than an overtime 
premium can mean the difference between modest and buge profits; it can sometimes mean the 
difference between bankruptcy and prosperity. The ability to purchase supplies for less than one's 
competitors (because of a tie-in with a mob-connected seller) may mean the difference between 
winning or losing a multimillion dollar contract. The ability to pay off a building inspector to 
overlook problems or simply to expedite an inspection can save hundreds of thousands of dollars 
in interest charges. The ability to count on the union's job referral system for good workers and 
labor peace may be the difference between survival and success on the one band, and failure and 
extinction on the other. Casa Nostra bas flourished in the New York City construction industry 
for so many decades because of its unique ability to provide businesses with a competitive edge. 

STRATEGIES TO COMBAT CORPORATE RACKETEERING 

A number of characteristics of New York City's construction industry create substantial 
incentives for contractors and suppliers to engage in corruption and racketeering. These 
characteristics contributing to racketeering susceptibility principally include the fragility of the 
construction process, the high cast of delay, the power of unions, and the balkanization of 
collective bargaining among the many unions and employer associations. To a large extent, these 
characteristics are "givens" which cannat be eliminated. However, law enforcement, government 
and the industry itself can take action to affect sorne of these "givens" in a way that will reduce 
corporate racketeering. 

8 See Casey Ichniewski and Anne Preston, "The Persistence of Organized Crime in New York City Construction: 
An Economie Perspective," Industria/ and Labor Relations Review 42 (1989): 549. [Symposium issue: "Attacking Corruption 
in Union-Management Relations."] 
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We recommend three basic strategies to comb2t corporate racketeering: 1) opportunity 
blocking that makes it more difficult for contractors to make illegal payoffs; 2) stimulating 
competition in arder to counteract monopolization and cartelization; and 3) increasing the risks and 
costs of criminal activities. 

OPPORTUNITY BLOCKING: USING CERTIFIED INVESTIGATIVE AUDITING 
FIRMS TO DETER PAYOFFS AND MAKE THEM EASIER TO DETECT 

If law enforcement officiais could better trace the flow of money from general contractors 
to specialty contractors, suppliers and consultants, they would be in a much stronger position to 
detect patterns of corrupt activities, identify key corrupt and racketeering figures, and black the 
means by which Casa Nostra receives its money. If contractors had to account fully and accurately 
for their revenues and expenditures, law enforcement and other government agencies would be able 
to take sorne of the profits out of corporate racketeering. Racketeers could be forced to forfeit 
their ill-gotten gains and pay taxes owed in an industry where millions of dollars of taxes are 
evaded annually. 

Adoption of the Certified Investigative Auditing Firm (CIAF) requirement on public 
construction projects (see Chapter 6) would make it substantially more difficult for contractors and 
suppliers to engage in corruption and racketeering. The building and business activities of the 
general contractors for which the CIAFs would work, as weil as the activities of the subcontractors 
and suppliers of the general contractors, would ali be under constant scrutiny by the CIAFs. 
Schemes for generating cash, difficult for an outsider to detect, would be apparent to CIAF 
auditors; the benefits obtained by bribes to labor officiais or construction inspectors would likewise 
be apparent. Contractors who heretofore felt they bad no alternative but to make payoffs might 
resist shakedowns with the now credible claim that payoffs would be detected. 

CIAFs would also help deter and detect corruption in the work site inspection process. In 
Chapter 9, we will propose that much of the inspection workload now undertaken by the 
Department of Buildings be assumed by independent architects and engineers hired by contractors 
and builders. This form of self-inspection would be bolstered by CIAF monitoring. CIAFs would 
also be responsible for designing and monitoring Joss-prevention strategies in conjunction with the 
Department of Investigation, the Office of Construction and the proposed Office of Construction 
Corruption Prevention. 

CIAFs should initially be required only for public construction projects in excess of $5 
million, with two percent of the con tract priee being allocated for their funding. The results of this 
initiative should be carefully monitored and -- if successful and where appropriate -- extended to 
the private sector. 

Such a requirement would not be unprecedented.9 Federal and state regulations which 
mandate expenditures of private funds for oversight exist in almost ali sectors of the economy. For 
example, the Securities and Exchange Commission (SEC) requires that publicly held corporations 

9 The U.S. Supreme Court has explicitly found a lessened expectation of privacy inherent in the operations of private 
businesses thal are "closely regulated." See New York v. Burger, 482 U.S. 691 (1987). 
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comply with extensive regulations and procedures including registration of securities, making public 
certain financial information, and maintaining certain records and reports.10 In arder to assure 
compliance, the SEC requires public corporations to hire certified public accountants to provide 
periodic audits. Likewise, state Iiquor authorities monitor the accounts and operations of dram 
shops. One of the most heavily monitored of ali industries is casino gambling, where government 
inspectors, funded by casino owners, are assigned to scrutinize books and records, the operation 
of the gaming tables, and virtually every phase and aspect of the business. Another example is the 
hazardous waste disposai industry.11 State permits are required for such activities as the 
transportation, treatment, storage or disposai of the waste material. Detailed reports, tests and 
evaluations must be continuously supplied to the regulatory agency as a condition for obtaining and 
maintaining the permit. A permittee must agree to provide access to the premises by government 
inspectors at any reasonable hour for the purpose of inspecting facilities, operations or records, or 
of taking samples of waste materials. In certain cases that require close, ongoing government 
scrutiny, "environmental monitors" -- employees of the regulatory agency whose salary and expenses 
are borne by the permittee -- are assigned to a particular facility or operation to assure strict 
compliance with rules and regulations. 

CIAFs must be independent and institutionally free to expose corrupt activities. At the 
same time, they must be useful to project managers and protective of business and trade secrets. 
General and prime contractors must be encouraged to use CIAF services as management tools 
without fearing that discoveries of improper practices could be used by competitors or by potential 
litigants in suits against the construction company. We therefore would require the CIAFs to be 
certified and licensed by DOl, which would have sufficient power to mandate appropriate conduct. 
The CIAFs would provide reports to the Inspector General of the agency supervising the public 
works, as well as to the general or prime contractors who employ them. Such reports, however, 
must be protected from public disclosure by the CIAF or any government agency. Such secrecy 
provisions would not apply to transmittal of information to law enforcement personnel, in particular 
the OCfF Research and Analysis Unit. Thus the information obtained by a CIAF could be used 
to 1) analyze current industry trends; 2) develop approaches and strategies for new investigations; 
and 3) provide the bases for more effective OCCP regulations. CIAFs could further play a critical 
role in monitoring the "self inspections" by independent architects and engineers. 

White we are convinced that development of the CIAF program would be valuable in 
controlling corruption and racketeering, we are also aware that potential problems and unresolved 
issues exist. Clearly, sorne contractors might seek to hire the least aggressive or least competent 
CIAF, and sorne CIAFs would find it in their long-term interest to be accommodating to those who 
offer the prospect of future work. Nevertheless, similar concerns have not made ineffective SEC 

10 The Securilies Act of 1933 gives the Securities and Exchange Commission the authority "to prescribe the form 
and forms in which required information shall be set forth, the items or details to be shawn in the balance sheet and 
earnings statement, and the methods to be followed in the preparation of accounts, in the appraisal or valuation of assets 
and liabilities, in the determination of depreciation and depletion, in the differentiation of recurring and non-recurring 
incarne." 15 U.S.C.A § 77s(a) (West 1981). 

11 See, e.g., N.Y. Camp. Codes R. & Regs. tit. 6, §§ 360, 361, 364, 370-74 and 380 (1989). 
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regulations involving corporations' relationships with privatcly retained certified public accountantsP 
If inappropriate patterns of hiring occur, DOl might require that a contracter use a particular or 
randomly selected CIAF. White we also believe the use of CIAFs might prove beneficiai in private 
construction, the need to have sufficient experience in the public sector in dealing with these 
unresolved issues convinces us to propose restricting its application initially to public construction. 

STIMULATING COMPETITION 

Corporate racketeering has stifled competition in many sectors of the construction industry. 
Numerous contracter and supplier clubs and cartels allocate contracts. Even the perception of 
racketeering operates as a barrier to entry for new firms uncertain about how to conduct business 
in an atmosphere notorious for labor and corporate racketeering. Under these circumstances, every 
effort should be made to foster and encourage as much business competition as possible. The 
more competition, the more difficult it will be for racketeers to establish and maintain cartels, clubs, 
and collusive bidding. Thus, we offer the following recommendations to foster more competition. 

Better Utilization of Civil and 
Criminal Antitrust Remedies 

The federal and state antitrust laws aim to deter and punish priee fixing, collusive bidding 
and illegal cartels. ln addition to fines and jail terms, the antitrust laws provide that injured parties 
can sue for three times their lasses. Recently, the federal government has effectively used the 
antitrust laws to attack bid rigging among raad contractors throughout the country. 13 Nevertheless, 
neither federal nor state antitrust enforcement has been systematically deployed against business 
crime in the New York City construction industry. 14 

12 For example, if a corporation subject to SEC regulations discharges a CPA, the SEC must be notified of the 
discharge and the reasons therefore must be related. See Changes in and Disagreements with Accountants on Accounting 
and Financial Disclosure, 17 CFR 229.304 (1988). 

13 One investigation of road and highway construction conducted by the U.S. Department of Justice, Antitrust 
Division, encompassed twenty-three states, including New York, and resulted in 378 criminal prosecutions involving 328 
corporate defendants and 309 individuals. Charges have included violation of Section 1 of the Sherman Act and false 
statements to government agencies. Over ninety percent of these defendants have bcen convicted, resulting in fines totaling 
more than $65 million and aggregate jail sentences of more than sixty-one years actual incarceration. State governments, 
as a result of these prosecutions, have bcen able to recover millions of dollars in overcharges. Priees paid for road 
construction projects have also declined ten percent as a rcsult of the elimination of bid rigging, resulting in millions of 
dollars of additional savings. 

14 Sorne instances where antitrust actions have been directed at construction industry criminality include: 

State of New York v. Amfar Contracting Corp., 83 Civ. 2598 (S.D.N.Y. 1983), allcged a conspiracy to allocate via 
bid rigging virtually every major highway and sewer project on Long Island. ln this case, the State won a $7.8 million 
judgment against severa! highway contractors. 

State of New York v. Transit-Mi.x Concrete Corp., 84 Civ. 4194 (S.D.N. Y. 1984) charges nineteen companies and 
severa! individuals with monopolization of ready-mix concrete. 

(continued ... ) 
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New York State's Donnelly Act15 generally follows federal antitrust statutes. lt prohibits 
ali contracts or combinations which tend or are designed to eliminate or stifle competition, effect 
a monopoly, artificially affect priees, restrict production, or in any way control the market to the 
detriment of the general public. lt empowers the state, political subdivisions, public authorities and 
individuals to bring civil suits seeking treble damages plus costs and attorneys' fees. The statute 
contains criminal provisions with -maximum punishment for individuals of up to four years 
incarceration, plus fines of up to $100,000. Corporations cao be fined up to $1 million. The State 
Attorney General may also bring an action to restrain and prevent violations of the Act. 

Given that the New York City construction industry is so rife with priee ftxing, collusive 
bidding and cartels, there ought to be a major antitrust initiative specifically focused on it.16 

Unfortunately, county district attorneys' offices do not have antitrust expertise, perhaps because 
antitrust activity is often seen more as a civil than a criminal matter. Moreover, there seems to 
be a widely shared misconception in law enforcement circles that only the Attorney General can 
bring an antitrust action. In actuality, the Donnelly Act allows any district attorney to bring a 
criminal antitrust charge, but gives the Attorney General the authority to intervene.17 lt is, 
perhaps, from this right of intervention that the erroneous assumption bas evolved that the 
Attorney General's jurisdiction is exclusive. 

There are occasions where the prohibition of business practices having sorne anticompetitive 
features would itself have broad economie implications. In such cases, a consistent statewide policy 
is appropriate, and may be established and maintained only by permitting intervention by the 
Attorney General. In such cases, it is sensible to givc the Attorney General this right and to suffer 
its negative effect on the initiative of the district attorneys. But where, as in the construction 
industry, racketeering influence and the actions of criminal enterprises result in collusion, cartels 
and other anticompetitive behavior, no such concerns pertain. In such cases we recommend that 
the county district attorneys, along with OCfF, be encouraged to enforce the state antitrust law 
and that, accordingly, the right of intervention not apply. 

14( ... continued) 

People v. Cedar Park, 85 Civ. 1887 (S.D.N.Y. 1985) and State v. Century-Maxim Construction, 86 Civ. 8128 
(S.D.N.Y. 1986) charges eight construction firms with bid rigging. 

In People v. DiNapoli, 35 AD.2d 28, 312 N.Y.S.2d 547, 549 (1970), aff'd. 27 N.Y.2d 229, 316 N.Y.S.2d 229 
(1970), the defendants pleaded guilly ta violations of§ 340 and § 341 of the General Business Law arising out of the 
submission of rigged bids ta Consolidated Edison Company of New York for construction work. 

15 Donnelly Antitrust Act, N.Y. Gen. Bus. Law §§ 340-47 (McKinncy 1988). 

16 See Attorney General Robert Abrams, Bid-Rigging in the Competitive Process: A Reportto the Legislature (Albany, 
N.Y.: New York State Department of Law, 1985). 

17 N.Y. Gen. Bus. Law § 347 (McKinney 1988) provides that "The attorney general may prosecute every persan 
charged with the commission of a criminal offense in violation of the laws of this state, applicable ta or in respect of the 
practices or transactions referred ta in this article. . . . A district attorney shall give reasonable notice ta the attorney 
general of intention ta prosecute under this article and the attorney general may appear in any criminal proceeding brought 
under this article." 
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Public Benefit Corporations 

The City and State should take every possible action to encourage construction and supply 
firms to enter those specialty markets within the New York City construction industry which are 
dominated by racketeering and corrupt companies. Unfortunately, there are sorne sections of the 
industry where corrupt firms are the only ones capable of providing certain supplies or services. 
When the City is faced with the unpalatable alternative of either dealing with racketeers or not 
completing the job, it must be creative and aggressive in encouraging competitive alternatives. One 
possible way might be to create sorne form of public sector option, such as a public benefit 
corporation.18 Where geophysical factors contribute to the racketeer's monopoly or cartel, the City 
should seek to use eminent domain powers to break the corrupt monopoly. 

The City's response to Casa Nostra's monopoly over concrete production was a step in the 
right direction, even though the actual implementation of the City's plan has been the subject of 
substantial criticism. In 1986, New York City sought bids from contractors willing to supply the 
City's concrete needs in Manhattan. More than 300 companies nationwide were contacted. An 
agreement was reached with the West 57th Street Concrete Corporation (West 57th). 

The City agreed to clear and renovate a Manhattan site for the new concrete plant at a 
cast of $2 million, and to provide West 57th with a five year rent-free !case. West 57th agreed 
to construct the concretc plant and to supply ali the City's concrete needs, through direct purchases 
by contractors working on City projects, for a period of five years at a ftxed priee of $68.85 per 
cubic yard. West 57th could sell any concrete in excess of the City's requirements to the private 
market at a priee no higher than that of the fixed public priee. White this was not structured as 
a public benefit corporation, the idea was similar.19 

Shortly thereafter, the dominant concrete producers filed suit to black the creation of this 
plant. The court supported the new concrete plant saying that "there was clearly a rational basis 
for the City ... to conclude that a monopoly existed in the concrete industry," and that "it was the 
duty of the City to take action".20 

West 57th experienced many difficulties in commencing business. lt failed to secure the 
nccessary financing for the new plant, and therefore failed to become fully operational. In 
September 1987, the City allowed the company's owner to sell out to F.E.D. Concrete Company. 
By carly 1990, the plant, under new management, was producing enough concrete to fulfill the 
City's needs. Meanwhile, however, the market priee of concrete has fallen to levels below the 

18 Another possible tactic would be for government to itself undcrtake construction of its public works projects. For 
example, in Great Britain, since the tate nineteenth ccntury, many local govcrnments have had a "direct labour organization" 
constituting a public sector construction force to undertake ali building of housing and other public works, paving roads, 
and maintaining the infrastructure. One justification for the direct tabor organizations is thal they serve as a benchmark 
against which the cast and performance of privatc contractors can be compared. 

19 For recommendations regarding creation of a public benefit corporation as one means of reducing racketeering 
in the Long Island carling industry, see Peter Reuter, Racketeering in Legitimate Industries (Santa Monica, Calif.: RAND 
Corp., 1987) 92-93. 

20 Quadrozzi v. City of New York, lnd. No. 28421/86 (N.Y. County 1987), 6-7. 
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agreed ftxed priee. As a result, the City is paying West 57th more than the market priee for the 
concrete. The City argues, however, that the market priee would not have fallen without the threat 
of competition from West 57th. Overall, the City's initiative, even if not executed as effectively 
as it might have been, was an important precedent that should be expanded upon in the future. 
It represents a valuable experiment in using publicly fostered competition as an antidote to 
corporate racketeering. 

Encouraging More Firms to Enter the 
New York City Construction Market 

Many firms are deterred from doing business in the New York City construction market by 
the perception that they will be shipwrecked on the twin shoals of City building regulations and 
Casa Nostra racketcering. Thus, every effort should be made to rationalize and modernize the 
building code and the City's administrative apparatus which enforces it. This tapie is dealt with at 
length in Chapter 10. 

To encourage new firms to enter the New York City construction market, there must be 
an aggressive program by City building agencies to recruit a larger pool of contractors into the 
public construction market. In November 1988, the New York Building Congress provided such 
a forum by basting a two-day conference entitled "Rebuilding New York." Commissioners from 
ali mayoral, building and severa! state agencies, and the chief executive officers from a number of 
authorities with large capital construction programs (such as the Battery Park City Authority, the 
Port Authority, the Dormitory Authority and the Metropolitan Transit Authority) were invited to 
describe new business opportunities. The conference sought to attract firms not currently 
competing in the public sector. More than 200 firms attended, thirty percent of which were from 
out of town. This kind of outreach is necessary if the City hopes to promote the competition 
that will be necessary to break the cartels in certain sectors of the construction market. 

New firms must be assured protection from unlawful economie retaliation by those seeking 
to limit the number of contractors competing for public works projects. We believc thal the 
comprehensive crime-control stratcgy set forth in Chaptcr 6 will go far toward providing that 
protection and support. 

Fostering and protecting competition should be one of the highest priorities of the proposed 
Office of Construction Corruption Prevention (OCCP) and the Construction Industry Strikc Force 
(CISF). OCCP should work closely with OCfF's Research and Analysis Unit to identify those 
sectors of the industry marked by clubs and cartels, mount an aggressive outreach program through 
the Office of Construction to encourage new companies to enter those sectors, and mobilize law 
enforcement and building agencies to protect those new companies from unlawful economie 
retaliation. 
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BOLSTERING DETERRENCE 

Historically, to the extent that corruption and racketeering in the construction industry were 
conceptualized as crime problems, they were mostly thought of as a "mob" problem or a "labor 
racketeering" problem. While the mob and labor racketeers play very important roles, and while 
the mob is involved in corporate racketeering, it is important for a comprehensive crime-control 
strategy to focus on ordinary construction businesses whose cooperation or accommodation 
(whether willing or unwilling) makes these criminal conspiracies possible. 

A comprehensive crime-control strategy cannat make significant progress as long as 
developers, contractors and suppliers perceive little risk and few costs in making payoffs and in 
cooperating with or accommodating mobsters and racketeers. Law enforcement must incapacitate, 
punish and deter corporate racketeering. Existing laws and resources must be used more vigorously 
against corporate offenders. sanctions must be enhanccd, and certain reforms of substantive and 
procedural criminal laws effectuated.21 

More Vigorous and Even-Handed 
Use of Labor Bribery St.atutes 

Payments made to and received hy labor officiais are illegal in New York, either as bribes 
as defined in Penal Law Article 180, or as prohibited financial transactions in Labor Law §§ 723 
and 725.22 Under the Penal Law, it is unlawful to confer, or offer or agree to confer, any benefit 
on a labor official in order to influence the exercise of the official's duties. Giving or receiving 
a bribe is a felony, punishable by up to seven-years' imprisonment. 

Historically, prosecutors have targeted bribe recipients rather than bribe givers, partly on 
the theory that the bribe receiver, who is violating a fiduciary obligation, is generally more culpable, 
and partly because bribe givers, when apprehended, often claim that they were victims oi 
extortionate demands -- that is, that the bribes paid were not givcn voluntarily, but in response to 
threats of economie harm. New York law, uniike federal law, provides that coercion is an absolute 
defense to bribery. Such a policy is wrong when the "threat" is to enforce the lcgitimate terms of 
a collective bargaining agreement or to require a nonunion contractor to sign one. In such 
situations, the "threat" may be a real one, deserving punishment as the crime of coercion. 
Nonetheless, the contractor who "succumbs" to the threat -- by paying money to avoid a legitimate 
obligation -- has achieved an improper rcsult. Thcre must be a credible deterrent to contrar; tors 
making such payments; they must perceive a real likelihood of risks and costs -- and not just 
benefits -- associated with responding to such dcmands by paying the corrupt union oflïcial rather 
than calling law enforcement. 

21 For a brief history of organized crime in the business world, and sorne of the prosccutorial methoàs which have 
been used to remove organized crime from legitimate businesses, sce Donald Hermann, "Organized Crime and White 
Collar Crime: Prosecution of Organized Crime Infiltration of Legitimate Business," Rutgers Law Journal 16 (1985): 589. 

22 N.Y. Penal Law§ 180.2.'i (McKinney 1988) (Bribe receiving by a labor official); N.Y. Lab. Law§§ 72.1(1)(e) and 
725(4) (McKinney 1988). 
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Both bribe giving and bribe receiving require proof of a quid pro quo -- an understanding 
that the giver of a benefit will get something in return. The Labor Law also makes it unlawful for 
an employer to give, or for a labor official to receive, anything of value, but it does not require 
proof of a quid pro quo. The giving or receiving of such unlawful gratuities is punishable as a 
misdemeanor by no more than one year of incarceration. Because they are misdemeanors, unlawful 
gratuities are rarely prosecuted in state court ( except as a sort of "lesser included" offense of a 
concurrent charge of bribery), regardless of the size of the unlawful payment. 

The explanation for the difference in treatment of bribes and gratuities is obvious: the 
former are, by definition, necessarily and explicitly corrupt, while the latter are more in the nature 
of a conflict of interest. However, even with gratuities, the corrupt purpose is implicit, and once 
the payment reaches a certain amount, its corrupting effect is inevitable, even if the quid pro quo 
cannat otherwise be established beyond a reasonable doubt. Congress recognized this when it 
amended the Taft-Hartley Law to make payments exceeding $1,000 felonies, with or without proof 
of a quid pro quo.23 We recommend that New York's Labor Law be amended in the same way. 

The Penal Law provisions prohibiting labor bribery and bribe receiving also do not 
differentiate according to the amount of the bribe. Obviously, the size of the bribe is sorne 
measure of the benefit the bribe giver expects to receive. The legislature recently recognized this 
gradation of culpability in the context of official corruption. A 1986 amendment to the Penal Law 
made bribes over $10,000, paid to and received by a public servant, a C felony punishable by up 
to fifteen-years' imprisonment. Bribes below $10,000 are left as D felonies punishable by up to 
seven-years' imprisonment.24 A parallel change should be enacted, making violation of Penal Law 
Sections 180.15 and 180.30 a C fclony when the amount of the bribe exceeds $10,000. 

Two more changes in the law are necessary if bribery of and bribe receiving by a labor 
official are to be effectively and evenhandedly prosecuted. The first change is in New York's 
accomplice corroboration rule, which severely restricts the ability to prosecute bribery transactions. 
Under this rule, neither the bribe giver nor the bribe receiver can be convicted on the testimony 
of the other unless independent corroboration of such tcstimony exists.25 The second change 
concerns New York's transactional immunity law, which precludes the prosecution of any persan 

23 The relevant section of the Taft-1-Iartlcy Act was amcndcd by Congress in 1984. Sec 29 U.S.C.A § 186(d)(i)
(2) (West 1978 & Supp. 1989). Punishment for the violation (whcn the value cxceeds $1,000) is a fine of not more than 
$15,000 and imprisonment of not more than five years, or both. If the value is Jess than $1,000, the violation is a 
misdemeanor, and the fine is not more than $10,000 or imprisonment for not more than one year, or both. 

24 N.Y. Penal Law§ 200 (McKinney 1988). 

25 New York's accomplice corroboration provision prohibits the conviction of a defendant upon an accomplice's 
testimony without independent corroborative evidence connecting the defendant to the crime. N.Y. C.P.L. § 60.22 
(McKinney 1981). The rule's intent is to prevent a conviction based solcly upon the testimony of a confederale with a 
motive to testify falsely. In practice, however, the rule sweeps too widc. 1t applies, for cxamplc, whether one or ten 
accomplices testify against the defendant; there would have to be independent corroboration of the ten accomplices even 
though the totality of their testimony conclusively established the defendant's criminal behavior. The federal, and over 
thirty state, rules recognize the inherent unreliability of accomplice testimony, but adopt more reasonable protections. 
Rather than require independent corroboration of each accomplice, these jurisdictions require the trial court to caution 
the jury that accomplice testimony should be rejected unlcss the totality of circumstances establishes its reliability. We 
believe this to be a more sensible and appropriate rule. 
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who bas received immunity during his appearance befor(~ a New York grand jury, even when the 
case against that person is built on evidence entirely independent of his testimony.26 Taken 
together, these two statutes often impede prosecution of ali persons identified in an investigation 
as party to a corrupt conspiracy. 

One example of the many problems created by New York's immunity law arises when a 
cooperating witness's corrupt activities are uncovered independently of, and after, the witness's 
grand jury testimony. New York's broad immunity law willlikely prevent prosecution of the witness 
based on the new evidence. Taking the safe road of not calling the witness before the grand jury 
means foregoing the witness's useful testimony. Using the witness, on the other band, means 
prosecution of only one side of the corrupt transaction at the expense of prosecuting the other. 
Giving prosecutors these two bare choices may harm an investigation, no matter which decision is 
made. 

Typical of the problems created by the accomplice corroboration rule are those that arise 
when a union official agrees to cooperate only after he is indicted or convicted for bribe receiving. 
The contractors who have bribed him cannot be prosecuted based upon his accomplice testimony 
unless corroboration of his allegations exists. Such corroboration may be impossible to develop, 
however, because the prior disclosure of his indictment may make covert investigation of the 
contractors impossible. 

Together, these two statutes often have the practical effect of requiring an early, irrevocable 
decision to prosecute the bribe giver or the bribe receiver, even when it later appears that the 
other choice should have been made, or both otherwise could -- and should -- have been 
prosecuted. 

Neither of these sets of problems exist in the federal system, or in those of most other 
states, since the immunity given to a grand jury witness in these jurisdictions is "use" immunity, 
rather than New York's transactional immunity. Furthermore, juries are simply warned to be wary 
of accomplice testimony, but are not, as in New York, precluded from relying on it to convict. 

The New York State District Attorney's Association bas long advocated changing New 
York's immunity and accomplice corroboration statutes. Because of the obstacles they create in 
prosecuting union (and official) corruption in the construction industry, we firmly endorse the 
association's proposais. 

26 New York State has the broadest grand jury immunity rule in the nation. Il confers "transactional" immunity on 
witnesses who are called to appear and give evidence before a grand jury. N.Y. C.P.L. §§ 50-20 (McKinney 1981) and 
190.40 (McKinney 1982.) This means thal once the witness has testified before the grand jury, he can never be prosecuted 
for any offense revealed in, or even remotely related to, thal testimony. Moreover, this immunity is conferred automatically 
on any witness who testifies. Thus every witness receives immunity unless he affirmatively waives it. By contrast, federal 
and most state rules provide for invoked "use" immunity. This more limited immunity doctrine provides that testimony 
(or evidence derived therefrom) cannat be used against the witness in later proceedings; however, if the prosecution has 
evidence independent of thal witness's testimony, the witness can still be prosecuted for the crimes to which his testimony 
relates. 
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More Eft'ective Tax Enforcement 

Corruption and racketeering among construction and supply companies is rife with cash 
payoffs, money laundering and tax evasion. Consequently, massive violations of corporate, 
partnership, individual and sales taxes occur. Practically every type of corporate racketeering results 
in violations of state and local tax laws.27 For example, a contractor's cash payroll scheme generally 
includes a failure to withhold federal and state taxes and to report cash wages; employees thus 
evade incarne tax by underreporting their true wages. Payoffs to organized crime also involve tax 
crimes, since many companies falsely record these bribes on their books as tax qualifying business 
expenses, and the recipient of payoffs is not likely to report them as incarne. The strategie use 
of tax laws against Cosa Nostra members and other racketeers should be given higher priority; 
historically, such prosecutions have been a major law enforcement tool. 

One potential jurisdictional hurdle affecting the ability of New York City-based prosecutors 
to pursue tax cheats needs legislative attention. Prior to 1985, state law provided for jurisdiction 
over a defendant charged with tax fraud either in the county of his residence or in the county in 
which he received any incarne, as well as the county where the return was or should have been 
filed. In 1985, the state legislature, while amending the statute for unrelated reasons, failed to 
reenact that jurisdictional provision. As a result, all prosecutions under the state tax law must now 
take place in Albany County, where every New York State tax return is deemed "filed."28 There 
are obvious problems with such a long distance presentment. The tax crime prosecutions likely to 
arise in the context of corruption and racketeering will generally be part of much larger 
prosecutions in New York City. If the tax counts can be prosecuted only in Albany County, they 
will likely never be brought by the New York City District Attorneys. On the other hand, the 
Albany County District Attorney, even if of a mind to prosecute, will face severe logistical 
problems, such as securing attendance of downstate witnesses who would be required to testify in 
two separate proceedings. We therefore recommend that the legislature reenact the former 
jurisdictional provision with retroactive application. 

Developing and Utilizing More Potent Sanctions 

The sanctioning of businessmen and corporations for wrongdoing has been a much neglected 
subject. Judges who daily sentence murderers, rapists, and other violent street criminals tend to 
view businessmen -- even corporate racketeers -- as inappropriate candidates for prison or even 
large fines.29 In one particularly egregious case, a paving contractor pleaded guilty to an eighty
two count indictment and admitted to having defrauded three City agencies of at least $342,000. 

27 See N.Y. Tax Law, §§ 1800-48 (McKinney 1987 & Supp. 1989). 

28 People v. Fioretti, N.Y.LJ., July 12, 1988 (Bronx County 1988). 

29 Notable exceptions include the sentencing of Biff Halloran, convicted of mail fraud, conspiracy (RICO), and 
substantive RICO offenses, to thirteen years of confinement, $266,000 in fines, plus two times the gross profits from the 
crimes. 
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The court sentenced the defendants to probation, impo,.ed a $75,000 fine, and failed to order 
restitution.30 Tougher sanctions are necessary. 

Seelàng Corporate Dissolution Where Appropriate 

Sorne contracting firms which do business in the New York City construction industry are 
so corrupt and/or so closely tied to Cosa Nostra that they should simply be dissolved. The State 
Attorney General can petition for dissolution of a domestic corporation where the corporation is 
engaged in illegal conduct or carries on its business in a persistently fraudulent manner.31 While 
the Attorney General does not have the power to dissolve a foreign corporation, its authority to 
do business in New York can be revoked.32 Similar sanctions can be imposed on partnerships and 
other businesses using assumed names.33 Article 13-B of the New York State Civil Practice Law 
and Rules (CPLR) also allows dissolution of a corporation or other entity controlled partially or 
entirely by a person convicted of a violation of the State's Organized Crime Control Act (OCCA), 
where dissolution is necessary to prevent a further OCCA violation.34 

Making More Effective Use of Forfeiture Laws 

(i) Civil Forfeiture 

New York's general civil forfeiture law, Article 13-A of the CPLR, provides potentially 
powerful remedies against corporate racketeers. Article 13-A allows prosecutors to obtain the 
forfeiture of the "proceeds of a crime," which is any property obtained through the commission of 
a felony.35 Thus, in the hypothetical example with which this chapter began, the savings in wage 
and benefit payments resulting from labor bribery and the earnings from bid rigging are forfeitable. 
Moreover, since Article 13-A allows recovery of a money judgment equal in value to the 

30 People v. Durante, lnd. No. 7098/87 (N.Y. County 1987). 

31 See N.Y. Bus. Corp. Law §§ 109 and 1101 (McKinney 1986). 

32 "The attorney-general may bring an action or special proceeding . . . ta enjoin or annul the authority of any 
foreign corporation which within this state contrary to law has done ... any act which if done by a domestic corporation 
would be a cause for dissolution under § 1101." N.Y. Bus. Corp. Law § 1303 (McKinney 1986). 

33 N.Y. Gen. Bus. Law § 130 (McKinney 1988) prohibits a business using an assumed name or a partnership from 
doing business under that name without filing a certificate of business with the county clerk. N.Y. Exec. Law § 63(12) 
(McKinney Supp. 1990) gives the attorney general the power to cancel such certificates. 

34 See CPLR § 1353(1)(c) (McKinney Supp. 1990). 

35 See CPLR. §§ 1310(2) and 1311(1) (McKinney Supp. 1990). 
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proceeds,36 the recovery cao come out of any of the contractor's property; it is not necessary to 
identify the specifie tainted proceedsY 

More significantly, Article 13-A permits prosecutors to obtain the forfeiture of the 
"instrumentality of a crime," which is any property whose use contributes directly and materially to 
the commission of a felony.38 Thus, in the hypothetical example at the beginning of this chapter, 
the systematic use of the corporation for labor bribery, tax evasion and organized crime-related bid 
rigging and job allocation schemes would render the company itself forfeitable.39 

The remedies created by Article 13-A are civil and remediai, and are not subject to the 
procedural requirements of the criminal law. For example, the standard of proof is, with certain 
exceptions, proof by a preponderance of the evidence, far less than the criminal law's standard of 
proof beyond a reasonable doubt.40 A forfeiture action for corporate racketeering such as is set 
forth in the hypothetical case must be grounded upon a criminal court conviction,41 but the 
forfeiture action may be commenced -- and corporate assets frozen -- even prior to indictment.42 

Moreover, the scope of the forfeiture action may be broader than the prosecution -- it may 
encompass the entire common scheme or plan of misconduct.43 

Current law discourages prosecutors' use of civil forfeiture remedies by inhibiting the flow 
of information for civil forfeiture. Although corporate racketeering cases are thoroughly developed 
only in the grand jury, the law is unclear as to whether grand jury materials could be made 
available for civil forfeiture actions.44 Moreover, district attorneys have no subpoena power to 
conduct a parallel civil forfeiture investigation or to gather information outside the scope of the 
grand jury's usual concerns, such as information relating to defendants' assets. Laws explicitly 

36 See CPLR § 1311(1) (McKinney Supp. 1990). 

37 See Morgenthau v. Citisource, /ne., 68 N.Y.2d 211 (1986). 

38 See CPLR §§ 1310(4) and 1311(1) (McKinney Supp. 1990). 

39 A court might limit the forfeiture to protect the rights of innocent principals or shareholders or if the value of 
the corporation substantially exceeds the value of the proceeds. See CPLR § 1311(4)(d)(ii), (iv). 

40 See CPLR § 1311(3) (McKinney Supp. 1990). 

41 See CPLR § 1311(1)(a) (McKinney 1990). 

42 Id. 

43 Id. 

44 Grand jury materials may be disclosed by a prosecutor only "in the lawful discharge of his duties or upon written 
arder of the Court." C.P.L. § 190.25(4)(a) (McKinney Supp. 1990). Prosecutors are expressly authorized to conduct 13-A 
civil forfeiture actions, CPLR §§ 1310(11) and 1311(1) (McKinney Supp. 1990), and therefore disclosure of grand jury 
materials without a court arder for 13-A actions would appear to be within a prosecutor's duties. However, the Court 
of Appeals has held that the Suffolk County District Attorney could not use grand jury materials without a court arder 
in a civil RICO treble damages action. See Matter of District Attorney of Suffolk County, 58 N.Y.2d 436 (1983). The 
Court also ruled that a court arder for disclosure must be based on a showing of compelling and particularized need for 
access, and that court-ordered disclosure is the exception and not the rule. 
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enabling prosecutors to use grand jury materials for Article 13-A civil forfeiture cases and 
authorizing prosecutors to subpoena information outside of the grand jury are needed. The 
Governor's 1989 Program Bill, introduced in the Assembly, would so provide. 

(ii) Criminal Forfeiture 

A corporate racketeer prosecuted for an OCCA violation may face criminal forfeiture of 
the sources of influence over the corporation, the interests acquired or maintained in the 
corporation, and/or the interests derived from investing criminal proceeds in the corporation. 
Separating the corporate racketeer from the source of the power he misused and from the interests 
in the enterprise he employed are obviously necessary components of a deterrent strategy. 

OCCA bas been law for only slightly more than three years, and only a handful of OCCA 
prosecutions have as yet been instituted.45 In part, this is because cases already developed that 
were suitable for OCCA prosecution bad been referred, before OCCA was enacted, to federal 
prosecutors. Significant lead time was thus necessary for the development of new cases of 
sufficient significance to warrant the use of OCCA There is, however, another explanation for 
the relatively few OCCA prosecutions. As was the case with RICO, it bas taken state and local 
prosecutors sorne time to become comfortable with the complexities of OCCA and to realize the 
benefits of seeking OCCA's criminal sanctions in appropriate cases. OCfF bas been aiding county 
district attorneys by holding seminars to explain the law and its uses. Prosecutors should be 
encouraged to seek these sanctions, including criminal forfeiture, in appropriate cases. 

Just as law enforcement, in appropriate situations, should seek court-ordered trusteeships 
against racketeer-controlled labor organizations, they should also seek trusteeships against 
racketeer-controlled construction, supply and transport companies. These remedies can now be 
obtained under New York State's OCCA law. While law enforcement agencies are considering 
whether forfeiture or dissolution are appropriate remedies in particular cases, they must also face 
the fact, incredibly enough, that sometimes racketeer-controlled companies are the only ones 
providing a certain construction supply or service. In such circumstances, continuing the company 
under the auspices of a court-appointed trustee is preferable to destroying it. 

Proceeding Against Surety Bonds 

The City should proceed against the surety on a contractor's performance bond where the 
contractor's fraud bas caused an agency financial damage. This would not only make the City 
whole for its Joss, but would also serve the cause of deterrence. The resulting increase in 
insurance rates can be a significant cost for the contracter; if he is unable to obtain insurance, it 
can be devastating. 

45 See People v. Pagano, lnd. No. 89-120 (Rockland County 1989); People v. Moscatiello, lnd. No. 8081189 (N.Y. 
County 1989); People v. Grilla, lnd. No. 10732/88 (N.Y. County 1988); People v. Edmonson, lnd. No. 2849/89 (Kings 
County 1989); People v. Nicole/li, Ind. No. 89-217 (Niagara County 1989). 
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CONCLUSION 

Corrupt businesses play a major role in labor racketeering by paying off union officiais to 
ignore collective bargaining provisions and to provide the muscle to control clubs and cartels. To 
generale cash for such payoffs, corrupt businesses falsify business records, using schemes which 
involve massive tax evasion. Strategies to move against corrupt businesses include much more 
vigorous antitrust and tax enforcement, and more severe criminal punishments, sometimes including 
corporate dissolution and civil and criminal asset forfeiture. A successful attack on business crime 
also requires certain substantive and procedural criminal law reforms. Encouraging economie 
competition should also be considercd an important anticorruption and racketeering strategy. 
Where that proves impossible, the public sector should consider setting up public benefit 
corporations. 
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CHAPTER 9 

AITACKING OFFICIAL CORRUPTION 

INTRODUCTION 

Chapter 4 provided a historical perspective on official corruption in the regulation of public 
and private construction, and in the administration of public works. lt emphasized that 
susceptibility and potential for official corruption in the construction process are high because so 
many public officiais have the power to bestow substantial benefits or to inflict substantial costs. 
In addition, it pointed to such other contributing factors as low pay, poor morale and unrealistic 
performance standards for building inspectors; underinvestment in the administration of public 
works; and the failure to prohibit many types of "honest graft." 

Given the long history and repetitive nature of this kind of causation, the only way to have 
a significant effect is to devise short- and long-term initiatives to reduce corruption susceptibility 
and potential, and to develop and implement corruption opportunity blocking strategies.1 To do 
so, the following must be achieved: 1) campaign finance and ethics laws must be strengthened; 
2) administration of public contracts and the performance of public works administrators must be 
improved; 3) building codes must be reformed; 4) recruitment, pay, morale and performance of 
building inspectors must be enhanced; 5) certain regulatory functions must be privatized; and 
6) deterrence must be increased. 

Historically, powerbrokers and other high government officiais have been able to engage 
in corrupt behavior because influence peddling and self-dealing were for the most part lawful and 
unregulated. The City corruption scandais of the mid-1980s led to the creation of the State-City 
Commission on Integrity in Government2 and the New York State Commission on Governmental 

1 See Ronald Goldstock, "Non-Prosecutorial Strategies in Fighting Corruption," presented at the Fourth International 
Anti-Corruption Conference, Sydney, Australia, November 1989. (Paper No. 89-51, available at the New York State 
Organized Crime Task Force.) 

2 The State-City Commission on Integrity in Government, Volume 1: Reports and Recommendations (New York: 
January 1987). 
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lntegrity.3 Many of the ideas and recommendations of these commiSSions have recently been 
embodied in State and municipal law, especially in the new City Charter. Thus, as the new decade 
emerges, New York City has sorne of the most progressive campaign finance and ethics legislation 
in the country. Since this legislation is still in the process of implementation, the need for reforms 
other than those discussed below cannot now be anticipated. However, over the next several years, 
the strengths and weaknesses of the current reforms must be carefully assessed. 

REDUCING CORRUPTION SUSCEPTIBILI1Y 
AND POTENTIAL AMONG HIGH GOVERNMENT 

OFFICIALS AND POWERBROKERS 

CAMPAIGN FINANCE 

Campaign financing presents a complex problem. Special interest groups have increasingly 
become major sources of funds for U.S. political campaigns at ali levels. In New York City and 
throughout the State, real estate developers and construction contractors are among the biggest 
campaign contributors. Developers and contractors, whose businesses depend on public contracts, 
make significant campaign contributions to elected public officiais. If such largess were offered as 
a quid pro quo for favorable governmental action, it would constitute the crime of bribery. 4 

Usually, however, no such explicit request is intended; even if it is, it is unlikely to be proven. 
Developers and contractors naturally seek access to the good will of decision makers who cao 
benefit their projects. They realistically assume that public officiais who are economically 
dependent on, or indebted or grateful to them, will view their interests favorably. This manner of 
funding political campaigns and boosting political careers creates an intolerable conflict-of-interest 
for public officiais. lt also reinforces cynicism and creates a climate of corruption in which officiais 
perceive that it is acceptable to solicit, receive and accept contributions or favors from those who 
do business with the City. 

3 The following is a list of reports issued by the New York State Commission on Government Integrity (The Feerick 
Commission) that are relevant ta this chapter: Campaign Financing: Preliminary Report (December 1987); Ethics in 
Govemment Act: Report and Recommendations (April 6, 1988); Crime Shouldn't Pay: A Pension Forfeiture Statute for New 
York (May 1988); Draft of Proposed Ethics Act for New York State Municipalities (May 1988); Campaign Finance Refonn: 
The Public Perspective (July 1988); The Albany Money Machine: Campaign Financingfor New York State Legislative Races 
(September 1988); Unfinished Business: Campaign Finance Refonn in New York City (September 1988); Restoring the 
Public Trnst: A Blueprint for Govemment Integrity (December 1988); Municipal Ethics Standards: The Need for a New 
Approach (December 1988); and The Midas Touch: Campaign Finance Practices of Statewide Officeholders (June 1989). 

4 "The core of the concept of a bribe is an inducement improperly intluencing the performance of a public function 
meant ta be gratuitously exercised." John T. Noonan, Jr., Bribes (Berkeley, Calif.: University of California Press, 1984) 
xi. 
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lntegrity.3 Many of the ideas and recommendations of these commrss1ons have recently been 
embodied in State and municipal law, especially in the new City Charter. Thus, as the new decade 
emerges, New York City has sorne of the most progressive campaign finance and ethics legislation 
in the country. Since this legislation is still in the process of implementation, the need for reforms 
other than those discussed below cannot now be anticipated. However, over the next several years, 
the strengths and weaknesses of the current reforms must be carefully assessed. 

REDUCING CORRUPTION SUSCEPTIBILI1Y 
AND POTENTIAL AMONG HIGH GOVERNMENT 

OFFICIALS AND POWERBROKERS 

CAMPAIGN FINANCE 

Campaign financing presents a complex problem. Special interest groups have increasingly 
become major sources of funds for U.S. political campaigns at ali levels. In New York City and 
throughout the State, real estate developers and construction contractors are among the biggest 
campaign contributors. Developers and contractors, whose businesses depend on public contracts, 
make significant campaign contributions to elected public officiais. If such largess were offered as 
a quid pro quo for favorable governmental action, it would constitute the crime of bribery.4 

Usually, however, no such explicit request is intended; even if it is, it is unlikely to be proven. 
Developers and contractors naturally seek access to the good will of decision makers who cao 
benefit their projects. They realistically assume that public officiais who are economically 
dependent on, or indebted or grateful to them, will view their interests favorably. This manner of 
funding political campaigns and boosting political careers creates an intolerable conflict-of-interest 
for public officiais. It also reinforces cynicism and creates a climate of corruption in which officiais 
perceive that it is acceptable to solicit, receive and accept contributions or favors from those who 
do business with the City. 

3 The following is a list of reports issued by the New York State Commission on Government Integrity (The Feerick 
Commission) that are relevant to this chapter: Campaign Financing: Preliminary Report (December 1987); Ethics in 
Govemment Act: Report and Recommendations (April 6, 1988); Crime Shouldn't Pay: A Pension Forfeiture Statute for New 
York (May 1988); Draft of Proposed Ethics Act for New York State Municipalities (May 1988); Campaign Finance Refonn: 
The Public Perspective (July 1988); The Albany Money Machine: Campaign Financingfor New York State Legislative Races 
(September 1988); Unfinished Business: Campaign Finance Refonn in New York City (September 1988); Restoring the 
Public Trust: A Blueprint for Govemment Integrity (December 1988); Municipal Ethics Standards: The Need for a New 
Approach (December 1988); and The Midas Touch: Campaign Finance Practices of Statewide Officeholders (June 1989). 

4 "The core of the concept of a bribe is an inducement improperly influencing the performance of a public function 
meant to be gratuitously exercised." John T. Noonan, Jr., Bribes (Berkeley, Calif.: University of California Press, 1984) 
xi. 
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In 1988 and 1989, New York City completely revamp..:-d its regulation of campaign finance.5 

Indeed, the City went from one of the least regulated jurisdictions in the country to one of the 
most heavily regulated and progressive jurisdictions. We strongly endorse these reforms and urge 
that they be closely monitored to determine whether they reduce the influence of wealthy 
individuals and interest groups over the electoral and governing process. 

The New York City Campaign Finance Act is a new law that provides for optional public 
funding of candidates' campaigns for City offices, and establishes a Campaign Finance Board to 
regulate and oversee the public funding program. To qualify for public campaign funding, the 
candidate must voluntarily limit the private campaign contributions he or she receives. 

The five-member Campaign Finance Board is charged with administering the Act. The 
Board is authorized to employ necessary staff and to investigate ali matters pertaining to the Act's 
administration. It has the power to subpoena people and documents, and to give advisory opinions 
in response to written requests. The Board will receive reports on campaign donations and 
expenditures, computerize this data, publish the names of violators and report on the program's 
operation. 6 

The optional matching grant funds will come from a special fund separate from the City's 
general fund. Candidates who desire public funding must certify their compliance with applicable 
contribution and expenditure limits; they must also reach a threshold of private contributions from 
the requisite number of contributors. 

To comply with the contribution limit, candidates for mayor, president of the city council 
and the comptroller cannot receive more th an $3,000 from any individual (or related individual) 
for the primary and $3,000 for the general election; candidates for borough president and city 
council may not receive more than $2,500. Ali contributions coming from a corporation and its 
parent, subsidiaries or affiliated corporations are totaled and treated as coming from a single source. 
Campaign loans, if not repaid by the date of the election, are treated as contributions. Participants 
in the matching grant program must also observe expenditure caps. For example, in the mayoralty 
election a candidate is limited to spending $3,000,000 and only certain kinds of expenditures are 
permissible. Violations of the campaign finance law constitute a class A misdemeanor. 

While the Campaign Finance Law is a massive step forward in reducing the dependency of 
high government officiais on big campaign contributors, the optional matching program is voluntary. 

5 See New York City Campaign Finance Board, A Guide to the New York City Campaign Finance Program (February 
8, 1990). See also Herbert E. Alexander, "Campaign Finance Reform," Restructuring New York City Govemment: The 
Reemergence of Municipal Refonn, eds., Frank J. Mauro and Gerald Benjamin (Montpelier, Vt.: Capital City Press, 1989). 

6 State campaign finance reporting requirements will still apply. Statements listing the dollar amount of any 
contribution, the contributor's name and address, and the date of receipt, plus a detailed account of expenditures must 
be filed with the City Board of Elections. (Contributions of less than $99 may be reported in the aggregate.) N.Y. Elec. 
Law§ 14-102 (McKinney 1978). 
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A candidate can still choose to raise funds through traditional means. 7 Th us, if a candidate 
declines to participate in the matching program, there would be nothing to stop him or her from 
relying on large contributions from developers, real estate interests, contractors or unions. 
Nevertheless, the existence of the optional program makes it possible for political candidates to 
fund their campaigns without reliance on special interests and, of course, publicly to contrast their 
own economie and political independence with the economie and political indebtedness of their 
opponents. 

The Campaign Finance Act marks a significant positive step toward preventing the 
development of a political environment that nurtures official corruption. 1t is much tao saon to 
evaluate the success of New York City's Campaign Finance reform. If it does not break the link 
between moneyed interests and political campaigns, further reform will have to be considered. 

ETHICS LEGISLATION 

New York City officiais have a long tradition of profiting from their official positions by 
capitalizing on inside information or connections, steering contracts to firms with which they are 
affiliated, and taking kickbacks in one form or another from City contractors. In the wake of the 
City corruption scandais of the last several years, bath State and local lawmakers have moved to 
limit the opportunities for officiais to profit personally from their public positions. 

The 1987 State Etbics Law 

The 1987 State Ethics LaW! covers statewide elected officiais, state officers and employees, 
state legislators and their employees and, for sorne purposes, political party county chairpeople.9 

Such persans are prohibited from appearing or rendering services for compensation on behalf of 
private clients on certain matters before state agencies, and from engaging in various business 
transactions with state agencies. The inclusion of political party chairpeople, whether or not they 
hold public office, is an important step toward limiting the influence of powerbrokers. However, 
in several respects, the State law needs to be strengthened. The Act does not prohibit private 

7 Under state law, the primary campaign contribution limit to a candidate for City office is the total number of 
enrolled voters in the candidate's party in the district where he is running for office, multiplied by $.05. In the general 
election, it is $.05 times the total number of registered voters in the district, except for the candidate's family, each of 
whom may contribute a sum equal to $.2') per registered voter. N.Y. Elec. Law § 14-114 (McKinney 1978). The 
candidate may spend as much of his own money as he chooses. 

The contribution limit for a corporation to a candidate may not exceed, in the aggregate, $5,000 in any calendar 
year. N.Y. Elec. Law § 14-116 (McKinney Supp. 1990). However, this limitation is often avoided through additional 
contributions by corporate subsidiaries or affiliates. 

8 Ethics in Government Act, ch. 813, 1987 N.Y. Laws 1404 (McKinney) (codified in scattered sections of N.Y. Public 
Officers Law, Executive Law, Legislative Law, Judiciary Law, and General Municipal Law). 

9 The Act also applies to the judicial branch with respect to financial disclosures. 
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counseling of clients on matters before state agencies, nor does it restrict covered individuals from 
appearing before counties and municipalities on behalf of private clients. Penalties for violating 
the Act are cumbersome and weak. 

The City Charter 

Of the many monumental changes brought about by the new City Charter, none is more 
far reaching and significant than its ethics provisions.1° Following the scandais involving corruption 
by elected and appointed officiais, and revelations of widespread "honest graft," it is not surprising 
that the City Charter provides for comprehensive ethics and conflicts-of-interest legislation. If 
enforced, this body of law promises a significant step toward reducing the kind of official corruption 
that bas previously undermined the moral environment of City politics and economie activity. This 
new legislation comprises a comprehensive web of prohibitions applicable to ali elected and 
appointed City officiais (including former officiais). The prohibitions pertain to every variety of 
self-dealing by public servants, including the negotiating, acceptance and performance of private 
sector employment after leaving government. Violations of the new rules will result in criminal 
(misdemeanor) sanctions and administrative penalties, including termination of employment. The 
Charter also provides for publicizing and explaining these ethics and conflicts-of-interest rules to 
City employees. 

The new ethics and conflicts-of-interest laws prohibit City elected officiais and sorne 
appointed officiais (except for City Council members) from holding high political party office, thus 
directly attacking the powerbroker phenomenon_ll City Council members must disclose on the 
official records of the Council any direct or indirect financial conflicts-of-interest with respect to 
proposed legislation. No member of the Council or salaried City employee is permitted to have 
a direct or indirect financial interest in any business dealings with the City or its agencies. Nor can 
a Council member or City employee act as an attorney, agent, broker, consultant, etc., for any 
person, firm, corporation or other entity interested directly or indirectly in any business dealings 
with the City. Former City officiais are barred for three years from private employment on matters 
in which they were involved while in City government. 

In addition to extensive and detailed definitions of what constitutes prohibited conflicts
of-interest, the Charter contains broad prohibitions on public servants profiting in any way from 
their public positions. For example: 

No public servant shaH engage in any business, transaction or private employment, or have 
any financial or other private interest, direct or indirect, which is in conflict with the proper 
discharge of his or ber official duties.12 

10 New York, N.Y., Charter §§ 2600-2606 (1989). 

11 New York, N.Y., Charter§ 2604(b)(15) (1989). Council members may, however, serve as assembly district leaders 
or hold any lesser political office. 

12 New York, N.Y., Charter § 2604(b)(2) (1989). 
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* * * 

No public servant shall use or attempt to use his or ber position as a public servant to 
obtain any financial gain, contract, license, privilege or other private or personal advantage, 
direct or indirect, for the public servant or any persan or firm associated with the public 
servant.13 

Moreover, the Charter prohibits public servants from accepting any "valuable gifts" from any persan 
or firm doing business or intending to do business with the City. Furthermore, it is an offense for 
any public servant to campel, induce or request any persan to pay any political assessment; it is 
also an offense to pay such a political assessment. 

The new Charter establishes a five-person Conflicts-of-lnterest Board which is responsible 
for issuing interpretative guidelines elaborating the conflict-of-interest provisions.14 The Board is 
also responsible for overseeing the publication of the rules and agency efforts to make them known 
to ali employees. In addition, the Board provides advisory opinions on ali conflict-of-interest issues 
covered by the Charter. The Board is the recipient for the extensive financial disclosure reports 
that City employees must file. Finally, the Board receives complaints of misconduct against public 
servants, refers appropriate cases to the Commissioner of Investigation and, where probable cause 
is found, holds hearings to determine whether the conflict-of-interest rules have been breached. 
The Board is also authorized to impose penalties when it determines that the rules have been 
violated. Finally, the Board is required to issue an annual report on ali its activities. 

The major revamping of the City's ethics legislation in the Charter reform is a historie 
effort to come to grips with more than a century of honest and dishonest graft. 1t remains to be 
seen whether this impressive legal assault on the problem will produce an equally impressive 
change in politics as usual. Clearly, enforcement is crucial. Given the Board's extensive 
responsibilities, making Board membership a part-time position is unrealistic. While the Board is 
authorized to hire necessary staff, it seems likely that effective administration and enforcement will 
require a full-time commitment. In any event, the entire ethics machinery should be carefully 
analyzed and evaluated over the next few years so that problems and pitfalls can be quickly and 
accurately identified and, if necessary, administration and enforcement can be strengthened. 

IMPROVING THE ADMINISTRATION OF PUBLIC CONTRACTS 

Our recommendations to improve the administration of public works are presented in 
Chapter 10, which focuses on strategies to reduce fraud, waste and abuse in the public works 
process. These recommendations come at a propitious moment, because they coïncide with the 
implementation of the new City Charter. The Charter creates a Procurement Policy Board 

13 New York, N.Y., Charter § 2604(b)(3) (1989). 

14 New York, N.Y., Charter §§ 2602-2603 (1989). 
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comprised of appointees who have the expertise necessary to carry out the policy making role 
previously held by the Board of &timate. The Procurement Policy Board has the power to 
establish methods for soliciting bids or proposais and awarding contracts, and for specifying the 
manner in which agencies administer contracts and oversee their performance.15 Clearly, such 
efforts cao reduce official corruption as weil as waste, abuse and fraud. 

The Office of Construction Corruption Prevention (OCCP), described in Chapter 6, is 
designed to work closely with the Policy Procurement Board. Indeed, this type of cooperation was 
foreseen by and mandated in the Charter, which directs that, 

[I]n the promulgation of any rules pertaining to the procurement of construction or 
construction related services, the board shaH consult with any office designated by the mayor 
to provide overall coordination to the City's capital construction activities.16 

REDUCING CORRUPTION SUSCEPTIBILI1Y IN INSPECTIONAL SERVICES 

REFORMING THE BUILDING CODES 

In 1988, the Corruption Prevention and Management Review Bureau of the New York City 
Department of Investigation issued a report finding that the present codes are inadequate and 
encourage corruption. The Bureau stated that "[t]he Administrative Code of the City of New 
York, and any related regulatory requirements, must be reviewed and amended to eliminate 
contradictory and unnecessary code requirements," and urged the formation of an interagen~ task 
force among the inspectional agencies to review the code and recommend specifie revisions.1 We 
strongly recommend that this be done. A mayorally appointed panel of architects, engineers, 
developers, contractors, lawyers and union officiais should eliminate code requirements that are not 
justified by health and safety, but instead reflect the power of special interest groups or the 
technologies and politics of bygone eras. We believe that such costly and wasteful requirements 
generate incentives for corruption. 

Comprehensive code reform is an ambitious undertaking, requiring technical expertise and 
a sophisticated understanding of present-day corruption. The federal government and various 
other jurisdictions have successfully tackled this problem by adopting the Madel Code of the 

15 New York, N.Y., Charter § 311 (1989). 

16 New York, N.Y., Charter § 311(d) (1989). 

17 New York City Department oflnvestigation, Corruption Prevention and Management Review Bureau, "Operating 
and Management Standards for lntegrity Within New York City Agencies Providing Inspectional Services," (March 1988) 
14. 
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Building Officiais and Code Administrators International (BOCA).18 It could also serve as a basis 
for code reform in New York City. 

PRIVA TIZING INSPECTIONS 

While we will offer a variety of recommendations to improve the delivery of inspectional 
services, we also believe that the twenty year trend toward privatizing of building inspections 
should be continued. Privatization makes sense because: 1) inspectional resources are so 
inadequate that the system cannat effectively carry out its mission of protecting the public's health, 
safety and welfare; and 2) inspections have been marred by corruption and incompetence for so 
long that one cannat be sanguine about the prospects for reform. Although it may not be feasible 
to give the Department of Buildings the resources necessary to have its own inspectors in sufficient 
numbers and of sufficient quality to do the entire job, it should be possible to alter the 
Department's focus so that it can, to a greater degree, play the more realistic and no less critical 
role of monitor and auditor of a mixed public and private inspectional system. 

The privatization of building inspections is not a new idea. The 1968 Building Code 
Reform codified self-inspection for certain kinds of inspections on certain kinds of projects. 
Directive No. 14, issued in 1975 by Buildings Commissioner Jeremiah Walsh, went somewhat 
further: 

Where an owner or lessee responsible for performance of the work elects to do so, he may 
employ a registered architect or licensed professional engineer to make inspections during 
progress of the work and upon completion. In such case, the owner or lessee shall notify 
the Buildings Department of the name and address of such architect or engineer. Where 
any work is found not in compliance with the plans or not in compliance with applicable 
laws, it shall be corrected, and if not corrected, the Department shall be notified by the 
architect or engineer and a violation requiring elimination of the defective work shall be 
filed. 

However, Directive 14 applies only to relatively minor renovations. 

The present system of inspections in New York City does include a mixture of public and 
private certification. Certain aspects of construction are considered to be controlled inspections, 
and are the mandatory responsibilities of the builder. Other aspects, such as the final inspection 
on certain projects, may be conducted by the builder, at the builder's option. It is difficult to 
determine the degree to which there bas been more self-certification in recent years than since 
self-inspection was first codified in 1968. The system is moving toward a still-evolving consensus 
concerning the most efficient way to conduct inspections. The consensus remains bounded, 
however, by budgetary constraints and the cooperation of the industry. 

18 BOCA National Building Code/1987: Mode/ Building Regulations for the Protection of Public Health, Safety and 
Welfare, lOth ed. (Country Club Hills, Ill.: Building Officiais and Code Administrators International, Inc., 1986). The 
BOCA Code bas been adopted and adapted with success in severa! jurisdictions. 1t bas been adopted by severa! local 
governments in New York state and is the mandatory baseline code for ali jurisdictions in New Jersey. 
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We recommend expanding the number of inspecdon responsibilities executed by certified 
architects and engineers, either by contracting out to private agencies certain inspectional 
responsibilities,19 or by requiring licensed architects and engineers to certify that work they have 
designed and supervised meets Code requirements.20 

Architects and engineers who are specialists in construction have such a substantial 
investment in their careers and state licensing, that they are unlikely to be readily bribable. For 
privatization to succeed, however, the New York State Department of Education, which licenses 
architects and engineers, must be rouch more vigorous and aggressive in bringing disciplinary 
actions in appropriate cases. Any system utilizing private inspections must also be accompanied 
by unannounced, in depth, random and meaningful follow-up inspections by City inspectors.21 

Monitoring and auditing by the proposed Certified Investigative Auditing Firms (CIAF) would be 
an additional check on bath the "private" and "public" inspectional programs. 

In 1974, a Mayor's Special Commiltee proposed that, for smaller jobs, either a City 
inspector could certify code compliance or the building owner could hire a certified, registered 
architect or engineer to inspect the job and file compliance papers with the City. On larger jobs, 
defined as alterations valued at more than $150,000 or new buildings with more than fifteen stories 
or forty-two residential units, the proposai called for mandated certification of code compliance by 
licensed architects and engineers in place of inspections by Buildings Department personnel. (Most 
of these jobs are already supervised by architects and engineers.) Ail architects and engineers 
performing official inspections would be registered with the Buildings Department. Knowing 
misstatements on official forms or grossly negligent inspections would constitute a crime and 
autoinatically result in the loss of registration and possible decertification, i.e., loss or suspension 
of the license to practice as an architect or engineer in New York State. The Buildings 
Department would carry out frequent and thorough spot-checks. We think this proposai could well 
serve as a starting point for designing an appropriate privatization madel. 

19 The Department of Buildings announced that as of March 1990 it would contract with private inspection agencies 
ta conduct sorne "application" inspections heretofore performed by employees of the Bureau of Electrical Control. City 
of New York, Mayor's Management Report (New York: City of New York, February 15, 1990) 165. 

2° Current City regulations permit licensed architects and engineers ta certify compliance on certain classes of 
construction work which do not involve modification of the certificatc of occupancy. New York, N.Y., Department of 
Buildings Directive No. 14 (1975). Administrative Code violations for nonhazardous conditions can be resolved through 
certifications by architects and engineers that the condition has been corrected. 

21 As is often the case, historical perspective is enlightening. The New York State legislature passed the nation's 
first comprehensive tenement bouse law in 1901 in an attempt ta deal with lire and disease, which were claiming hundreds 
of lives per year in the tenement districts. The standards set for the inspectors and their work were extraordinarily high. 
It was claimed that every building inspection was doubled checked! 

Each inspector's work is checked in the field, generally within twenty-four hours of the time of his 
inspection, and if material variations are found in his report or matters that are clearly incorrect, a 
complete and thorough examination is at once made and charges proffered against the inspector for 
making false and misleading reports. 

Robert W. DeForest and Lawrence Veiller, "First Report of the New York City Tenement House Department," (1902-
1903) 322. 
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The proposed Office of Construction Corruption Prevention (OCCP) should have the 
responsibility for determining the optimum amount of privatization and how best to implement it. 
By drawing on information from OCIFs Research and Analysis Unit, the Department of 
Investigation, CIAFs and the Office of Construction, OCCP will be particularly weil suited to 
undertake this design and implementation task. 

IMPROVING RECRUITMENT, PAY, MORALE AND 
PERFORMANCE OF BUILDING INSPECTORS 

Corruption among inspectors charged with responsibility for enforcing the City's Building 
Codes has been a fact of life for many years, and has survived a succession of exposés, firings and 
departmental reorganizations spanning several decades. In Chapter 4, we identified the underlying 
factors facilitating such corruption. We believe that any meaningful attack on the problem must 
include improving the pay, status and morale of the inspectors in arder to bolster their stake in 
their careers. lt also requires stressing those aspects of the inspector's role that directly relate to 
public health, welfare and safety. 

Improving Pay, Status and Morale 

A critical first step in increasing corruption resistance among building inspectors is to 
improve the number and quality of inspectors. As noted in the Mayor's Management Report for 
1989: 

Fiscal 1989 proved to be a difficult year for the Division because of an increasing demand 
for service and the loss of approximately one-third of the field staff through higher than 
normal attrition. The Department averaged only 65 inspectors throughout the year, 14 
percent fewer than planned and 6 percent fewer than last fiscal year. Inspectors completed 
126,784 inspections, 12 percent fewer than in Fiscal 1988 and 14 percent below the plan. 
Most of the decline was attributable to staffing problems .... 22 

Staffing problems, evidenced by turnover of a third of the workforce in one year, must be 
corrected if there is to be a professional organization capable of addressing short- and long-term 
corruption problems, and overseeing increased privatization of inspections. 

City building inspectors earn far less than construction workers with equivalent skills. Law 
pay creates problems in recruitment and retention. lt leads to low morale and creates vulnerability 
to corruption. We recommend an increase in pay, perhaps funded by increased fees for certain 
inspections. 

Greater compensation, by itself, will not be enough. Building inspectors must be convinced 
that their jobs involve more than paper pushing. The inspectional corps is the guardian of the 

22 City of New York, Mayor's Management Report (New York: City of New York, September 17, 1989) 304. 
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City's built environment and infrastructure; the inspectors must understand that they are protecting 
workers and the health, safety and welfare of the general citizenry. This sense of organizational 
mission cannot simply be conveyed through a directive or public relations brochure; it will require 
training and leadership. It will be facilitated by paring down inspectional functions to those that 
are clearly linked to protecting health, safety and welfare. 

Establishing Realistic 
Performance Standards 

Understandably, fiscal pressures lead budget conscious officiais to establish quotas for 
workers, such as building inspectors, who are not closely supervised. Inspectors, however, should 
not interpret such performance standards, and the punishments and rewards that attend them, as 
a signal that "only numbers count" and that managers care more about quantity than quality. Thus, 
quantitative performance measures should be reviewed to assure that they are compatible with 
careful and thorough inspection. More importantly, nonquantitative productivity measures, focusing 
on the thoroughness and accuracy of inspections, should be formulated and implemented. 

The 1973 recommendations of a management consulting firm, H. B. Maynard and Compan~ 
seem an excellent starting point for developing appropriate qualitative performance measures. 
The Maynard Report recognized that a prerequisite for implementing an appropriate evaluation 
system is an effective "hierarchy of responsibility." Supervisors have to be capable of and 
committed to evaluating line inspectors' work.24 The report recommends that each time the 
supervisor contacts a line inspector, the supervisor must evaluate the inspector's work and fill in 
quality ratings forms that note any major or minor oversights or errors.25 The line inspector must 
initial the form, thereby indicating that he bas seen the evaluation (and, hopefully, will learn from 
it). In addition, when reviewing the line inspector's paper work, the supervisor must keep track 
of ali serious mistakes, and on a weekly basis tally such mistakes and rate each subordinate on a 
ten-point scale. The supervisor must, on a monthly basis, provide a quality rating to the "clerical 
supervisor." In turn, the clerical supervisor must evaluate the competency and quality of the 
supervisor's evaluations and submit to the Borough Superintendent a monthly evaluation of each 
supervisor. 

23 H. B. Maynard and Company, "Procedural Manual For Construction Inspection Division," Report Prepared for 
the New York City Department of Buildings, Housing and Development Administration, City of New York (June 1973). 

24 The report states thal, at a minimum, a building inspector must: 1) be an expert on the Building Code; 2) be 
able ta read blueprints and specifications; 3) know building materials and practices; and 4) be able ta write accurate and 
complete reports. 

25 A "major oversight" is defined as an important provision of the building code or regulations thal could cause 
danger ta the public, e.g., no control inspector on site, absence of a sidewalk bridge, no sheeting or bracing on an 
excavation, or omission of fireproofing on steel works. A "minor oversight" is a violation of the building code or regulations 
that would not prove hazardous to the public. 
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DETERRENCE AND OPPORTUNI'IY BLOCKING 

More must be done to increase the likelihood of detecting and significantly punishing 
official corruption related to construction. The backbone of deterrence is investigating complaints, 
conducting sting operations and prosecuting and punishing violators. A strengthened whistleblower 
law would encourage honest employees to come forward with complaints. In addition, stronger 
civil sanctions, including pension forfeiture, should be available. 

A CRITICAL ROLE FOR THE DEPARTMENT OF INVESTIGATION 

The main investigative and law enforcement response to official corruption will necessarily 
continue to be played by the New York City Department of Investigation (DOI).26 The City 
Charter requires DOlto conduct any investigation referred by the Mayor or City Council and vests 
the agency with authority to make any other study or investigation which, in the Commissioner's 
opinion, may be in the best interests of the City. The Commissioner's power to study or investigate 
is not limited to corruption cases, but ~oes broadly to the "affairs, functions, accounts, methods, 
personnel, or efficiency of any agency." 7 DOl bas significant investigatory powers, including the 
power to subpoena and examine witnesses under oath in private or public hearings; it also bas the 
authority to issue public reports. 

In addition toits considerable investigatory powers and resources, DOl also bas the capacity 
to play a major role in designing anticorruption strategies. Its Corruption Prevention and 
Management Review Bureau (CPMRB) bas for the past twenty years been charged with developing 
"uniform systems of control against corrupt and dishonest activities in City agencies ... . "28 With 
a mandate "to identify and correct management deficiencies ... that provide opportunities for 
corruption and dishonest activities,"29 CPMRB regularly reviews city operations for the purpose of 
developing anticorruption standards for particular agencies. 

CPMRB's effectiveness, however, bas been limited by its exclusion from the ongoing 
operations and investigations of DOl in general, and of the inspectors general in particular. Only 
after investigations have been concluded and made public through reports or prosecutions bas 
CPMRB been made privy to the information generated by these investigations. As a result, 
CPMRB studies analyzing management deficiencies and proposing operational reforms are often 

26 DOI's roots go back to the Bureau of Accounts, which was established by the Legislature in response to the 
scandais surrounding the Tweed Ring in 1873. See Association of the Bar of the City of New York, Committee on 
Municipal Affairs, "Report on the New York City Department of Investigation," The Record 43 (December 1988): 948. 

27 New York, N.Y., Charter§ 803(b) (1989). Thus, DOl has a front-line role to play in preventing and investigating 
frauds in public construction, the subject matter of Chapter 10. 

28 City of New York, Mayor's Management Report (New York: City of New York, February 10, 1988) 469. 

29 City of New York, Mayor's Management Report (New York: City of New York, September 17, 1987) 72. 
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issued only after short-term, "quick-fiX" remediai steps h~ve been taken by the corrupted agency, 
and long after public outrage and concem over a particular corruption scandai have abated. Thus 
these reports are often dated and largely ignored. DOl must better integrate the operations of 
CPMRB with its investigative bureaus and Inspectors General. 

A second problem limiting CPMRB's effectiveness bas been the absence of any institutional 
follow-up to or implementation of its analyses and recommendations. We have been struck by the 
number of thoughtful and useful CPMRB reports that have generated little public interest and led 
to no institutional reform. Given its own loss-prevention mandate, the proposed OCCP can play 
a new and critical role in employing CPMRB's work product to formulate and institute corruption 
prevention strategies. 

Another aspect of DOI's efforts cao usefully be strengthened. Through CPMRB, DOl bas 
required each City agency to draw up an annual corruption analysis. In 1988, thirty-two such 
reports were received. While many demonstrated mature reflection and analysis, the majority 
unfortunately did not. This perhaps is not surprising, since the kind of internai corruption 
susceptibility audit DOl bas asked for requires an expertise that operational agencies do not often 
possess. Thus, the demand for such reports must be supported by training. CPMRB --and OCCP 
-- should also scrutinize these reports and generate feedback, at least for the initial years, to the 
agency report writers. 

Another example of DOI's anticorruption efforts are the following anticorruption guidelines, 
issued in January 1988 to ali City inspectional services: 

Operational Standards: 

1. Ail inspectional personnel must be subject to periodic rotation in 
assignment/location or job duties. 

2. Supervision of inspectors must be adequate. 

3. The reporting requirement of Operation Double Check (whereby supervisors 
randomly re-inspect certain sites) must be redesigned and the function maintained 
to insure its use as an effective means of assisting in the identification of patterns 
of corruption. 

4. Inspectional reports and resultant agency action must be processed in a 
uniformly expeditious manner. 

5. Inspectional personnel must be provided with a copy of their agency Standards 
of Conduct and be given training in corruption recognition and avoidance. 

6. Ail persons whose place of business or activity are subject to an inspection must 
be provided with written information explaining the inspectional process and that 
the offering of a bribe or gratuity is a criminal offense. 
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7. Records pertinent to the inspectional process are to be identified and secured. 

Management Standards: 

1. The Administrative Code of the City of New York, and any related regulatory 
requirements, must be reviewed and amended to eliminate contradictory and 
unnecessary Code requirements. 

2. Criminal and administrative penalties should be vigorously pursued against those 
engaged in corrupt activity. 

3. Agency management must make a vigorous commitment to the detection and 
prevention of corrupt practices and take those steps necessary, including the 
development of adequate contrais, supervision, and reporting systems. 

4. Agency management must establish a management review program for modified 
inspection findings. 

5. Agency management must review the role of the inspectional function within 
the agency. 

6. Proper screening and selection of persons for inspectional positions must be 
made.30 

DOl has also formulated several anticorruption programs directed specifically at 
construction. In 1987, it formed a Capital Construclion Unit, consisting of two engineers, two 
auditors and an architect, to investigate allegations of corruption in the City's capital construction 
program. This unit has reviewed policies and procedures in capital construction contracts and 
conducted investigations on its own and with State and federal prosecutors. So far, the unit has 
begun investigations into several major public construction projects, but no resulting cases have yet 
been made public. While the intent is excellent, the scale of the effort is inadequate. If it sets 
up expectations that cannot be met, it could prove counterproductive. 

DOI's investigatory efforts and management reforms for reducing corruption among the 
inspectional services are the kind of sensible experiments in institution building that should be 
undertaken. Nevertheless, if these initiatives are to succeed, they must be weil funded and 
supported. They should also be regularly evaluated (with the participation of OCCP and perhaps 
outside consultants as weil), and terminated or changed in order to expand successful programs and 
to weed out unsuccessful ones. 

30 New York City, Department of Investigation, Corruption Prevention and Management Review Bureau, "Operating 
and Management Standards for Integrity Within New York City Agencies Providing Inspectionat Services," (January 1988). 
These guidetines became a mayorat administrative mandate in March 1988 aftcr the surfacing of a corruption scandai 
among Department of Health restaurant inspectors. 
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The expansion of DOl and the increasing sophistication of its anticorruption efforts are a 
salutary development in the hattie against official corruption in New York City. However, DOl 
could be even more effective if its independence were increased. DOI's independence is 
particularly important given the critical role this report envisions for that agency. Currently, DOl 
is a mayoral agency, and its commissioner serves at the Mayor's pleasure. We recommend that the 
commissioner serve for a fiXed term of years and be subject to discharge only for cause with the 
concurrence of an independent body. 

ENCOURAGING WHISTLEBLOWING 

In 1986, the state legislature significantly strengthened the so-called "Whistleblower Law."31 

lt protects public employees from retaliatory personnel action affecting, among other things, 
appointment, compensation, assignment, promotion, transfer or evaluation, if such personnel action 
is related to a report to a governmental body by such employee of (1) a violation of a law, rule 
or regulation where such violation presents a substantial and specifie danger to public health or 
safety or (2) a matter which such employee reasonably believes is true, and which such employee 
reasonably believes constitutes an "improper government action." Improper governmental action 
includes any action taken by either a public employer or employee that constitutes a violation of 
any federal, state or local law, rule or regulation. 

While the 1986 amendments were a major step in the right direction, the Legislature 
refused to adopt the complete definition of "improper governmental activity" advanced by Governor 
Cuomo.32 Under the Governor's proposai, the whistleblower law would have protected an 
employee who reported malfeasance, conversion or misuse of government property, as weil as gross 
waste of public funds, misconduct or abuse of authority by a public employer or employee.33 

We recommend passage of this more expansive whistleblower protection. It would 
encourage public employees to assume responsibility for ensuring that the public is not victimized 
by corrupt officiais. lt would also add to the deterrence of [raud, waste, and abuse. 

The problem is, of course, that while actual whistleblowers must be protected, corrupt, 
incompetent or otherwise unsuitable employees often adopt the posture of whistleblowers to 
insulate themselves from actions taken against them for meritorious reasons unrelated to their 
manufactured "complaints." Thus, while we recommend effective whistleblower legislation, we also 
recognize the need to deal effectively with pretenders. In arder to preserve bath the functioning 
of City agencies and the integrity of the whistleblowing program, procedures must be instituted and 
implemented to identify and punish such individuals. 

31 See N.Y. Civ. Serv. Law § 75-b (McKinney Supp. 1990). 

32 Sec Governor's Program Bill No. 220 of 1986. 

33 The Governor's Program Bill, drafted in coordination with the Kings County District Attorney's Office, was 
modeled after the federal law, which provides such broad protection. See 5 U.S.C.A § 2302(b)(8) (West. Supp. 1989). 
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ENHANCING ADMINISTRATIVE SANCTIONS 

For reasons deeply embedded in the civil service system, personnel law and public sector 
collective bargaining agreements, administrative responses to official corruption have been 
inadequate and ineffective. Corrupt officiais are not often prosecuted and, if they are, they are 
not adequately punished. Deterrence of official corruption would be greatly bolstered, for example, 
by pension forfeiture legislation. Currently, City employees found guilty of corruption, even of 
major proportions, are able to retire with generous public pensions for the rest of their lives. This 
kind of benign response contributes to the corruption-generating political environment we have 
noted elsewhere in this report. 

Like the New York State Commission on Government Integrity, we believe it should be 
recognized that "[i]n the public sector, pensions are not merely a form of deferred compensation, 
they are a reward for faithfulness to duty and honesty of performance. A public servant who, by 
engaging in serious criminal misconduct, abuses the power of office and violates the fiduciary duty 
owed to the public relinquishes any daim to a pension financed by the taxpaying citizens of this 
State."34 

In recent years, Pennsylvania, Florida, Georgia, Illinois and Massachusetts have ali enacted 
pension forfeiture statutes which recognize that loyal, honest service is an essential prerequisite to 
pension eligibility. In these five states, criminal misconduct related to a public employee's official 
duties operates to sever the employee's daim to a taxpayer-financed pension. New York State 
should adopt a similar position. 

The options for reform of pension entitlements in New York State are significantly limited 
by the state constitution, which provides that: 

After July first, 1940, membership in any pension or retirement system of the state or of 
a civil division thereof shaH be a contractual relationship, the benefits of which shaH not 
be diminished or impaired.35 

This provision makes it very difficult to formulate legislation which would make forfeitable the 
pensions of current -- although not future -- employees who engage in criminal activity. 

For present employees, however, the City does have another option. In order to receive 
benefits as a member of the City's Retirement Plan A (the plan awarding full retirement benefits), 
an employee must give thirty days notice before retiring. If, during that period, a disciplinary 
hearing is held and employment is terminated for cause, the employee will not be eligible to 
receive Plan A benefits. (Benefits for Plan B -- early retirement -- vest instantly upon application, 
but are considerably Jess than those of Plan A) Unfortunately, the City bas not made an 
aggressive effort along these !ines, and many inspectors who have been charged with soliciting and 

34 New York State Commission on Government lntegrity, Crime Shouldn't Pay, 8. 

35 N.Y. Const., art. V, § 7. 
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accepting bribes have retired with full pension benefits. Under the current system, they continue 
to receive pension benefits even after being convicted of these offenses in criminal court. 

There is no difficulty, however, in beginning the reform process by passing legislation 
applicable to new employees. The State Comptroller has introduced such a pension forfeiture bill 
(S-5026), which provides that new employees will forfeit their publicly financed retirement benefits 
if convicted in state court of a felony that constitutes a breach of their official duties or 
responsibilities. At the same time, the bill empowers a judge to direct the payment of benefits to 
a convicted official's financially needy spouse or dependents, provided they had no culpability for 
the acts upon which the felony conviction was based. 

We recommend passage of this bill, although, like the New York State Commission on 
Government Integrity, we believe certain amendments are in order.36 We are particularly 
concerned about the standardless escape hatch which, with one hand, gives back to the corrupt 
employee's family the pension that is taken away from the employee with the other. We also 
recommend that it be amended to permit a pension to be forfeited following conviction of any 
crime, state or federal, that constitutes a breach of official duties. 

CONCLUSION 

Official corruption has long plagued government offices and functions in New York City. 
Although it is not unique to government operations involving construction, construction processes 
are highly susceptible to official corruption because of the leverage that so many officiais have over 
a construction project. Moreover, the inspectional services have an almost unbroken record of 
corruption throughout this century. Both "honest graft" and "dishonest graft" should be eliminated 
from governmental processes in New York City. The new campaign finance and ethics rules 
embodied in the City Charter mark a historie move away from politics as usual in New York City 
and, if effectively enforced, can result in a major reduction in corrupt behavior. 

One of the most promising approaches to attacking corruption in the building inspectorate 
is privatization. Routine inspections by certitïed engineers and architects, especially with the 
establishment of a CIAF program, would result in a better and more effective inspectional process. 
However, ali government functions involving construction cannot be privatized. Much work must 
be done to rebuild the quality and morale of the inspectional services corps -- among supervisors 
as weil as the rank-and-file. Better training, higher pay and more responsibility are obvious and 
necessary reforms. Most importantly, creative ways must be found to give inspectors an enhanced 
sense of professionalism and a greater stake in their careers. The Department of lnvestigation's 
Inspectors General will continue to play a crucial role in ferreting out corruption and in designing 
systems to prevent corruption. The Department's role should be supported and its Commissioner 
made more independent. 

36 See New York State Commission on Government lntegrity, Crime Shouldn't Pay. 
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A stronger whistleblower law would encourage public employees to report cases of 
corruption, thereby increasing the risk of apprehension. A tougher pension forfeiture statute would 
substantially increase the cost of corruption, thereby bolstering deterrence. A reinvigorated law 
enforcement commitment to official corruption would also reinforce deterrence and the rule of law. 
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CHAPfER 10 

ATIACKING FRAUD, WASTE AND ABUSE IN PUBLIC CONSTRUCTION 

INTRODUCTION 

Public construction projects are more vulnerable to fraud, waste and abuse than private 
construction projects because of the complex body of laws regulating the public construction 
process, the intense political pressure to begin and complete public works, and the severe 
administrative and personnel deficiencies in their administration. We offer recommendations in 
each of these areas. At the outset, however, we are mindful of one critical consideration set forth 
in Chapter 5. Many public contracting requirements and multilayer review procedures, originally 
instituted to assure fairness and prevent corruption, have instead resulted in less accountability and 
more corruption susceptibility. Any new reforms of the public contracting system must not 
unwittingly contribute to the creation of a more unwieldy, confused and costly public construction 
process. This would only extend the cycle of corruption. 

We saw in Chapter 5 that the City has little control over its choice of construction 
contractors. Contract award is governed strictly by competitive bidding. As a result, competent 
and honest contractors cannat be rewarded with new contracts. Conversely, incompetent and 
dishonest contractors cannat easily be denied future contracts. Moreover, the City's cumbersome 
and dilatory procedures, muscle-bound bureaucracy and underfunded project administration create 
a business environment marked by uncertainty, confusion and financial risk -- clearly an 
environment ripe for exploitation by corrupt contractors. Not surprisingly, many honest contractors 
will not bid on the City's construction contracts. In sorne niches of the industry, virtually the only 
contractors who do bid are those with a record of incompetence, fraud or ties to organized crime. 

REFORMING CONTRACT LETTING 

Thus, the first step in combating fraud in public construction is to reform the contract 
letting system so that the City has greater control in selecting contractors for its multibillion dollar 
public works pro gram. To accomplish this, the City needs 1) the authority to prequalify bidders; 
2) a strategy for increasing the size of the prequalified pool of contractors; 3) the ability and 
willingness to declare an unacceptable low bidder "not responsible;" 4) the authority to debar an 
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incompetent, defaulting, or corrupt contractor from public contracting; and 5) the option to use 
contract letting procedures other than pure competitive bidding. 

PREQUALIFICATION 

Prequalification procedures require contractors to submit a prequalification application 
detailing the firm's financial capacity, work experience, construction capability, management 
composition (identifying officers and principals), and ali matters bearing on integrity. Proper 
administration of this process enables an agency to compile a list of contractors eligible to bid on 
its projects. In theory, prequalification eliminates unqualified and corrupt contractors before any 
bids are submitted, before the bidders acquire any conditional right to a contract. 

The new City Charter provides a significant opportunity to institute a prequalification system 
for construction contractors.1 Sections 318 and 324 permit the prequalification of prospective 
vendors for particular types of goods, services and construction, according to criteria to be 
established by a five-member Procurement Policy Board.2 The Charter gives ali agencies the 
authority to prequalify their vendors, and expressly provides that factors to be considered should 
include "past performance" and the "ability to undertake work." Unfortunately, however, the 
Charter does not authorize prequalification for ali contracts; it limits prequalification to "special 
cases." 

We recommend that the Procurement Policy Board, which bas substantial rule making 
authority under the Charter, define "special cases" broadly enough to make prequalification an 
option in as large a percentage of construction contracts as possible. One possible strategy would 
be to declare projects in excess of a certain dollar threshold to be "special cases." If the courts 
reject this interpretation, the Charter should be amended to make prequalification an option for 
ali significant public construction contracts. 

Prequalification, however, will accomplish little if not extended to subcontractors; otherwise, 
a corrupt contractor or material supplier denied prequalification might nonetheless appear on the 
construction site as a subcontractor. Although the Charter does not expressly provide for 
subcontractor prequalification, it does empower the Procurement Policy Board to play a role in 
drafting contract language. We recommend that the Board modify existing City construction 

1 Our discussion of the New York City Charter's provisions with respect to prequalification, as weil as other 
construction procurement activities, has been greatly guided and assisted by the work and analysis of the Construction Law 
Committee of the Association of the Bar of the City of New York. 

2 Agencies shall maintain lists of prequalified vendors and entry into a prequalified group shall be 
continuously available. . . . [C]riteria established by rule of the procurement policy board .. . may 
include, but shall not be limited to, the experience, past performance, ability to undertake work, financial 
capability, responsibility, and reliability of prospective bidders, and which may be supplemented by criteria 
established by rule of the agency .... 

New York, N.Y., Charter § 324(a) (1989). 
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contract language to require ali City construction contractors to subcontract work only to firms that 
have been prequalified. 

It is vital that an appeal from a deniai of prequalification not be permitted to suspend or 
delay the bidding process.3 Contractors denied prequalification should not be permitted to enjoin 
agencies from putting contracts out to bid; their only relief, in the event of a successful challenge, 
should be to have their names placed on the prequalification list for future contracts. Otherwise, 
agencies will be reluctant to deny prequalification for fear of resulting delay. The Procurement 
Policy Board should include an anti-injunction clause in the prequalification rules. In the event 
this strategy fails, the Charter should be amended to provide such a prohibition. 

Prequalification will only make a significant contribution to reducing fraud, waste and abuse 
if the prequalification process is rigorous and meaningful. City agencies must devote significant 
investigative resources to prequalification. Applicant firms must be thoroughly investigated; 
principals and major investors must be subjected to background checks. Because construction firms, 
especially corrupt firms, have a chameleonlike character ( appearing and reappearing un der different 
names and joint ventures), ali names under which the firm and its principals formerly did business 
must also be investigated. 

A meaningful prequalification review requires a centralized clearinghouse with information 
on contractors' prior histories and work experiences. Over the past several years, the Construction 
lndustry Project has received a large number of requests from State and City agencies (and public 
authorities) for information on public contractors. Many requests include complaints that agencies 
have no other source for background information on bidders. While the City's Vendex system, 
managed by the New York City Office of Contract Administration, does collect sorne important 
information (e.g., debarments, poor performer ratings and bankruptcies) from ali City agencies, it 
fails to capture other significant information indicating untrustworthiness. The City must expand 
the Vendex database to include convictions, indictments and agency performance ratings.4 

The State's efforts to coordinate the collection and dissemination of information relating 
to contractors' responsibility is a madel the City might adopt; alternatively, the City might seek 
inclusion within the State's system. Governor Cuomo has directed a Council of Contracting 
Agencies to "establish procedures to ensure the systematic collection and timely exchange of 
information [among state agencies] relevant to agency determinations of responsibility and reliability 

3 A contracter who has been notified thal he does not meet the criteria set forth in the invitation for bids may, 
within five days of the notice of the agency decision, appeal this decision ta the agency head; the agency head's decision 
may be appealed ta the Office of Administrative Trials and Hearings, whose decision will be final. New York, N.Y., 
Charter§ 324(b) (1989). The Office of Administrative Trials and Hearings (OATH), created under the City Administrative 
Procedure Act, is mandated ta "conduct adjudicatory hearings for ali agencies of the city unless otherwisc provided for by 
executive arder, rule, law or pursuant ta collective bargaining agreements." New York, N.Y., Charter § 1048(a) (1989). 

4 OCrF, the State's district attorneys and federal prosecutors cannat share much of their information due ta 
statutory proscriptions (e.g., those thal prohibit disclosure of grand jury or eavesdropping information) or the needs for 
confidentiality (e.g., of informant information). Furthermore, staffing limitations prevent OCTF and other law enforcement 
agencies from sifting through their files to separate and distribute the considerable amount of public information (e.g., 
indictments, convictions, trial testimony, newspaper articles) that is equally available ta public building agencies. 
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of bidders, contractors, and proposed subcontractors ... . "5 The OCCP proposed in Chapter 6 
should play a major role in designing the means to collect, store and retrieve information from ali 
City construction agencies. 

EXPANDING THE POOL 
OF QUALIFIED BIDDERS 

Prequalification of bidders is a necessary strategy for improving City public works 
administration and for reducing fraud, but only if a significant pool of qualified bidders actually 
exists. Where there are only two, three, or four firms within a particular construction niche, and 
each of them is subject to disqualification on integrity grounds, a City agency is faced with the 
untenable choice of ignoring its prequalification standards or abandoning its construction project. 
Ways must be found to avoid this dilemma. 

The City must therefore take initiatives to expand the pool of qualified bidders on public 
works projects. First, the City must "sell" itself as an employer. Too many contractors perceive 
the City as incompetent, dilatory, unfair and as imposing unacceptable risks on contractors. The 
City must change this perception (and the reality) by improving its general relationship with its 
construction contractors and, more specifically, by improving its designs, payment and decision 
making procedures, and its mechanisms for resolving disputed change orders. 

Simultaneously, the City must pursue aggressive outreach strategies to recruit more 
contractors. Perhaps an effective public relations campaign could inform local and regional 
contractors about the City's new procedures and capabilities for expeditious project implementation. 
In 1988, The New York Building Congress sponsored a conference on public construction 
opportunities in New York City, which was attended by many firms not presently working in New 
York City. This kind of event should be repeated. Perhaps special assistance ought to be provided 
for contractors who have never bidon a City contract. At a minimum, preferences and restrictions 
for hiring local contractors should be made more flexible or eliminated. 

DECLARING BIDDERS 
NONRESPONSIBLE 

City agencies have long bad the authority within the competitive bidding process to refuse 
to award a contract to the lowest bidder, based on a determination that the bidder is "not 
responsible." The courts have permitted agencies to base such a finding on a wide range of factors, 
including criminal convictions, indictments, pending grand jury investigations, incompetence and lack 

5 Executive Order No. 125 (May 22, 1989) mandates that the information gathered and made available include: 

(a) actions relating to responsibility taken by any contracting agency, law enforcement authority or the 
Department of Labor against bidders, contractors and subcontractors; b) debarments pursuant to express 
statutory authorization; and (c) summaries of pending agency reviews with the potential for adverse 
actions relating to responsibility against bidders, contractors and subcontractors. 

202 



of integrity.6 Nevertheless, agencies very rarely exercist: this authority because the resulting 
litigation bas the potential to slow, and even stop, the progress of construction projects. 

A competitive bidding procedure on a major contract cao consume up to five months -
requests for bids must be advertised, questions answered, bids received and opened, and winning 
bidders notified. Once the bids are in, the low bidder bas a right to be awarded the contract, 
subject to being found responsible. At that point, declaring the low bidder nonresponsible bas 
been regarded, perhaps incorrectly, as tantamount to taking the contract away from the contractor. 
As a result, significant procedural protections are invoked. The old Charter called for a hearing 
before a Responsibility Board composed of the !etting agency's commissioner, the Corporation 
Counsel, and the Comptroller. This board voluntarily adopted extensive due process procedures 
which permitted the parties to suspend a public works project for months or even a year or more. 
Therefore, few agencies were anxious to take advantage of this option. 

The new Charter also provides for appeals from an agency finding of nonresponsibility.7 

If these procedures are not strictly controlled, the problems of the old Board of Responsibility will 
reappear. For example, since bidders are only required to hold their bids for forty-five days, any 
appeal that takes longer than that could result in the rebidding of the entire contract. This can 
set back the construction timetable by many months and result in a still higher contract priee. Just 
the threat of delay that is inherent in any determination that a low bidder is nonresponsible makes 
the need for prequalification procedures even clearcr. lt is far more efficient to eliminate a 
contractor with a criminal record from the process before any bids are tendered. lt is also fairer 
to the contractor to move to disqualify before the expense of preparing a bid is incurred. 

CREATING ALTERNATIVES 
TO COMPETITIVE BIDDING 

Fraud, waste and abuse are so closely linked to the competitive bidding system that it is 
natural to ask whether that system should be abolishcd altogether. The main reasons for preserving 
the present system are to keep public contracts equally available to ali and to protect the selection 
process from favoritism and cronyism. While these justifications are entitled to sorne weight, the 
many disadvantages of competitive bidding have become so great that other options must be 
seriously explored. A number of models are available.8 

6 See, e.g., Konski Engineers P.C. v. Le\•itt, 69 A.D.2d 940, 415 N.Y.S.2d 509 (3d Dept. 1979), aff'd 49 N.Y.2d 850, 
427 N.Y.S.2d 796 (1980); Picone v. City of New York, 176 Mise. 967, 29 N.Y.S.2d 539 (N.Y. County 1941). 

7 The Charter now provides two levels of review from an agency's nonresponsibility finding. Within five days of 
being notified of the agency's decision, the contractor may appeal to the agency head. The agency head's decision may 
be appealed to the mayor, whose action on the matter is final. New York, N.Y., Charter § 313(b)3 (1989). 

8 Sec Louis F. DeiDuca, Patrick J. Falvey and Theodore A Adler, "State and Local Government Procurement: 
Developments in Legislation and Litigation," Urban Lawyer lB (1986): 301, which summarizes developments in state and 
local government procurement from 1983 through 1985, with special focus on the American Bar Association's Madel 
Procurement Code for State and Local Governments. 
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The new City Charter mandates competitive bidding as the preferred method of public 
contracting, but it allows for a flexible departure from standard competitive bidding in sorne 
instances, and major depart ures un der special circumstances. Section 313(b )(2) gives the Mayor 
the authority to award a contract to a higher bidder when it is in "the best interests of the City." 
The Charter seems to envision circumstances beyond those of nonresponsive bids and 
nonresponsible bidders, since those problems are specifically dealt with in other subsections. 

We recommend that the Mayor, with the advice of the Procurement Policy Board, take full 
advantage of these powers. For example, where two or more bids are within a small percentage 
of one another, the Mayor ought to award the contract to a contractor with a proven record of 
solid performance on previous public works projects. Such a "plus factor" would be a fair and 
appropriate reward for doing a good job in the past, provide an incentive for good performance 
in the future, and contribute to a healthier relationship between the City and its construction 
contractors. If such mayoral action were required to be justified in writing, potential for abuse and 
corruption could be reduced. 

Charter Section 312, recognizing the need for a more flexible public contracting system, 
permits an agency to depart from sealed competitive bidding in any "special case" where sealed 
competitive bidding is "not practical or not advantageous." As defined, "special case" includes a 
variety of circumstances, such as any situation in which "judgment is required" to evaluate 
competing proposais on bases other than priee alone. We recommend that the Procurement Policy 
Board consider placing various categories of large and complex construction contracts into this 
category. If this interpretation is successfully attacked in court, we recommend that the Charter 
be amended to allow more contracting options for construction.9 

The federal postal system's new merit-based contract system is an innovative contracting 
alternative that bears careful consideration. lt allows contract officers to negotiate with bidders 
within a competitive range and award the contract to the bidder who offers the most impressive 
package of priee, plans and proven competency. Under this system, a chief contracting officer 
selects an impartial panel to evaluate the major nonprice strengths and weaknesses of each bid with 
regard to previously selected and weighted criteria. These factors (such as past performance, 
resources and experience) are evaluated by a simple scoring system. Upon receipt of the 
evaluations, the contracting officer must award the contract to the bidder whose proposai is "most 
advantageous to the Postal Service." The selection must include a determination that the priee is 
fair and reasonable, and an explanation for the basis of determination. 

If the submitted bids reveal that the bidders misunderstand the scope, design or other 
aspects of the work to be performed, "clarification meetings" are authorized. Under this procedure, 
known as an "award with discussions," clarification meetings must be held with ali contractors who 

9 Another potentially serious legal problem looms large here as weil. Section 103(1) of New Yorlc State's General 
Municipal Law mandates the use of competitive bidding for ali public worlcs contracts involving more than $7,000, except 
with respect to state or municipal exceptions provided for prior to September 1, 1953. lt is possible to argue that the new 
Charter is merely an amended successor to the earlier charter, which predates 1953, but a court might weil find that the 
new Charter's attempt to supplant competitive bidding is preempted. In that case, we recommend an amendment to the 
State General Municipal Law. 
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have a realistic chance of being awarded the contract. The bidders then have an opportunity to 
submit a "best and final offer." Following contract award, unsuccessful bidders are notified of the 
number of proposais received, the name and address of the bidder receiving the award, the priee 
of the award, whether discussions were held and a brief statement of the basis for selection. 

We strongly recommend that City agencies, at Ieast on an experimental basis, be afforded 
this k.ind of flexibility in selecting their construction contractors. Any such experimentation should 
be thoroughly evaluated in order to determine comparative cost and efficiency, as weil as corruption 
and fraud potential. Once again, this is an appropriate area in which the proposed OCCP should 
work closely with the Procurement Policy Board. 

DEBARMENT 

Debarment, the final strategy for policing the public contracting system, cornes into play 
after a contractor has been chosen and after contract execution has, or should have, commenced. 
Debarment provides public builders with a means of protecting themselves from contractors who 
have defaulted on contracts, committed fraud, or been convicted of a crime demonstrating lack 
of integrity. In the past, however, City agencies very rarely utilized the debarment process. 

The new Charter provides an opportunity to utilize debarment more effectively. Section 
335(b)(1) provides uniform rules and procedures for the suspension and debarment of contractors 
from bidding on or receiving City contracts: "[u]pon the petition of the head of an agency, after 
reasonable notice and reasonable opportunity for the person or firm to respond at a hearing to be 
held on a record, the Office of Administrative Trials and Hearings [OATH] shall determine 
whether a person or firm should be debarred for cause from consideration for award of any City 
contract for a period not to exceed five years." The Charter lists five nonexclusive reasons for 
debarment: 

1) indictment or conviction for an offense including a lack of business 
integrity or business honesty; 

2) failure to perform according to contract specifications or time limits 
or a record of unsatisfactory performance on one or more contracts; 

3) being in arrears in payment of taxes or a debt or contract with the 
City or default on a surety; 

4) an agency determination of nonresponsibility; and 

5) violation of provisions of Charter Chapter 13-B (which prescribes the 
Office of Labor Services' responsibility for enforcing a City-wide 
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program to ensure equal employment opportunities in construction 
for minorities ).10 

In order to deter fraud, waste and abuse on public works contracts, City agencies must initiate this 
process in ali appropriate cases. In the past, the City instituted debarment proceedings only after 
an undesirable contractor had sought to bid on a contract. This should be reformed so that the 
City cao institute and conclude such proceedings, even when the contractor has moved to withdraw 
a bid and terminate the proceedings. 

REPEALING THE WICKS LAW 

We strongly recommend repeal of the Wicks Law. Many previous commissions and study 
groups have also called for repeal on the grounds of inefficiency and high costY Our 
recommendation is based on the law's contribution to corruption and racketeering. If the Wicks 
Law were repealed, City agencies could solicit bids from general contractors rather than from 
multiple prime contractors. A successful general contractor could theo select subcontractors by 
soliciting priee quotations from and negotiating with specialty contractors -- a process likely to 
frustrate collusion among specialty contractors. Moreover, because a general contractor would be 
committed to a contract priee before negotiating with subcontractors, his or her ability to pass 
along the cost of an inflated subcontract would be substantially reduced, and the incentive to find 
alternatives to collusive bidding among specialty subcontractors substantially increased. Repeal of 
Wicks would further frustrate collusion among specialty contractors, since it would create incentives 
for a large number of new specialty contractors in a variety of trades to bid for work as a general 
contractor, and theo to subcontract ali work not within their specialty expertise. 

lt is notable that the Legislature provided the new School Construction Authority with a 
five-year exemption from the Wicks Law.12 At the conclusion of this five-year "experiment," if not 
sooner, the Legislature should repeal the Wicks Law outright.13 

10 New York, N.Y., Charter § 335(b)(3) (1989). 

11 Studies have documentcd the many ways in which the Wicks law contributes to inefficiency, unnecessary cost and 
inferior construction. City officiais have estimated thal under the Wicks law, construction costs are at !cast ten percent 
higher than they would be if ali construction on a site were supervised by a single general contractor. See City of New 
York, Office of the Mayor, Wicks Law Repeal- A Public Constrnction Necessity (Septembcr 1984). In 1987, New York 
State estimated the differentiai at twenty percent, and concluded thal repeal of Wicks would reduce statewide capital 
spending by more than three hundred million dollars annually. See New York State, Division of the Budget, Fiscal 
Implications of the Wicks Law Mandate (May 1987). 

12 In his statement on passage of the legislation, Govcrnor Cuomo described the Authority's exemption as "a 
magnificent victory for our long batUe to rcform the Wicks law" and an "opportunity to measure over five years the 
effectiveness of construction without the requirements of Wicks." 

13 The Construction law Committee of the Association of the Bar of the City of New York has recently concluded 
thal using the School Construction Authority's experience over the ncxt five years may not be a fair test of "construction 
without the requirements of Wicks." The Committee noted thal the Authority faces many hurdles unrelated to Wicks, 

( continued ... ) 
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IMPROVING CONTRACf ADMINISTRATION 

Fictitious and padded bills, fraudulent change orders and spurious litigation impose 
enormous costs on the City and its taxpayers. For the reasons set forth in Chapter 5, these 
problems can most effectively be addressed by improving the administration of public works. 

An overhaul of the administration of the City's building programs clearly requires a depth 
and breadth of specialized expertise beyond those contributing to this report. A number of reform 
initiatives, however, have recently been proposed. For example, the Institute for Public 
Administration has produced a valuable two-volume report on certain aspects of the administration 
of New York City's contractual process.14 Among its most important recommendations are the 
following: 

1. The commissioner of each line department should appoint at a top managerial 
leve) a chief contracting officer with extensive experience and professional 
commitment in contract design and management, as weil as contractor selection 
processes. 

2. There should be a sustained effort to build widespread professionalism for 
contracting activities among program managers by recruitment, training, and 
clarification of contract management responsibilities. 

3. The City should develop simplified and more uniform standard bidding and 
contract language ("boilerplate") and information requirements. "The willingness of 
businesses, non-profit organizations, and individuals to do business with the City 
would be materially improved if the array of time delays, seemingly confusin§ 
requirements, and overly complex contract and bidding documents were reduced."1 

4. The Mayor should develop and promulgate citywide policies and guidelines that 
would provide a consistent framework within which departments will operate. 

5. The City should continue developing an information system that serves 
management information requirements as weil as investigatory needs. 

13( ... continued) 
and concluded that the exemption from Wiclcs was so watered down by compromises that, should the Authority not live 
up to the expcctations underlying ils creation, its failures might have nothing to do with whatever exemptions from the 
Wiclcs Law were made. Association of the Bar of the City of New York, "School Builders Unbound: A Review of the 
School Construction Reform Act" (Fcbruary 1990). 

14 Institute of Public Administration, State-of-the-Art in Procurement: A Framework for Reform in New York City 
(January 22, 1987); Institute of Public Administration, Contracting in New York City Govemment: Final Report and 
Recommendations (November 1987). 

15 Institute of Public Administration, Contracting in New York City Gol•emment, 19. 
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In addition to the recommendations of the management consulting group, the industry itself 
bas produced a number of ideas worthy of consideration. The New York Building Congress, a 
private sector association representing every segment of the design, building and construction 
industry, completed a report in April 1990 calling for a complete overhaul of the City's 
administration of its public works program.16 

A successful solution to fraud, waste and abuse on public works requires comprehensive 
improvement of the City's administrative capacity. Without offering a detailed blueprint for 
improved administration and personnel policies, we believe that the following general and specifie 
recommendations will aid in that improvement. 

BAIANCING THE PRESSURE 
TO GET THE JOB DONE WITII EFFORTS 
TO CONTROL FRAUD, WASTE AND ABUSE 

With commissioners and their deputies under so much pressure to bring public works 
projects to fruition -- often without regard to cost -- they are understandably reluctant to take the 
often difficult steps necessary to detect [raud, waste and abuse. Commissioners are evaluated by 
their ability to award contracts, spend or commit their capital budgets and complete their 
construction projects.17 Ironically, many previous efforts to prevent corruption in the 
administration of public works have increased delay, and consequently, only increased pressure on 
commissioners to keep projects moving. 

These two goals -- getting the job done and controlling fraud, waste and abuse -- are 
inherently in tension. The challenge facing commissioners and top City officiais is to make these 
goals as compatible as possible. A well-managed public works program should not be forced to 
choose between building vital public works and stopping corruption. The goal must be a public 
works program that operates efficiently and expeditiously, while at the same time effectively 
controlling fraud, waste and abuse. Agencies engaged in public works programs must themselves 
address such problems openly and forthrightly. Solutions which can only emerge by cooperatively 
addressing common problems will require changes in personnel policies and in bureaucratie and 
budgetary incentives. Commissioners must be evaluated not only on their success in advancing 
building projects, but also on their capacity to reduce fraud, waste and abuse. 

16 New York Building Congress, Building New York City for the 2Jst Century (April 1990). 

17 See Citizens Budget Commission, Toward Greater Accountability for the Implementation of Capital Projects 
(November 1989). 
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BUILDING A MORE POSITIVE 
RELATIONSHIP BE1WEEN PUBLIC 
BUILDERS AND THEIR CONTRACTORS 

Another precondition to more efficient public works projects is greater trust and a healthier 
relationship between City agencies and their contractors. The effort to address fraud, waste and 
abuse cannot succeed if public officiais and the public contracting system view contractors as 
quasicriminals whose every action is calculated to pile up fraudulent daims against the City; nor 
can it succeed when public contractors view City officiais as mean-spirited bureaucrats who care 
only about appearances and career advancement. City officiais are legitimately concerned about 
spurious postconstruction litigation which escalates project costs to an extent that makes a mockery 
of the competitive bidding system. Contractors are legitimately concerned about the City's design 
errors, dilatory progress payments (which can force a contractor into bankruptcy), and lengthy 
decision making.18 Poorly drawn designs and specifications and premature contracting do cause 
delays and change orders. The costs of such delays and changes should be borne by the City, not 
by its contractors. 

INCREASING RESPONSIVENESS AND 
ACCOUNTABILI1Y FOR CHANGE ORDERS 

Under the old City Charter, major change orders on New York City building projects bad 
to be approved by the Board of &timate. This procedure was extremely time consuming and 
inefficient. One of the most important responsibilities facing the new Procurement Policy Board 
is its responsibility under the Charter to promulgate rules and regulations for the fair and equitable 
resolution of contract disputes.19 lt is critical that the right solution be found. The best approach 
may be to foreclose disputes by inserting as many clauses as possible into the construction contract 
to prevent future daims against the City. By its nature, construction generates many bona fide 
disputes; the touchstone for their resolution should be reasonableness. 

The City's current system of resolving change orders and other contract disputes bas proven 
totally incapable of producing expeditious decisions or rulings. Contractors complain that no one 
is authorized to make a decision; consequently, when questions arise as to whether plans should 
be changed in order to take account of an unforeseen problem, an entire project can be brought 
to a hait for weeks or months. To the extent that this is true, it reflects an intolerable failure of 
administration that can only be solved by placing greater authority in the bands of project 
managers. We recommend that the project manager be given the power to approve ali change 
orders up to an aggregate amount which does not exceed five percent of the original contract 
priee; once change order approvals reach that maximum, the commissioner or agency head should 

18 See, e.g., testimony describcd in New York Stale Commission on Government Integrity,A Ship Without A Captain: 
The Contracting Process in New York City (Dec. 1989). 

19 See New York, N.Y., Charter § 301(b)(7) (1989). 
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be empowered to approve additional change orders. If the project manager refuses the change 
order request, and it involves a significant cost to the contractor, there must be sorne manner of 
expeditious appeal. One possible model is a process-oriented approach that would emphasize 
informai mediation and arbitration;20 the administrative tribunal construction aEpeal boards that the 
federal govemment uses provide another model for careful consideration. 1 The City should 
experiment with these systems, and others, to determine which dispute settling mechanism works 
best. 

IMPROVING SUPERVISION OF 
CONSTRUCfiON PROJECTS 

Agency reshuffling, auditing procedures, and controls over the construction process will not 
make a significant difference without a corps of construction supervisors and managers who have 
sufficient abilities and resources to oversee the City's construction projects. 

Highly competent and highly motivated project managers are the key to a successful public 
works program. Each major public construction project should be assigned a project manager 
-- an engineer on the agency staff, who would be responsible and accountable for supervising the 
execution of the project. The project manager's oversight should commence at the design stage 
and continue until project completion. This recommendation sharply contrasts with the City's 
present system, which divides responsibility for different phases of the construction process among 
various different departments. Although the current system of construction management by 
consultants should be maintained in appropriate situations, consultants should be directly 
accountable to project managers. Ultimately, however, agencies should develop a professional staff 
of construction experts to support project managers, rather than rely so heavily on consultant 
construction managers. Even where construction managers are retained, however, the project 
manager should in ali respects function as the chief administrator on the job site, and should not 
delegate his authority and responsibility to consulting managers or engineers. 

In order to reduce its heavy reliance on outside consultants, the City must aggressively 
recruit, train and employ additional resident engineers. The current starting salary of a New York 
City resident engineer, which is $35,000, is far below comparable compensation in the private sector 

20 The City bas already taken steps in this direction by joining the Center for Public Resources, a national 
organization whose purpose is to encourage member organizations to use alternative resolution techniques. An lnteragency 
Task Force on Public Dispute Resolution bas been formed, and OATH bas put together a list of more than sixty 
individuals and firms qualified to act as dispute resolution professionals. The New York City School Construction Authority 
bas also adopted expedited mediation to resolve ali contract disputes. 

21 This problem bas been addressed on the federal leve! by 41 U.S.C. §§ 601-13. Section 607 permits the 
establishment of agency boards of contract appeals. If an agency does not have a large number of contract appeals, two 
or more agencies may share the same adjudicatory panel. There are two appeal procedures: one for amounts exceeding 
$10,000 and a second, expedited procedure for contractors' claims under $10,000. HUD's board of contract appeals' 
procedures and operating rules are found at 24 C.F.R. § 20.10 (1988). 
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and in other municipalities.22 It is tao law to attract people with the necessary technical and 
management skills. lt makes no sense to hire unqualified or underqualified people to supervise 
billion dollar public works projects. To attract the best-qualified engineers as project managers, 
the City's salary structure must be at !east comparable to those of other large cities and not vastly 
Jess than those of private engineering firms.23 

A promising approach to this problem is the Mayor's Corps of Engineers, initiated in 1988 
by the Department of Personnel. This program recruits engineering students to work for the City 
in the summer after their junior year of college. If, after graduation, the engineer works for the 
City for four years as an engineer intern, the City will pay up to $36,000 in tuition reimbursements. 
This creative approach might be expanded to caver other professions as weil. Still, in the long run, 
competitive salaries are the best way to recruit and retain a corps of experienced engineers. 

IMPROVING DESIGNS 
AND SPECIFICATIONS 

Many daims for change orders arise out of allegations that City designs and specifications 
are inaccurate and incomplete. Although sorne of these allegations are fraudulent and self serving, 
and seek to exploit the City's inability to defend itself effectively against the tidal wave of 
construction litigation, many such allegations are fair and accurate. We recommend development 
of a centralized capacity to review (and eventually prepare) plans and specifications. Today, the 
City contracts out for most designs and specifications, utilizing architects on a rotation basis. An 
architect selection system based on rotation has many of the same defects as the competitive 
bidding system -- that is, a particular architect bas no incentive to do an excellent job, since it will 
not affect future opportunities. Th us, we recommend that previous performance (even those not 
giving rise to formai findings of "poor performance") be counted as a major factor in the award of 
consulting engineer contracts. 

22 [T]he median City technical salary is 37 percent below similar medians among ali Professional Engineers 
in New York City; the City median is also 14 percent below the New York State median. Faced with 
a 15 percent average turnover rate in the critical three to ten-year experience category, an inability to 
fill many technical openings, and the substantial decline in new technical graduates, it is obvious that 
the City must become more competitive in salary levels. 

New York City, Mayor's Private Sector Survey, 1J1e New York City Service Crisis, A Management Response (September 
1989) 41. 

23 The New York City Office of Management and Budget announced the City's intention of hiring 258 resident 
engineers over the next ten years. See New York City Office of Management and Budget, "Capital Management Initiatives: 
Overview," Ten·Year Capital Plan, Fiscal Years 1989-1998 (1988) 4. 
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UTILIZATION OF PUBLIC AUTHORITIES 

It is a telling fact that whenever a public sector building crisis becomes acute, state and 
local governments in New York assign the job to a public authority unfettered by the legal 
requirements that bind the City. For example, the Legislature recently created the New York City 
School Construction Authority to take over responsibility for building and renovating schools. In 
its findings justifying the need for a new authority, the Legislature specifically stated that the Board 
of Education's building capability had been crippled by "inefficient bureaucratie practices ... 
lengthy review and approval processes, ... [and) limitations on the construction process [which) 
have proven to be inefficient, wasteful, and incapable of yielding quality construction on time and 
at reasonable cost."24 The same legislative findings could be made in a large majority of public 
construction contexts. 

1t is widely accepted that public authorities have been more successful builders than City 
agencies.25 The advantages enjoyed by public authorities are evidenced in the legislation 
establishing the School Construction Authority. They include prequalification of bidders, exemption 
from the Wicks Law, the presumption that construction managers are the preferred management 
tool to coordinate ali trades and aspects of the construction process, and freedom from citywide 
requirements for multiple outside agency reviews and approvals. In the short-term, unless or until 
comprehensive changes can be made in the City's public works program, we recommend utilization 
of existing or new public authorities to carry out as many public works as possible. 

IDENTIFYING AND DETERRING CONTRACT FRAUD 

We have stressed that the City must work toward a less adversarial relationship with its 
construction contractors. Nevertheless, the City cannat ignore the large number of unscrupulous 
contractors who treat public works projects as "a racket"; these firms must be identified, punished 
and purged. There must be a realistic perception that the commission of fraud on a public 
construction project carries a significant probability of detection and punishment. This means 

24 New York City School Construction Authority Act, ch. 738, 1988 N.Y. Laws 1525. In signing the bill into law, 
Govemor Cuomo stated: ''Today the years of red tape and bureaucratie paralysis that have characterized school 
construction in the City of New York will begin to unravel." 

25 "Public authorities make possible the efficient construction and maintenance of public works. . . . They cao pay 
higher salaries and hire outside the civil service system. They cao let contracts expeditiously and eut through red tape .. 
. . Authorities have proved time and again that with dedicated revenues and freedom from red tape, they cao indeed 
perform more efficiently than regular city or state agencies, and without abusing the democratie process." "Public 
Authorities, Public Competence," editorial, New York Times, 22 May 1988, late ed.: Sec. 4, 28. See also, William J. Quirk 
and Leon E. Wein, "A Short Constitutional History of Entities Known as Public Authorities," Comell Law Review 56 
(1971): 521. 
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increased emphasis on oversight, field audits, sting operations, undercover initiatives, and enhanced 
administrative and criminal sanctions. 

IMPROVING THE AUDITING 
OF PUBLIC WORKS PROJECTS 

A strong auditing program is essential for taking stock of existing problems, designing 
preventive mechanisms and locating information in cases of suspected fraud. Good auditing 
contributes to good management, deterrence and the raising of victim consciousness. The principal 
purpose of auditing should not simply be to catch corrupt contractors and irresponsible 
administrators, but to provide a flow of relevant information to decision makers, so they can better 
manage future construction projects and, ultimately, design better construction practices and 
procedures. Thus we have previously recommended in Chapter 8 adoption of a Certified 
lnvestigative Auditing Firm (CIAF) program for public works projects. 

Auditing ought to be defined very broadly. The Audit Guide for the Review of New 
Construction Projects prepared by the Federal General Services Administration (GSA) provides a 
promising model.26 lts strategy of "process-oriented" auditing gives the auditor an important role 
at every stage of the construction project. Underlining the point we have been stressing, the Audit 
Guide states that the principal purposes of "process-oriented" auditing are the need to strengthen 
management and to expedite projects.27 The objectives of this audit guide are to ensure that: 

(1) new construction projects are administered efficiently and economically, and (2) [the 
building agency] is fulfilling its responsibilities in an effective manner and is complying with 
existing regulations and procedures. This Guide will also seek to identify any potential 
weaknesses or problems in the prevention and detection of fraud, waste and abuse.28 

In addition to recommending adoption of a process-oriented auditing program,29 we offer 
the following recommendations to achieve more effective auditing. 

26 U .S. General Services Administration, Audit Guide for the Review of New Construction Projects (Washington, D.C.: 
GSA, 1984). 

27 The impetus for the Audit Grûde was the construction of a federal building in Queens in 1983-84. The federal 
agency's approval of 219 days of delay in favor of contractors, plus a barrage of postproject law suits, led to a wholesale 
review of construction auditing and management. 

28 General Services Administration, 3. 

29 The proposed OCCP can play an important role in reviewing and improving auditing procedures. Adoption of 
the proposed CIAF program will further enhance auditing capabilities. CIAFs will not only directly perform auditing tasks, 
they will also participate with OCCP in reforming City auditing standards and practices, and in monitoring compliance with 
such reform. 
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STRENGTHENING THE ROLE OF 
THE ENGINEERING AUDIT OFFICER 

An engineering audit officer (EAO) is an engineer whose review is required before 
payment of construction invoices cao be made. An EAO review requires an engineering audit of 
work performed and/or materials installed. Most City building agencies have a staff of EAOs who 
are in an important position to detect and prevent fraudulent billings. Any enhancement of the 
number and powers of EAOs will heighten the perception that frauds will be detected. 

The current position of EAOs -- as merely advisory officers in the City agencies they are 
assigned to audit -- undermines their ability to deter fraud, waste and abuse. While there is value 
in having EAOs as part of management, they should be able to appeal for an "outside" review 
when their recommendations for addressing fraud are rejected. Thus, the EAO should be required 
to report in writing to the agency's lnspector General any disagreement between an EAO and an 
agency head concerning an EAO's determination of fraud. The lnspector General should 
recommend appropriate action to the Commissioner within a narrowly prescribed time frame. If 
the lnspector General joins the EAO's recommendation to reject an invoice on grounds of fraud, 
and the agency head persists in rejecting the recommendation, the agency head's written decision 
and the Inspector General's recommendation should be forwarded to the Commissioner of 
Investigation. 

Because this proposai, if not carefully structured, could paralyze decision making processes, 
we emphasize that final responsibility for the decision to pay the challenged invoice rests exclusively 
with the agency head. The EAO, lnspector General and DOl opinions should be advisory only, 
and should not delay decision making by the agency head. 

ESTABLISHING A LIAISON BE1WEEN 
ENGINEERING AUDIT OPERATIONS AND 
THE NEW YORK CITY LAW DEPARTMENT 

The Commercial and Affirmative Litigation Division of the New York City Law Department 
is charged with, among other things, recovering public funds that have been lost through contract 
fraud, theft or other means. To carry out this responsibility more effectively, better coordination 
with DOl is essential.30 The advantage of joining investigators, prosecutors and corporation 
counsel in pursuing allegations of [raud is that together they can exact substantially greater 

30 One barrier to energetic litigation for recovery of public funds is the emphasis of DOl investigators and attorneys 
on criminal cases. In criminal cases, DOl personnel, especially in the Inspectors General oflïces, prefer to pursue 
allegations of fraud by prosecution as cross-designatcd federal or state prosecutors. Thus, once cases are before grand 
juries, DOl personnel are legally prohibited from sharing the evidence wilh the Law Department. This makes il difficult 
for the Law Department to defend the City in damage suits brought by contractors who are under grand jury investigation. 
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penalties for offenders than either could exact working alone.31 We therefore recommend that, 
whenever an EAO recommends action be taken against a contractor on grounds of fraud, the EAO 
be required to notify the Corporation Counsel. 

IMPROVING DOCUMENTING 
PROCEDURES AT THE SITE 

We have found that current documentation practices on public works projects are generally 
unsatisfactory for tracing how and for what money is spent, and for determining whether the City 
obtained the performance for which it contracted and paid. Better records need to be kept by the 
site supervisors who oversee major projects on the City's behalf.32 In addition to providing better 
information to management in the supervision and post hoc review of construction projects, better 
documentation will also provide a "paper trail" which, in appropriate instances, cao be of decisive 
importance to law enforcement and auditing agencies.33 

MAKING THE SURE1Y SYSTEM WORK 

Public contractors are required to provide a surety's performance bond in the event that 
they default on or cannot complete their contractual obligation. In theory, when a City agency 
declares a default, the surety must finish the job or make up any loss that the City incurs in hiring 
a replacement contractor. In practice, however, the surety is rarely called on to make good on its 
client's default. This reluctance to "tap sureties" stems in large part from political pressure to 
minimize delays. The months involved in finding a suitable substitute contractor cao devastate a 

31 DOI's "Operation Norton," an investigation of sewer connection inspectors and plumbing contractors resulted in 
both criminal and civil cases. Through the latter, the City was able to obtain over $100,000 in damages, plus an agreement 
that the contractors would correct structural damages to sewer mains caused by defendants' actions, and a guarantee that 
the work would be satisfactorily completed. For a detailed description of these cases, see Chapter 4, p. 94. 

32 At a minimum, the following records should be kept in the field offices: 

1) Daily Log-- Notes what construction activities have transpired during the day, the number of personnel 
employed at the site by each contractor and the number of hours worked, material shortages, labor 
difficulties, weather conditions, visiting officiais; 

2) Blue Sheet -- lndicates any specifie problems with the contractor's performance or with the project's 
objectives; and 

3) Change orders, field orders, partial payments, contractor monthly reports, architect's plans and 
specifications, and the progress schedule. 

33 In several of our investigations, we have been confronted with instances where it is clear that money was illegally 
or inappropriately expended, but it was impossible to determine who had authorized which expenditures and for what 
purpose. If such information were available, the ability to detect and deter fraud would be improved. The City-employed 
resident engineers or the consultant engineers who supervise a project on the City's behalf should keep meticulous notes 
in daily logs. Better computerized tracking systems would also enhance record keeping and assure standardization of costs 
and retrieval of information. 
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construction time schedule. The Procurement Policy Board should examine the surety contractual 
language in an attempt to restructure the contractual relationship so as to more effectively force 
the surety to protect the City in instances of default. 

NEED FOR AGGRESSIVE LAW 
ENFORCEMENT INITIATIVES 

In Chapter 5, we described sorne of the important investigations and prosecutions of fraud 
in the public construction process. However, law enforcement efforts must be enhanced. The 
Govemor's decision to continue funding and support for the CISF assures that resources and 
expertise will continue to focus on corruption and fra_ud in the public construction process. 

We are also encouraged by the Manhattan District Attorney's creation of a new Contract 
Investigation Unit, which will use computer analyses to expose possible patterns of corruption in 
the records of public contracts·. In announcing the new unit, the District Attorney stated: "The 
mission of this unit is to develop expertise in bid rigging and other corrupt practices in the contract 
process involving city and state. With this expertise we won't necessarily need whistleblowers or 
other sources of information to find corruption."34 We urge other district attorneys· to create 
similar units that can join together in a city-wide assault on fraud in the public contracting process. 

CONCLUSION 

The most promising antidote to fraud, waste and abuse in public works is reform of the 
system of public contracting and better public administration. A City government poorly organized 
to carry out public works promotes delay, indecision, Jack of accountability, and a culture of fraud, 
waste and abuse. 

The City must also invest greater funds and resources in auditing public works projects, and 
in investigating and punishing contractor fraud, bath administratively and through the courts. 
Similarly, incompetent contract administration facilitates unnecessary or unjustified change orders, 
bogus daims of ali kinds, and unsafe construction. The solution is to overhaul and · reform the 
public works process by abolishing the Wicks Law, reforming the lowest responsible bidder system, 
improving auditing procedures, and improving recruitment and training. Most of ali, it means 
reforming the administration of public works. In the short run, much of the public works program 
should be transferred to public authorities. 

34 Timothy Clifford, "Corruption Fight Goes High-Tech," Newsday, 10 February 1989, city ed.: 22. 
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EPILOGUE 

Corruption and racketeering have marked business-as-usual in the New York City 
construction industry practically since the tum of the century. By now, corruption and racketeering 
are firmly entrenched institutionally and psychologically. A significant percentage of the City's 
construction unions and a small percentage of contractors and suppliers are strongly influenced or 
even controlled by racketeers connected to Cosa Nostra organized crime families. A larger group, 
although not connected to organized crime, believe that it is necessary to pay off racketeers to 
obtain an edge over competitors, or that extortion and bribery are simply the priee of carrying out 
construction in New York City. 

The structure and pattern of corruption and racketeering have survived many calls for 
change over a long time period. Not surprisingly, there is great cynicism about the prospects for 
reform. This cynicism is reinforced by the long history of corruption in the govemment's own 
building inspectorate and by fraud, waste and abuse in the government's public works programs. 

To bring about reform, we need to challenge and eventually dissipate this cynicism. 
Exhortation atone will not change this attitude. Those who constitute the industry and those who 
do business with it must be convinced that things cao change, that reform and fair dealing are 
possible, and that government and the rule of law are stronger than Cosa Nostra racketeers and 
corrupt contractors, suppliers, public officiais and building inspectors. Change will require 
demonstrated commitment, achievements and institution building. To alter business as usual will 
require extraordinary efforts by new and existing agencies and organizations. 

Words and promises will not inspire and move to action an audience that for generations 
has seen public attention wax and wane, and government initiatives appear and disappear. People 
must be convinced of the government's commitment to reform, no matter how long it takes. The 
implementation of the comprehensive crime-control strategy that we recommend requires the 
continued support of the Governor and the Mayor. Legislative support is also necessary, not just 
to fund this crime-control strategy and to enact the legislation we propose, although both are 
critical, but also to place the legislative spotlight on the construction industry. For example, public 
hearings would give greater visibility to the construction industry's corruption and racketeering 
problems by mobilizing general support and a constituency for reform. Finally, without a strong 
commitment by other political leaders and the support of individuals, organizations and institutions 
in the public and private sectors, the efforts of the last two years could come to naught. 

The Governor's support has already enabled us to begin the process of building the 
organizational framework and momentum necessary for fundamental change. The Construction 
Industry Strike Force is now in place; it is the most experienced and focused investigative and 
prosecutorial effort ever directed against systemic crime in a particular industry. Moreover, the 
joint initiatives now being implemented between OCTF and both the School Construction Authority 
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and the Port Authority are excellent examples of the kind of cooperation needed between law 
enforcement and government operating agencies. 

The creation of the proposed Office of Construction Corruption Prevention would put into 
place another critical piece of the comprehensive crime-control plan. The public sector building 
agencies must show a strong and united commitment not to do business with racketeers, not to 
tolerate corrupt practices on their sites, and not to allow themselves to be the victims of fraud, 
waste and abuse. They must also share among themselves, and with law enforcement, information 
on corruption and racketeering. When these government agencies become part of the solution, 
rather than part of the problem, we will be far along the road to meaningful reform. Indeed, ali 
government agencies which intersect with the construction industry have an important role to play. 

Racketeering in the construction industry is also a civil liberties issue. The rights of 
construction workers have been trampled for generations. lt is time that the highly active civil 
liberties groups based in New York City speak out for the correction of these systemic abuses. 

The successful implementation of a comprehensive crime-control strategy requires the 
broadest possible support. This means looking beyond government for industry participants and 
groups to join a constituency for reform. The consumers of construction are obvious candidates 
for membership; the large corporations that own or rent buildings must scrutinize whom they are 
paying and for what. Likewise, the consumer protection groups must speak for the small 
consumers of real estate in demanding an end to scams, skims, ripoffs and frauds. But corruption 
and racketeering in the construction industry is more than a real estate issue; it is a civic issue and 
a quality of life issue. Ail New Yorkers should take notice of how their roads, bridges, hospitals, 
prisons, pollution plants, water tunnels and public buildings are being constructed. The next 
decade will determine whether New York City can rebuild its infrastructure and built-environment. 
If the challenge cannot be met, the quality of life in the nation's largest and greatest city will 
inevitably decline. 

The project on which we are embarked --reforming business as usual in the New York City 
construction industry -- will be made much easier if we have support from key groups within the 
construction industry. The largest private developers are often looked on as industry leaders. 
Fundamental change, at }east in the private sector, will be hard to achieve if they are opposed, 
or even indifferent, to reform. Industry leaders must open their eyes to its crime problems; take 
responsibility for working with government to resolve the problems; bring their own ideas, energies, 
and resources to bear; and use their considerable influence to press for reform. Thus, as we 
conclude our Final Report, we renew our invitation to these leaders to work with us to create the 
kind of industry and the kind of business environment of which ali New Yorkers can be proud. 

We have emphasized the central role of tabor racketeering in the industry's overall crime 
problems. It would be naïve to expect incumbent labor racketeers to join a reform effort. 
Nevertheless, the great majority of New York City labor officiais are honest men and women 
fighting to maintain and enrich the great traditions of the American labor movement. Their 
unwillingness to denounce and take action against racketeers, who undermine and tarnish the very 
movement honest workers are striving to nourish and embellish, is puzzling and frustrating. We 
emphatically reject the notion that being anti-labor racketeering is the equivalent of being anti-
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tabor. Quite the reverse is true. lt is anti-labor to embrace the regimes of racketeers who 
perpetuate their power through violence, intimidation, fraud and blacklisting, and who, in exchange 
for bribes, sell out their members' contractual rights. 

Despite ali of the power that is aligned against them, "dissident" workers in many 
construction unions are willing to raise their voices against incumbent racketeers. Many of these 
"dissidents" have suffered personally -- both economically and physically -- for their refusai to submit 
silently to union tyranny. We conclude by dedicating our Final Report to these courageous men 
and women whose faith in American values, institutions and Iaws has been an inspiration to us 
during our labors on this projects. 
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TABLE 1 

PAST & PROJECTED CAPITAL COMMITMENTS 

FY 1984-1992 ($ in Billions) 
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1. 

PRE-PIAN REVIEW 

CITY PLANNING 
COMMISSION 

Reviews project for 
compliance with zoning 
resolution. 

BOARD OF 
STANDARDS AND 

APPEALS 
Hears appeals from 
rulings of Planning Com
mission and DOB. 

LAND MARKS 
COMMISSION 

Designates and protects 
UM structures; reviews 
applications for ex
ceptions to Landmark 
status. 

TABLE 2 

A SUMMARY OF THE PROCESS OF REGUlATION OF 
PRIVATE CONSTRUCTION IN NEW YORK CI1Y 

Il. 

PIAN REVIEW 

DEPARTMENT OF 
BUILDINGS 

Reviews plans, tssues 
building permits, 
considers provisions for 
egress, tire safety and 
compliance with zoning 
regulations. 

DEP ARTMENT OF 
ENVIRONMENT AL 

PROTECriON 
Issues water and sewer 
access permits and 
asbestos certification. 

DEPARTMENT OF 
TERMINALS AND 
INTERNATIONAL 

TRADE 
Approves construction in 
waterfront areas. 
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III. 

ON-SITE INSPECI'ION 

DEP ARTMENT OF 
BUILDINGS 

lnspects and approves 
excavation, con crete 
form and reinforce-
ment, steel frame 
construction, interiors, 
elevator construction, 
electrical and boiler 
installation, hoisting, 
rigging, cranes and 
derricks. 

DEPARTMENT OF 
ENVIRONMENT AL 

PROTECTION 
Approves effluent 
facilities, asbestos 
removal, and sewer 
inspection and 
construction. 

DEPARTMENT OF 
TRANSPORTATION 

Grants permission for 
use and disruption of 
public streets and 
highways. 

DEPARTMENT OF 
GENERAL SERVICES 
Construction and 
inspection of City owned 
buildings. 

DEPARTMENT OF 
HOUSING PRESER
VATION AND DE
VELOPMENT 

Issues demolition 
permits, and approves 
changes during re
novation. 

FIRE DEP ARTMENT 
Approves compliance 
with codes before 
occupa ney 

IV. 

REVIEW 1 APPROVAL 

DEPARTMENT OF 
BUILDINGS 

Reviews each stage of 
construction progress; 
grants temporary and 
then permanent certi
ficate of occupancy. 



TABLE 3 

FILINGS REQUIRED PRIOR TO NEW BUILDING CONSTRUCTION 

Before construction of a new building begins, the following filings must be examined and approved by a variety of different 
agencies: 

1. House number certification. 

2. Verification of metes and bounds. 

3. Legal grade certification. 

4. Plan (2 sets) showing architectural, structural, and mechanical parts of the building 
and zoning calculations prepared by a registered architect or licensed engineer. 

5. Survey plan by a licensed surveyor. 

6. Docket information sheet with a statement that a copy of this form has been sent 
to the appropriate community board. 

7. Plumbing, mechanical equipment and tank installation application. 

8. Single occupancy building form indicating whether the application is for new 
construction on a site which previously contained an SRO building. 

9. Permanent inspection record card with block and lot number. 

10. Fee calculation and payment. 

11. Index form indicating status of the project in order to track violations and progress 
toward certificate of occupancy. 

12. Statement of responsibility by architect or engineer. 

13. Statement of responsibility from other engineers involved. 

14. Sewer information, sewer plan approval. 

15. Miscellaneous sprinkler/standpipe application. 

16. Letter from owner authorizing filing of plans for reconstruction of street/sidewalk at 
the Department of Transportation, Bureau of Highways. 

17. Elevator construction application. 

18. Place of assembly application. 

19. Emergency generator application. 

20. Fire alarm certification. 

21. Borings or soit data. 

22. Concrete design mix and certification of professional engineer or registered architect 
supervising concrete construction. 

23. Fire protection plan. 

24. Contractor's site safety statement for "major" buildings; 15 or more stories, or 220 
feet in height, or with a lot coverage of 100,000 square feet or more regardless of 
height. 
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TABLE 4 

TEN-YEAR CAPITAL PLAN 1989- 1998 

Environmental Protection 
• Equipment 
• Sewers 
• Water Mains 
• Water Pollution Control 
• Water Supply 

Subtotal Environmental Protection 

Transportation 
• Mass Transit 
• Highways & Transit Operations 
• Highway & \Vaterway Bridges 

Subtotal Transportation 

Education & Ilospitals 
• Education 
• Higher Education 
• Hospitals 

Subtotal Education & Hosp!tals 

Ilousing & Economie Development 
• Housing 
• Economie Dcvclopment 
• Port Dcvelopment 

Subtotal Housing & Economie Development 

City Operations & Facilities 
8 Correction 
B Fire 
• Police 

• Public Buildings 

• Sanitation 

• Parks 

• Other 

Subtolal City Operations 

TOTAL 

($ in millions) 

$ 85 
1,830 
2,759 
2,588 
1,272 

8,535 

15,279 
6,095 
2,705 

24,079 

5,189 
74 

2,582 

7,845 

5,114 
562 
189 

5,865 

694 
309 
360 
722 

4,218 
1,837 
2,842 

10.982 

$57,306 



AFL-CIO 

AU 

AUD 

BCA 

BOCA 

CAGNY 

CEQR 

CIAF 

CIP 

CISF 

CMR 

CPA 

CPL 

CPLR 

CPMRB 

DBE 

DEP 

DOB 

DOl 

TABLE 5 

ABBREVIA TI ONS 

American Federation of Labor - Congress of 
lndustrial Organizations 

Administrative Law Judge 

Association for Union Democracy 

Building Contractors Association 

Building Officiais and Code Administrators 
International 

Contractors Association of Greater New York 

City Environmental Quality Review 

Certified Investigative Auditing Firm 

Capital Improvement Program 

Construction Industry Strike Force 

Community Management Review 

Certified Public Accountant 

Criminal Procedure Law (New York State) 

Civil Practice Law and Rules (New York State) 

Corruption Prevention and Management Review 
Bureau (New York City Department of Investigation) 

Disadvantaged Business Enterprise 

Department of Environmental Protection 
(New York City) 

Department of Buildings (New York City) 

Department of Investigation (New York City) 

231 



EAO 

ERISA 

FCI 

GCA 

GPO 

HPD 

IBEW 

LBE 

LILREX 

LMRA 

LMRDA 

MBE 

NLRA 

NLRB 

OATH 

OCCA 

OCCP 

OCTF 

OLMS 

OLR 

Engineering Audit Officer 

Employee Retirement Incarne Security Act 

Federal Chandros Incorporated 

General Contractors Association 

Government Printing Office 

Department of Housing Preservation and Development 
(New York City) 

International Brotherhood of Electrical Workers 

Locally Based Enterprise 

Long Island Labor Racketeering and Extortion 
(FBI code name for undercover investigation) 

Labor-Management Relations Act 
(also known as the Taft-Hartley Act) 

Labor-Management Reporting and Disclosure Act 
(also known as the Landrum-Griffin Act) 

Minority Business Enterprise 

National Labor Relations Act 
(also known as the Wagner Act) 

National Labor Relations Board 

Office of Administrative Trials and Hearings 
(New York City) 

Organized Crime Control Act (New York State) 

Office of Construction Corruption Prevention 

Organized Crime Task Force (New York State) 

Office of Labor Management Standards 
(U.S. Department of Labor) 

Office of Labor Racketeering 
(U.S. Department of Labor) 
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OPWBA 

OUMA 

RICO 

SEC 

SIC 

ULURP 

U1T 

WBE 

WTF 

Office of Pension and Welfare Benefits 
Administration (U.S. Department of Labor) 

Office of Union Member Advocacy 

Racketeer Influenced and Corrupt 
Organizations Act 

Securities and Exchange Commission (United States) 

Commission of Investigation (New York State) 

Uniform Land Use Review Procedure 

United Tremont Trades 

Women's Business Enterprise 

Working teamster foreman 
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