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THE CODE 
• 

OF 

• 
' -'' 

• 

• 

• AN ACT 
. 

TO ESTABLISH A CODE OF CRDH~.AL PROCEDURE 
FOR THE STATE OF TEXAS. 

•'· 

WHER:EAs, it is tho duty of cvcr.Y Government to prc;;;cribc 
plain rules in rc(crcnce to tho }H'Ovention and prosecution of 
crime, hy means of which the right:'! of citizens ::;hall he pro
tected, the innocent acquitted and the guilty hrought to certain 
punishment, which rule:-; ought· to he definite and ea:-;y of 
comprehension. so that every officer may understand his duties 
and every citizen his rights. Therefore, i ' 

_'"i-.1 .. 
•• :! 

Be it enacted by the Legislature of the State of Texas, 

SEcrtMr 1. The followi~g Code is herehy estahlished, and 
'3hall he called The Code" of Criminal Procedure. . ' ' . . . 



.· 
. ' ~~:· 

~T A Tl: LTlli\AU 'f.. 
Aallta. Tv.al 

. 

INTRODUCTORY TITLE. 

CHAPTER I. 

CONTAINING GENERAL PROVISIONS • 
• • • 

., ...... 
. . . ' 

. ARTICLE 1. It is hereby declared that this Code is intend
ed to embrace fully all the rules applicable to the prevention 
~nd prosecution of offences against the laws of this ~tate. 
Its leading objects arc to destroy all technical rules derived 

· from other systems of law, and to make the rule,; of proceed
ing, in respect to the prevention and punishment of offences, 
plain and intelligible to the officers who arc to act under them, 
and to all persons whose rights are to be affected by them. 

It seeks, 1st. To adopt measures for preventing the com
mission of crime. 

2d. To exclude the offender from all hope of escape. 
3d. To ensure a trial with as little delay as shall be con

sistent with the ends of justice. 
4th.· To bring to the investigation of each offence, on the 

trial, all the evidence tending to produce conviction or ac
quittal. 

5th. 'l'o ensure a fair and impartial trial, and 
6th; The certain execution of the sentence of the law when 

declared. · 

ART. 2. In order to collect together, for the convenience .. 
of officers and all others charged with the enfot·cement of the.' 

,laws, the material provisions of the Constitution of thi:'l State 
~·espeeting;_, t~e prosecution of o~ences, the f\>llowing pro\·is-
lOns of said'mstrument are here mserted : · 

. .. 
• . t • 

ART. 3. No citizen of this State shall Le deprived of life, 
liberty, property or privileges, outlawed, exiled, or in any 
manner disfranchised, except by due course of the law of t~e 
land. "" [Bill cif Rights, Section 16. 

~ 

··:-
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' AnT. 4. In all criminal prosecutionF-:, the accused shall 
haYe a speedy public trial by an impartial jury: he ou.u.\, 

be compelled to give evidence against}umself; he shall 
the right of lJeing heard hy himself or couns~l, or botn-"""' 
l1e confi·onteLl with the wihwsses again.sthim, and shall have 
compulsory process for obtaining witnesses·in his favor ; and 
no person :-hall be holden to answer for any criminal charge, 
but on indictment or information, except in cases arising in 
the land or naval forces, or offences against the laws regula-
ting the militia. [,Bill of Rights, Section 8. 

'·- 1 - . v . ' 

ART. 5. The people shall be·:~ecure m· their (persons,) 
hou:::es, paper;:; and possessions from all unreasonable seizures, 
or searches ; and no warrant to search any place or seize any 
person or thing shall issue without describing them as near as 
may Le. nor without probable cause supported by oath or affir-
mation. · [Bill of Rights, Section 7. 

ART. 6. All prisoners· shall be bailable by sufficient sure
ties, except for capital offences when the proof is evident or 
the presumption great ; but this provision shall not be so 
construed as to prohibit bail after in'aictment found, upon an 
examination of the evidence by a Jndge of the Supreme or 
District Court, upon the return of a writ of habeas corpus, 

. returnable in the county where the offence is committed. 
, · [Bill of Rights, Section 9 . 

• 

ART. 7. The priYilege of the writ of habeas corpus shall 
not be suspended, except when, in case of rebellion .or inYasion, 
the public :-afety may require it. . > . · ,:,, 

[Bill of R~ghts, Sectum Y}.;, 
,, . . . . 
. .a; .;..-r 

.... l 

ART. 8. ExcessiYe bail enall not be required, nor exces
siYe fines imposed, nor cruet'ot unusual punishment inflicted. 
All Courts shall be open, and every person, for. an injury cWne 
him in bis lands, goods, person or reputation, shall have 
remedy by due course of law. [Bill of Rights, Section 11. 

. ~· . + 

• .. k t· 
~ ) I 

ART. 9: N o'person, for the same offence, shall be twice put 
in jeopardy of life or lim~ shall a person be again put 
upon trial for the same o:ffencetafter a Ycrdict of not guilty ; 
and the rio·ht of trial by jury shall remain inviolate. ~: 

• ::> . [Bill !if Rights, Sec. 12. ,., ,. 

'· 

' 
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ART. 10. Jn pi·osecutions for the publication of papers 
iJ;lV;estigating the official conduct of officers or men in a public 
cripacity, or when the matter published is proper for public 
information, the truth thereof may be given in evidence. .And 
in all indictments forlibels the jury shall h:we the rigl1t to 
determine the law arid the fact". undrr the direction of the 
Court, as in other cases. [Bill <?f R ig;hts, Sec. 6 . 

• 

ART. 11. Electors, in all . ca,.:es, shall he privileged from 
arrest during their attendance at clrctio11S, and in going to and 
returning from the same, except in cases of treason, felony, or 
breach of the peace:'. [Stale Constitution, .;ld. 3, Sec. 3. 

> ' ' >- .. ;,;< 
'· ' .. 
~~ ART. 12. Senators and Rrprcsentativcs slwll. iu all cases, 
:except in treason, felony, or breach of the pcaee, 1Je prh·ileged 
from arrel:'t during the ~ession of the LegiRlaturc, and in going 
to and returning fi·om the ~ame, allowing one day for every 
twenty miles such member may reside from the place at which 
the Legislature is .convened. 

[State Constitution .• ;lrt. 3. Sec. 16. 
> 

ART. 13. Justices of the Peace shall have such civil and 
criminal jurisdiction as shall be providetl for l,y law. 

LSlate Constitution. ~'irt. 4. Scr. 17. 

ART. 14. In all cases wlH~re .Tu,;ticc;.~ of the Peace. or other 
judicial officers of inferior tribunal,;, ,;klll havt' juri,;diction 
in the trial of causes,·where the prualty for the violation of 
law is fine or imprisonment. (exeept in cai'e,; of contempt.) the 
accused shall have the rig-ht. of trial by .iury. 

-' .· l•')talc Constitution . ./lrt. 4, Sec. HI. 
• 

. ' 

ART. 15. The :otylc of all writs and proccs,; shall he .. The 
Stataof Texas." A II pro~ccntion,; shall he carried on in the . 
name'and l1y the autl,nrity of' the '·State of Texa,;,'' and eou~i:: 
elude "againsi;the peace a11d dignity of the· State." 

' 

. [State Constitution, .tlr~. 4, S~e .. : 9. 
' 

ART. ·16. In the prosecution_o(sla.ves for crimes of a higher 
grade than petit larceny, the Legislature shall have no power 
t(f.deprive them of an impartial trial uy a petit jury. 
- ·: . [Constitution . .Jlrt. 8, Sec. 2. 

~· 
> ' 
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' 
AuT. 17. No person, by the Bill of Rights, can be punishe4. 

in any manner, for any offence, except by due course ofl~W':):: 
It being deemed advisable to give Legislative constructiQtl"to 
thiR provision, the same is declared to mean that no pei'Son 
shall be punished, except after legal conViction in a Court of 
competent jurisdiction. · · 

ART. 18. No person for the same offence can be twice put 
in jeopardy of life or limb. This is intended to mean that no 
person can be subjectedto a second prosecution for the ·sa;me 
offence, after having been once prosecuted in a Court of com
petent jurisdiction and duly convicted. <' 

ART. Hl. The foregoing article will exempt no person from 
a second trial, who has been convicted upon an illegal indict
mentor information, and the judgment thereupon arrested, nor 
where a new trial has been granted to the defendant, nor where 
a jury has been discharged without rendering a verdict, nor 
lor any case other than that of a legal convict.ion. 

. ' 

ART. 20. By the provisions of the Constitution, an ac
quittal of the defendant exempts him from a second trial, or a 
second prosecution for the same offence, however irregular the 
proceedings may have been; but if the defendant shall have 
been acquitted upon trial, in a Court having no jurisdiction of 

·the offence, he may, nevertheless, be prosecuted again in a 
Court having jurisdiction. · .. ·· · -~ 

• 

ART. :31. Before conviction, a person imprisoned or de
tained in custody shall be subjected only to sufficient restraint 
to prevent his escape; but it is the duty of the officer ha~ing 
charge of such person to use the necessary ·force fQ!" ~de
tention atid to ensure his bejng brought to triaL 

• ' . 
ART. 22. When a person is entitled to a trial by jury; he 

cannot"be convicted of an offence except upon a plea of guilty, 
or upo1 the verdict of a jury duly rendered and recorded. 

·-~ -.-~ . 
- \?>- ~-· 

AnT: .~23. ':the proceeq}~ ~nd trials in all Courts shall 
be pullhc. t-'4-~t , . . 

ART. 24. The defendant~pon trial, shall be confron 
with the witnesses, except iii certain cases provide~ for ~ 1n: 

Code, where depositions have been ~ken. : 

• 

. 
• 



AuT. 25. The provisions of this Colle shall ue liucrally 
construed, so as to attain the o~jects intended by the Legis
lature, the prevention, suppres:'>ion and punishment of crime. 

ART. 26. The defendant to a criminal prosecution for any 
offence may waive any right secured to him hy law, excel)t 
the right of trial by jury when he has pleaded not guilty. 

ART. 27. Whenever it is f(mnd that this Code faib to 
provide a rule of procedure in any particular state of case which 
may arise, and is therefore defective, the ruleR of the Common 
Law shall be applied and govern when they arc not inconsistent 
with the general principles on which this system of procedure 
is founded. 

CHAPTER II. 

THE GENERAL DUTIES 0~' OPFICERS CHARGED WITH THE ENFORCE

MENT OP THE PENAL LAWS. 

The Jlttonwy General and the District Attorney. 

ARTICLE 28. It is the duty of the Attorney General to 
represent tho State in all criminal cases in the Supreme Court, 
except in cases where he may have been employed adversely 
to the State previously to his election : and he shall not, 
except in such cases, appear as counsel against the State in 
any Court. 

•) .. 
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ART. 29. He shall, also, in cases of felony, represent the 
State in proceedings before an examining court, or on the 
hearing of applications under habeas corpus, if he be in the 
county where such proceeding takes place, and be notified 
thereof. 

ART. 30. It is the duty of each District Attorney to repre
sent the State in all criminal cases, in the District Courts of 
his J?istrict, except in cases where h~ has been before his 
electwn employed adYersely, and he shall not, except in such 
case, appear as counsel against the State in "any Court. 

ART. 31. He shall, also, when any criminal proceeding is 
had before an examining court, or before a Judge upon babe~. , 
corpus, represent the State, if he is at the time within the· 
county where such proceeding is had. 

§II. 

Magistrates. 

A r..TlCLE 32. It is the duty of every officer, known in this 
Code as a "Magistrate," to preserve the peace within his 
jurisdiction, by the use of alllawful.means; to issue all pro
cess intended. to aid in preventing and suppressing crime ; to 
cause the arrest of otl'enders, by the use of lawful means, in 
order that they may be brought to punishment. 

ART. 33. A Chief Justice of a county, County Commis
sioner, Justice of the Peace, or Coroner, who, when legally 
applied to, refuses to issue process, or who knowingly and 
corruptly refuses to discharge a duty imposed upon him by 
the provisions of this Code, is guilty of an offence for which. 
he is su~ject to removal, upon trial and conviction. 
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§III. 

Peace Officers. 

ARTICLE 34. It is the duty of every peace officer to preserve 
the peace within his jurisdiction. 'l'o effect this purpose he 
shall use all lawful means. He shall, in every case where he 
is authorized by the provisions of this Code, interfere without 
warrant to prevent or suppress crime. He shall execute all 
lawful process issued to him by any Magistrate or Court. 
He shall give notice to some Magistrate of all offences com
mitted within his jurisdiction, where he has good reason to 
believe there has been a violation of the penal law. He shall 
arrest offenders without ·warrant in evcrv case where he is 
authorized by law, in order that they m·ay he taken before 
the proper Magistrate or Court and be brought to punishment. 

ART. :35. .Any peace officer who willfully neglects to exe
cute process in a criminal case, or who willfully fails or refuses 
to interfere for the preservation of the peace, or for the arrest 
of offenders, when authorized by law to do so, is guilty of an 
offence, for which, on conviction, he is liable to he removed 
from office, and shall incur such other punishment as may be 
prescribed by law. 

ART. 36. A warrant of arrest may be executed by any 
peace officer into whose hands it may come, except in certain 
special cases provided for in this Code. 

ART. 37. Each Sheriff is the keeper of the jail of his 
county, and responsible for the safe keeping of all prisoners 
committed to his custody. 

ART. 38. When a prisoner is committed to jail by lawful 
warrant from a Magistrate or Court, he shall be placed in 
jail by the Sheriff; and it is a violation of duty on the part of 
any Sheriff to permit a defendant so committed to remain out 
of jail, except that he may, when a defendant is committed for 
want of bail, or when he arrests after indictment or informa
tion in a bailable case, give the person arrested a reasonable 
time to procure bail, but in the meanwhile he shall so guard 
the accused as to prevent his escape. 
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ART. 39. The Sheriff shall, at each term of the Court 
give notice to the District Attorney as to all prisoners in hi~ 
custody, and of the authority under which he detains them . 

. ART •• 4.0. The Sheriff may appoint a jailor to take charge 
of the Jall, and supply the wants of a person therein confined; 
and the person so appointed is respon:,;ible for the safety of 
prisoner~, and liable to punishment, as provided by law, for 
negligently or willfully permitting a rescue or escape. But 
the Sheriff shall, in all cases, exercise a supervision and con
trol over the jail. 

ART. 41. The ~heriff 8hall be paid by the County Court 
fifty cents a day for each prisoner committed to his custc;tdy, 
during the time such pri:-<oner is in jail. 

ART. ·12. 'Vhen it becomes necessary to employ a guard 
for the safe keeping of pri8oner8, the Sheriff shall be allowed 
one dollar a day for each person employed as a guard, and an 
additional allowance for the board of such guard . 

• \..RT. 43. When there is no jail in a county, the Sheriff 
may rent a suitable house and employ guards, all of which 
expenses shall be paid hy the County Court of the proper 
county . 

• \.RT. 44. 'Vhcnevcr a peace officer meets with resistance 
in discharging any duty imposed upon him by law, he shall 
summon a sufficient number of citizens of his county to over
come the resistance, and all persons summoned are bound to 
obey; and if they refuse are guilty of an offence . 

.ART. 45. The peace officer who has summoned any person 
to assist him in performing any duty, shall report such person 
if he refuse to obey, to the District Attorney of the proper 
district in order that he may he prosecuted for the offence . 

• \.RT. 46. Wherever a duty is imposed by this Code upon 
the Sheriff, the same duty may lawfully be performed by his 
deputy, and when there is no Sheriff in a county, the duties of 
that office, as to all proceedings under the crimin~l law, 
devolve upon the officer, who, under the law, is empowered to 
discharge the duties of Sheriff in cases of vacancy in the 
-office. · 



• • 

13 

§IV . 

Clerk of the District Court. 

ARTICLE 4 7. It is the duty of every Clerk of the District 
Court to receive and file all papers in respect to criminal 
proceedings, to issue all process in such cases, and to perform 
all other duties imposed upon him by this Code, or the penal 
laws of the State, and a willful failure to perform any such 
duties renders him liable to prosecution for an offence, in 
accordance with the provisions of the Penal Code. 

ART. 48. Wherever a duty is imposed upon the Clerk of 
the District Court the same may he lawfully performed by 
his deputy. 

CHAPTER III. 

CONTAINING DEFINITIONS. • 

ARTICLE 49. All words and phrases used in this Code arc 
to be taken and understood in their usual acceptation, in com
mon language, except where their mcauinp: i,; particularly 
defined in this or the Penal Code. 

ART. 50. The words and terms made usc of in this Code, 
unless herein specially excepted, have the meaning which is 
given to them in the Penal Code, and arc to be construed and 
interpreted as therein declared. 

ART. 51. A criminal action is prosecuted in the name of 
the State of Texas against the person accused, and is con
ducted by some officer or person acting under the authority of 
the State, in accordance with its laws. 
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ART. 52. Either of the following officers is a "Magistrate" 
within the meaning of this Code: the Judges of the Supreme 
Court, the Judges of the District Court, the Chief Justice of 
a County, either of the County Commissioners, Justices of 
the Peace, the Mayor of an incorporated city or town, and in 
certain special cases, the Coroner. 

ART. 53. The following are "peace officers:" the Sheriff 
and his deputies, Constables, Coroners, the Marshal of an 
incorporated town or city, and any private person specially 
appointed to execute criminal process. 

ART. 54. The general term "officers" includes both magis
trates and peace officers. 

ART. 55. When a Magistrate sits for the purpose of en
quiring into a criminal accusation against any person, this is 
called an "Examining Court." 

• 

CHAPTER IV. 

DIVISIONS OF THE CODE. 

ARTICLE 56. This Code is divided into five parts. 
The first relates to the courts having original jurisdiction 

of criminal actions, and defines their jurisdiction. 
The second relates to the prevention of offences, and the 

suppression of such as are in their nature continuous, and 
defines specially the mode of proceeding under the writ of 
hab~as corpus. 

The third relates to proceedings in such criminal actions 
as are by law subject to be prosecuted by indictment or infor
mation in the District Court, including all proceedings had 
from the time of the commission of the offence to the final 
execution of the sentence of the law. , 

The fourth relates to proceedings in inferior tribunals in 
cases of offences which they have jurisdiction to try, and to 
certain special proceedings of a criminal nature. 

The fifth relates to costs in criminal proceedings. 
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PART I. 

OF THE COURTS HAVING ORIGINAL JURISDIC
TION IN CRIMINAL ACTIONS. 

ARTICLE 57. The following Courts have original jurisdic-
tion of criminal actions. 

1. The Supreme Court. 
2. The District Courts. 
3. The Justices Courts, and the Mayors and other Courts 

of incorporated towns and cities . 

• 

' 
TITLE I. 

OF THE SUPREME COURT. 

ARTICLE 58. The Supreme Court, or either of the Judges 
thereof, has original jurisdiction to enquire into the cause of 
the detention of persons imprisoned or detained in custody, 
and for this purpose may issue the writ of habeas corpus, and 
upon the return thereof may remand such person to cu:O;tod:,, 
admit to bail, or discharge the person imprisone·1 or detained, 
as the law and the nature of the case may require . 

• 



TITLE II. 

OF THE DISTRICT COURTS. 

ARTICLE 59. The District Courts have original jurisdic
tion of all criminal actions. 

By virtue of this general jurisdiction, they have power : 
1. To enquire, by the intervention of a grand jury, of all 

offences committed or triable within their respective juris
dictions. 

2. To hear and determine all prosecutions in the name of 
the State, by indictment or information, for all offences com
mitted within their respective jurisdictions. 

3. To enquire into the cause of the detention of persons 
imprisoned in the jails of their respective counties, and make 
all necessary orders for their recommitment, discharge, or 
admission to bail, by the writ of habeas corpus, or in such 
other manner as may he prescribed by law. 

4. To exercise all other powers conferred by this Code. 

ART. 60. Each District Judge has power to issue the writ 
of habeas corpus, and have brought before him any person 
imprisoned or otherwise illegally detained in custody, in any 
county, whether within or out of his district, and make such 
order on the return of the writ as the law and the facts of 
the case may require, whether the person detained has been 
indicted or not, under the restrictions herein prescribed. 

• 



TITLE III. 

OF THE JUSTICES, MAYORS 
COURTS. 

AND RECORDERS 

• 
.ARTICLE 61. Justices of the Peace have jurisdiction to 

try and determine criminal actions against persons accused 
of the following offences : 

1. Simple Assaults and Batteries. 
2. Affrays. 
3. Violations of the. penal law with regard to gaming. 

where the highest penalty docs llot exceed one hundred 
dollars. 

4. Violations of the law prohibiting the sale of liquor to 
slaves and free persons of color, and trading with slaves. 

5. Petty offencm; committed by slaveR and free persons of 
color. · 

6. Cases of vagrants and disorderly persons. 

ART. 62. The jurisdiction of J usticcs' Courts is concurrent 
with that of the District Courts as to the offences named in the 
preceding Article, except as to the jurisdiction conferred in 
the fifth and sixth subdivisions thereof, in which cases the 
Justices of the Peace haYe exclusiYe jurisdiction. 

ART. 63. The Justices' Courts have no jurisdiction to try 
offences where deadly weapons were used, or attempted to be 
used, by the party accused. 

ART. 64. They have all such other jurisdiction in criminal 
actions as is conferred by this Code, under the rules and regu
lations prescribed by the law. 

ART. 65. Justices of the Peace may sit at any time to try 
criminal causes over which they have juris~iction. Mayors 
and Recorders of incorporated towns and cit1es have the same 
jurisdiction as Justices of the Peace within the limits of their 
respective incorporations, and all the provisions of this Title 
have reference to Mayors and Recorders as well as to Justices' 
Courts. 

• 
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OF 1'HE PREVENTION AND SUPPRESSION OF 

• OFFENCES. A~D OF THE WRIT OF 
HABBAS CORPUS. 

TITLE I. 
\W Pin~YEXTINt; OFFENCES BY THE ACT OF A PRIVATE PERSON. 

ARTICLE li(i. 

f'ither 
The conuni::->sion of offences may be prevented 

1. By lawful resistance, or 
:!. By the intervention of the officers of the law. 
Resistance to the offender may be made as h~reinafter 

pointed out, either by the per5on about to be injured, or by 
:-ome person in his hehalf. 

ART. li7. Resistance hy the party about to be injured may 
lJe used to prevent the commission of any offence, which, in 
the Penal Code. is elas~ed as an "offence against the person." 

ART. li;-1. Hcsistancc may abo in like manner he made by 
the person about to he injured, to prevent any illegal attempt 
hy force to take or injure property in his lawful possession. 

ART. 69. The re,;istance which the person about to be 
injured may make, to prevent the commission of the offence, 
must he proportioned to the injury about to he inflicted. It 
nm,;t he only such as is neces:-:ary to repel the aggression. 

ART. 70. If the person about to be injured in respect, 
either to his pe~on or property, uses a greater amount of 
f(Jrce to resist such injury than is ncce:-;sary to repel the 
aggressor and protect his own person or property, he is him
:-:clr' guilty of an illegal act. according to the natw·e and 
degree of tlH' force which he has used. 

• 
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ART. 71. Any person other than the party about to be 
injured may also, by the use of necessary means, prevent the 
commission of the offence. 

ART. 72. The same rules which regulate the conduct of 
the person about to be injured, in repelling the aggression, 
arc also applicable to the conduct of him who interferes in 
behalf of such person. He may use a degree of force propor
tioned to the injury about to be inflicted, and no greater. 

TITLE II. 

• 

OF PREVENTING OFFENCES BY THE ACT OF 
MAGISTRATES AND OTHER OFFICERS. 

CHAPTER I. 

'THE DUTY OF MAGISTRATES AND OTHER OFFICERS IN PREVENTING 

OFFENCES. 

ARTICLE 73. It iR the duty of every Magistrate when he 
may have heard, in any manner, that a threat haR been made 
by one person to do some injury to the perRon or propert.v of 
another, immediately to give notice to some peace officer, in 
ordeP that such peace officer may usc lawful means to prevent 
the injury. 

ART. 74. Wherever, in the presence or within the observa
tion of a Magistrate, an attempt is made by one person to 
inflict an injury upon the person or property of another, it is 
his duty to use all lawful means to prevent the injury. 'l'his 
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may he done either by verbal order to a peace officer to 
interfere and prevent the injury, or by ·the issuance of an 
order of arrest against the offender, or by arresting the 
offender ; for which purpose he may call upon all persons 
present to assist in making the arrest. 

ART. 75. If within the hearing of a Magistrate one person 
shall threaten to take the life of another, he shall issue a 
warrant for the arrest of the person making the threat, or, in 
case of emergency, he may himself immediately arrest such 
person. 

ART. 76. When the person making such threat is brought 
before the Magistrate, he may compel him to give security to 
keep the peace, or commit him to custody, in the manner here
after provided. 

ART. 77. It is the duty of every peace officer, when he 
may have been informed in any manner that a threat has 
been made by one person to do some injury to the person or 
property of another, to prevent the threatened injury, if with
in his power, and in order to do this he may call in aid any 
number of citizens in his county. He may take such measures 
as the person about to be injured might, for the prevention 
of the offence . 

.ART. 78. Whenever, in the presence of a peace officer, or 
within hiB view, one person is about to commit an offence 
against the person or property of another, it is his duty to 
prevent it, and for this purpose he may summon any number 
of citizens of his county to his aid. He must use the amount 
of for9e necessary to prevent the commission of the offence, 
and no greater. 

ART. 79 .. The conduct of peace officers, in preventing 
offences about to be committed in their presence, or within 
their view, is to be regulated by the same rules as are _pre
scribed to the action of the person about to be injured. They 
may usc all force necessary to repel the aggression. 
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CHAP'l'En II. 

PIWCEEDII\fi:'; BE~'ORE MAWS'l'IL\TES FOR THE l'UHl'OSE OF 
l'HEYE~TI~r: OFFENCES . 

• \.RTICLE r:o. Whenever a )!agi:-;tratc i..; infonne\l upon 

oath. that an offence is auout to be committed against the per
..;on or property of the informant, or of another. or that any 
person ha..; threatened to commit such offence. it is his duty 
immediate! Y to if'SilC a wana11 t i~w the a-rrest of the accused. 

•' 

that he may he bron!!:ht l1efore ..;nch )b!!:istratc. or l,efnrc . ' - ' ' 

,.;ome other named in the warra-nt. 

.AnT. t-1 1. \Vhen the per:-;on accused has been hro11g-h t 
before the .Magistrate, he shall hear proof a,s to the accnsa
tion, a-nd if he be sa-tisfied that there i:-; ,iust reason to appre
hend that the offence was intended to be committed, or that 
the threat was seriously made, he shall make an order that 
the accu..;ed enter into uond in such sum as he may in hi,.; dis
cretion require. conditioned that he will not commit ..;uch 
offence, and that he will keep the peace towards the person 
threatened, or ahout to he ii\jured, and towards all otltc1·,.:. 
for one year from the elate of snch hond. 

ART. 82. If the defendant refuse to give bond. he shall be 
committed to the jail of the county, or if there he no jail. to 
the cnstody of the Sheriff. 

O' 

ART. H0. 'l'he warrant ii;:-;ued by a Jlagi::>trate in case:' 
provided for in Articlei' 75 and 80. shall he sufficient if it 
state the name of the defendant, or, if unknown, descriiJe him. 
and set forth in plain words the nature of the accusation 
against him. be si.!!;ned by the )!agistrate a!ld datell. 

ART. 84. The lJOnd taken by the .Magi:otrate in the case..; 
provided for in .Article 81, shall be sufficient if it he payable 
to the Htate of Texas, recite plainly the nature of the accusa
tion against the defendant, be for some certain sum. and l1c 
:-:igncd hy the defendant and his surety. anll dated. 

No error of form shall vitiate ::;uch lJoncl, and no cn·ot· in 
the proceedings, prior to the execution or the l11mcl. shall lw 
available as a defence in an action thereupon. 
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ART. 85. If the Magistrate be of opinion from the evi
dence, that there is no good reason to apprehend that the 
offence was intended or will be committed, or that no serious 
threat was made by the defendant, he shall discharge the 
person so accused, and may, in his discretion, tax the cost of 
the proceeding against the party making the complaint. 

ART. 86. If the accused be committed for refusing or 
failing to give bond, he shall be discharged by any Magis
trate upon his afterwards entering into bond in such amount 
as was fixed by the Magistrate who committed him. 

ART. 87. If the condition of the bond he forfeited, it shall 
be sued upon in the name of the State of Texas, by the Dis
trict Attorney, and the full amount of the same may be· 
recovered against the principal and sureties. 

ART. 88. Actions upon such bonds shall be commenced 
within two years from the breach of the same, and shall be· 
governed by the rules applicable to civil actions, except that 
the sureties may be sued without joining the principal. It 
shall only be necessary in order to entitle the State to recover. 
to prove that the defendant did commit the offence which he 
bound himself not to commit, or failed to keep the peace 
according to his undertaking. 

AnT. 8H. A surety upon any such bond may, at any time 
before a breach thereof, exonerate himself from the obligation 
of the same, by delivering to the Magistrate the person of 
the defendant, and the Magistrate shall, in that case, again 
require of the defendant bond with other surety, and the same· 
proceedings be had as in the first instance. 

• 

ART. 90. Magistrates taking bonds under the provi~bns
of this Chapter, shall be governed as to the amount of the 
bond by the pecuniary circumstances of the accused, .and the 
nature of the offence threatened or about to be committed.
And they shall require the sureties of a defendant to make 
oath as to the value of their property, in the manner pointed 
out with regard to recognizances and bail bonds . 

• 

ART. 91. When the information given to the Magistrate· 
is that the defendant has threatened the life of a person, he 
shall, in addition to the bond heretofore spoken of, require 
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also of the defendant a bail bond with security, conditioned 
that he will appear at the next term of the District Court of 
the county to answer the accusation, which bail bond shall be 
filed with the Clerk of the District Court, shall have the 
same force as other bail bonds, and may he forfeited in the 
same manner. 

ART. 92. When, from the nature of the case and the 
proof offered to the Magistrate, it may appear necessary and 
proper, he shall have a right to order any peace officer to 
protect the person or property of any individual threatened ; 
and such peace officer shall base the right to summon aid by 
requiring any number of citizens of his county to assist in 
giving the protection. 

ART. 93. The District Court, when in session, may, upon 
complaint made, cause the arrest of any person who might be 
arrested by a Magistrate under the provision of any of the 
preceding Articles, and require such person to enter into 
recognizance for the same purposes for which a Magistrate 
may require bond, may commit in default of security or dis-

. charge, according to the nature of the case. 

ART. 94. All persons have a right to prevent the conse
quences of theft, by seizing any personal property which has 
been stolen, and bringing it with the supposed offender, if he 
can be taken, before a Magistrate for examination, or deliv
ering it to a peace officer for that purpose. To justify such 
seizure there must, however, be reasonable grounds to suppos<' 
the thing to be stolen, and the seizure must be op~ly made, 
and the proceedings had without delay. 

ART. 95. If any person shall make oath, and shall con
vince the Magistrate that he has good reason to helicYe that 
another is about to publish, sell, or circulate, or is continuing 
to sell, publish, or circulate any liLel against him, or any such 
publication as is made an offence by the Penal Law of the 
State, the person accused of such intended publication may 
be required to enter into bond not to selL publish, or circu
late such libellous publication, and the f:ame proceedings be 
had as in the cases before enumerated in this Chapter. In 
case the accused is found subject to the charge and requin~d 
to give bond, the cost of the iwocee'li~!.! shall he taxed against 
him. • 
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CHAPTER III. 
. 

OF THE SUPPRESSION OF RIOTS. 

ARTICLE 96. When any officer, authorized to execute 
process, is resisted, or when he has sufficien ~. reason to 
believe that he will meet with resistance in. executing the 
same, he may command as many of the citizens of his county 
as he may think proper, and the Sheriff may call auy military 
company in the county to aid him in overcoming ~he resist
ance, and, if necessary, in seizing and arresting tll;e persons 

· engaged in such resistance, so that they may be brought to 
trial. . · 

• 

ART. 97. It is a misdemeanor to refuse to obey an officer, 
when summoned by him for the purposes set forth in the pre
ceding Article . 

.ART. ~8. If it be represented to the Governor in such 
manner as to satisfy him that the power of the county is not 
Bufficient to enable the Sheriff to execute process, he may, on 
application, order any military company of volunteers from 
another county to aid in overcoming such resistance. • 

ART. 99. Whenever a number of persons are assembled 
together in such a manner as to constitute a riot, according 
to the Penal Law of the State, it is the duty of every Magis
trate or peace officer to cause such persons to disperse. This 
may either be done by commanding them to disperse, or by 
arresting the persons engaged, if necessary, either with or 
without '\v-arrant . 

.ART. 100. In order to enable the officer to disperse a 
riot, he may call to his aid the power of the county in the 
same manner as is provided where it is necessary for the 
execution of process . 

ART. 101. If a Justice of the Peace; Mayor or any peace 
officer shall have notice of a riot. and shall fail to take 
measures necessary to suppress jt, ·he is guilty of a mEde-
mcanor. · . .... 

ART. 102. The offiter engaged in suppressing a riot, and 
those who aid him, are adthori(ed and j~stified in adopting 
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,:uclt measures as arc uece:-:sary to t-:uppn· . .-.~ the riot. hw_. an~ 
not authorized to usc any gTeater degT('(' of force than is 
rcqui,.;itc to accomplish that object. 

.\.RT. 10:3. All the Articles of thi:-: Clwpi.cr, relating· to 
rite suppression of riots, apply equally to an unlawful a,.;,;cm
hlv. as defiucrl by the Penal Cod<'. 

• • 

ART. 1 0-t-. \Vhcncvcr, for the purpo..;c of :-:upprL·,.:sing· riot' 
or unlawful ai'semblies, the aid of military companies i:-: 
called, thev ..;hall obey tltc order;' of the ciYil officer who is 

• • 
engaged in suppressing the ,.:amc. Ann:-: :-:hall only II(: u,;cd 
where the rioters themseln•s an• armed, ami are usinQ· their • • 

arm,;. ~or shall it be permitted to lin· upon thr rioters 
l'xcept in cases of imminent peril. and in order to prrsf•rve 
the lives of the force engae!,·ed in :-:uppre:-::-:inQ· the riot m· 
other unolTcmling· citizen:-: . 

• \RT. 105. The u~e of arms in :-:uppre:-::-'ing a riot, if wan
tonh· re:-'Ol'ted to. or resorted to when it mi!.!.·ht han~ been • • 

-;nppre.'-:ccl without their u:-:e. is an offence . 

. \rn. loti. For the purpo,.:e of :-:upprei':-:ing· riot.:-:, unlawful 
assemblies and other rlisturhance~ at electionc:, any Ma_gi.~
trate may appoint a :-:ufficient nnmlH'r ol' :-:pecial Con,.;tn.ble:-:. 
:-'nch appointment:':l :-:hall he made to each :-:pecial Constable. 
,;hall be in writing·. dated and :-:ig:necl ],y the )fap:i,.;tratr, and 
:-:hall recite the Jnn·poses for which :-'nl'h appointnwnt is made, 
and the leng-th of time the appointment i:-: to continue. and 
J,efore the :-:amc is delivered to :'nl'h special Constable. he 
-:hall take an oath hcforc the )lag:istrate to suppre,:s, J,y 
lawful mean:-:, all riots, unla wfu I a ~:-:em h lie,.: and hreaches of 
the peace of whieh ltP may receiYc imformation. and to act 
impartially between all partir~ and per,.:on:-: intrre"tf'rl iu the 
rci'nlt of the election. 

ART. 107. Speeial Coristable,; :-:o appointed. :-:hall. during 
the time fot· which the~- are appointed. PxetTi:-:e the powers 
:tntl perform the duties proper]_,. helongin,!.!.· to peace officcrE~. 



TITLE III. 

OF THE SUPPRESSION OF OFFENCES IN THEIR 
• 

~A'l'URE PERMANENT. 

CHAPTER I. 

OFFENCE:-; WHICH AFFECT PUBLIC HEAJ,TH • 

• \HTICLE lll~. After an indictment or information ha:; 
l1een presented against any person for carrying on a trade 
injurious to the health of those in the neighborhood, if it be 
charg-ed in the indictment or information that any person has 
actually :-;uffcrcd in health on account of tltc carrying on of 
!'uch trade or lmsines:-:, the Court ~hall have power. on the 
application of any one in teres ted. and after hearing proof, 
hoth for a1Hl against the accused, to enjoin the defendant in 
such penalty as may be deemed proper not to carry on such 
occupation, or may make such other order respecting the 
manner and place of carrying on 1he ~ame, as may he deemed· 
ad vis a hle : and if', upon trial. the defendant be convicted, the 
injunction :--hall he made perpetual. and thr party he required 
to enter into lJOnd not to continne such occupation. If lte 
refuse to g-h·e the hond. the Court may either commit the 
party to jail, or make an or~.ler 1·equiring the Sheriff to seize 
upon the implements of trade. or the goods and property used 
in conducting the business, and destroy the same. After con
viction fo1· selling unwholc:-;omc food or li<}UOr, or adulterated 
medicine, the Court :-hall enter up, an order to the Sheriff to 
~eizc and dciitroy such :.tii remains in the hands of the defend
ant. which onler shall forthwith be executed hy the Sheriff. 

ART. 109. If bond he given. it shall be payable t't> the 
State of Texas in a rcasonahle amount, to he fixed by the 
Court ; upon the hreach thereof, it may be sued in 11w name 
of thL' State. hy the District .Attorney, and re~very had, upon 

r 



proving- the IH·cach, in the manner pointed out for suing on 
bond~. in Articles F:7 and 88 : and the full amount shall be 
recovered. 

ART. 1111. 1t i:-: ,;ufficient proof of the breach of any llond 
taken under the prod:-:ion:-: of this Chapter. to show that the 
party continued, after exe<.;uting the same, to carry on the 
occupation which he lJOUJH! him:-:elf to di~continuc. 

C'IL\PTER II. 

SUPPRE..::-:JO:-.' OF OJ·TEXCE . ..; WHT('II ARE IX.JCnTOUS TO PROPERTY 

IIF:LI• IX CmB!OX Fog TJTF: CSE OF TifF: PUBLIC . 

. AHTJ('LE 111. "·hclll'H'r any lJUilding, or other property, 
is held in common fr1r the use of tho pul1lie, it is unlawful for 
any periion to placr· a:1 olJstruction whieh shall prevent the 
frN· n,.:c of such puhl ic propert.L 

..:.\.RT. 112. "\Vhcre,·er any road. bridge, or the cros:->ing of' 
any stream, is made l1y the proper authority a pulJlic highway. 
it i:-: unlawful for any per:-:on to place au obstruction acros:c 
such highway. or in any other manner prevent the free usc of 
thl' "ame h.'· tlH' public. 

ArrT. 11 :L .\fter ilJ(Iir·tment or information presented 
again:-:t any pcr.-:on fm Yiolating any provi:-'ion of the two 
preceding Article:', an}; oue in behalf of the puhlie may ap· 
ply to the Judge or the I>i,;triet Court of the proper county. 
and, upon hearing proof. such .Judge, either in term time, or 
in vacation, may is~me his written order to the Sheriff of the 
oounty, directing him to rcmoYc the olJ:.itructiou, hut the per
son giving the information :-hall uc required to give Lond 
with security. in an amount to be fued by the Judge, to in
dcmn.if}" the aecused. in case ,,pf acquittal, for the lo:-;s he 
sustamt'. · 
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' 
ART. 114. Lf the defendant to any c:m·lt indictment. or in-

• 

formation, he acqnittcu after a trial upon the merit:; of the 
ca:-:L'. he may 111aintain a cixil action again:-:t the applicant in 
injnnction a111l hi:-: :-:uretie:-:, and may reco\·?r the full amount 
of the bond. or :-:nch damage:-: lc:-::-; than the inll amount thereof 
a,:; may he a:-:~c:-::-:cll by a jury, pro,·ided lit) :-:how:-; on the trial, 
that the lmilLling or other property, i11 lttct, helonged to him 
and not to the public, or in ca:-:e the def<·mlant was charged 
with o\,-:truding a pnhlic highway, that the :;ame was not, in 
fact, at the time he p1aec<l the ohstnwtion or impediment 
thereupon, a pn1,lic ltiglnvay, e:-:ta1,Jishe<1 h,· proper authority. 
hut wa:-: in faet his own propert~·-

ART. 115. 
or prnccedin~ 
hi!!h\I"UY. 

• • • 

Xo lllLTe defect ol' forrn :-:hall \ itiate all\· ordet· 
• 

o[ the County Conrt in c:-:tahli~hing a public 

• 

• 
CHAPTEl~ ii .. 

:-:\Jl'l'REt'~lO:'< OF OFFE:\CE" :\FFEC:TI:\t; REPUTATION. 

AnncLE I Hi. U11 comiction for :-:clliu~ aud publishing a 
lihel, the coctrt may. if it he :-:hown that there are in the 
hands of the defendant. or other person, copies of such libel, 
intended for ,.:ale, pn1,lication. or di;;tribution. order aU such 
copies to be :-:eized ''·'· the Sheriff and de;;troycd. 
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CHAPTER IV. 

OF THE SUPPRESSION OF OFFENCES ACL\TN."-T PERSONAL LIBERTY. 

ARTICLE 117. The writ of Habeas Corpus is the remedy to 
lJe used for the suppresf'ion of offence;; which affect the per
sonal lilJerty of individuals. 

• 

§I. 

D~finition and O~jcct ?f thr Writ. 

ARTICLE 118. A ·writ of Habca:-; Corpus is an order issued 
by a Court or .Judge of competent jmiscliction, directed to 
any one havin~ a person inltis custody, or under his restraint, 
commanding him to produce l'nch person, at a time aml place 
named in the writ. and f'how whv he is held in custodv, o:c: .· . . ' . 
under restraint. 

ART. 119. The 'rVl'i L as all other process, runs in the name 
of "The State of Texas .. , lt is to be addressed to the persmt 
havinp: another under restraint, or in his custody, describing 
as near as may be the name of the office, if any, of the person 
to whom it is directed, and the name of the person said to be 
detained. It shall fix the time and place of return, and be 
signed by the Judge. or h,v the Clerk. with !tic:: sertl.-whenY 
issued by a Court . 

• 

ART. 120. The writ of llahcas Corpus is not invalid, nor 
shall it lJe disolJeyed for any want of form, if it substantially 
appear that it is issued by competent authority, and the writ 
sufficiently show the object and desi!rn ol' its i;::snance. , 

' ,. 

..l.RT. 121. Every provision rclatillg io tho writ of Habeas 
Corpus shall he most favoral,Iy construed, in order to give 
effect to the remedy, and prqtcct the rights of the person seek-
ing relief under it. (1. 
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§ II. 

By whom and when Granted. 

ARTICLE 122. The Supreme Court, or either of the Judges, 
the District Courts, or either of the Judges, have power to 
issue the writ of Habeas Corpus,'and it is their duty, upon 
proper application, to grant the writ under the rules herein 
prescribed. 

' 

ART. 123. Before indictment found, the writ may be made 
returnable to any county of the State. 

ART. 124. After indictment found, the writ must be made 
returnable in the county where the offence has been commit
ted, on account of which the applicant stands indicted. 

ART. 125. In all cases where a person is confined on a 
criminal accusation, and indictment has been found against 
him, he may apply to the Judge of the District Court for the 

. district in which he is indicted, or if there be no Judge within 
.• the district, then to the Judge of any district whose residence 

is nearest to the court-house of the county in which the ap-
plicant is held in custody. 

ART. 120. When a.pplication has been made to a Judge, 
under the circumstances set forth in the preceding Article, it 
shall be his duty to appoint a time when he will examine the 
cause of the applicant, and issue the writ returnable at that 
time, in the county where the offence is charged in the indict
ment to have been co~1mitted. He shall also specify some 
-place in the county where he will hear the application. 

ART. 127. 'l'he time f-lO appointed shall be the earliest day 
which the Judge can devote to hearing the cause of the ap
plicant, consistently with his other duties . 

. . 

ART. 128. Either the party for whose relief the writ is 
intended, or any person for him, may present a petition to the 
proper authority for the purpose of obtaining relief . 

. 
• • 

ART. l2D. Thet word applicli:nt, a:-; tkt.:cl in this Chapter, 
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refers to the person for whose relief the writ is asked, though, 
as above provided, the petition may be signed and presented 
by any other person. 

ART. 130. The petition must state substantially : 
1. That the person for whose benefit tho applicatioR is 

made is illegally restrained in his liberty, and by whom
naming both parties, if their names are known or, if llll

known, designating and describing them. 
2. When the party is confined, or restrained by virtue of 

any writ, order or process, or under color of either, a copy. 
shall be annexed to the petition, or it shall be stated that a 
copy cannot be obtained. 

3. When the confinement or restraint is not by virtue of 
any writ, order or process, the petition may state only that 
the party is illegally confined or restrained of his liberty. 

4. There must he a prayer in the petition for tho writ of 
Habeas Corpus . 

.5. Oath must be made that the allegations of the petition 
arc true, according: to tho belief of the petitioner. 

~tRT. 131. The writ of HalJeas Corpus "hall be granted 
without delay, lJy the .ludge or Court receiving the petition, 
unless it be manifest hy the statements of the petition itself, 
or some document annexed to it, that the party i8 entitled to 
no relief whatever. 

;\RT. 1:32. A .Judge of the Di8trict Court who has know-, .. 
ledge that any person is illegally confined, or restrained in 
~tis liberty within his district, may issue the writ of Habeas 
Corpus without nny application heing made for the same.~. 

• . 
.;, ~ 

ART. 13:3. WhcneYer it shall he made to appear by sa tis-/~Y 
factory cvideuct', to a Judge of' the Supreme or Distriet Court, 
that~any one is heM in illegal confinement or clt.~tocly, and 
there is good reason to believe that he will be '"IITi,~d out of 
the State, or suffer some irreparahle injury, Lcfore he can ob
tain relief in the usual course of law, ot· whene\"l'l' a writ of/ 
habeas corpus has heen issue.d and f1i~rcg-arclcd, tile Supreme· 
or District Court, or either of the .Tnd,~·cs, may issue a war
rant to an~' officer of the law, or to any person specially named 
by said Court or .Judge, directing him to take aml'hring such 
person hefore l1im. to he dcalt'with aeL·ordin.g to law. 



ART. 134. Where it appears by the proof oft'ereu. under 
circumstances mentioned in the preceding Article, that the 
person charged with having illegal cn:-:tody of the prisoner, 
is by ~uch act guilty of an offence against the law, the Judge 
may, m the warrant, order that he be arrested and brought 
before him ; and upon examination, he may be committed, dis
charged, or held to lmiL as the law and the nature of the case 

• may reqmre. 

AuT. 135. The officer charged with the execution of the 
, , warrant, shall bring the persons therein mentioned before the 
" Judge or Court issuing the same, who shall in(1uire into the 

cause of the imprisonment or restraint, and make an order 
thereon, as in cases of habeas corpus, according to the rules 
laid down in this Chapter, eithet remanding into custody, dis
charging. or admitting to l1ail. the party so imprisoned or 
restrained. 

~\_nT. 1:~o. The same power may Le exercised by the officer 
executing the warrant, (and in like manner), in cases arising 
under the foregoing Articles, as is exercised in the execution 
of warrants of arrest. according to the provisions of this 
Code. 

Am·. 1 a7. The wonls "confined," '·imprisoned," "in cus
tody,'' "confinement'' "imprisonment,'" refer not only to the 
actual, corporal and forcible detention of a person, hut like
wise to any and all coercive measures hy threats, menaces, or 
the fear of injury, whereby one person exercises a control 
over the person of another, and detains him within certain 
limits. · 

' 

- 'ART. 138. By "restraint'~ is meaut that kind of control 
:~. which one person exercises oYer another, not to confine him 

, within certain limits, hut to sulljcct him to the general autho-
rity and power of the person claiming such right. · 

ART. 139. The writ of hnbcas corpus i;-; intended to lle 
.. applicable to all such cases of confinement and restraint, 
'\_where there is no lawful right in the person exercising· the 

power, or where, though the p6wer in fact exists, it is exer
cised in a manner m· degree not sanctioned by law. 

ART. 140. \yhere a perso:d'tclaiming to be free is held as 
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a sla,·c, he may he relieved by habea:-; eorpt:-:. and if upou any 
such application the per:-:on HI held i:-; di:-:charged, hi:-: dis
charge ~<hall he cdueuce of ltis freedom a.!.tainst the per:-:on 
claiming him, unlc."" such elaimant :-:hall. witltin three mouth,.: 
thereafter, bring suit to cstalllish hi,; right to the :-:cn·ice,.: of 
the pt>rson so claimed. 

AnT. H 1. 'Yhere a pet·:-:on has he en eommi t ted to eu::>to1 ly 
for failing to enter into hond. he is entitled to the writ of 
habeas corpu:<, if it lJe stated iu the petition that there was 
no :-nfficient cause for requiriup: hail, or that the l1ailrequired 
i~ excessive; and if the proof ;:;ustains the petition, it will 
entitle the party to he di:-:charged. or have the amount of the 
hail reduced according to the fads of the case . • 

AnT. l4~. When a .Jmlge or Court authorized to grant 
writs of habeas corpus r-hall l1e t:atisfiecl, upon investigation. 
that a person in legal cu,.:tody i:-; affiicted with a di:-;case which 
will render a removal nece:-sary for the pre--ervation of l1i~ 
lifC'. an order may he made for the removal of the prisoner to 
some other place, where hi,; health willuot l1e likely to suffer. 
or he may be aumitteu to bail when it appear~ that any spe
cies of confinement will endam.?.·cr hi:-; life . 

• 

~ Ill. 

Suvicc and Return f!l the Writ. and Proceedings thereon . 
• 

), 

ARTICLE 1 ±0. The service of the writ may be made b.f-" 
any free white per;-;on capable of giving testimony in Court. 

,. 
ART ... 144. The writ may he served by deliYering a copy 

of the original to the person who is charged with having the 
party under restraint, or iu custody, and exhibiting the origi
nal if demanded; if he refuse to receive it, he shall be in
formed verbally of the purport of the writ. If he refuse ad
mittance to the person wishin~ to make the service, or con
ceal himroclf, a copy of the writ may be fixed upon some con
spicuous part of the house where such person resides, or con
ceals himself. or of the place wltere the priso~cr i;;; confined, 
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and the person serving the writ of habeas corpus shall in all 
cases, state fully, in making return. the manner and time of 
the service of the writ. 

ART. 145. The return of a writ of habeas corpus under 
the provisions of the preceding Article, if made by any per
-;on other than an officer, shall be under oath. 

ART. 146. The person on whom the writ of habeas cor
pus is served, shall immediately obey t~e same and make the 
return required by law, upon the copy of the original writ 
serYed on him, and this whether the writ be directed to him 
or not. 

\_ l . - '1'1 t . 1 RT. . f j • 1e re urn lS 

~uage upon the copy of the 
with it: 

made hy stating in plain Ian
writ, or some paper connected 

l. Whether it is true or not, according to the statement 
l)f the petition, that he has in his custody or under his re· 
straint, the person named or described in such petition. · 

2. By Yirtue of what authority, or for what cause he took 
and detains such person. 

:1. If he had such per:-~on in his custody or under restraint 
at any time before the service of the writ, and has transferred 
him to the custody of another, he shall state particularly to 
whom, at what time, for what reason, o1· by what autbority he 
made such truu~fe1:. 

4. He shall annex to his return the writ or warrant by 
virtue of which he holds the person in custody, if any writ or 

.. warrant there he. · 
• 

~'...RT. 148. The return as provided in Articles 14u and 
J-t7 must he signed and sworn to liy the perFon making it.• 

• 
ART. 149. 'l'he person on whom the writ is served, shall 

bring also before the Judge the person in his custody or un
rlcr his restraint, unless it be made to appear that hy reason 
of sickness he cannot he removed. in which case another day 
may be appointed by the Judge or Court for hearing the 
~~ause and for the production of the person confined ; or ~he 
application may be heard and decided without the product10n 
of the }wrso~detained, by tihe consent of his counsel. 



ART. 150. The Court or .Judge granting: the writ of ha· 
beas corpus shall allow reasonable time for the production of 
the person detained in custody. 

ART. 1.51. "When ,.;crvicc has been made in either of the 
modes pointed out in Article 144, upon a person charged with 
the illegal custody of another, if he refuse to obey the writ 
and make the rctum required by law, or where he refuses, as 
mentioned in Axticlc 144, to receive the writ, or conceals 
himself, the Court or Judge issuing the writ shall issue a 
warrant directed to any officer or other suitable person will
ing to execute the !'arne, commanding him to arrest the per
son charged with the illegal custody or detention of another, 
and bring him before such Court or Judge; and when such 
person shall have been arrested and brought before the Court 
or Judge, if he still refui'') to retnru the writ, or do not pro
duce the person in his custody, he !'hall be committed to pri
son and remain there until he is willing· to obey the writ 
0f habeas corpus, and nntil he pays all the costs of the pro
ceecling. 

ART. 15~. Any person disoheyillg· the writ of habeas cor
pus, shall also be liable to a ciYil action at the suit of the 
party, and shall pay in such suit fifty dollars for each day of 
illegal detention and restraint, aftC'r service of the writ, to 
be recovered in any Court of competent jurisdiction i. and it 
:-;hall he deemed that a person has disobeyed r.hc wnt who 
detains a prisoner a longer time than three days after s_ervice 
thereof, and one additional day for every twenty nnles he 
must necessarily traYel iu carrying· the per;.;on h~ld ~rom_ the 
place of his detention to the place where the apphcatwn. LH _to 
be heard, nules.~ where further time i;:.: allowed in the wl'lt tor 
making the return thereto. 

ART. 150. 1n ca:-c of the di:'obe(1iencc of the writ of ha
beas corpus, the per~on for whose relief it i:;; in tend eel may 
also be brought before ihc Court or .Tnuge having competent 
authority, uy an order for that purpose issne(1 to any peace 
0fficer or person specially named . 

. \nT. 154. It is a sufficient retum to the writ oi' habeas 
corpu:o-:, that tlJC person once detained lta:-; l1icd, or that hy 
:>orne i'uperior force he has been taken ii·mn the custody of the 
TJCr:oon making- the return : lmt where any such cau,.;e shall he 
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assigned ior not produciug the applicant, the Comt or ,Judge 
shall proceed to hear·testimony, and the facts so stated in thC' 
rctnm shall he pron•d J,:- satisfactory c-.;-idcncc. 

ART. t55. \Yhcn a prisoner confined in jail shall die, the 
officer having charge of him shall forthwith report the same 
to the Coroner of the county, or any Justice of the Peace, 
a}l(l an inquest shall he held to af'ccrtain the cause of his 
death ; which may he done by calling in any number of phy
sicians and surgeons. All the proceedings had in such cases 
shall be certified and returned to the District Court of the 
proper county, and be filed by the Clerk, a certified copy of 
which proceedings shall he sufficient proof of the death of 
the prisoner. at the hearing of an application under habeas 
corput-:. 

AUT. Hili. Whenever the District Attorney of the proper 
district is in the county where a cause is heard under habeas 
corpus. it is his duty. if the defendant is accused of a felony. 
to he present at the hearing, and represent the State ; ,for 
which sen-icc he r:;hall lJc paid the fcc allowed by law. And 
if the District Attorney is not present at the hearing of such 
cause, the J udgc shall appoint some well qualified practising 
attorney to represent the State, who shall be paid th<' same 
fcC' ns is allowed nif-:trict Attorneys f'or like' services . 

• 

ART. 1 57. The J udp:e or Court l,cforc whom a. person is 
broug·ht by writ of ltah-cas corpus. shall examine the writ and 
the papers attached to it, and if no legal cause he shown for 
the imprisonment or rC'straint, or if it appear that the impri
somncnt or restraint, though at first legal, cannot, for any 
cause, be lawfully prolonged. the applicant shall be dis· 
chargcL1. ·- , .. 

. ;I I , 

A.nT. 158. Hit appear by the rctum and papcrs,attachedr 
that the party stands indicted for a capital offence, the Judge 
or Court shall nc1crthclcss proceed to hear such testimony as 
may he offered, on the part both of the applicant and the 
State, and may either remand the t1cicudant or admit him to 
1Jail. as the law and the facts of the case may justify. 

ART. 15!!. In all cases where no indictment has been found, 
it shall not be deemed that any presumption of guilt has ari-



son from the mere fact that a l'rimillal accH~ation ha,: been 
made he lore a competent anthori ty. . . 

. \.m·. !lin. The .Jml.!.::e or Court. after has in,:.:,· examined the 
return and all <locnments attached. and heard the tc;-;timnn' 

• 

offere<l on Loth "ide:-:. shall, according to the 1;1ct;-; and cir· 
CUJn,;tance~ of' tlw ca:-:e, proceed ei thor to remand the party 
into custody, admit him to hail, or Llischarge hint: provided 
that 110 dcf'emlant ~hall be dischargc<l arter indidment. \\'ith
out bail. 

ART. lt.il. lf it :-:hall appear that the applicant i:-; detained 
or held umlcr a warrant of commitmeut which i;-; informal or 
void. yet, if from the docmncnt. on which the warram was 
ha:-:c<l. o1· from the proof on the hearing of the habeas corpu:-:. 
it appear that tl1crc i:-; probable c::w;-;c to l1clicvc that an of
fence has Loen committed hy the pri:ooncr, he s]wJl not be dis· 
charged, hut l-ihall he committed or held to l1ail by the Court 
or .T ndge trying thP application under habea,.; eorpu:<. 

'AuT. lti~. \Vlterc, upon au examination under hal1ca,; cor
pu~, it ~hall appear to the Court or .Judge that there is pro
bable cause to believe that an offence 1m" lwen <'Ommittell br 

• 

the prisoner, he shall not he discharged. but ~hall be commit-
telL or admitted to lmil. accordin~ til the fact" anll (·ircmu-

• 

,-tanccs of the case. 

"\.rrr. 163. For the purpo;-;c of a:-;certaining· the f!'l'Ullllll:-: 
on which an informal or void warrant has been i:-;suc<l the 
.Jmhrc or Court mav cau~c to he :ou1nmoned the Ma~i:-'tra[e ......... ~· ,, 

who is,;nc·<l the warrant, and may, hy an order. requin' him 
to hrinp: with him all the paper:-; and proeccdiug,; tonchin!.!· the 
matter. The attcnclaacc of :-:nclt )fa~istmte, aml the prmlnc
tion.of :-;nch paper~. ma.\- ],p enf(wced l1y warrant of arre~L if 
neccs.•mrv . 

• 

• \.RT. HI-!. It shall not l1e ncce~..:a1T. on the trial of auy, • • • 

cau,.;e arising under hahca,.; eoqn1o:, to make up a written i~..;ue. 
though it may he Llone hy the appli<'ant f(w thl' writ. He may 
except to the ,;nfficiency of. or controvert the return or any 
part thereof, or alleg:e any new matter in aYoidancc. If writ
ten denial on hi:-; part he not made, it shall he cout-Jidered. for 
the pnrposc of investigation, that ,the :<tatemcnt,.; of :-<aid re-
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turn are eonteflted by a denial of the same, and proof shall 
be heard accordingly, both for and against the applicant for 
relief. · 

ART. lliiJ. The applicant shall have the right to open and 
conclude, by himself or counsel, the argument upon the trial 
under habeas corpu~ . 

• \ItT. lll6. The Court or .Judge. trying a cause under ha
bea:-: corpus. may make such order as is deemed advisable or 
right. concerning the cost of bringing the defendant before 
him, and all otlwr costs of the proceedings, awarding the 
same either against the person to whom the writ was direc
ted. the person seeking relief. or may award no costs at all. 

AnT. WI. Jf a writ n!' halJeas corpus he made returnable 
\1eforc a Court in se,;sion, all the proceeding~ had shall be 
entered of record lJy the Clerk thereof, as would be done in 
any other eaf'e pending in such Court: and when the applica
tion is heard out of the county where the offence was comw.it
ted. or in the t-;uln·emr Court.· the Clerk !'hall transmit a Glr
tified copy of a 11 the proceetling:-: upon the application to the 
Clerk of the District Court of the countY where the offenee 

• 
was committed or i~ trial1le. 

AnT. lti~. H th(• rf'tum i,; Jlla(h• and the proceedings had 
hefon· a .l udgc of a Court in ntca t ion, he shall cause all the 
proceeding:-: to l1c taken down. :-:hall certit)· to the same, and 
cau~<· thelll to be filed with the Clerk of the District Court of 
tl1e count\ where tlw offence wa,; committed or is triable, 
who:-:l· du.ty it shall he to keep them safely . 

AnT. lli\1. Til<' proYi,.:ion~ or the two preceding Articles 
refer only to ea"'<':-: when• an applicant i:-: held under acO\lSa·· 
tion for some offence : in all other eases, the proceedings had 
~1eforc the Judge !'hall llC Jiled anu kept hy the Clerk of the 
ni"'triet Comt of the county where the application is heard • 

. 

ART. 170. The Court or .Judge granting a writ of babea& 
I'Orpu"' may grant all necessary onle1::-: . to LrJng before him 
the te:-:timonv taken before the examnung Court, and may 
il":-:nc· all process for enforcing the attendance of witnesses, 



which is allowed in any other proceedings in a criminal 
action. 

ART. 171. The word ''Return." as used iu Articles 144 
and 145, refers to and means the report made hy the officer 
or person charged with serving the writ of habeas corpus : 
and the same word as used in other Articles of thif' Chapter. 
meant; the ans·wer made lly the person accusell of havinp, 
another illegally in custody or under restraint setting forth 
the cau:;:e for which he holds such other person in custody or 
under restraint. 

' IV :§ 0 

General Provisions. 

ARTICLE 17~. ·where a person. before indictment found 
against him. hat; been discharged or held to hail on habeac
corpus, hy order of a Court or Judge of competent jurisdie· 
tion. he :-:hall not be again impri;-;o11ed or detained in cnstod~-

a'on an aecusation for the :-:ame offenee until after he slmll haYe 
been indicted. unlcs:-: dcliH'J'C(l np by hi:> hail in order to re

' lea~c themselvc:-: from their lial1ilitv. 
0 

ART. 17H. 'Yherc a person OHCC discharged or admitted 
to hail is afterwards indicted for the ~ame ofl'ence i()r whicl1 
he has he en once indicted, he ma~· be commit ted upo11 the iH
dictmcnt, but shall be again eutitled to the writ of hahea:-; 
corpu~. and may. notwithstanding tlw indietment, he admitted 
to lJaiL if the facts or the case renucr it proper: but in cases 
where. after indictment found, the cause of the defendant has 
hcen inYestigatcd on habeas corpus and an order made. either 
remanding him to l'Ustody. or admitting him to bail. he shall 
neither be subject to 1w again placed in custody. unle:-;s when 
surrendered by his hail. or when the trial of his cause coJD
menl'CS ],efore a petit jury, 110r :-;hall he lH~ again entitled to 
the writ of habeas corpu:', except in the special cases men
tioned in Article 17 5. 

ART. 174. If the accusation ag·ainst the defendant for a 
capirttl offence ha;-; been heard on habeas corpus before indict-
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ment found. and he shall have been committed after such ex
amination, he shall not be entitled to the writ unless in the 
:-:pecial case:o: mentionecl in the next Article. 

ART. 17 5. A party may obtain the writ of lw · .ca:-: corpus 
~L second time. by stating in the application tl1 •refor that. 
since the hearing of his first application important testimony 
has been obtained. which it was not in his power 10 produce 
at the former 11Caring. He shall also set forth the 1 cstimony 
:-:o newly discovered, and if it be that of a witness, the affi
cla~it of the witnesR shall also accompany such second appli- • 
catiOn . 

• \.ItT. 17o. The preceding Article shall not apply where 
tltere has been an appeal to the Supreme Court from the 
cll'c·ision of a District Conrt or .Judge upon the first appliea-

• twu. 

Am. 177. Any officer to whom a writ of habeas corpus 
or other writ, warrant or process, authorized by this Chapter, 
shall he directed, delivered or tendered, who shall refuse tQ 
execute the same according to its directions, or who shlft'f 
wantonly delay the service or execution of the same, is guilty 
•)[ an offence, and shall he punished according to the provi• 
:-:ion:-: of the Penal Code: he shall also he liahl<' to fine as for 
··ont<'mpl of Court. 

.\n:r. \ 7~. ...\.ny one having auother in llis custody, or un
der his power, control or rc,;traint, who refuses to ohcy a writ 
,)[' hahca" corpus, or who eyaueil the service of tlw same, or 
place,.;; thl' person illegally detained under the control of an
other, removes him, or in any other manner attempts to evade 

. the operation of the writ, is guilty of a penal offence'. and 
~o.;h~l he punished as proYidC'd in the Penal Code' . 

• \.RT. 17\J. Any .Jailor, Sheriff, or other officer, who hata 
prisoner in his custody, and refuses upon demand to furnish 
a, copy of the process unclC'r which he holdc: the per:;:on, is 
g-uilty of an offence. 

AnT. 180. No person :-:hall he di:-:eharged under the w~it 
of habeas corpus, who i~ in custocly hy virtue of a commit~ 
ment for an)· offence exclusively cognizable by the Courts of 
~h<' Unit<'d Statc:o:, or by order or procc.~s issuing out of such 
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Courts in cases where they have jurisdiction, or who is held 
by virtue of any legal engagement or enlistment in the army, 
or who being righifully subject lo ·the rules and articles of 
war is confined by any one legally acting under the authority 
thereof, or who is held as a prisoner of war under the au
thority of the United States. 

ART. 181. This Chapter applies to all caset!l of habeas cor
pus for the enlargement of persons illegally held in custo
dy, or in any manner restrained of their personal liberty; for 
the admission of prisoners to bail ; and for the discharge of 
prisoners before indictment, upon a hearing of the testimony. 
Instead of the writ of habeas corpus in other cases where 
heretofore used, a simple order shall be sub'stituted . 

• 
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PART III. 
• 

OF PROCEEDINGS IN CRIMINAL ACTIONS, PROSE
CUTED BY INDICTMENT OR INFORMATION 

IN THE DISTRICT COURTS . 

• 

TITLE I. 
THE TIME AND PLACE OF COMMENCING AND PROSECUTING CRI:M-

INAL .ACTIONS. 
• 

CHAPTER I. 

The time within which Criminal .!Jctians may be commenced. 

ARTICLE 182. An indictment for murder or forgery may 
be presented within ten years from the time of the commis
sion of the offence, and not afterwards . 

.A.RT. 183. An indictment for theft punishable as a felony, 
arsoh, burglary, robbery and counterfeiting~ may be presented 
within five years, and not afterwards. 

ART. 184. An indictment for the offence of rape may be 
presented within one year, and not afterwards . 

• 

' 
ART. 185. An indictment for all other felonies may be 

presented within three years from the commission of the 
offence, and not afterwards. 

ART. 186. For all misdemeanors an indictment or infor
mation may be presented within two years from the commission 
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of the offence, and not afterwards ; except misdemeanors 
which Justices' Courts'have concurrent jurisdiction to try, in 
which cases the indictment may be presented within one year, 
and not afterwards. 

• 

ART. 187. The time during which a person accused of an 
offence is absent from the State shall not be computed in the 
period of limitation. 

ART. 188. An indictment is to be considered as "presented" 
when it has been duly acted upon by the grand jury andre-
ceived by the Court. . 

ART. 189. An information is to be considered as presented 
when it has been filed by the proper officer in the proper court, 

--~~~-~----~-- .. 

• 

CHAPTER II. 

OF THE COUNTY WITHIN WHICH OFFENCES MAY BE PROSECUTED. 

ARTICLE 190. Prosecutions for offences committed wholly 
or in part without, and made punishable by law within this 
State, may be commenced and carried on in any county in 
which the offender is found. 

ART. 191. An offence committed on the boundary of any 
two counties, or within four hundred yards thereof, may be 
prosecuted and punished in either county, and the indictment 
or information may allege the offence to have been committed 
in the county where it is prosecuted. 

ART. 192. If any person, being at the time within this 
State, shall inflict upon another, also within the State, an injury 
of which such person afterwards dies without the limits of this 
State, the person so offending shall be liable to prosecution in 
the county where the injury was inflicted . 

• 
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ART. 193. If a person, being at the time within this State, 
8hall inflict upon another out of this State, an injury by 
reason of which the injured person dies without the limits of 
this State, he may be prosecuted in the county where he was 
when the injury wrs inflicted. 

ART. 1\:)4. If a person being at the time without the limits 
of this State, shall inflict upon another who is at the time 
within this State, an injury causing death, he may be prose
cuted in the county where the person injured dies. · 

ART. 195. If an offence be committed upon any river or 
stream, the boundary of this State, it may be prosecuted in 
the county the boundary of which is upon such stream or 
river, and the county seat of which is nearest the place where 
the offence was committed. 

ART. 196. If a per~on receive an injury in one county and 
die in another by reason of such injury, the offender may be 
prosecuted in the county where the injury was received or 
where the death occurred . 

• 

A..RT. 197. Where a river or other stream or highway is 
the boundary between two counties, any offence committed on 
such river, stream or highway, at a place where it is such 
boundary, is punishable in either county, and it may be alleged 
in the information or indictment that the offence was com
mitted in the county where it is prosecuted. 

ART. 198. Where property is stolen in one county and 
carried off by the offender to another, he may be prosecuted 
either in the county where he took the property or in any 
county where he may be found with it. 

ART. 19H. A citizen of this State who fights a duel with 
deadly weapons out of this State, or who sends or accepts a 
challenge to fight a duel with deadly weapons out of this 
State, or who acts as second, or knowingly aids and assists 
any other person engaged in a duel, may be prosecuted in any 
county of this State where he may be found. 

ART. 200. Offences committed out of this State by a com
missioner of deeds, or other officer acting under the authority 
of this Rtate, may be prosecuted in any county of this State . 

• 
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ART. 201. Where an offence is committed on board a 
vessel which is at the time upon any na:vigable water within 
the boundaries of this State, the jurisdiction for the prosecu
tion of the offence is in any county through which the vessel 
is navigated in the course of her voyage, or in the county 
where the voyage commences or terminates. 

ART. 202. The offence of bringing into this State a slave 
that has been convicted in another State of an offence which 
is capital by the laws of this State, may be prosecuted in any 
county where the offender may be found, or into which he may 
have brought such slave . 

.ART. 203. The offence of embezzlement may be prosecuted 
in any county in which the offender may have taken or re
ceived the property, or through or into which he may have 
undertaken to transport it. 

ART. 204. The jurisdiction for the prosecution of the fol-
lowing offences: 

1. Forcible seizure and imprisonment. 
2. Kidnapping. 
3. Enticing away an unmarried female under the age of 

twenty-one years, for the purpose of prostitution, belongs 
either to the county in which the offence was committed, or 
to any county through, into or out of which the person kid
napped or enticed away may have been carried. 

ART. 205. When an act has been committed out of this 
State by an inhabitant thereof, and such act is an offence by 
the laws of this State, and is also an offence by the laws of 
the place where tho same was done, a conviction or acquittal 
of the offender, under the laws of the place where the offence 
was committed, is a bar to the prosecution in this State. 
Where the escape of a prisoner o.,~curs, tho Sheriff or other 
person having lawful custody of him may be prosecuted there
for, either in the county where the escape has or may occur, 
or in the county where the prisoner was under prosecution or 
trial for the offence. 

ART. 206. Where different counties have jurisdiction of 
the same offence, a conviction or acquittal of the offence in 
one county is a bar to any further prosecution in any other 
county. 
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ART. 207. In all the cases mentioned in the foregoing 
Articles of this Title, the indictment or information, or any 
proceeding in the case, may allege that the offence was com
mitted in the county where the prosecution is carried on. 

ART. 208. In all cases except those enumerated in pre
vious Articles of this Chapter, the proper county for the 
prosecution of offences is that in which the offence was 
committed. 

• 

TITLE II. 

• 

OF ARREST, COMMITMENT AND BAIL. 

-
CHAPTER I. 

OF ARREST WITHOUT WARRANT. 

ARTICLE 209. A peace officer, or any other person, may, 
without warrant, arrest an offender, when the offence is com
mitted in his presence or within his view, if the offence is one 
classed as a felony or as an "offence against the public peace." 

ART. 210. .A peace officer may arrest without warrant 
when a felony or breach of the peace has been committed in 
the presence or within the view of a :Magistrate, and such 
:Magistrate shall verbally order the arrest of the offender. 

ART. 211. The municipal authorities of towns and cities 
may establish rules authorizing the arrest without warrant, 
of persons found in suspicious places aml under circumstan.ee11 

• 
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which reasonably show that such persons have been guilty of 
some felony or breach of the peace, or threaten, or are about 
to commit some offence against the laws. 

ART. 212. Where it is shown by satisfactory proof to a 
peace officer, upon the representation of a credible person, 
that a felony has been committed and that the offender is 
about to escape, so that there is no time to procure a warrant, 
such peace officer may, without warrant, pursue and arrest the 
person accused. 

ART. 213. In all the cases enumerated where arrests may 
be lawfully made without warrant, the officer or other person 
making the arrest is justified in adopting all _the measures 
which he might adopt in cases of arrest under warrant, as 
provided in this Code. 

ART. 214. In all the cases enumerated in this Chapter, the 
person making the arrest shall immediately take the person 
arrested before the Magistrate who may have ordered the 
arrest, or before the nearest Magistrate where the arrest wat: 
made, without an order . 

• 

CHAPTER II. 

OF ARREST UNDER WARRANT. 

ARTICLE 215. A warrant of arrest is a written order 
directed to a peace officer, or some other person specially 
named, commanding him to take the body of the person ac
cused of an offence, to be dealt with according to law. 

ART. 216. It issues in the name of "The State of Texas," 
and shall be deemed sufficient, without regard to form, if it 
have these substantial requisites : 

1. It must specify the name of the person whose arrest is 

• 
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ordered, if it be known ; if not known, then some reasonably 
definite description must be given of him. • · 

2. It must state that the person is accused of some offence 
against the laws of the State, naming the offence. 

3. It must be signed by the Magistrate, and his office be 
named in the body of the warrant, or in connection with his 
signature. 

4. It may be direeted to "any peace officer," or private 
person, by name. 

ART. 217. Magistrates may issue warrants of arrest in all 
cases in which they are, by law. authorized to order verbally 
the arrest of offenders. 

ART. 218. Magistrates may issue warrants of arrest, also, in 
the following cases : 

1. When any person shall make oath before such Magis
trate that another has committed some offence against the 
laws of the State. 

2. In other cases named in this Code where they are 
specially authorized to issue such warrants. 

ART. 219. The affidavit made before the Magistrate, which 
charges the commiilsion of an offence, is called a complaint. 

ART. 220. The complaint shall be reduced to writing, and 
signed by the person making it, if he is able to write his name, 
otherwise he may place his mark at the foot of the complaint. 

ART. 221. A warrant of arrest issued by a Judge of the 
Supreme or District Court shall extend to every part of the 
State. 

ART. 222: A warrant of arrest may be directed to "any 
peace officer," but when issued by a Magistrate other than a 
Supreme or District Judge, if the offender escape from the 
county where the offence was committed, the warrant may be 
made effectual in any county of the State by procuring the 
endorsement of the same by a Magistrate of such county. 
The endorsement may be in these words, "Let this warrant be 
executed in the county of ," signed by the Magistrate, 
with the name of his office. Any other words expressing the 
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same meaning will be sufficient. A District or Supreme 
Judge ma:y,, by endorsement of a warrant, authorize it to be 
executed m any part of the State. 

ART. 223. In cases where it is made known by satisfac
tory proof to the Magistrate, that a peace officer cannot be 
procured to execute a warrant of arrest, or that so much 
delay will be occasioned in procuring the service:; of a peace 
officer that a person accused will probably escape, the war
rant of arrest may be directed to any suitable person who is 
willing to execute the same, and in such case his name shall 
be set forth in the warrant. 

ART. 224. No person other than a peace officer can be 
compelled to execute a warrant of arrest, but if any person 
shall undertake the execution of the warrant he shall be 
bound to do so under all the penaltie.s to which a peace officer 
would be liable. He has the same rights and is governed by 
the same rules as arc prescribed to peace officers. 

ART. 225. The officer or person executing a warrant of 
arrest, shall take the person whom he is directed to arrest, 
forthwith, before the Magistrate who issued the warrant, unless 
he is directed in the warrant to take such person before some 
other Magistrate. 

ART. 226. If any person be arrested in one county for 
felony committed in another, he shall in all cases be taken 
before some Magistrate of the county where it is alleged the 
offence was committed; but if the arrest be for a misde
meanor, he shall be taken before a Magistrate of the cou:q.ty 
where the arrest takes place, who shall be authorised to take 
bail, and whose duty it shall be to transmit immediately the 
bond so taken to the Clerk of the District Court of the 
county in which the offence was committed. 

ART. 227. A person is said to be arrested when he has 
been actually placed under restraint, or taken into custody 
by the officer or person executing the warrant of arrest. 

ART. 228. An arrest may .be made on any day or at any 
time of the day or night. 

ART. 229. In making an arrest all reasonable means are 



50 

permitted to be used to effect it. No greater force, however 
:3hall be resorted to than is necessary to secure the arrest 
and detention of the accused. 

ART. 230. In cases of felony the officer may break down 
~he door of any house for the purpose of effecting an arrest, 
If he be refused admittance after giving notice of his authority. 
and purpose. 

ART. 231. ln executing a warrant of arrest it shall 
always be made known to the person accused, nuder what 
authority the arrest is made, and, if requested, the warrant 
-;hall be exhibited. 

ART. :t~L lf a person arrested shall escape or be rescued, 
he may he re-taken without any other warrant; and for the 
purpose of re-taking the person so escaping or rescued, all 
the means may be used which are authorized in making the 
arrest in the first instance. 

CHAPTER III. 

Of' ·THE COMMITMENT OR DISCHARGE OF THE ACCUSED. 

ARTICLE 233. When a person accused of an offence has 
hc~n brought before a Magistrate, that officer shall proceed 
to examine into the truth of the accusation made, allowing 
the accused, however, fmfficient time to procure the aid of 
counsel. 

ART. 234. The Magistrate may, at the request of the 
prosecutor or person representing the State, or of the defend
ant, postpone, for a reasonable time, the examination, so as 
to afford an opportunity to procure testimony ; but the 
accused shall in the meanwhile be detained in the custody of 
the Sheriff or other duly authorized officer. 
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~RT. 235. Before the accu:;ed has made any voluntary . 
·statement, the witr1esses, both for and against him, shall be 
sworn and examined. But the Magistrate shall, if requested 
by the accused or his counsel, or by the person prosecuting, 
have all the wilnesses placed in charge of an officer, except 
the witness who is testifying, so that the testimony given by 
any one witness shall not be heard by any of the others. 

ART. 236. If any person appear to prosecute as counsel 
for the State, he shall have the right to put the questions to 
the witnesses on the direct or cross-examination, and the 
·accused or his counsel has the same right. · 

ART. 237. ~hould no counsel appear either tor the ~tate or 
for the defendant, the Magistrate may examine the witnesse:.;, 

. and the accused has the same right ; but in all cases of felony. 
where the District Attorney is in the county where the prose
cution is being conducted, he shall be notified by the Magis
trate, and it is his duty to he present and represent the 
State. 

ART. 238. The testimony of all the witnesses :.,;hall be 
reduced to writing, signed by them with their names or 
marks ; and all the testimony thus taken shall he certified to 

·by the Magistrate. 

ART. 239. After examining the witnesses in attendance, 
if it satisfactorily appear to the Magistrate that there is other 
important testimony which may be had by a postponement of 
the examination, he shall, at the retluest of the prosecutor or 
of the defendant, postpone the further examination for a 
reasonable time, to enable such testimony to be procured ; 
but in such case the accused shall remain in the custody of 
the proper officer until the day fixed for such further exam
·ination. No postponement shall take place unless a state
ment on oath be made by the defendant or the person prose
cuting, setting forth the name and residence of the witness, 
and the facts which it is expected will he proved;' or if it he 
testimony other than that of a witness, the statement made 
shall set forth the nature of the evidence. 

ART. 240. The examination of the witnesses shall be in 
·the presence of the accused. 
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ART. 241. After the examination of the witnesses has 
been concluded, the :Magistrate shall inform the defendant 
that it is his right to make a statement relative to the accu
sation brought against him, but shall, at the same time, also
inform him that he cannot be compelled to make any state
ment whatever. 

ART. 242. If the accused shall desire to make a voluntary 
statement, the same shall be reduced to w.riting by the :Magis
trate or some one under his direction, and shall be signed by 
the accused. Where the accused prefers to write out alto
gether his statement, he is at liberty to do so, and of this he 
shall be informed by the :Magistrate ; should the accused be 
unable to write, he may affix his mark to the statement. 

ART. 243. 'l'he :Magistrate shall in every case attest, by 
his own certificate and signature, the execution and signing 
of the statement. 

ART. 244. 'l'he Magistrate has the power to issue an 
attachment for the purpose of enforcing the attendance of a 
witness ; and this he may do without having previously 
issued a subprena for that purpose. 

ART. 245. '11ilC officer to whom the attachment is issued 
shall execute it forthwith, by bringing hefore the Magistrate 
the witness named. 

ART. 246. Witnesses may be brought by attachment 
before the examining :Magistrate, fi·om any county, in case oi 
felony, and it shall not be necessary to tender the expenses 
of such witnesses, but no attachment shall issue to a county 
other than that where the prosecution is being conductedt 
unless oath be made by the party applying for the · p~·ocess 
that the presence of the witness is material and his testimony 
important for the prosecution or defence, as the case may bet 
and the affidavit shall further set forth the facts which it is 
expected will be proved by the witness. An examination 
may be postponed a reasonable time for the purpose ofbring-
• • • mg m a witness. 

ART. 247. Any person accused of an offence, whether 
capital or of less grade, shall be discharged if it do not appear 
that an offence has been committed, or that there is probable 
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cause to believe the defendant guilty thereof, under the 
restrictions, however, prescribed in the succeeding Article. 

ART. 248. Upon examination of a per~on accused of a 
capital offence, no :Magistrate, other than a Judge of the 
Supreme or District Court, or Chief Justice of a county, 
shall have power to uischarge the defendant. Any Magis
trate may admit to bail, nnless in capital cases where the 
proof is evident or the presumption great. 

' 
ART. 249. Where it is made to appear by complaint on 

oath to a Judge of the Supreme or District Court, or Chief 
Justice of a county, that the bail taken in any case is insuffi
cient in amount, such Judge or Chief Justice shall issue a 
warrant of arrest, and require of the defendant additional 
security, according to the nature of the case. 

ART. 250. After the examination of the witnesses ha:
been fully completed, and the voluntary statement of the 
accused, if any, taken, the .Magistrate shall proceed to make 
an order committing the defendant to the jail of the proper 
county, if there be one, discharging him, or admitting him to 
bail, as the law and facts of the case may require. 

ART. 251. Where there is no safe jail in the county in 
which the prosecution is carried on, the Magistrate may com
mit to the nearest safe jail of any other county. 

ART. 252. The warrant of commitment in the case men
tioned in the preceding Article shall be directed to the 
Sheriff of the county to which the defendant is sent, but the 
Sheriff of the county from which the defendant is taken, shall 
be required to d.eliYer the prisoner into the hands of the 
Sheriff of the county to which he is sent. 

ART. 253. A warrant of commitment is au order, sig·ned 
by the proper Magistrate, directing a Sheriff to receive and 
place in jail the person so committed. It will be sufficient if 
it have the following requisites : 

1. That it run in the name of .. The State of Texas." 
2. That it be addressed to the Sheriff of r.he ~ounty, to the 

. jail of which the defendant iR f~ommi tted. 
• 
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a. That it state, in plain language, the offence for which 
the defendant is committed, and give his name, if it be 
known, or if unknown, contain an accurate description of the 
defendant. 

4. That it state to what Court, and at what time, the 
defendant is to be held to answer. 

5. When the prisoner is sent out of the county where the· 
pro:-<ecution arose, the warrant shall state that there is no 
:'lafe ,iail in the proper county. 

ART. 254. In every case where, for want of a safe jail 
in the proper county, a prisoner is committed to the jail of' 
another county, the last named county shall have the right 
to recover, by civil action, in a Court of competent jurisdic· 
tion, of the county from which the prisoner was sent, an 
amount of money not exceeding seventy-five cents per day, 
on account of the expenBcs attending the cuiltody and safe 
keeping of a prisoner . 

• \.RT. 255. It is the duty of every Sheriff to keep safely a • 
per80ll committed to his custody. He shall use no cruel or • 
unusual mea11s to secure this end, but shall adopt all necessary : 
measures to prevent the escape of a prisoner. He may sum
mon a guard of sufficient number, i11 case it become necessary, 
to prevent an escape from jail or the rescue of a prisoner. I 

.\.RT. 25li. A discharge by a Magistrate upon an exam
ination of any person accused of an offence shall not prevent 
a second arrest of the same person for the same offence . 

• 
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CHAPTER IV. 

OF BAlL. 

§I. 

\ 

General Rules .Jlpplicahle to all Cases rrf Bail. 

ARTICLE 257. Bail is the security given by a person 
accused of an offence that he will appear and answer before 
the proper Court, the accusation brought against him. 

ART. 258. This security is giYen by means of a recogniz
ance, or a bail bond. 

ART. 259. A recognizance is an undertaking entered into 
before the Supreme or District Court by the defendant to a 
criminal action and his sureties, by which they bind themselve~ 
respectively, in a sum fixed by the Court, that the defendant 
will appear for trial before the proper Court upon the accu
sation preferred against him. The undertaking of the par
ties, in such case, is not signed, but made a matter of record 
in the Court where the same is entered into. 

ART. 260. A bail bond is an undertaking entered into by 
the defendant and his sureties for the same purpose as a re
cognizance ; it is written out, and signed by the defendant 
and his sureties. 

ART. 261. A bail bond is entered into. either before a 
Magistrate, upon an examination of a criminal accusation 
against a defendant, as provided in Chapter III of this Title, 
or before a Judge, upon an application under habeas corpus ; 
or it is taken from the defendant by a peace officer who has 
a warrant of arrest or of commitment, as hereafter provided. 

ART. 262. Wherever the word bail is used with reference· 
to the security given by the defendant, it is intended to appl~
as well to recognizances as to bail bonds. 

When a defendant is said to be " on bail," or to have "given· 
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hail," it is intended to apply as well to recoguizances as to 
l)ail bonds. 

• 

ART. 263. A recognizance shall be sufficient to bind the 
principal and sureties, if it contain the following requisites. 

1. That it be acknowledged that the defendant is indebted 
to the State of Texas in such sum as is fixed by the Court, 
and that the sureties are in like manner indebted in such sum 
as is fixed by the Court. 

2. That it state, distinctly, the accusation against the de
fendant. 

3. That it appear by the recognizance that the defendant 
is accused of an offence ao-ainst the laws of this State. 

~ 

4. That the time and place, when and where the defend
ant is bound to appear, be stated, and the Court before which 
he is bound to appear. 

ART. 264. A bail bond shall be sufficient, if it contain the 
following requisites : · 

1. That it be made payable to the State of Texas. 
2. That the obligors thereto bind themselves that the de

fendant will appear before the proper Court to answer the 
accusation against ·him. 

3. That the offence of which the defendant is accused be 
distinctly stated in the bond, and that it appear ther~from 
that he i:-; accused of some offence against the laws of the 
State. 

4. That the bond be signed by the principal and sureties, 
or in case all or either of them cannot write, then that they 
affix thereto their marks. 

fi. That the bond state the time and place, when and where 
the accused binds himself to appear, and the Court before 
which he is to appear. In stating the time, it is sufficient to 
specify the term of the Court ; and in stating the place, it is 
f;Uffi.cient to specify the name of the Court and of the county. 

ART. 265. The rules laid down in this Chapter respecting 
recognizances and bail bonds are applicable to all such un
dertakings when entered into in the course of a criminal 
action, whether before or after indictment or information, in_· 
every case where authority is given to any Court, Judge, 
:\lagistrate, or other officer, to require bail of a person accused 
of an offence, or of a witness in a criminal action. 
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ART. 266. The manner of recovering, in behalf of the 
State, the amount of such recognizances and bonds, is laid 
down in Part III, of this code. Title IV, Chapter IV . 

. ART. 267. A recognizance or bail bond, entered into by a 
defendant, and which binds him to appear at a particular 
term of the District Court, shall be construed to bind hitn 
and his sureties, for his attendance up.on the Court from term 
to term, and from day to day, until his final acr1uittal or con
viction and sentence. 

ART. 268. A minor or married woman, cannot be surety 
on a recognizance or bail bond, but if either of these classes 
of persons be the accused party, the undertaking shall be 
binding both upon principal and surety. 

ART. 269. It is the duty of every Court, Judge, Magis
trate, or other officer, taking bail, to require evidence of the 
sufficiency of the security offered ; but in every case one 
surety shall be sufficient, if it be made to appear that such 
surety is worth at least double the amount of the sum for 
which he is bound, exclusive of all property exempted by 
law from execution, and of debts or other incumbrances; that 
he is a resident of this State, and has property therein liable 
to execution, worth the sum for which he is bound. 

ART. 270. The property secured by the Constitution and 
laws from forced ~:;ale, shall not in any case be held liable for 
the satisfaction of a recognizance or bail bond, either as to 
the principal or sureties. 

ART. 271. In order to test the sufficiency of the security 
Qffered to any recognizance or bail bond, unless the Court or 
officer taking the same is fully satisfied as to the sufficiency of 
the security, the following oath shall be made in writing, and 
subscribed by the surety "I, A. B. do swear (or affirm as the 
case may be) that I am worth in my own right, at least the 
sum of [here insert the amount in which the surety is bound]· 
after deducting from my property all that which is exempt by 
the Constitution and Laws of the State, from forced sale, and 
after the payment of all my debts of every description, whether 
individual or security debts, and after satisfying all incum
brances upon my property which arc known to me ; that I 
reside in county, and have property in this State liable 

5 
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to execution, worth [amount for which he offers to be bound} 
or more. 

Dated and attested by the [Signed by the surety] 
Judge of the Court, Clerk, 
Magistrate, or Sheriff, 
which affidavit shall be filed with the papers of the cause, or 
criminal proceeding. 

ART. 272. The amount of bail, to be required in any case, · 
is to be regulated by the Court, Judge, Magistrate, or officer, 
taking the bail ; they are to be governed in the exercise of 
this discretion by the Constitution of this State, and by the 
following rules : 

1. The bail shall be sufficiently high, to give reasonable 
assurance that the undertaking will be complied with. 

2. The power to require bail is not to be used in such 
manner as to make it an instrument of oppression. 

3. The nature of the offence, and the circumstances under 
which it was committed, are to be considered. 

4. The pecuniary circumstances of the accused are to be 
regarded, and proof may be taken upon this point. 

§II. 

Surrentkr oj the Principal by his Bail . 
• 

ARTICLE 273. Those who have become bail for the accused 
or either of them, may ,at any time relieve themselves of their 
undertaking, by surrendering the accused into the custody of 
the Sheriff of the county where he is prosecuted. 

ART. 274. Should a surrender of the accused be made d'D"·' 
ring a term of the Court to which he has bound himself to. 
appear, the Sheriff shall take him before the Court; and it 
he is willing to give other bail, the Court shall forthwith· 
require him to enter into recognizance. Any surety desiring! 
to surrender the accused may, upon making a written aftidavi~ 
of such intention, obtain a warrant fol' his arrest, which sba.lll. 
be executed as in other cases. 
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ART. 275. If the surrender be made while the Court is 
not in session, the Sheriff may himself take the necessary bail 
bond. · 

ART. 276. If the accused fail, or refuse to give bail, in 
case of a surrender, during a term of the Court, the Court 
shall make an order that he be committed to Jail until the 
bail be given; and this shall be a sufficient commitment, with
out any written order or warrant to the Sheriff. 

ART. 277. Where the surrender is made at any other time 
than during the session of the Court, and the defendant re
fuses to give other bail, the Sheriff shall take him before the 
nearest Magistrate, and such Magistrate shall issue a warrant 
of commitment, reciting the fact that the accused has been 
once admitted to bail, has been surrendered and now refuses 
to give other bail. 

• 

ART. 278. The rules laid down in Chapter three, of this 
Title, with respect to the sending of an accused person to the 
Jail of another county, shall also apply to cases where the 
party has been surrendered by his bail. 

ART. 279. The Sheriff, in cases of misdemeanor, has au
thority, at all times, whether during the term of the Court, 
or in vacation, where he has a defendant in custody under a 
warrant of commitment, or where the accused has been sur
rendered by his bail, to take of the defendant other bail. 

ART. 280. In cases of felony, the Sheriff cannot, during 
the term of the Court, take the bail, but must bring the ac
cused before the Court, that he may there enter into recog-

• niZance. 

ART. 281. Sureties shall in all cases be severally bound, 
and when a surrender of the defendant is made hy one or 
more of them, those making the surrender shall he considered 
discharged, and the others held bound ; and in such cases, the 
defendant shall be required to give other security in place of 
the persons so discharged. 

ART. 282. The recognizance or bail bond, shall be as valid 
against the sureties still held bound, under the preceding 
Article, as if no surrender had been made. 
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ART. ~83. The provisions of the two preceding Articles 
apply to all bonds authorized to be taken for the purpose of 
preventing the commission of offences. and the preservation 
of the peace . 

• 

§Ill. 

Bail before the Examining Court. 

ARTICLE 284. The rules laid down in the preceding Art
icles of this Chapter, relating to the amount of the bail the 
number of sureties the person who may be surety the pro
perty which is exempt from liability the form of bail bonds:
the responsibility of parties to the same and all other rules 
in this Chapter of a general nature, are applicable to bail 
taken before an examining Court. 

ART. 285. After a full examination of the testimony, the 
Magistrate shall, if the case be one where bail may properly 
be granted and ought to be required, proceed to make an 
order that the accused execute a bail bond with sufficient 
security, conditioned for his appearance at the next term of 
the District Court for the proper county. 

AnT. 286. All persons, accused of offences, less than cap~ 
itaL arc entitled to bail as a matter of right. 

ART. 287. ln capital cases where the procif is evident m· the 
presumption great. hail cannot be allowed. 

. 

ART. 288. In making the order, admitting to bail, the 
Magistrate shall fix the amount of the sum, in which the 
accused and his sureties shall be respectively bound . 

• 

ART. 289. Reasonable time shall be given the accuse~ to 
procure sccuri ty. 

ART. 290. If, after the allowance of reasonable time, the 
security be not offered, the Magistrate shall make an ord~r 
committing the accused to jail. to be there kept safely until 

• 
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the required bail he g·iven, and he shall i:-;ime a warrant or 
commitment, directed to the Sherif}' of the county in which 
the prosecution is pending, or in cases provided for in Arti
cles 251 and 278 to the Sheriff of some other countv, whicl. • • 

warrant of commitment shall, however, set forth that the de-
fendant is entitled to be released upon gh·ing bail to the 
Sheriff in whose custody he may he. in tlH• nmonnt fherl hr 
Hnch Ma!!'istrate. · · · 

~ 

"\.RT. 291. If the party accused be ready to giYc \,aiL tl1(' 

Magistrate shall prepare, or cause to be prepared, a hail 
bond, which shall be signed by the accused and hi,.; surety, 
the Magistrate first enquiring into the sufficiency of the se
curity offered. and requiring one or more sureties accord
ing to the wish of the accused or the solvency of the snretics 
offered. 

AR'l'. 292. There is no particular form f()r a bail b<;md, but 
it must contain the substantial requifdtes prescribed in the 
preceding part of this Chapter. 

ART. 293. The accused is to be set at liberty :;o soon a;;; 
he has complied with the order of the Magistrate. by giving· 
the bail required. 

• 

ART. 294. Where a defendant is committed for tailing to 
give bail, he shall be discharged by the officer in whose cus
tody he is, upon executing the proper bail bond. The officer 
to whose charge he is committed having the right, in all such 
cases. to take the bond. 

_\RT. 295. The Magistrate before whom an examination 
has taken place, upon a criminal accusation. shall certify to 
all the proceedings had before him, and transmit them, sealed 
up, to the Court before which the defendant is subject to be 
tried upon indictment or information, writing hi:-; name across 
the seals of the envelop containing the proceedings. The 
voluntary statement of the defendant the testimony of the 
witnesses bail bonds, and all and eYery other proceeding in 
the case. shall be thus delivered to the Clerk of the District 
Court. 

A.RT. 296. It is the duty of a Magistrate, as well where a 
party has been discharged as where he has heen held to hail 

' 
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or committed, to cause the proceedings before him to be cer
tified and delivered to the District Court ; and he shall, like
wise, where a complaint has been made to him of the commis
sion of an offence, and there has been a failure from any cause 
to arrest the accused, file with the proper Clerk the warrant 
of arrest and complaint . 

• 

§IV. 

Bail by Witnesses. 

ARTICLE 297. Witnesses on behalf of the State or defen
dant, may be required by the Magistrate, upon the examina
tion of any criminal accusation before him, to give bail for 
their appearance to testify before the District Court ; and if 
a witness make oath that he is unable to give security, or 
deposit a sufficient amount of money in lieu thereof; then his 
individual bond shall be taken, and shall have the same force 
and effect against him as a bail bond. 

ART. 298. The amount •of security, to be required of a 
witness, is to be regulated by his pecuniary condition, and 
the nature of the offence with respect to which he is a wit
ness. 

ART. 29~. Bonds given by witnesses may be forfeited and 
recovered upon in the manner pointed out in Part III, Title 
IV, Chapter IV, §II, of this Code. 



TITLE III. 

OF SEARCH WARRANTS. 

CHAPTER I. 

GENERAL RULES. 

ARTICLE 300. .A. search warrant is a written order, issued 
by a Magistrate and directed to a peace officer, commanding 
him to search for personal property, and to seize the same and 
bring it before such Magistrate; or it is a like written order, 
commanding a peace officer to search a suspected place where 
it is alleged stolen property i:,; commonly concealed, or imple
ments kept for the purpose of being used in the commission 
of any designated offence. 

• 
ART. 301. .A search warrant may be issued for the follow

ing purposes and no others: 

1. To discover property acquired by theft, or in any other 
manner which makes its acquisition a penal offence. 

2. To search suspected places, where it is aJlegeJ property 
so illegally acquired is commonly kept or concealed. 

·3. To search places, where it iF; alleged implements are 
kept for the purpose of being used in forging or counter-
W~. . . 

4. To search places, where it is alleged arms or munitions 
are kept or prepared for the purpose of insurrection or riot. 

5. To seize and bring before a Magistrate any such pro
perty, implements, arms or munitions. 

ART. 302. A. warrant to search for and seize stolen pro
perty is designed as a means of obtaining possession of the 
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property, for the purpo~e of restoring it to the true owner, 
and detecting any person guilty of the theft or concealment 
of the same. 

ART. :303. The word "stolen," as used in this Title, is in
tended to embrace also the acquisition of property by any 
means forbidden and made penal by the law of the State. 

ART. 304. When it is alleged that the property, to search 
for a which a warrant is asked, was acquired in any other 
manner than by theft, the particular manner of its acquisition 
must be set forth in the complaint and in the warrant. 

ART. 305. The mode of proceeding, directed to be pur
sued in applying for a warrant, to search for and seize stolen 
property, and the rules prescribed for officers in issuingsuch 
warrants, and executing the same, the disposition of the pro
perty seized. and all other rules herein prescribed on the sub
ject, shall apply and be pursued, when the property to be 
searched for was acquired in any manner in violation of the 
provisionR of the Penal Code. 

• 

• ------~-~---

CHAPTER 11. 

WHEN AND HOW A SEARCH WARRANT MAY. BE ISSUED. 

• 

ARTICLE 306. A warrant to search for and seize property 
alleged to be stolen and concealed at a particular place, may 
be issued ·by a Magistrate whenever complaint in writing and 
on oath is made to such Magistrate, setting forth.-

1. The name of the person accused of having stolen or 
concealed the property, or if his name be unknown, giving 
a description of the accused ; or stating that the person who 
stole or concealed the property is unknown. 

2. The kind of property and its probable value, alleged 
w be stolen or concealed. 
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3. The place where the property if: alleged to be con
eealed. 

4. The time, aH near as may he, when the property iR al
leged to have been stolen. 

ART. 307. A warrant to discoYer and seize property al
leged to have been stolen, or otherwise accruired in violation 
of the penal law, but not alleged to be concealed at any par
ticular place, may be issued whenever complaint iR made in 
writing and on oath, setting forth-

1. The name of the person suspected of being the thief, 
or an accurate description of him if his name be unknown, or 
that the thief is unknown. 

2. An accurate description of the property, and its pro- · 
hable value. 

3. The time, as near as may he, when the property is sup
posed to have been stolen. 

4. That the person complaining has good ground to be
lieYe that the property was stolen hy the person alleged to be 
the thief. -

ART. 308. A warrant to :o:carc!t any place suspected to be 
one where stolen goods are commonly concealed, or where 
implements are kept, for the purpose of aiding in the com
mission of offences, may be issued by a Magistrate when com
plaint is made in writing and on oath, setting forth.-

1. A description of the place suspected. 
2. A description of the kind of property alleged to be 

commonly concealed at such place, or the kind of implements 
kept. 

3. The name, if known, of the person supposed to have 
charge of such place, when it is alleged that it iB under the 
charge of any one. 

4. When it is alleged that implements.are kept at a place 
' for the purpose of aiding in the commission of offences, the 
particular offence for which such implementR are designed, 
must be set forth. 

ART. 309 .. The Magistrate, at the time of i:;;suing a search 
warrant, may also issue a warrant for the arrest of the per
son accused of having stolen the property, or of having con
cealed the same, or of having in his possession or charge, pro
perty concealed at a suspected place, or of having possession 

' 



66 
• 

-of implements designed for use in the commission of the of-
fence of forgery or counterfeiting, or of having the charge of 
arms or munitions prepared for the purpose of insurrection, 
or of having prepared such arms or munitions, or who may 
be in any legal manner accused of being accomplice or acces
sory to any of the offences above enumerated. 

ART. 310. The search warrant may, in addition to com
manding the peace officer to seize property, also require him 
to bring before the Magistrate the person accused of having 
stolen or concealed the property. 

ART. 311. A search warrant to seize property stolen and 
concealed, shall be deemed sufficient if it contain the follow-
• • • mg reqmsttes: 

1. That it run in the name of "The State of Texas." 
2. That it be directed to the Sheriff of the proper county. 
3. That it describe the property alleged to be stolen or 

concealed, and the place where it is alleged to be concealed, 
and order the same to be brought before the Magistrate. 

4. That it name the person accused of having stolen or 
concealed the property, or if his name be unknown, that it 
describe him with accuracy, and direct the officer to bring 
such person before the Magistrate, or· state that the person 
who stole or concealed the property is unknown. 

5. That it be dated and signed by the Magistrate. 

ART. 312. A. warrant to search a suspected place shall be 
deemed sufficient if it contain the following requisites: 

1. That it run in the name of ''The State of Texas." 
2. That it describe with accuracy the place suspected. 
3. That it describe, as near as may be, the property sup

posed to be commonly concealed in such suspected place, or 
the implements alleged to be there kept for the purp?se of 
aiding in the commission of offences, and state the particular 
offence for which such implements are designed. 

4. That it name the person accused of having charge of 
the suspected place, if there be any such person, or if his 
name is unknown, that it describe him with accuracy and di
rect him to be brought before the Magistrate. 

5. That it be dated and signed by the Magistrate, and di
rected to the Sheriff of the proper county . 

• 
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CHAPTER III. 

OF THE EXECUTION OF A SEARCH WARRANT. 

ARTICLE 313. Any Sheriff to whom a search warrant is 
delivered, shall execute the same without delay : but a search 
warrant shall not be executed, except in the day time, nor by 
any other person than a Sheriff or his lawful Deputy. 

ART. 314. In the execution of a search warrant, the 
officer may call in aid any number of citizens in his county, 
who shall be bound to aid in the execution of the same . 

• 

ART. 315. The officer shall, upon going to the place • 
ordered to be searched, or before seizing any property for 
which he is ordered to make search, give notice of his pur
wse to the person who has charge of, or is an inmate of the 
place, or who has possesaion of the property described in the 
warrant. 

ART. 316. If an officer, in the execution of a search war· 
rant, is resisted, he may use such force as is necessary to 
overcome the resistance, but no greater. 

ART. 317. In the execution of a search warrant, the 
officer may break down a door or window of any house which 
he is ordered to search, if he cannot effect an entrance by 
other less violent means ; but when the warrant issues only 
for the purpose of discovering property stolen or otherwise 

·obtained in violation of the Penal Law, without designating 
any particular place where it is supposed to be concealed, no 
such authority is given to the officer executing the same. 

ART. 318. w·hen the property, implements, arms or muni-. 
tions, which the officer is directed to search for and seize, are 
found, he shall take possession of the same and carry them 
before the Magistrate. He shall also arrest any person whom 
he is directed to arre:'lt by the warrant, and forthwith take 
such person before the Magistrate. 

ART. 319. A. search warrant must he executed within . 
three days from the time of its issuance, and forthwith re
turned to the proper Magistrate ; but the Magistrate ma.y, 

• 

• 
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in the warrant, direct that the same may be executed within 
a ~horter period. 

ART. 320. An officer taking any property, implements, 
arms or munitions, shall receipt therefor to the person from 
whose possession the same may have been taken. 

ART. 321. Upon returning the search warrant, the officer 
shall state on the back of the same or on some paper attached· 
to it, the manner in which it has been executed, and shall 
likewise deliver to the Magistrate an inventory of the pro
perty, implements. armR or munitions. taken in his possession 
under the warrant. 

• 
-------- -----

CHAPTER IV. 

PROCEEDINGS ON THE RETURN OF A SEARCH WARRANT. 

ARTICLE 322. When property is taken under a search 
warrant and delivered to a Magistrate, he shall, if it appear 
that the same was stolen or otherwise acquired in violation 
of the Penal Law, dispose of it according to the rules pre
scribed in Part III. Title VIII, Chapter III, of this Code. 

ART. 323. When a warrant has been issued for the pur-
. pose of searching a suspected place, and there be found any 

such implements, arms or munitions, as are alleged to have 
been there kept or concealed, the same shall be safely kept 
by the Sheriff, subject to the order of the District Court of 
the proper county. 

AnT. 324. The Sheriff shall, in every case arising under 
the preceding Article, furnish the Magistrate who issued the 
warrant. with a certified schedule of the articles in his pos-

• 
ileSSIOn. 

• 
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ART. 325. Arms or munitions, taken under a warrant in 
accordance with the provisions of this Title, shall become 
forfeited to the State, and shall be so adjudged by the Dis
trict Court, upon the conviction or escape of any person 
accused of having had possession of. or of having concealed 
them. 

ART. 326. Implements intended to be used for forging or 
counterfeiting, shall, upon the conviction or escape of the 
person accused of having had or concealed them, be destroyed 
by the Sheriff under the order of the Court . 

. 

ART. 327. When implements, supposed to be designed for 
forging or counterfeiting, are in the hands of the Sheriff, and 
the person accused of having had possession of, or of having 

·concealed such implements, . has been discharged by the 
Magistrate, the District Attorney shall cause the fact to be 
made known to the Court, who, (if satisfied upon investigation 
that they were designed for such purpose) shall cause them to 
be destroyed by the Sheriff, in the same manner as if the 
accused person had been convicted or had escaped. 

ART. 328. . When it appears upon investigation, that the 
implements seized were not such as might be or are commonly 
used for forging or counterfeiting, they shall be delivered to 
the person from whom they were taken. 

ART. 329. The investigation spoken of in the ·preceding 
Articles, may be made by the District Judge, by hearing 
proof before a jury. 

ART. 330. The Magistrate, upon the return of a search 
warrant, shall proceed to try the questions arising upon the 
same, and shall take testimony, as on other examinations 
before him, and be governed by like rules. 

ART. 331. If the Magistrate be satisfied there was good 
ground for issuing the warrant, he shall require the person 
arrested to give bail, as in other cases, to answer the accusa
tion against him before the proper Court. 

ART. 332. If the Magistrate be not satisfied that there 
was good ground for the issuance of the warrant, he may 

• 
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discharge the defendant and order restitution of the property 
or articles taken from him, except implements which appear 
to be designed for forging or counterfeiting ; and in such 
cases the implements shall be kept by the Sheriff, subject to 
the order of the proper Court. It shall be the duty of the 
Sheriff to report to the District Attorney all cases in which 
such implements are in his possession, and the accused person 
discharged . 

.ART. 333. Bail bonds taken in such cases shall have the· 
same substantial requisites which are prescribed for other 
bail bonds taken before the Magistrates, and may be recov
ered upon in the same manner. 

ART. 334. The Magistrate shall keep a record of all the 
proceedings had before him in cases of search warrants, and 
shall file with the Clerk of the District Court, before the· 
next term of said Court, all the original papers relating 
thereto. w' 



TITLE IV. 

OF THE PROCEEDINGS SUBSEQUENT TO COM
MITMENT OR BAIL AND PRIOR 

TO THE TRIAL. 

CHAPTER I. 

• THE ORGANIZATION OF THE GRAND JURY. 

ARTICLE 335. The County Court, consisting of the Chief 
Justice and County CommissioAifr·il, or a quorum of that body, 
shall meet on the first Monday of January and the first Monday 
in July of each year, for the purpose of selecting the Grand 
Jurors, to serve at the next succeeding term of the District 
Court, in each county of the State. 

ART. 336. A quorum, for the purpo111es specified in the 
preceding Article, shall consist of any three of the Commis
sioners, or of the Chief Justice and any two Commissioners. 

ART. 337. In case a quorum of the Court he not in 
attendance at the time fixed in Article 335, any one or more 
of the members of the Court .who may be present, may 
adjourn from day to day for one week, until the attendance 
of a quorum be had, and in case of a failure to hold a Court 
during said ·week, the Chief Justice of the county or (in case 
of hi~ absence, or failure to discharge the duty then,) any 
two of the County Commissioners may call a meeting of the 
Court at as early a day as practicable after the first Monday 
of January and July, for the purpose of selecting the Grand 
Jury, for the next succeeding term of the District Court. 

ART. 338. The Court, when assembled at a regular or 
called term as above provided, shall proceed to select a num
ber of persons, not less than fifteen, nor more than twenty, 
to serve as Grand Jurors. 
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ART. 3:J\J. The Court :<hall take care to select person11 
having the following qualifications : they shall be 

1. Citizens of the State and county in which they are to 
serve, qualified to vote under the Constitution and Laws. 

2. Freeholders within the State. m· householders within 
their respective counties. 

ART. 340. The proceedings of the County Court, in 
selecting the Grand J m·ors, shall be entered of record upon 
the minutes of said Court, which entry shall particularly 
state the names of the persons selected. 

ART. 341. It is the duty of the County Court to see that 
the persons so selected be men of good moral character and 
intelligence ; and they shall be distributed, as to residence, 
as nearly as may be through the different parts of the county. 

ART. 342. At each term of the County Court, when a 
Grand .Tury is selected as•b·ein provided, the names of the 
persons so selected shall be placed on a list to be kept in 
the office of the Clerk of said Court, in order that the same 
persons may not be compelled to Herve at any two Ruccessive 
terms of the District Court. 

ART. :Ha. The County Court shall, as far as practicable, 
so regulate the Grand Jury service in each county, (taking 
into consideration the amount of population,) as that such 
service may be equally divided among the citizens of the 
county, IJUalified to discharge the duty . 

• 

ART. :344. The Clerk of the Countv Court shall furnish 
to the Clerk of the District Court a certified list of the per
sons selected as Grand Jurors, within ten days after they 
have been selected. 

• 
ART. a45. The Clerk of the District Court shall issue a 

writ to the Sherift' of the county, directing him to summon 
the persons whose names have been furnished him as Grand 
.Jurors, to attend at the proper term of the Court. 

ART. 346. The Sheriff shall give notice to each person 
whom he is directed to summon, at least ten days before the 

. meeting of the District Court. This not~ce may be given 
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verbally in person to each Juror, or by leaving a written, 
notice at the house of such person, with some free white per
son over the age of fourteen years, who is an inmate of such 
house ; and if any person so notified shall fail to attend as a 
Juror, he may he fined by the Court not exceeding the sum 
of fifty dollars. 

ART. 34 7. If, for any cause, there should he a failure to 
select and summon a Grand Jury as herein directed, or when 
none of those summond shall attend, the District Court shall 
on the first day of the organization thereof, direct a writ to 
be issued to the Sheriff. commanding him to summon any 
number of persons not exceeding twenty, to serve as Grand 
Jurors. 

ART. 348. If as many as fifteen persons shall be in attend
ance on the District Court, who have been selected by the 
County Court in accordance with the provisions of this 
Chapter, the Court shall proceed to impanncl a Grand 
Jury. 

ART. 349. Each person who is presented to serve as a 
Grand Juror, shall, before being impanncllcd, be interrogated 
on oath by the District Judge, or under his direction, touch
ing his qualification:!. 

ART. 350. In trying the qualifications of any perso.n to 
· sen·e on the Grand Jury, he shall he asked these questions, 

1. Arc you a citizen of this State and county, and a quali
fied voter at elections for Mcmhers of the Legislature'? 

2. Are you a freeholder in this State, or a householder in 
this county'? 

• 

ART. 351. If, by the answer of the person interrogated, 
it appears that he i:'l a citizen of the State and county, where 
the Court is held, is qualified by the Constitution and Laws 
to vote at elections for Members of the Legislature, and is 
either a freeholder in the State. or a householder in the 
proper county, he shall be deemed a competent Grand Juror . 

• 

ART. :352. Any person summoned, 
the requisite qualifi_cations, shall be 
from serring. 

6 

who docs not possess 
excused by the Court 
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ART. 353. If it be found that there arc as many as fifteen 
of those summoned to attend as Grand Jurors who are present 
and possess the proper qualifications, they shall be impanelled 
as the Grand Jury, unless the array or some particular mem· 
bcr be challenged, as hereinafter provided, and by reason of 
such challenge the whole body of Grand Jurors is set aside, 
or a sufficient number to reduce it below the number of fifteen. 

ART. 354:. When a number less than fifteen are found to · 
be in attendance, of persons qualified to serve as Grand 
Jurors, the Court shall require such additional number to be 
summoned as may be deemed necessary, so that a legal Grand 
Jury may be organized, of at least fifteen persons. 

ART. 355. When, by challenges to particular individuals 
of those summoned, less than fifteeR persons remain, or when 
from any cause whatever it is found that less than that num
ber arc present, the Court shall direct the Grand Jury to be 
completed· as provided in the preceding Article. 

• 
ART. 356. When the Grand Jury is completed, one of 

their body shall be appointed foreman, and the following oath 
shall be administered to each of said Jurors: 

" You solemnly swear (or affirm as the case may be,) that 
you will keep secret the proceedings and deliberations of the 
Grand Jury, that you will diligently enquire into, and true 
presentment make of all offences against the Penal Laws, 
committed within your jurisdiction, of which you may have 
knowledge or receive information, so help you God." 

ART. 357. After the Grand Jury has been sworn; the 
Court shall give them instruction as to their duty. 

ART. :358. One or more bailiffs may be sworn to attend 
upon the Grand Jury. The oath taken by a bailiff shall be 
to keep secret the proceedings of the Grand Jury. 

ART. 359. A bailiff is to obey the instructions of the 
foreman, to summon all witnesses, and generally to perform 
all such duties as are required of him by the foreman; where 
two bailiffs are appointed, one of them shall be always with 
the Grand Jury. 

ART. 360. A Grand Juror is said to be irnpannelled, aftel' 
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his qualifications have been tried. and he has been sworn. 
By the word panel is meant the whole body of Grand Jurors. 

ART. 361. In case of the absence of the foreman of the 
Grand Jury, from sickness or other cause, the Court may 
appoint in his place some other member of the body. 

ART. 362. Any person. before the Grand Jury have been" 
impannelled, may challenge the array of Jurors, or any per· 
son presented as a Grand Juror. 

ART. 363. A challenge to the array may he made for 
these causes only : 

1. That the list of persons summoned by the Sheriff was 
not in fact selected by the County Court. 

_2 .. In case of a Grand Jury summoned by order of the 
District Court, where there has heen a failure to act by the 
County Court, or a failure to attend on the part of the person 
summoned, that the Sheriff has acted corruptly in summoning 
any one or more of the Jurors. 

ART. 364. .A challenge to a particular Grand Juror may 
be for the following causes : 

1. That he is under twenty-one years of age. 
2. That he is not a citizen of the State, and a qualified 

voter under the laws. 
3. That he is not a freeholder of the State, or a house· 

holder of the county. 
4. That since the lat:t term of the Court he has been 

prosecuted, and is under accusation, for some offence, indict· 
able in the county where he is about to be placed on the 
Grand Jury. 

5· That he is the prosecutor, upon an accusation against 
the person making the challenge. • 

G. That he is related by consanguinity or affinity to some 
person who has been held to bail, or who is in confinement 
upon a criminal accusation. 

ART. 365. When a challenO'e to the array or to any indi· 
vidual has been made, the Co~I;t shall hear proof and decide 
in a summary manner whether the challenge be well founded 
or not. 
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ART. 36G. If the challenge to the array be sustained, the 
Court shall, as in Article 34 7, direct al.lother Grand Jury to 
be summoned. 

ART. 367. If by challenge to any particular individual, 
the number of Grand Jurors be reduced below fifteen, the 
panel shall be completed by summoning others under the 
orders of the Court, as provided in Articles 354 and 355 . 

• 

ART. 368. By the array of Grand Jurors is meant the 
\Yhole body of persons summoned to serve as such, before 
they have been impannelled. 

ART. 369. The proper time for a challenge to the array 
is before the Jurors have been interrogated as to their quali
fications. A challenge to any particular individual is to be 
made after the qualifications of the Grand Jurors have been 
tested by their own oaths. 

ART. :-no. Twelve members shall be a quorum fof the 
pui·pose of discharging any duty or exercising any right 
properly belonging to the Grand Jury. 

CHAPTER II. 

OF THE DUTIES, PRIVILEGES AND POWERS OF THE GRAND JURY. 

ARTICLE 371. The Grand Jury, after being organized, 
shall proceed to the discharge of their duties, and some suit
able place shall be prepared by the Sheriff, for their sessions. 

A.RT. 372. The deliberations of the Grand Jury shall be 
:-;ecret, and any member of the body or bailiff who divulges 
anything transpiring before them, in the course of their 
official duties, shall be liable to a fine, as for contempt of the 
court, not exceeding one hundred dollars, and to imprison
ment, not exceeding five days. 
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ART. 373. The District Attorney may go before the Grand 
Jury at any time, except when they are discussing the pro
priety of finding a bill of indictment, or voting upon the same . 

• 

ART. 374. When any question arises before a Grand Jury, 
respecting the proper discharge of their duties, or any matter 
of law, about which they may require advice, it is their right 
to send for the District Attorney, and take his advice thereon. 

ART. 375. The District Attorney may examine the wit
nesses before the Grand Jury, and may advise as to the 
proper mode of interrogating them, if desired, or if he thinkt: 
it necessary. 

ART. 376. The Grand Jury may also seek and .receive 
advice from the Court, touching any matter before them, and 
for this purpose shall go into Court in a body ; hut they shall 
so guard the manner of propounding their questions, as not 
to divulge the particular accusation that is pending before 
them; or they may propound their quet:tions in writing, upon 
which the Court may give them the desired information in 

• • wr1tmg. 

ART. 377. The Grand Jury shall meet and adjourn at 
times agreed upon by a majority of the body, hut they shall 
not adjourn at any one time for more than three days, and 
shall, as near as may be, conform their ~djournmcnts to those 
of the Court. 

ART. 378. It is the duty of the Grand .Jury to enquire 
into all offences liable to indictment, of which any of the 
members may have knowledge, or of which they shall be 
informed by the District Attorney or any other credible 
person. 

ART. 379. The foreman of the Grand Jury may issue a 
summons for any witness in the county where they are sitting, 
which summons need only require the witness to appear 
before them at a time fixed or forthwith, without stating the 
matter in respect to which the witness will be called upon to 
testify. . 

ART. 380. If a person, notified by written summonR, to 
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appear before the Grand Jury as a witness, refuses or fails to 
obey the summons, the bailiff shall make return of that fact 
upon the summons, and file the same with the Clerk of the 
District Court, who shall, thereupon, issue an attachment, 
which shall authorize the bailiff or Sheriff to arrest the 
witness and take him before the Grand Jury. 

ART. :-381. When a witness, brought in any manner before 
a Grand Jury, refuses to testify, such fact shall be made 
known to the District A.ttorney or to the Court, and the 
Court may compel the witness to answer the question, if it 
appear to be a proper one, by imposing a fine not exceeding 
one hundred dollars, and by committing the party to jail until 
he is willing to testify. 

AnT. :~82. \Vitnesses shall first he sworn by the foreman 
not to divulge, either hy words or signs, any matter about 
which they may be interrogated, and to keep secret all pro
ceedings which may he had in their presence. 

• 

ART. :-383. The Grand Jury in propounding questions to 
a witness, shall not ask in general terms, whether he has 
knowledge of the violation of any particular law, by any 
person, but shall name the person accused, shall state the 
offence with ·which he is charged, the county where the offence 
is said to have been committed, and, as nearly as may he, the 
time of the commission of tho offence. 

ART. 384. Tho duty of Grand. Jurors is to enquire of 
offences against the laws indictable within their respective 
counties ; they cannot, therefore, make any general present
ment, upon any political, religious or moral subject. 

. ART. 385. After all the testimony which is accessible to 
the Grand Jury shall have been given in respect to any crim
inal accusation, the vote shall be taken as to the presentment 
of a bill of indictment, and if twelve members concur in find
ing the bill, the foreman shall make a memorandum of the 
same, for the purpose of enabling· t.he District Attorney to 
write the indictment. · · 

• 

ART. :186. The memorandum, furnished the District Attor
ney, shall state the name of the defendant, if known, the 

• 
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nature of the offence, the time and place of its commission, 
·and the name of the witnesses on whose testimony the accu
sation is sustained . 

• 

· ART. 387. The District Attorney shall prepare all indict
ments which haYe been found by a Grand Jury, with as little 
delay as possible, and when so prepared shall deliver them to 
the foreman. 

ART. 388. When the Grana Jury shall have acted upon 
any accusation before them, and the indictment has been pre
pared with the requisite form, they shall, in open Court, 
deliver the indictment to the Judge of the Court, a quorum 
at least being present on such occasions. 

ART. 389. The fact of the presentment of the indictment, 
in open Court, by the Grand Jury, shall be entered upon the 
minutes of the proceedings of the Court, noting briefly the 
style of the criminal action, and the offence charged. 

CHAPTER III. 

OF INDICTMENTS AND INFORMATIONS. 

ARTICLE 3~10. All felonies shall be presented by indict
ment only, except in cases specially provided for. , 

ART. 391. All misdemeanors may be presented by either 
information or indictment. 

ART. 392. All offences known to the Penal Law of this 
State, must be prosecuted either hy indictment or information. 
This provision does not include fines and penalties for con
tempt of Court, nor special cases in wb.ich inferior courts 
exercise jurisdiction. ' 
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ART. :~9a. By the term penal law, as used in the preced
ing Article and elsewhere, is meant THE PENAL CODE THE 

~ , 
CoDE OF CRIMINAL PROCEDURE, and all laws passed by the 
Legislature amendatory of either of those Codes. 

ART. H\14. An indictment is the written statement of a 
Grand Jury, accusing a person, therein named, of some act 
or omission, which, by law, is declared tc be an offence. 

ART. H~l5. An indictment shall be deemed sufficient if it 
has the following requisites: 

1. It shall commence " In the name and by the authority 
of the State of Texa:;;." 

2. It muiit appear therefrom that the same was presented 
in a court having: juri~diction of the offence set forth. 

:J. It must appear to he the act of a Grand Jury of the 
proper county. 

4. It must contain the name of the accused, or state that 
his name is unknown, and give some description of him, and 
assign to him a fictitious name. 

L 

5. It must show that the place, where the offence was 
committed, is within the jurisdiction of the Court in which 
the indictment is presented. 

ti. The time alleged must he some date anterior to the 
pre:-;entment of the indictment, and not so remote as that the 
prosecution of the offence is barred hy limitation. 

7. The offence must be set forth in plain and intelligible 
words. 

~- The indictment must conclude "against the peace and 
dignity of the State." 

H. It shall be signed officially by the foreman of the 
Grand Jury. 

ART. :396. It is not necessary to state in an indictment 
anything which it is not necessary to prove. 

ART. :397. The words of an indictment shall be taken and 
understood according to their usual meaning in ordinary 
language, except where a word or phrase is used, which by 
the laws of the State is defined particull~rly ; in such case· 
the word or phras.e shall bear that particular meaning. 
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ART. 398. The certainty required in an indictment, is 
such as will enable the accused to plead the judgment that 
may be given upon it, in bar of any pr9secution for the same 
offence. 

ART. 399. Where a particular intent is a material fact in 
the description of the offence, it must be stated in the indict
ment. But in any case where an intent to defraud is required 
to constitute an offence, it shall be sufficient to allege an intent 
to defraud, without naming therein tlie part~cular person 
intended to be defrauded. 

ART. 400. When by law the District Court of more than 
one county has jurisdiction of the same offence, the indict
ment may allege the offence to have been committed in the 
county where the same is prosecuted, or in any county or 
place where the offence was actually committed. 

ART. 401. No objection shall be heard by motion, plea, 
exception, or in an)· other manner to an indictment, on the 
ground that the Grand Jury finding the same was not legally 
constituted. Any objection to the qualification of one or all 
of the Grand Jurors may be made aYailable in the manner 
provided in Article 36i3, and following Articles, and in no 
other way. 

ART. 402. An information is a written statement filed and 
presented in behalf of the State by the District Attorney, 
accusing the defendant therein named of an offence which is 
by law subject to be prosecuted in that manner. 

ART. 403. An information is sufficient if it have the fol
lowing requisites: 

1. It shall commence "In the name and by the authority 
of the State of Texas. 

2. That it appear 'to have been presented in a court hav
ing jurisdiction of the offence set forth. 

3. That it appear to have been presented by the proper 
officer. · 

4. That it con\ain the name of the person accused, or be 
stated that his name is unknown, and some fictitious name be 
assigned to him. 
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5. It must appear that the place where the offence is 
charged to have been committed, is within the jurisdiction of 
the court where the information is filed. 

6. That the time of the commission of the offence be some 
date anterior to the filing of the information, and that the 
offence docs not appear to be barred by limitation. 

7. That the otrence he set forth in plain and intelligible 
words. 

8. That the information coaclude, "against the peace and 
dip:nity of the State.'' . 

ART. 404. An information Hhall not be presented by the 
District .\.ttorney, until oath has been made by some credible 
per~on, charging the defendant with an offence. This oath 
shall be reduced to writing and filed with the informatirm. It 
may he sworn to before the District Attorney, who, for that 
purpo::.:e, shall have power to administer the oath, or it may 
be made before any officer authorized by law to administer 
oaths. 

ART. 405. 'Yhcn a fictitious name is given in an indict
ment or information, it must be therein stated that the proper 
name of the defendant is not known, hut that the name given 
is used for his true name. 

ART. 406. The rules laid down in Articles :397, 3~)8, 399, 
400 and 401, with respect to indictments, are applicable also 
to informations. 
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CHAPTER IY. 

OF PROCEEDINGS PRELI!IIIN.\RY ·TO TRIAL. 

§I. 

Of Enforcing the .flttendance qf the Defendant, and nj F01j'eiture 
~f Bail. 

ARTICLE 407. Whcro,·cr a defendant is bound hy recog-
•. c__, 

nizance or bail bond, to appear at any term of a Court, his 
name shall be called at tho door of the court-house, on tho 
day set apart for taking up the criminal docket, or on any 
subsequent day when •·his case comes np for trial, and if he 
fail to appear, a forfeiture of his recognizance or bail bond, 
shall be taken. 

ART. 408. Recognizances, and bail bonds, are forfeited in 
the following manner : The name of the defendant, and of 
his sureties, shall be called distinctly at the door of the court
house, and if the defendant do not appear within a reason
able time after such call is made. judgment shall be entered 
that the State of Texas recover of the defendant the amount 
of money in which he is bound, and of hi,.; sureties the amount 
of money in which they are respectively bound, which judg
ment shall state that the same will be made final unless good 
cause be shown, at the next term of the Court, why the de
fendant did not appear. 

ART. 409. After the adjournment of the Court at which 
the proceedings set forth in the last two Articles have been 
had, a citation shall is;;:ue from the Court, notifying the sure
ties of the defendant, that the recognizance or bond has been 
forfeited, and requiring them to appear at the next term of 
the Court, and show cause why the same should not be made 
final : but it shall not be necessary to give notice to the de
fendant . 

.ART. 410. At t1J.e next term of the Court after forfeiture 
·of the recognizance or bond, as provided for in .Articles 407 
and 408, if the sureties have been duly notified, or at the first 
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term of the Court after the service of such notice, the sure
ties shall answer in writing, and show cause why the defend
ant did not appear, which answer may he filed within the 
time limited for answering in a ch·il action. 

[ART. 411.] a* 

ART. 412. Sureties shall be entitled to notice by service 
of a citation, the length of time, and in the manner required 
in civil actions ; and, if any surety fail to appear after such 
notice, and show sufficient c!fuse for the non attendance of 
the defendant, the judgment against him shall be made final 
at any time after the expiration of the time allowed for an
swering in a civil suit. 

~'lRT. 413. The following causes will exonerate the defend
ant and his sureties from liability upon the recognizance or 
bail bond. • 

l. The death of the defendant before the term of the 
Court at which the forfeiture was taken. 

2. The sickness of the defendant, or some uncontrollable 
circumstance, which prevented his appearance at Court, and 
it must in eYery case be shown that his failure to appear arose 
from no fault on his part. 

3. Failure to present an indictment or information at the 
fir:'t term of the Court, which may be held after the defend
ant has been admitted to bail, in cases where the party was 
bound over before indictment or information, and the pros
ecution has not been continued by order of the Court, as 
prescribed in Article 537. 

ART. 414. The causes mentioned in the second subdivision 
of the preceding Article, shall not be deemed sufficient to ex
onerate the defendant or his sureties, unless he appear before 
final judgment on the bond or recognizance. 

ART. 415. If, before final judgment is entered against the 
bail, the defendant appear, or be arrested and lodged in the 
Jail of the proper county, the Court may, at its discretion, 
remit the whole or part of the sum specified in the bond .or 

• recogmzance. 

ART. 416. When the defendant ap~ars before the entry 
of final judgment, and sufficient cause is shown for his failure 

*See note at the end of the Code. • 



to appear h~ore the forfeiture taken, and a trial i:-; hatl of the 
criminal action pending- again~t him, he :'hall J,e entitled to 
have the forfeiture :'f't a:'ide and the criminal action against 
him :-:hall stand for trial. hut the :-:;tate shall not hc forced to 
try the same until reasonable time ha~ been allowed to pre
pare for trial : and the State shalL in such case, J,e entitled 
to a continuance of the cause. 

ART. 417. When, upon a trial of the issue presented by 
the answers of the sureties, no ~ufficicnt cause is :o:hown for 
the failure of the defendant to appear, the judgment shall he 
made final against him and his sureties, for the amount in 
which they arc respecth-cly hound : and the same shall he 
collected by execution, as in ei,·il actions. Separate execu
tions shall issue against each party for the amount adjudged 
against him, and the costs be equally divided hetwecn the 
sureties. if there be more than one. 

' 

ART. 418. Where a defendant has heen held to hail. or 
recognized to appear, and has failed to appear when called 
as prescribed in .Article 407, a capias shall be issued, for his 
arrest. 

ART. 419. In ca:o:es where the defendant has not been 
arrested or held to bail. before indictment or information is 
presented, there shall be issued a capias for his arrest, as 
provided in the succeeding Articles. 

ART. 420. A capias iR a writ issued by the Clerk of the 
District Court. and directed " To any Sheriff of the State of 
Texas,'' commanding him to arrest a person accused of an 
offence, and bring him before that Court forthwith, or on a 
day, or at a term stated in the writ. 

ART. 421. A capias shall be held sufficient if it have the 
following requisites : 

1. That it run in the name of "The State of Texas.'~ 
2. That it name the person whose arrest is ordered, or if 

unknown describe him. 
3. That it specify the olfence of which the defendant is 

accused, and it appear thereby that he is accused of some 
offence against the pendl law of the State. 

4. That it name the day or term when the same is return
able, or be made returnable forthwith. 
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5. That it be dated and signed by the Clerk, witb his seal 
of office annexed . 

.A.RT. 422. A capias shall be immediately issued upon each 
indictment or information presented, except in cases where the 
defendant is already in custody or on bail. 

ART. 423. A capias shall not lose its force or virtue, if 
not executed and returned at t)je time fixed in the writ, but 
may he executed at any time afterwards, and return made, 
and all proceedings under such capias shall be as valid as if 
the same had been executed and returned within the time 
specified in the writ. 

AnT. 424. When a defendant indicted for felony is not 
arrested during the term at which the indictment is presented, 
the Court iu all bailahle cases shall, before adjourning, fix 
the amount of the bail to be required, and the same shall be 
entered upon the minutes ; and in issuing the writ, the Clerk 
shall specify therein the amount of the uail to be taken. But 
in ca:-;e of neglect to comply with either of the requirements 
of this Article, the arrest of the defendant and the bail bond 
taken by the Sherifr, shall ue as legal and valid as if there 
had heen no such omission. 

ART. 425. A defendant may be arrested under a capias, 
uy any peace officer : but, when so arrested, he shall l1e de
livered to the Sheriff (together with the writ under which he 
was taken) to be dealt with as the law requires. 

ART. 4:20. The Sheriff has authority in cases of misdr
meanor. at all times, whether during a term of a Court, or in 
vacation, to take hail of the defendant; and he may take bail 
in cases of felonies, less than capital, when he makes an arrest 
under capias during vacation. 

ART. 427. In cases of arrest for felony, during a term of ·· 
a Court, the Sheriff cannot take bail, but niust forthwith bring 
the defendant before the Court, that he may be dealt with 
according to law. 

ART. 428. Where an arrest is made under a capias during · 
vacation, the Sheriff shall, in a capital case, confine the de- · 

• 
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fendant in Jail, and the capias shall, for that purpose, be a 
sufficient tvarrant of commitment. 

ART. 429. When, in accordance with the provisions of 
Articles 424 and 425, the Sheriff is authorized to take bail, 
he shall require of the defendant to enter into bond with one 
or more sureties, in the amount specified in the writ, and if' 
no amount is specified, then in such sum as he may deem 
reasonable. 

• 
ART. 430. The provi&ions of Articles L126, 427, 428, and'· 

429, refer to arrests made in the county where the prosecu
tion is pending. 

ART. 431. In every capital case, when a defendant is ar
rested, under capias, in a county other than that in which the 
prosecution is pending. it is the duty of the Sheriff who ar
rests, or to whom the defendant is delivei·ed by r-ome other 
peace officer, to convey him forthwith to the county from 
which the capias issued, for which service he is entitled to be 
paid according to the provisions of Article 952, and a failure 
to discharge the duty herein imposed, renders the Sheriff 
guilty of an offence. 

ART. 432. When an arrest is made out of the county in 
which the prosecution is pending, in caRes of felony, lesR than 
capital, and of misdemeanor, the Sherif!' is authorized to re
ceive from the defendant, bail according to the directions of 
the capias, or if no amount be fixed in the writ, then in some 
reasonable amount ; and he shall transmit, through the mail, 
to the Clerk of the proper Court, the bail bond and the ca
pias, with his return thereon. But a Sheriff may, in any case 
convey the defendant and deliver him to the Sheriff of the 
proper county. 

ART. 433. When a defendant, in a bailable case is arrested 
under capias, out of the county of the prosecution, and refuses 
to give bail, the Sheriff may place him in the Jail of the 
county where the arrest is made, or he may convey him to 
the proper county, and deliver him to the Sheriff thereof.
When the defendant is placed in Jail out of the county of the 
prosecution, it is the duty of the Sheriff making the arrest, . 
immediately to give notice through the mail, of such arrest 
and confinement, to the Sheriff of the county where the pros-
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ecntion is pending, whose duty it shall be to convey s'ftch de
fendant without delay to the .Jail of his county. 

ART. 4:34. If a defendant be placed in Jail, out of the 
county of the prosecution, he shall be discharged from custody 
if not applied for and taken by the Sheriff of the proper 
county, before the end of ninety days from the time of his 
commitment ; provided, that this Article shall not apply to 
cases where the defendant has been placed in Jail out of the 
county of the prosecution, under some provision of this Code 
for want of a sufficient or safe Jail in the county of the pro-
secution. -

§ II. 

Of Witnesses and the Manner of Enforcing their Attendance. 

ARTICLE 435. A subprena may be issued to any county, 
on application to the Clerk, for witnesses either for the State 
or defendant. 

ART. 436. In cases of felony, after indictment found, the 
State or the defendant shall be entitled, on application to the 
Court, to a writ of attachment against the person of a wit
ness, to compel his attendance upon any day set· apart for the 
trial of a particular cause, or for taking up the criminal 
docket. · 

ART. 4:37. To obtain the writ of attachment, it is not 
necessary, in a case of felony, that a subprena shall have 
issued, or that the defendant shall have entered into recog
nizance or given bond ; nor shall it. be necessary to tender 
the witness his expenses or fees ; and the writ may be issued 
to any county of the State, but when issued to any county 
other than that where the prosecution is pending, oath shall 
be made by the defendant if he applies for the attachment, or 
by some credible person, when applied for by the State, set
ting forth the facts expected to be proved, and it must appear 
to the Court that the testimony sought is material. 
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ART. 438. A subprena is a writ issued to the Sheriff, or 
other proper officer, commanding him to summon a person 
therein named, to appear at a certain term of the Court, or 
on a certain day, to testify in a criminal action, or upon any 
proceeding before an examining Court, Coroner's Inquest, the 
Grand Jury, or before a Judge hearing an application under 
habeas corpus. If issued by the Clerk of tho District Court 
to another county, (but in no other case,) it shall be authen
ticated by his official seal. 

ART. 439. An attachment is a writ issued by a Clerk of 
the District Court, or by any Magistrate upon examination 
of a criminal accusation, or in any other proceeding before 
him when authorized by law, or by a Judge sitting in cases 
of habeas corpus, commanding some peace officer to take the 
body of a witness and bring him before such Court, Magis
trate or Judge, on a day named, to testify in behalf of the 
State or of the defendant, as the case may be ; when issued 
by a Clerk it shall be authenticated by his official seal. 

ART. 4-10. No attachment shall be issued for a witness, in 
a case of misdemeanor, until it has been shown that he refuses 
to obey a subprena, or that he fails to attend on some day set 
apart for the criminal docket, after having entered into recog
nizance or bond, whether with or without security. 

ART. 441. It shall be understood that a witness refuses to 
obey a subprena : . 

1. If he is not in attendance on the Court, on tho day sot 
apart for taking up the criminal docket, or any day subse
quent thereto, and before the final disposition or continuance 
of the particular case in which he is a witne::;s . 

. ART. -142. Witnesses on behalf of the State or defendant 
may, at the reque::;t of either party, be required to enter into 
recognizance in the District Court, to appear and testify in a 
criminal action. 

ART. 443. A witness who makes affidavit that he is un
able to give security, or to deposit a sufficient amount of 
money in lieu thereof, shall be recognized, or give bond, with-

• out secunty. 

ART. 444. If a witness refuse to obey a subpccna, in a 
7 
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. 
capital case, he shall be fined, at the discretion of the Court. 
not exceeding five hundred dollars. Judgment may be en
tered on motion, of either the District Attorney of the defend
ant, or his counsel, against such defaulting witness, which, 
however, shall not be made final, until \he witness has been 
C.uly notified to show cause why he did not appear . 

.ART. 445. .\ refusal to obey a subprena in case of felony, 
less than capital, shall subject the witness to a fine not ex
ceeding two hundred dollars ; and in cases of misdemeanor, 
to a fine not exceeding one hundred dollars. 

ART. 446. Before a fino is entered against a witness, for 
disohedirnce to a suhprena, it must he made to appear to the 
Court, by the oath of the defendant, or some other credible 
person, or the statement of the District Attorney, that the 
testimony of such witness was matrrial. either to the prosecu
tion or defence . 

• \RT. 447. When a tine is entered against a witness, for 
failure to appear and testify, the judgment shall he condi
tional, and a citation shall issue to him to s;how· cause why 
the same should not he made final; and such citation shall 
be served in the manner, and for the length of time prescribed 
for citations in civil actions. 

AnT. 448. Witnessc:o: 1 itcJ to show cause, as provided in 
the preceding Article, may do so in writing or verbally, at 
any time during the term of the Court next after they are 
citrd . 

.ART. 44H. When a. fine has been entered against a wit
ness, but no trial of the cause takes place, and such witness 
afterward appears and testifies upon the trial thereof, it shall 
be discretionary with tho Judge. though no good excuse be 
rendered, to reduce tho fine or to remit it altogether ; but 
he shall. nevertheless, he adjudged to pay all the costs accru
ing in the proceeding againRt him by reason of his failure to 
attend. 

ART. 450. When a witness has given bail either"in the 
District Court, or before the Magistrate, for his appearance, 
the recognizance or hail bond may he enforced against such 
witness and his sureties, in tho manner pointed out in Articles 

• 
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407, 408, 409, and 410, for recovery 11pon the recognizance or 
bail bond of the defendant. 

ART. 451. '\Vhen no security wa:-' gin'n by a wit1wss, but 
his individual recognizance or bond was taken, judgment final 
may, upon his failure to appear, he entered ag;ain:-;t him for the 
amount in ·which he is bound : which judgment. however, he 
may have set aside by showing, at any time within twelve 
months after the rendition thereof. sufficient cause for his 
failure to attend. 

AnT. 452. Jt shall he ill the discretion of the Court to 
judge of the sufficiency ol' an cxcu:-;c r(fmlcrcd hy a witness : 
hut this discretion is to be so exercised as to require the 
utmost strictness in recci\ing· such excuse. 

L' 

AnT. 453. The suretie:> of a witness haYe no right in any 
case. to discharge themselves by the surrender of such wit
ness. after the forfeiture of their recognizance or bond. 

' . 

AnT. 454. Witues:-:cs in criminal ca~cs shall be allowed 
one dollar and fifty cents a day, for each day they arc in 
attendance upon the Court, and six ccntR for each mile they 
may travel in going to or returning from the place of trial. 
But the State shall in no case pay costs as witncsR fees. 

ART. 455. The State shall in llO case pay witness fees or 
cost. 

ART. 456. The defendant, on acquittal. shall, ncYcrthelcss. 
in all cases. be bound for the fccR of his own witnesses. 

ART. 457. Upon conviction, in all ca:;.:es, the costs ac?ru
ing from the attPmlancc of witnc,..~cs. ~JHn lJ<' ~axed agamRt 
the defendant. 
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• § III. 

Se1·vice of a Copy of the Indictment. 

ARTICLE 458. In every case of felony, when the accused 
is in custody, or· as soon as he may be arrested, it shall be 
the duty of the Clerk of the Court, where an indictment has 
been presented, immediately to make out a correct copy of 
the same, and deliver such copy to the Sheriff, who shall im
mediately deliver the same to the defendant . 

• 
ART. 459. In misdemeanors, it shall not be necessary be-

fore trial to furnish the defendant with a copy of the indict
ment or information ; but he or his counsel may demand a 
copy, which shall he given at as early a day as possible ; but 
no trial shall be delayed by reason of a failure to comply 
with such demand. 

ART. 460. When the defendant, in cases of felony, is on 
hail at the time the indictment is presented, it is not necessa
r:· to serve him with a copy; but the Clerk sqa.ll deliver a 
copy of the same to the defendant, or his counsel, when re
quested, at the earliest possible time; but no trial Phall he 
delayed by reason of a failure to deliver the copy upon such 
demand. 

§ IV. • 

Of Arraignment, and of Proceedings where no Arraignment is 
necessary. 

ARTICLE 461. There shall be no arraignment of a defen
dant except upon an indictment for a capital offence. 

ART. 462. An arraignment takes place for the purpose of 
reading to the defendant the indictment against him, and 
hearing his answer thereto. 
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ART. 463. No arraignment shall take plac.e until the ex
piration of at least two entire days after the day on which 
a copy of the indictment was served on the defendant, unles:-; 
the right to such copy or to such delay he waived, or the de
fendant was on uail. 

ART. 4fi4. Two days service of a copy of the indictme11t 
is allowed the defendant, in order that he may, within tha 1 
time, file written pleading:,:. and that the ,;ame may he di~
posed of; and the Court r;hall, before proceeding· to have the 
defendant arraigned, ascertain whether any motion, exception 
or plea to the jurisdiction has heen filed ; and if any such 
pleauing is filed, it shall he disposed of hefore arraignment. 

• 
ART. 465. The allowance of two days for filing writte11 

pleadings is not to he s:o construed as to preclude the defen
dant from filing the same at any time, before he is arraigned: 
the provision with respect thereto is intended to give at least 
two day:;; for making such defence, 1 lCfore any arraignment 
can take place. 

ART. 46(). When the defendant is brought into Court, fo1· 
the purpose of being arraigned, if it appear that he has 1w 

counsel, and is too poor to employ counsel, the Court :'hall 
appoint one or more practisiug attomeys to defend him. . 

ART. 467. If written pleauiugs have been filed in tl11: 
cause, they shall be heard aud detC'rmined lJcfore arraip:ll
ment; and where the defendant is too poor to employ coun
sel, the counsel appointed hy the Court ;:;hall have one entirl' 
day after their appointment, within which to file such plead
ings: but if no such pleading,; lJc llled within that time, or ii' 
filed, are disposed of, the defendant may again. after the ex
piration of the day allowed, l1c ln·oug-ht into Court and ar
raigned. 

• 

ART. 468. When the defendant iR arraigned, his name. a:-: 
stated in the indictment, shall be distinctly called : and, ml
less he suggef't by himself or coun;:;el, that he iF not indicted 
by his true name, it slmll be taken that hiR name is truly ;:;et 
forth, and he shall not thereafter ue allo·wed to deny the sanw 
by way of defence. 

ART. 469. If the defendant, or his counsel for him. sng-
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!4Ct:it that he bears some name different from that ~:;tated in 
the indictment, the same shall be noted upon the minutes of 
the Court, the indictment amended, the style of the cause 
changed, so as to give hiR true name, and the cause proceed, 
as if the true name had heen fin;t recited in the indict
ment . 

• \.RT. ·*10. If the defendant allege that he is not indicted 
by his true name, and refuse: to say what his real name is, the 
cause shall proceed as if the name stated in the indictment 
were true, and the defendant shall not he allowed to contra
dict the same by way of defence. 

ART. 471. Where ·a defenuant i:-; described as a person 
whose name is unknown, and is indicted hy a fictitious name, 
he may lmYe the inuictment so corrected as to give therein 
the true name ; but unless he elect to do this, the callj.c shall 
proceed as if the fictitious name used were the real·name of 
the defendant, and h<' may be tried and convicted, or acquit
ted under such fieti tions nanw. 

ART. 472. The name of the accused having been called, 
if no suggestion, such as is spoken of in the four preceding 
Articles, be made, or being made, is disposed of as before 
directed, the indictment shall he read, and the defendant 
asked whether he is guilty or not. as therein charged., 

ART. 473. If the detcndant answer that he is not guilty, 
the same shall be entered upon the minutes of the Court; if 
he refuse to anRwer. the plea of not guilty shall in like man
ner be entered. 

ART. 47 4. After a plea of not guilty, no motion to set 
aside, or special plea, or exceptions to an indictment shall be 
received. 

AnT. 475. If the defendant plead guilty, he shall be ad
monished by the Court of the consequences ; and no such plea. 
t:ihall be received, unless it plainly appear that he is sane, and 
is t~ninfluenced by any considerations of fear, by any persua
sion, or delusive hope of pardon prompting him to confess his 

"1 I gmt. 

ART. 47G. Where a defendant persists in pleading guilty, 
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if the punishment of the offence is not aLsolutcly fixed by 
law, and beyond the discretion of the Jury to graduate in 
any manner, a Jury shall he impannelcd to assess the punish
ment, and evidence submitted to enable them to decide there
upon. 

ART. 477. 'fho preceding Article refers to ofJonccs of 
every description, whether felonies or misdemeanors, hut in 
no case shall jmlgment of death be given, except upon the 
verdict of a Jury, rendf'red after inYestigation uf the facts. 
upon eYidcnce submitted. 

ART. 4 78. In all cases whore it is not required that tho 
defendant be arraigned, he shall be required before the time 
at which his trial commences, to plead whether or not he is 
guilty, as charged in the indictment. 

ART. 4 79. 'fhe same proceedings shall be had in cases of 
felony less than capital, with respect to the name of the de
fendant, and the amendment of the indictment, as arc pro,i
ded in Articles 468, 4G9, 470 and 4 71. with respect to such 
proceedings in capital cat-:e.,. 

ART. 480. 'fhe plea of not guilty shalL in every criminal 
action, be entered, where the defendant refuses to answer : 
and in all cases of felony, when a plea of guilty i:;; offered, 
like proceedings shall be had as are directed in Articles 4 7 5 
and 4 76, in relation to capital offences. But in mi:;;demean
ors, punishable by fine, not exceeding one hundred tlollar8, 
and without imprisonment, the District Attorney may con
sent that the Jury affix the lowe:'t penalty of the law : or 
where no minimum is established. hP nUIY agree to a fine not • • 

less than ten dollars. 

\ 

OJ the Pleadings -in Criminal Actions. 

ARTICLE 481. The only pleading in criminal actionf;. OQ 

'the part of the ~tate, is the indictment or information. 
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ART. 482. On the part of the defendant the following are 
the only pleadings: , 

1. The motion to set aside the indictment or information. 
2. A special plea, setting forth one or more facts, as cause 

why the defendant ought not to be tried upon the indictment 
or information presented against him. 

3. An exception 'to the indictment or information, for some 
matter of form or substance. 

4. A plea of guilty. • 

5. A plea of not guilty. 

ART. 483. A motion to set aside an indictment or infor
mation, shall l)e based on one or more of the follo~ing causes, 
and no other : 

1. That it appears by the records of the Court, that the 
indictment was not found by at least bvelve Grand Jurors, or 
that the information was not presented after oath made as 
required in Article 404. 

2. That some person not authorized by law, was present 
when the Grand Jury were deliberating upon the accusation 
against the defendant, or were voting upon the same, and the 
issue of fact. arising thereon, shall be tried by the Judge 
without a Jury. 

ART. 484. The ~nly special pleas which can be heard for 
the defendant are: 

1. That he has been before convicted, legally, in a court of 
competent jurisdiction, upon the same accusation, after having 
been tried upon the merits, for the same offence. 

2. That he has been before acquitted by a Jury, of the 
accusation again:-;t him, in a court of competent jurisdiction, 
whether the acquittal was regular or irregular. 

3. That the Court before whom he is prosecuted has no 
jurisdiction to try the cause. 

ART. 485. Every special plea shall be verified by the affi
da,it of the defendant. 

ART. 486. The plea to the jurisdiction shall be tried by 
the Court : all issues of fact, presented by a special plea, shall 
be tried by a Jury. 
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ART. 487. There is no exception to the. substance of an 
indictment or information, except : 

1. That it does not appear from the face of the same, that 
any offence against the la>v was committed by the defendant. 

2. That it appears from the indictment or information 
that a prosecution for the ofience is barred hy lapse of time; 
or that the offence was committed after the finding of the in· 
dictment. 

3. That it contains matter which is a legal defence or bar 
to the prosecution. 

ART. 488. Exceptions to the form of the indictment or 
informatiou, may he taken for the following causes only : 

1. That the indictment or information does not appear to 
have been presented in the proper Court as retiuired by Arti· 
cle 395 or 403. 

2. The want of any other requisite of form prescribed by 
Articles 395 and 403, except the want of the signature of the 
foreman of the Grand Jury. 

ART. 48fl. All motions to set aside an indictment or infor· 
mation, all special pleas and exceptions, shall be in writing ; 
and they shall all he filed at tHe same time. 

ART. 490. Two entire days after the service of a copy of 
the indictment, shall he allowed in e.-ery case, (where the law 
requires such service to he made,) hefore the defendant can 
be compelled to file written pleadings. 

ART. 491. In cases where no senice of a copy is required, 
two entire days shall he allowed after the presentment of the 
indictment or information, for the defendant to file written 
pleadings. 

ART. 492. The two preceding Articles refer to cases where 
a defendant has been arrested before indictment found, and 
is, at the time of the presentment of the same, on hail, or in 
custody. 

ART. 493. If a criminal action be continued by the State 
or by operation of law, the defendant may file his pleadings 
at any time on or before the second day of the term after such 

• 



continuance, except in cases where an arraignment has alreadr 
taken place. · · 

ART. ·HH. 'l'wo entire days a~ here and elsewhere used. 
mean two days exclui'i ve of all fractions of a day. ' 

ART. -1:95. Where a defendant has never been arrested 
uefore indictment or information, and is arrested during the 
term of the Court at which the prosecution is commenced, he 
shall Le allowed two entire days after his arrest, in which to 
file written pleadings; or if it Lea case in which he is enti
tled to Le served with a copy of the indictment, he shall be 
allowed two entire day:' after service of a copy tl~ereof. 

ART. 4!16. 11', after the adjournment of the Court, the ar
rest takes place. a defendant shall be allowed to file written 
pleadings at any time on or l1efore the second day of the next 
term of' the Court in which the prosecution is pending ; where 
he is entitled to he served with a copy of the indictment, he 
may file such pleadings within two days after the service 
thereof: and if the service be made during vacation, he may 
file such pleadings at any time on or before the second day 
of the term of the Court next after receiving a copy of the 
indictment. 

:, .. .i.\.RT. -4!17. The plea of ··not guilty'' shall be made orally, 
and noted upon the minutes of the Court. It shall be con
strued to be a llenial of every material allegation in the in
dictment. Under the plea of ''not guilty," evidence to estab
lish the insanity of the defendant, and every fact whatever, 
tending to acquit him of the accusation, may be introduced, 
except such facts as. h~· Article 484, are proper for a special 
plea. 

~VI. 

• 

Of the .llrgument and Decision qf Motions. Pleas and Exceptions. 

ARTICLE 498. In every case where a motion to set a~ide 
an indictment or information. or a special plea or exceptiOn, 



ha:-; 1Jeen tiled, the Court ~hall decide upon snch plead in~,.; at 
the earliest pos:-;ihlc day con:"istcnt with a dnf' ad111inistration 
of justice; and lin· that ]Htrpo:-:e shall. on thl' (lay set for th J 

trial of the criminal docket. take up for aq.!·nmc>nt and (h-ci
sion all such pleading-s as arc then llled . 

. \RT. 4H\I. 'l'lte provision:-: qf' the precedin:-:· Article :-:!tall 
not preclude the hearing and determination at any other time. 
of all \Hitten pleading."' which arc to lJc tried h_\· the Court. 

ART. 500. The coun:-;el of the defendant has 
open and eonclnd0 the arg·ument in such case:-:. 

ART. ;)01. "\Vhere the matters. invoh·ed in anr :-:uch writ
ten pleading-, depend in whole or in part upon tcsti'ninny either 
written or verbal, awl not altogether upon the record of the 
Court, every process known to the law may he obtained. 
either on hehalf of the State or of the defendant, for the pur
pose of procuring :-;u('h testimony : hut there shall he no delay 
on account of the want of the testimony, unless it lJc ~hown 
to the sati:-;faction of the Court. that all the means g-iven by 
law have been used to procure the ;;;ame. 

ART. 50:2. The motion to set aside an indictment. all ex
ceptions and such special pleas as are to be tried by the Judg-e 
without a Jury, shall be heard tog·ethcr, and shall he decided 
without dclav . 

• 

.ART. 50H. Such special pleas as set forth mattc1· of fact 
proper to he tried by a Jury, shall lw ~nlnnittcd and tried 
with the plea of '·not guilty." 

ART. 504. ~Where the motion to set a;,;idc au indictment, 
or information, or an exception to the same. is sustained, the 
defendant, in a case of misdemeanor. shall be di:-;charged. but 
may be again prosecntell within the time allowed by law . 

• 

AuT. 505. [f the motion to set aside, or the exception to 
the indictment or information. be sustained, the defendant 

' 

shall not therefore be discharged, but in cases of felony, may 
be immediately recommitted by the order of the Court, upon 
motion of the District AttorneY. or without tnntion. And 

• 

' 
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proceedings may be afterwards had against him, as if no · 
prosecution had ever heen commenced. 

ART. 506. Where, after the motion or exception is sus
tained. it is made known to the Court by sufficient testimony, 
that the offence of wllich the defendant is accused, will be 
barred hv limitation before another indictment or information 

• 
cmt he preferred. ltc f'hall in every case be fully discharged. 

A1n. 507. If ihc exception to an indictment or informa
tion, is made upon the ground that there is no offence against 
the law charged therein, the defendant shall he discharged, 
unles:'< an affidavit he filed accusin.~ him of the commission of 
an offence puni:,hable by law. -

ART. Stlt-:. When the exception to an indictment or infor
mation is merely on account of form, the same shall be 
amended, if decided to he defective. and the cause proceed 
upon :-:uch amended indictment or information. 

ART. 50\1. 'Vhcre a special plea is filed by the defendant, 
the Di!"trict Attorney may except to its sufficiency, for sub
stantial defects : and if the exception be sustained, the plea 
mav he amended . 

• 

Anr. S Hl. If the plea be not excepted to, it shall be con
:-:idered that issue is taken upon the same. 

ART. 511. When a special plc~ alleges that the defendant 
Ita:.; l1cen before acquitted or convicted of the same offence, 
upon a trial in a Justice's Court, and it appears on the trial, 
that. from the facts proved, or the law governing the case, 
that Court had no jurisdiction, the former conviction or ac
quittal shall have no effect whatever, and it is not necessary 
for the District Attorney to reply to the plea in order to pre
sent the question of jurisdiction. 

ART. 512. Judgment shall in no ca~e be given against the 
defendant, where his motion, exception, or plea is ov~rruled ; 
but he shall in all cases be allowed to plead not gmlty. If 
he refu:-e to plead, it shall be considered as if the plea were 
offered. and be noted accordingly. 
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§VII. 

Of Continuances. 

ARTICLE 51:3. Criminal actions are considered as contiu
ued by operation of law, when there is not sufficient time for 
trial at any particular term of a Court, or where the defend
ant has not been arrested. 

ART. 514. The trial of a criminal action may he postponed 
on the written application of the State, or of the defendant, 
upon sufficient cause shown. 

A.R.T. 515. Upon the first application by the District At
torney, he shall make a statement in writing, in which he 
shall set forth the cause for continuance ; and if the same be 
asked on account of the absence of a witness, he must set 
forth that the testimony is material, and that the process au
thorized by law has been issued or applied for, or must show 
some sufficient excuse for failing to apply therefor. The issu
ance of, or application for a suhprena, shall not be considered 
due diligence in cases where the law authorizes the issuance 
of an attachment. 

ART. 516. The District Attorney, on any subsequent ap
plication for a continuance, must also set forth in writing the 
facts he expects" to establish by the witness, and must state 
that he expects to be able to procure his attendance at the 
next term of the Court. 

ART. 517. If the cause of continuance be any other than 
the want of attendance on the part of a witness, the District 
Attorney shall distinctly set it forth in his written application. 

ART. 518. It shall be sufficient upon the first application, 
by the defendant, for a con.tinuance, if the same be for want 
·of a witness, to state-

1. The name of the witness and his residence, if known, 
or that his residence is not known. 

2. The diligence which has been used to procure his attend
ance ; and it shall not be considered sufficient diligence to 

• 
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haYc cau:<ed to be issued, or to have applied for a subpo.ma in 
casc:'-1 where the law authorizes the i:<snancc of an attachm~nt. 

:3. The _iacts which are expected to be proved by the wit
ness: all(llt must appear to the Court that they are material. 

4. That the witness is not absent by the procurement or 
consent of the defendant. 

5. That the application for continuance is not made for 
delav. 

0 

ART. 51\J. ..;ub:<equent applications for continuance;-; on the 
part of the defendant, shall in addition to the requisites in 
the preceding Article, state also. 

1. That the testimony cannot be procured from any other 
source. 

2. That the defendant ha:; a reasonable . expectation of 
procuring the E'Umc at the next term of the Court. 

a. And in cases where depositions arc allowable, he must 
abo :;how that due diligence has been used, to take the depo-
sition of the witness. , 

0 

ART. 520. A criminal action may be continued on the 
application of thp defendant, for good cause other than the 
ausencc of a witne:;s; but he shall in all cases set forth fully 
and distinctly, the ground on which the continuance is asked .. 

0 -

~\..RT. 521. All a>plicaiions for continuance, on the part of 
the ckfendant. must lw sworn to by himself . 

• 
• 

.\..HT. 522. It shall not he necessary to file any written 
motion for a continuance ; the motion based upon the written 
statement may he made orally. 

ART. 523. No application for a continuance shall be heard 
until after all motions, special pleas, and exceptions have 
been filed and acted upon by the Court ; provided that two 
days shall have elapsed a~tcr .the se~vice of a copy of the in
dictment where such service Is reqmred to be made, or that 
two days have e~apsed from th_e presentme~t of the indict
ment or informatiOn, where sernce of a copy 1s not necessary; 
and after the continuance of a cause on the application of the 
defendant he shall not at the next, or any subsequent term 
of the Co~rt, be permitted to interpose any other plea than 
that of not guilty. 



ART. 524. H a defendant in a capital ca~e demand a trial, 
and it appear that more than one continuance bas been grant
ed to the State, and that the defendant has not ~efore applied 
for a continuance. he shall h<' entitled to he admitted to hail. 

ART. :'525. .\.fter the grant of more than two continuance:-; 
to the State. in anv criminal action, the defendant shall he 

• • 
entitled to a discharge upon his individual recognizance. 

ART. 526. A continuance may be granted on the applica
tion of, the defendant, after the trial has commeJH;ed, where 
it is made to appear to the satisfaction of the Court. that hy 
some unexpected occurrence, since the trial commenced. which 
no reasonable diligence could have anticipated, the defendant 
is so taken by snrprise that he eanl).ot then have a fair trial ; 
or the trial may he postponed to a subsequent day of the 
term. 

~ VIIJ ~ . 

• 
Change r!f" Venll('. 

AR'l'ICLE ;)27. A change of venue may be granted on the 
written application of the defendant, supported by his own 
affidavit, and the affidavit of at least two other respectable 
persons, for either of the following uauses. 

1. That there exists in the conn t_v where he is prosecuted, 
so great a prrjudice against him that he cannot, to the hc:-:t of 
his belief, obtain a fair and impartial trial. 

2. That there is a dang·erom; combination against him, 
instigated by influential pcrsonl-'. hy reason of ,, 'tieh hr can
not expect a fair trial. 

ART. 528. Where au un:.;ucces:.;ful c.tl'ort has IJeen once 
made in any county to procure a Jury for the trial of a felony, 
and all reasonable means have been used, if it be made to 
appear to the Court, by the written affidavit of the District 
Attorney, or any other credible person, that no Jury can 
probably be had in that county, the Court may order a change 
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of venue, and cause the reasons therefor to be placed upon 
the minutes of the proceedings . 

• 

ART. 529. The venue shall not, in any case, be changed 
upon the application of the defendant, until after all motions, 
special pleas, and exceptions have been filed and acted upon, 
and if overruled the plea of not guilty entered. 

ART. 530. Upon the grant of a change of venue, the crim
inal cause shall lJe removed to some adjoining county, the 
court-house of which is nearest to the court-house of the 
county where the prosecution is pending, unless it be made 
to appear in the application, that such nearest county is sub
ject to some objection, sufficient to authorize a change of venue 
in the first instance. 

ART. 531. If it he shown in the application for a change 
of venue or otherwise, that all the counties adjoining that in 
which the prosecution is pending, are subject to some valid 
objection, the cause may be removed to such county as the 
Court may think proper. 

ART. 532. ·when an order for a change of venue has been 
made, the Clerk of the Court, where the prosecution is pend
ing, shall make out a true transcript of all the orders made 
in the cause, and shall transmit the same to the proper county, 
and shall send the original papers also with the transcript. 

AnT. 533. The Clerk shall also make a correct copy of 
all the original papers where a change of venue is ordered, 
and shall retain such co~ in his office, to be used in case the 
originals, or any of them be lost. 

ART. 534. When a change of venue is ordered, and the de
fendant is on bail, he shall be required to enter into recogniz
ance forthwith, conditioned for his appearance before the pro
per Court, at the next succeeding term thereof; or if the Court 
of the county to which the cause is taken be then in session, 
he shall be recognized to appear before said Court, on a day 
fixed, and no change of venue shall take effect until after the 
defendant has been so recognized. 

ART. 535. When the venue is changed in any criminal 
action, if the defendant be in custody, an order shall be made 
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for his removal to the proper county, and his delivery to the 
Sheriff thereof before the next succeeding term of tho District 
Court of the county to which the case is to be taken ; and he 
shall be removed by the Sheriff accordingly, and delivered as 
directed in the order . 

• 

ART. 536. If the District Court of the county to which 
the case is removed be then in session, the defendant shall be 
removed forthwith and delivered to the Sheriff of such county . 

• 

§ IX. 

Of Dismissin{f Prosecutions. • 

ARTICLE 537. When a defendant has been detained in 
custody, or held to bail for his appearance to answer any 
criminal accusation before the District Court, the prosecution, 
unless otherwise ordered by the Court, for good canso shown, 
f:mpported by affidavit, shall be dismissed and the hail dis
charged, if indictment or information he not presented against 
such defendant at the next term of the Court which is held 
.after his commitment or admission to bail. 

ART. 538. The District .Attorney may, by permission of 
the Court, dismiss a criminal action at any time. 



TITLE V. 

OF TRIAL AND ITS INCIDENTS. 

CHAPTER I. 

01<' THI<~ !!lODE OF TRIAL. 

ARTICLE 53H. The only mode of trial upon issues of fact, 
in the District Court, is by a Jury of twelve men, unless in 
cases. specially excepted. 

ART. 540. In all prosecutions for felonies the defendant 
must be personally present on the trial ; and he must like
wise be present in all cases of indictment or information for 
misdemeanors where the punishment is imprisonment in Jail. 

ART. 541. In all other cases of misdemeanor the defend· 
ant may appear by counsel if he has given bail, and the trial 
proceed without his personal presence ; and he may, hy con· 
sent of the District Attorney, appear by coun~el in f'tch cases 
where he has not given bail. 

ART. 542. When the"'defcndant, in a case of felony, is on 
il, he shall, before the trial commences, he placed in the 
tody of the Sheriff, aud his hail be considered as dis· 

ART. 543. If there be a mistrial in a case of f~lony, the 
original sureties of the defendant shall be still held bound 
for his appearance, unless they surrender him in open Court. 
In such case he shall be required to give other bail. When 
the surrender is made by one or more sureties only, and there 
are others on the bond or recognizance, those making the 
surrender are discharged and the others are to be co•sidered 
as still bound;· and additional security may be given in· 
place of the persons so discharged. 

• 
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ART. 544. There shall be kept by each District Clerk a 
criminal docket, in which shall be set down the style of each 
criminal action, the nature of the offence, the names of coun
sel and the proceedings had at each term of the Court. 

ART. 545. The District Court shall, on the first day of 
its organization at each term, fix a day for taking up the 
criminal docket, which shall he noted on the minutes ; but 
in case of failure to make such order the criminal docke~ 
may be taken up on any day not earlier than the third day 
of the term. 

ART. 546. In cases of felony lesfj than capital and or 
misdemeanor, the defendant is required, when his cause is 
called for trial, before it proceeds further, to plead lJy him
self or counsel whether or not he is guilty. 

ART. 547. By the term "called for trial" is meant the 
stage of the cause when both parties l1avc anuounced tha\ 
they are ready, or when a continuance, being applied for, has 
been denied. 

---·· ~--·--. -

CHAPTER 11. 

FOllMATION OF 'l'HE JURY. 

ARTICLE 548. When there is pending in any District 
Court a .criminal action for a capital offence, the District 
Attorney may at any time after indictment found, on motion, 
obtain an order for summoning any number of persons not 
less than thirty-six nor more than sixty, as may be deemed 
advisable, from whom the Jury for the trial of such capital 
case is to be selected. 

ART. 549. The Clerk shall, upon this order, forthwith 
issue a writ to the Sheriff, commanding him to summon the 
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number of persons named in the order to appear on a certain 
day therein named, to act as Jurors. This writ is called "a 
special venire facias." 

ART. 550. The Court, in granting the order, shall, in 
every case, caution and direct the Sheriff to summon such 
men as have legal qualifications to serve on Juries, informing 
him of what those qualifications are, and shall further direct 
him, as far as he may be able, to summon men of good char
acter, and such as are not prejudiced agai~st the defendant 
or biased in his favor, if he know:::; of the existence of such 
bias or prejudice . 

. 

ART. 551. Any Sheriff who shall wilfully summon, under 
a st"ecial venire facias, persons whom he knows to be biased 
or prejudiccll in fa~·or of, or against the defendant, is guilty 
of an offence. 

ART. 552. The Sheriff, so soon as he receives the order, 
shall proceed to summon the Jurors, and make return of the 
same to the Clerk of the Court. 

ART. 553. The Clerk, immediately upon receiving the 
list of the names of the persons summoned under a special 
venire facias, shall make a copy thereof and shall furnish the 
same to the Sheriff, who shall deliver such copy to the 
defendant. 

• 

• 

ART. 554. No defendant, in a capital case, shall be 
broug·ht to trial, until he has had one entire day's service of 
a copy of the names of persons summoned under a special 
venire facias, except where he waives the right. But the 
service may he made at any time after indictment found, 
whether before or after arraignment. 

ART. 555. When any capital case is called for. trial, the 
list of persons· summoned as Jurors shall be called at the 
Courthouse door, and such as arc not prc:;cnt may be fined 
by the Court a sum not exceeding fifty dollars. 

ART. 556. In forming the Jury, the names of the persons 
summoned shall be called in the order they stand upon the 
list, and, if present, shall be tried as to their qualifications, 
and, unless challenged, shall be impannclled. 
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ART. 557. When any person is not present at the time his 
name is called in the proper order, an attachment may, at the 
request of the State, or of the defendant, issue for him ; but 
no cause shall be unreasonably delayed on account of thi 
absence of such person. 

ART. 558. A person summoned, who is not present, may, 
upon his appearance before the jury is completed, be impan
nelled as a Juror, unless challenged. 

ART. 559. In impannelling the .Jury. the person to be 
tried as to his qualifications shall first be sworn in every caso 
to answer question.-, and ~·hall he intenogatecl touching his 
qualifications, as pointed out in Chapter Ill, of tllis Title. 

ART. 5GO. The foregoing· Articles of this Chapter arc 
applicable to capital cases, hut they shall apply also to cases 
of felonies less than capitaL when not inconsistent with the 
next succeeding 1\ rticlcs of thi;-; Chapter. 

• 

ART .• 5()1. A special Yenirc f::~cias ;-;]~alL in like manner, 
be issued to summon perso11:' to form a .Jury in criminal 
actions for offences less than felony : hnt tltnc shall he sum-

·' 
moned in such case;-; not more than thirty-.-ix persons, nor 
less than twenty-four . 

• 

ART. 5G2. It shall not be nece:-:~ary to furnish the defend
ant, in any other than a capital case, with a list of the persons 
summoned as Jurors; but if such list he clcmandecll•v himself 

• 
or counsel, a copy shall lle furnished. 

• 

ART. 5()~3. The oath admini;-;tered to a .furor in anv crimi-
• 

mal action shall l1c as follows : 
"You :"olemnly ,.:wear that yon will a t rne verdict render 

in the case of the State of Texas against (A. B.) the defend
ant, so help you God." 

ART. 564. The Jurors summoned on any special Yenire,. 
or as many thereof as the Court may direct, may be ordered 
to remain in attendance from day to day tmtil the criminal 
docket is disposed of for the term; and sueh order shall take 
the place of the special venire facias for each cause which 
may he called for trial,· nnle:-:s otherwise ordered lJy the 
Court. 
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ART. 565. · In the ca~es contemplated in the preceding 
Article, the Court may direct that the calling of the persons 
summoned shall commence at any name on the list · after 
which the calling shall proceed as provided in Articfe 55&, 
after reaching the bottom returning to the top of the list. 

-------- -------

• 

• 

CHAPTER Ill. 

OF CHALLENGES. 

Anricu; 566. A challenge i11 an o~jection to the impan
nelling of a Juror, made either by the State or by the de
fendant. 

ART. 5tH. A ehallcnge i~ either to the array or to a. 
t~inglc .TnrOI". 

Ant. iiGS. The array of Juror,; 1:-iummoncd for the trial of 
any criminal action, ma)r be ehallcn~cd by the State, when it 
can he ~hown that the officer summoning the Jurors has acted 
corruptly, and hac; wilfully summoned Jurors with a view to 
securing- an acltnittal. 

An.t. 51i\l. The defendant may challenge the array for 
the following cau.-;c only: 

That the officer summoning the Jury has acted corruptly 
a.nd ha:-: wilfully summoned persons upon the Jury knowu to 
be prejudiced agai11St tho defendant, and with a view to canso 
him to he convicted. · 

ART. 570. Challenges to individual Jurors arc of two 
kind~~. p(;remptory andfor cause. 

An.T. 571. A peremptory challenge is made to a Joror 
without as:"igning any reason therefor. 

• 
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ART. 572. In capital cases the defendant t~hall be entitled 
to twenty peremptory challengeP, and the State to ten, and 
where there are more defendan>,s than one tried together, 
each defendant shall bC' entitled to twelve peremptory chal
lenges, and the Rtate to six for each defendant. 

ART. 573. In prosecutiont-:> for felonies not capital, the 
defendant shall be entitled to ten peremptory challenges and 
the State to five, and where more; defendants than one arc 
tried together, each defendant shall be entitled to six 
peremptory challenges, and the Rtatf' to three for each 
defendant. 

ART. 57 4. ln misdemeanors, the :-;tate and defendant 
shall be each entitled to five peremptory challenges ; and if 
there arc more defendants than one tried together, each 
defendant shall be entitled to three peremptory challenges. 

ART. 575. A challenge for cause is an objection made to 
a particular .Juror, alleging some fact which renders him in
capable or unfit to scrYe on the Jury. It may hi-: made for 
either of the followinQ' reasons : 

' . 
1. That the .J nror ha:-\ hecn convicted of some otTenee 

which, by law. disqualifies him from ::;crv ing on a .J nry. 
2. That his name is not upon the li:->t required to he kept 

by the County Court from which .Jmors ar0 drawn. 
:3. That he is not twenty·one years or age, a qualified 

elector under the Constitution and Law:-:, a resident of the 
proper county and a honseholclel' in that county. or free
holder in the ~tate. 

4. That he is insane, or ha:4 :·mch a defeet in the organs of 
seeing, feeling or hearin~·, or such bodily or mental defect or 
disease as rcnderd him nntlt fiw jury :-;m·viec. 

These an• ealb.1 principal causes of ehalleuge. 

\ r:"'6 1 RT. ,) I . 

a Juror: 
The t'ollowiug art~ al,;o can,;c,; of challenge to ,_ 

1. That the .Juror b relateu by eou,;anguinity or affinity 
to the defendant, or is his master or guardian . 

• 

2. That he is related by consanguinity or affinity to the 
person injured by the conunission of the offence. or to the 
private pro,;:ccntor, if there be one. 
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3. That he served on the Grand Jury which found the 
indictment. 

4. That he served on a petit Jury, in a former trial of the 
same case. 

5. That he has a bias or prejudice in favor of or against 
the defendant. 

6. That he has formed such an opinion, whether from the· 
evidence or from hearsay, as will, in the opinion of the Juror 
himself, render him not an impartial Judge of the defendant's. 
case. . 

ART. 577. In testing the qualifications of a Juror, he 
shall himself be sworn to answer questions, and any other 
proof may be also heard touching the subject; but a Juror 
shall not he asked a question the answer to which may show 
that he has been convicted of an offence which disqualifies 
him . 

.. \RT. 578. 1-To Juror shall, on the trial of any criminal 
action for felony, he impannelled when it appears that he is 
subject to either the first, third or fourth cause of challenge 
mentioned in Article 575, although both parties may consent, 
and it is the duty of the Court, in every case of felony, to 
cause question~ to be asked the Juror for the purpose of 
testing hi:' fJUalifications, under the second and third Rubdi
vi:'ions of mid Article. 

_\.RT. 57!l. The Court is the Judge, after proper examina
tion, of the qualifications of a .Juror. 
I 

CIIAPTEH IV. 

OF THE TRIAL BEFORE THE JURY. 

ARTICLE 580. A Jury having been impannelled in any 
criminal action, the cause shall proceed to trial in the follow· • 
ing order: 
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1. The indictment or information shall be read to the 
Jury by the District Attorney. 

2. The special pleas, if any, shall be read by the defend
ant's counsel, and if the plea of not guilty is also relied upon, 
it shall be so stated. 

3. The District Attorney, or the counsel prosecuting in his 
absence, shall state to the Jury the nature of the accusation 
and the facts which arc expected to be proved by the State 
in support thereof. 

4. The testimony on the part of the State shall be intro
duced. 

5. The nature of the defences relied upon shall be stated 
by the counsel of the defendant, and what arc the facLs ex
pected to be proved in their support. 

6. The testimony on the part of the defendant shall be 
offered. 
, 7. Rebutting testimony may be offered on the part of the 
~tate, and of the defendant. 

ART. 581. The Court ~hall allow testimony to l1e intro· 
duccd at any time before the argument· of a cause is concluded, 
if it appear that it is ncccs::,:ary to a due administration of 
• • .1ustlce. \ 

ART. 582. At the request of either party, the witnesses 
on both sides may be sworn and placed in the custody of an 
officer, and remoYed out of the court-room to some place 
where they cannot hear the testimony as deliYcred by any 
other witncEs in the cause. This it-~ termed placing witnesses 
under rule. 

ART. 583. \Vhen witnesses arc placed under rule, those 
summoned for the prosecution may be kept separate from 
those summoned for the defence ; or they may he all kept 
together, as the Court shall direct. 

ART. 584. Witnesses, when under rule, shall be attended 
by an officer, and all their reasonable wants proYidcd for, 
unless the Court in its di.:icretion direct that they be allowed 
to go at large. 

ART. 585. When a criminal cause is to be argued the 
order of argument may be regulated by the presiding Judge; 
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but in all cases, the State's counsel shall have the right te 
make the concluding address to the jury. 

ART. 586. In prosecutions for felony the Court shall 
never restrict the argument to a less number of addresses 
than two on each side. 

ART. 587. Where two or more defendants are jointly 
prosecuted they may sever on the trial, at the request of 
either. 

ART. 588. The District Attorney may at any time dismiss 
a prosecution, as to one or more defendants, jointly indicted 
with others; and the person so diRcharged, may be introduced 
as a witness by either party. 

AR1'. 58\l. When it is apparent that there is no evidence 
against a defendant, in any case where he is jointly prose
cuted with others, the Jury may be directed to find a verdict 
as to such defendant; and if they acquit, he may be intro
duced as a witness in the ease . 

ART. 590. Where it appears in the course of a trial that 
the Court has no juri,;rlietion of the offence, or that the facts 
charged in the inrlictment do not constitute an offence, the 
Jury shall be discharged. 

ART. 5!H. H the want of jurisdiction arises from the1 fact 
that the dcf\mdant is not liable to prosecution in the county 
where the indictment was pre;;Pntcd, the Com·t may, in cases 
of felony, order the defendant into custody for a reasonable 
length of time, to await a warrant for his arrest from the 
r·roper county ; or if the offence be bailable, may require the 
defendant to enter into recognizance to answer before the 
proper Court. 

ART. 502. In cases or misdemeanor, where it appcara on 
the trial that the Court has no jurisdiction, the defendant 
shall be discharged. 

ART. 593. The Jury are the exclu.;;ive Judges of the facts 
in every criminal cause, but not of the law in any case.
Thcy are bound to receive the law from the Court, and be 
governed thereby. 
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A&T. 594. After the argument of any erimina.l eausc ho." 
been concluded, the Judge shall ddiver to the Jury a written 
~barge, in which he shall distinctly set forth'the law applicable 
to the case; but he shall not express any opinion as to the 
weight of evidence, nor shall he :,;um up the testimony. This 
charge shall be given in all cases of felony. whf'ther askPd or 
not. · 

ART. 595. It is beyond the province of n. .lwlg~~ sitting in 
criminal causeR to discuss the fac.ts or usc any argument in 
his charge, calculated to rouse the sympathy or excite the 
passion of a .Jury. It iR his duty to Rta.te plainly the law of 
the case. 

ART. 596. After or before tlw charge of the Court to t,he 
Jury, the counsel on hoth sides may present written instruc
tions, and ask that they be given to the .J nry. The Court 
shall either give or refhsc these charge;;, with or withoui. 
modifieation, and certify thereto ; and when the Conrt shall 
modify a charge .it shall be done in writing and in ,;nch 
manner to clcarlv show what the modification is . 

• 

ART. 5\J7. The general charge given by the Court, as well 
as those given or refused at the request of either party, ~>hall 
he certified Ly the Jud!!o, and, in case of appe:1.L constitute a 
part of the record of the c::1n ~c. 

ART . .598. lu criminal actions for misdemeanor the Court 
is not required to charge the Jury, except at the reqne:'lt of 
the counsel on either side; hut, when so requostc(l, shall give 
or refuse such charge;;:. with or without modification. as are 

' asked in writing. ' 

ART. 5HH. ~o \·erbal ehargc shall be ;.!,'iveu in any l'a.se ' . . 
whatever, except in CJ,ses of mi;.;dcmcanor : and then only by 
consent of the pad ic;-;. 

ART. 600. ·when l'!targcs are asked. tht· .Judge shall read 
to the Jury only such as he give;;. 

ART. 601. H the .Jury re1p~c;:;t iL, a copy of the charges 
given shall be taken with them to their room; but in case~ 
where charges have been asked, and some have been given 
and some refns0rl, the clerl~ ,;hall copy for them such as were 
given: and those refused shall in no case be given to the Jury. 
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ART. 602. Whenever i.t appears by the record in any 
criminal action, taken to the Supreme Court upon appeal by 
the defendant, that the instructions given to the Jury were· 
verbal, (except where so given by consent in a case of misde
meanor,) or that the District Judge has departed from any 
of the requirements of the eight preceding Articles, the judg
ment shall be reversed, pro·dded it appears by the record 
that the defendant excepted to the order or action of the 
Court at the time of the trial. 

ART. 603. On the trial of any criminal action, the de
fendant, by himself or counsel, may tender his bill of excep-

. tions to any decision, opinion, order or charg.e of the Court ; 
and the J ndge Fhall sign such hill of exceptions, under the 
rules prescribed in civil suits, in order that such decision, 
opinion, order or charge may he re' ised upon appeal to the 
Supreme Court. 

• 

ART. 604. A statement of the facts in a criminal action 
shall he agreed upon by the District Attorney and the defend
ant or his counsel; and when they fail to agree, the same 
shall he made out and certified as directed in civil suits. In 
preparing a statement of facts, the rules in civil suits 
shall apply. as to the manner and form of preparing and 
sending up the same. 

ART. 605. After a Jury has been sworn and impanuclled 
to try any case of felony, they shall not be permitted to sepa
rate until they have returned a verdict, unless by permission 
of the Court, with the consent of the District Attorney and 
the defcnd.ant, and in charge of an officer. 

ART. 606. It is the duty of the Sheriff to provide a suit
able room for the deliberation of the Jury, in all criminal 
cases, and t(, supply them with such necessary food and lodg- · 
ing as he can obtain ; but no spirituous, vinous or malt liquor, 
of any kind, shall be furnished them. 

ART. 607. The Sheriff shall take care that no person 
converses with a juryman afwr he has been impaunelled to 
try a criminal action, except in the presence and by permis
sion of the Court. 

ART. ()08. In order to st~pply all the reasonable wants of 

• 
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the Jury, ap.d for the purpose of keeping them together and 
preventing intercourse with any other person, the Sheriff 
shall see that one or more bailiffs are constantly in attend
ance upon them.· 

ART. 609. No officer who is in attendance upon the Jury, 
shall be permitted to be in the room with them while they 
have a case under consideration. The officer, however, shall 
always remain sufficiently ncar to answer to any call made 
upon him by the Jury. 

ART. 610. The Jury may take with them,. on retiring to 
consider of the\r verdict, all the original papers in the cause, 
and any papers used as evidence. 

ART. 611. The Jury in all cases shall appoint one of their 
body foreman, in order that their deliberations may be con
ducted with regularity and order. 

ART. 612. When the Jurv wish to communicate with the • Court, they sludl make their wish known to the Sheriff, who 
shall inform the Court thereof, and they may lJe brought into 
the court house. · 

ART. 613. "When a Jury comes into the court house, for 
the purpose of communicating with the .Judge, they shall, 
through their foreman, state their object. 

ART. 6U:. The Jury, after having retired, may ask further 
instruction of the Judge touching any matter of law, which 
shall be given them in writing; but no cha.rge shall be given, 
except upon the particular point on which it is ~sked. 

ART. 615. If the Jury disagree as to the statement or 
any particula.r witness, they may, upon applying to the Court, 
have such witness again brought upon the stand, and he shall 
be directed by the .Judge to detail his testimony in respect to 
the particular point of disagreement, and no other; and he 
shall be further instructed to make his statement in the lan
·guage used upon his examination as nearly as he can. 

ART. 616. If any Juror has knowledge of a fact con
nected with the cause on trial, it is his duty 'to make it known 
before the cause is finally submitted. Should he fail to do 

• 



• 

118 

this, he may come into the Court with the other .Jurors, after· 
their retirement, and shall be sworn as a witness ·and give his 

• testimony. , 

ART. 617. In every case of felony, the defendant shall be 
present in the court when any such proceeding is had, as 
mentioned in the three next preceding Articles. His counsel 
shall also be called. In cases of misdemeanor, the defendant 
need not be personally present. 

ART. 618. If, after the retirement of the Jury, any one of 
them become so sick as to prevent the continuance of his duty, 
or any accident or circumstance occur to prevent their being 
kept together, the .Jury may he discharged . 

• \RT. 619. The Jury may be discharged after the cause is 
submitted to them, when they cannot agree, and both parties 
consent to their discharge, or where they have been kept 
together for such time as to render it altogether improbable 
they can a.gree ; in this latter case, the Court, in its discre
tion, may discharge them. 

AnT. 620. A final adjournment of the Court, before the 
Jury have agreed upon a verdict, discharges them. 

ART. 621. In all the ca~:es enumerated in Articles 618, 
619 and 620, where the Jur~· is di"chnrgcd withont giving a 
verdict, the cause may be again tried at the :::ame ur another 
term. 

ART. 622. The Court may, during the retirement of the 
Jury, proceed to any other lm:5iness and adjourn from time to 
time, but tihall be deemed open for all purposes connected 
with the case before the Jury. 
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CHAPTER V. 

OF THJoJ VERDICT. 

ARTICLE 623. When the .Jury have agreed upon a verdict, 
they shall be brought into Court by the proper officer ; and 
if, when asked, they answer that they have agreed, the ver· 
diet shall be read aloud by the clerk ; and if in proper form, 
and no Juror dissents therefrom, and neither party requests 
to have the Jury polled, the verdict shall be entered upon the 
minutes of the Court . 

.lRT. 624. It. is the right either of the State or of tho 
defendant, to have the Jury polled, which is done by calling 
separately the name of each Juror and asking him if it is his 
verdict. If all, when asked, answer in the affirmative, the 
verdict shall he entered upon the minutes; hut if any Juror 
answer in the negative, the Jury shall retire again to consider 
of their verdict. 

ART. 625. In cases of felony, the defendant must be 
• 

present when the verdict is read, unless he escape after the 
commencement of the trial of the cause; but in cases of 
misdemeanor it may be received and read in his absence. 

ART. 626. The verdict, in every crimiual action, must be 
general ; where there arc special pleas upon which the Jury 
are to find, they must r-ay in their verdict that the matters 
alleged in such pleas arc either true or untrue; where the plea 
is not guilty, they tnnst find that the defcmbnt i,; either 
"guilty" or "not guilty;" and in addition tl1ereto they shall 
assess the punL..,]uncnt in all cac;c,; where the same is not ahso
l~tely fixed by law, to some l'articular penalty. 

ART. 6~7. If the Jury find a nrdict '''hie!t is informal 
their attention shall he called to it; a~ld, with their ClliiBent, 
the verdict may, under the direction of the Uourt, he reduced 
to proper form. 

ART. 628. If the Jury refuse to ha vc tho verdict altered, 
they shall again retire to their room to deliberate, unless it 
manifestly appear that the yerdict i8 intended as an acquittal; 
and in that case, the judgment shall he rendered accordingly, 
discharging the defendant. 
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ART. 629. In ev!')ry case of acquittal, judgment shall be 
entered immediately upon the verdict discharging the defend
ant. But in case of a conviction for a felony, no judgment 
shall be entered on the verdict, until the expiration of the 
time allowed for making a motion for a new trial, or in arrest 
of judgment. 

• 

ART. 630. Where a prosecution is for an offence consist
ing of different degrees;the Jury may find the defendant not 
guilty of the higher degree, (naming it,) but guilty of any 
degree inferior to that charged in the indictment. 

ART. 631. The following offences include different degrees = 
• 

1. Murder, which includes manslaughter and negligent 
homicide of the first and second degree. 

2. Maiming, which includes disfiguring, wounding·, aggra
vated assaults and batteries, and simple assaults and batteries. 

3. Arson, which includes every malicious burning made 
penal by law. 

4. Burglary, which includes every species of house-break
ing and of theft from a house. 

5. Theft, which includes all unlawful acquisitions of per
sonal property, punishable by the Penal· Code. 

6. Every offence against the person includes within it 
assaults with intent to commit such offence, when such assault 
is a violation of the penal law. 

7. Every offence includes within it an attempt to commit 
the offence, when such attempt is made penal by law. 

ART. 632. Where several defendants are tried together, 
the .Jury may convict such of the defendants as they deem 
guilty and acquit others. 

. 

ART. 633. Where the Jury, on the trial of several defend
ants, agree to a verdict as to one or more, and cannot agree 
as to others, they may find a verdict as to those in regard to 
whom they agree, and judgment shall be rendered accordingly; 
~nd the case, as to the rest, may be tried by another Jury . 

• 

ART. 634. When a verdict of guilty is rendered in any 
case of felony, the defendant shall remain in custody to await 
the judgment of the Court thereon. · 
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ART. 635. In all cases of acquittal, the defendant shall ba 
immediately discharged, unless he is held in custody on some 
other criminal accusation . 

• 

ART. 636. When the defendant is acquitted on the ground 
of insanity, the .Tury shall so state in their >erdict. -

ART. 637. When a Jury has been impannelled to assess 
the punishment upon a plea of "guilty," they shall say in their 
verdict what the punishment is which they asscsR; but where 
the Jury are of opinion that a person plea!ling· guilty is 
insane, they 8hall so report to the Court, and an issue as to 
that fact shall be tried before another Jnry; and if upon 
such trial it be found that the defendant is insane, such pro
ceedings shall be had as are directed in Chapter II, Title 
VIII, Part IIL of this Code. 

• 

CHAPTER VI. 

OJ!' EVIDENCI<~ IN CRIMINAL ACTIONS. 

§J. 

General Rules. 

ARTICLE 638. The rules of cYidcnce known to the com
mon law of England, both in ch·il and in criminal cases, shall 
govern in the trial of criminal action..; in this State, except 
where they are in conflict wi th• the proYision:" of this Code 
or of some Statute of the ;-;tate. 

ART. 639. The rules of evillence prescribed by the Statute 
Law of this State in civil suits, shall, so far as applicable, 
govern also in criminal actions when not in conflict with the 

·provisions of this Code or of the Penal Code. 
9 • 
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• 

ART. 640. A defendant in a criminal cause is presumed· 
t.o be innocent until his guilt is established by legal evidence;. 
and in case of reasonable doubt as to his guilt he is entitled 
to be acquitted. . 

·ART. 641. Wbere a defendant is prosecuted for an offence 
which includes within it lesser degrees of crime, he may, if' 
the evidence be sufficient, be convicted of any of the lower 
degrees included within the higher. 

• 

ART. 612. If a defendant, pro~ecuted for an offence which 
includes within it lesser degrees, he convicted of an offence· 
lower than that for which he ia indicted, and a new trial be 
granted him, or the judgment be arrested for any cause· 
other than the w~·.nt of jurisdiction, the verdict upon the first 
trial Rhall be considered an acquittal of the higher offence ; 
but he may upon a seeond trial be convicted of the same. 
~ffence of which he was before convicted, or any other inferior· 
thereto. 

ART. 643. The Jury in all cases arc the exclusive judges 
of the facts proved. and of the weight to ue given to the 
testimony, e-xcept where it is provided by law that proof of 
any particubr fact i.s to he taken as either conclusive or pre
sumptive proof of the existence of another fact, or where the 
law directs ihat a cu·t.aiu degree of weight is to be attached. 
to a certain fpccics of evidence. 

§II. 

Of Person~ 1rho may 1'tstify . 

.!RTJCLE 644. The following persons only arc incompetent 
to te11tify in crimiun.l actions : _ 

1. Insane p()rs0ns who lre in an iusane condition of mind· 
at tht> time when they are offered as witnesses, or who were· 
in that condition when the events happened of which they 
are called to testify. 

2. Children or other persons who, after being examined 
by the Court, appear not to pos8ess sufficient intellect to re-



123 

late transactions with respect to which they arc interroga
ied, or who do not understand the obligation of an oath. 

3. A slave' or free person of color shall not testify, except 
where the prosecution is against a person who is a slave or 
free person of color. 

• 

ART. 645. The Court may, upon suggestion made, or of 
its own option, interrogate a person who is offered as a wit
ness, for the purpose of ascertaining whether he is competent 
to testify, according to the rules laid down in the preceding 
Article, or any oth.er Article of this Code. 

ART. 646. All other persons except tho:-e enumerated in 
the preceding Article, whatever may be the relationship be
tween the defendant and witnes:'-1, arc competent to tePtify, 
except that an Attorney at law shall not disclose a commu
nication made to him by his client during the cxi:'ltonce of 
that relationship. · , 

ART. H47. Neither husband or wife :'hall. in any ease, teH
tify as to communications wade hy one· 10 tbl' othrr while 
married; nor shall they, after the marria~e relation ceases, 
be made witnesses as to any such communieation made while 
the marriage relation subsisted, cxcc}Jt in a case where one 
or the other is prosecuted for an o1I'cnce, awl a declaration or 
communication made by the wife to the husband, or hy the 
husband to the wife, goes to extenuate or justi(y an offenci 
for which either is on trial. 

ART. 648. No rule of the common law which excludes a 
witness on account of the existence of any particular rela
tionship to the defendant. a:,; of husband and wife, slut~l have 
any force, except where it is in express accordance with the 
provisions of this Code or of some other Statutory Law of the 
State. The husband and wife can in no case testify against 
each other, except in a criminal prosecution fer an offence 
committed by one against the other; but they may, in all 
-eriminal prosecutions, be witnesses for each other. 

ART. 649. No witness is incompetent to testify on ac
count of his having any particular faith upon religious sub
jects, provided he believes in the existence of a Supreme 
Being. 
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ART. 650. The Judge of the Court trying an offence is a 
eompetent witness for either the State or defendant, and may 
be sworn upon the trial. But in such case it is in his discre
tion to order the trial to he postponed and to take place be
fore some other Judge. 

A.RT. 651. When it is proposed to offer the testimony or 
a Judge, in a cause pending before him, he is not required to 
testi(y if he declares that there is no fact within his knowl-

• 
edge important in the cause. 

A.RT. 652. When the Judge of a Court is offered as a wit
ness, the oath may be administered to him by the Clerk . 

• 

ART. 65:~. A conviction cannot be had upon the testimony 
of an accomplice, unless corroborated by other evidence tend
ing to connect the defendant with the offence committed; and 
the corroboration is not sufficient if it merely shows the 
commission of the offence. 

• §III . 

Evidence as to Particulm· Offences. 

ARTICLE 654. No person can be convicted of treason, ex
cept upon the testimony of at least two witnesses to the same 
overt act, or upon his own confession in open Court. 

ART. 655. Evidence shall not be admitted, in a prosecu
tion for treason, as to an overt act not expressly charged in 
the indictment. Nor shall any person be convicteu under an 
indictment for treason unless one or more overt acts are ex
pressly charged therein. 

ART. ()56. In all cases where, by law, two witnesses, or 
one with corroborating circumstances, are required to author
ize a conviction, if the requirement be not fulfilled, the Court 
shall instruct the Jury to render a verdict of acquittal, and 
they are bound hy the instruction. 
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ART. 657. In trials for perjury, no person can be convic
ied, except upon the testimony of two credible witnesses, or 
of one credible witness, with strong corroborating circum
atances. 

ART. 658. In trials for forgery, the peri"on whose name is 
alleged to have been forged is a competent witness. 

ART. 659. In trials for forgery, it need not be proved that 
the defendant committed the act with intent to defraud any 
particular person. It shall be sufficient to prove that the 
forgery was in its nature calculated to injure or clefraud any 
of the sovereignties, bodies corporate or politic, officerR or 
persons named in Article 439 of the Penal Code in definin~ 
forgery. 

§ IV. 

--

Of Dying Declamtions and of tlte Confessions C?f the Defendant. 

ARTICLE 660. The dying declarations of a deceased per· 
son may be offered in e>idence either for or against a defen
dant charged with the homicide, under the restrictions here
after provided. To render the declarations of the deceased 
competent evidence, it must he satisfactorily proved : 

• 

1. That at the time of making such declarations he wa~ 
conscious of approaching death, and believed there wa:. no 
hope of recovering. 

2. That the declaration was voluntarily made. and not 
through the perrmasion of any person. 
· 3. That such declaration was not made in answer to in
terrogatories calculated to lead the deceased to make any 
particular statement. 

4. That he was of sane mind at the time of making the 
ieclaration. 

ART. 661. The confession of a defendant may be Ul'1ed in 
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evidence against him, if it appear that the same was freely 
made without compulsion or persuasion, under the rules here
after prescribed. 

ART. 662. The confe~sion shall not be used, if, at the tiJ;ne 
it was made, the defendant was in jail or othel' place of con
finement, nor while he is in custody of an officer, unless such 
confession be made in the voluntary statement of the accused, 
taken before an examining Court in accordance with law, or 
be made voluntarily after having been first cautioned that ii 
may be used against him. 

ART. 663. The confession of a slave shall never be used 
in evidence against him, when made after whipping or other 
chastisement has been inflicted or threatened, on account or 
the offence of which he if< accused. 

• 

.i\'Iisce!laneous P rcrvisions. 

ARTICLE 664. When part of an act, declaration or coa
versation, or writing, is given in evidence by one party, the 
whole on the same subject may be enquired into by the other, 
as, when a latter is read~ all other letters on the same sub
ject, between the same parties, may be given. .And when a. 
detailed aet, declaration, conversation or writing is given in 
evidence, any other act, declaration or writing, which is ne
cessary to make it fully undcr8tood. or to explain the same, 
may also be given in evidence. 

ART. 665. When an inst.nunent is partly written and par• 
ly pl·;nted, the written t'hall control the printed portion, when 
the two are inconsistent. 

Awr. 666. When a subscribing witness denies or does not 
recollect the execution of an instrument to which his name 
appears, its execution may be proved by other evidence. 

ART. 667. It it' competent, in every case. to give evidence 
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of handwriting by comparison, made by experts or by the 
.Jury; but proof by comparison only shall not be sufficient 
to establish the handwriting of a witness who denies his sig-

-nature. 

ART. 668. The rule that a party introrlucing a witnestf 
shall not attack hiR testimony is so far modified as that any 

.party, when facts stated by the witness arc injurious to his 
cause, may attack his testimony in any other manner. except 
.by proving the had character of the wit.ness. 

--. --. 

TITLE VI. 

OF PROCEEDINGS AFTER VMRIHC'I'. 

CHAPTEH I. 

OF ~EW 'l'RIAL8. 

• 

ARTICLf~ 6ti9. A new trial is the rcitcaring of a criminal 
action, after verdict. before another .T ury. 

ART. 670. .\. new trial can in no case he grante~l whero
thc verdict has been rendered for t,he defcmLtn t. 

• 

ART. 671. A new trial must he applied f~Jr within two 
-uays after the veruict is retumed ; hut for good cause shown, 
the Court, in cases of felony, may allow the application to 
be made at any time before the adjourument of the term at 

·which the verdict was found. When a Court adjoums hefore 
the expiration of two days from the return of verdict, the 

.motion shall be made before the a<Uournment. 

• 
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ART. 672. New trials, in cases of felony, shall he granted 
for the following causes, and for no other : · . 

1. Where the defendant has been tried in his absence or· 
has been denied counsel. 

2. ·Where the Court has misdirected the Jury as to the 
law, or has committed any other material error calculated to 
injure the rights of the defendant. 

3. Where the verdict has been decided by lot, or in any 
other manner than by a fair expression of opinion by the 
Jurors. 

4. Where a Juror has received a bribe to convict, or has 
· been guilty of any other corrupt conduct. 

5. Where any material witr..ess of the defendant has, by 
force, threats or fraud, been prevented from attending the 
Court, or where any written evidence, tending to establish 
the innocence of the defendant, has beeu intentionally de
stroyed or removed. AO that it could not be produced upon 
the trial. ~ 

6. Where new testimony material to the defendant has 
• 

been discovered since the trial. A motion for a new trial 
baseu on this ground shall be governed by the same rules as 
those which regulate civil suits. 

7. Where the Jury, after having retired to deliberate up
on a case, have received other testimony ; or where .a Juror 
has conversed with any person in regard to the case; or 
where any Juror, at any time during the trial or after retir
ing, may have become so intoxicated as to render it probable 
his verdict was influenced thereby. But the mere drinking 
of liquor by a Juror shall not he sufficient ground for grant-
ing a new trial. . • 

8. Where, from the misconduct of the Jury, the Court is 
of opinion that the defendant has not received a fair and 
impartial trial; and it shall be competent to prove such mis
conduct by the voluntary affidavit of a Juror; and. a verdict 
may, in like manner, in such cases, be sustained by such affi
davit. 

9. Where the verdict is contrary to law and evidence. 
A verdict is not contrary to the law and the evidence, 
within the meaning of this provision, where the defen
dant is found guilty of an offence of inferior grade to, but or 
the same nature as, the offence proved. 
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ART. 673. If a new trial be refused, a statement of facts 
may be drawn up and certified, and placed in the record as 
in civil suits. Where the defendant hat' failed to move for a 
new trial, he is nevertheless entitled, if he appeals, to have a 
l'tatement of the facts certified and sent up with the record. 

ART. 674. The effect of a new trial is to place the cause 
in the same position in which it was before any trial had 
taken place. The former verdict shall be regarded as no 
presumption of guilt, nor shall it be alluded to in the argu
ment. 

• 

CII APTER I I. 

ARREST OP .JUDGMENT. 

ARTICLE 675. A motion in arrest of judgment is a sugges
tion to the Court on the part of the defendant that judgment 
cannot he legally rendered upon the verdict against him. 
The motion may be made orally or in writing: and the record 
must show the grounds of tho motion. 

ART. o76. The motion must be made within two days after 
the verdict is returned ; or if the Court adjourn before the 
expiration of two days from such return of verdict, then it 
may be made at any time before judgment is entered. • 

ART. 677. The Court may, for good cause shown, hear a 
motion in arrest of judgment at any time. 

ART. 678. A motion in arrest of judgment shall be gran· 
ted upon any ground which would be good upon exception 
to an indictment or information, for any substantial defect 
iherein. 

• 

• 

• 
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ART. 679. No judgment :=~hall b<' arrested for waBt of 
form. 

ART. 680. The efl'ect of arresting a judgment is to place 
the defendant in the same position he was before the indict· 
mentor information was presented. And if the Court be 
satisfied from the evidence, that he may be convicted upon a 
proper indictment or information, he shall be remanded into 
custody, or bailed, as the case may require. 

I 

ART. -681. Where the Court is not satisfied from the proof 
that upon a proper judictment or information the defendant 

• may he convicted. he shall he discharged . 

• 

---· ~--·--- --- . ----------. ·-

• 

CHAPTEH HI. 

.JUDGMENT AND ITS INCIDENTS. 

§I. -
• .Judgment in Cases of Felony. 

ARTICLB 682. If a new trial is not granted, nor the judg-
ment arrested, the judgment of the Court, in cases of felony, 
-shall be entered, and sentence pronouneed in presence of the 
defendant, at any time after the expiration of the time allowed 

·:for making the motion for a new trial, or the motion in arrest 
.Qf judgment. · 

ART. 683. In cases of felony, where an appeal is ta.ken, 
.eent~nce shall not be pronounced, but shall be suspended 
.until the decision of the Supreme Court has been received. 
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ART. 684. In cases where a verdict of conviction takes 
place so la.te in the term of the . Court as not to allow the 
time given by Articles 671 and 676 for making a motion for 

-.a new trial, or in arrest of judgment, the judgment may be 
entered and sentence pronounced at any time before the 
Court finally adjourns ; provided that in every case at leagt 
six hours shall be allowed for making either of these motions. 

ART. 685. If, at the time a verdict is returned. into Court, 
there be less than sh hours remaining before the Court by 
law ·must adjourn, it shall be lawful and shall be the duty of 
the District Judge, to sit during the whole of Saturday night 

·and Sunday, for the purpose of enabling the defendant to 
move for a new trial or in arrest of judgment, and prepare 
his cause for the Supreme Court. This Article shall not re
quire the District Judge to sit longer than six hours after 
verdict rendered, if a motion for a new trial, or in arrest of 
judgment, shall not have been filed. • 

ART. 686. Where, from any cause whatever, a verdict of' 
conviction has hcen returned, and there is a failure to enter 
judgment and pronounce sentence during the term, the judg
ment may be entered and sentence pronounced at the next 
succeeding term of the Court, unless a new tr~al has been 
granted, or the judgment arrested, or an appeal ha:; been 
taken. 

ART. 687. Before pronouncing sentence in a case of felo
ny, the defenuant shall be asked whether he has any thing to 
say why judgment should not be rendered and ~euteace pro
nounced again;:;t him. 

• 
ART. 1}8b. The only reasons which can be shown on ac

count of which sentence cannot be passed, arc : 

1. That thL~ dcf~ndant has received a pardon fi·orn the pro
per authority; on the presentation of which, lcgall~, authenti
cated, he shall Lc diflchargcd. 

2. 'l'hat the defendant is iw:~anej and if sufficient proof be 
shown to satisfy the Court that the allt:'g:1tion is well founded, 
no sentence shall he pronounced. And where there is suffi
cient time left, a Jury may be impannelled to try the issue. 
Where sufficient time does not remain, the Court shall Qrder 
the defendant to be confined safely until the next term of th~t 
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Court, and shall then cause a .Jury to be impannelled to try 
IIUCh issue. 

3. Where there has not been a motion for a new trial, or 
a. motion in arrest of judgment made, the defendant may ans
wer that he has good grounds for either or both of these 
motions, and either or both motions may be immediately en
tered and disposed of, although more than two days may have 
elapsed since the rendition of the verdict. 

• 

4. When a person who has been convicted of felony es
capes between verdict and judgment, or between the time of 
rendering the judgment in the District Court and sentence 
thereon, after affirmance of the same in the Supreme Court, 
and an individual supposed to be the same has been arrested, 
he may, before sentence iR pronounced, deny that he is the 
person convicted, and an issue he accordingly tried before a 
.Jury as to hiR identity. 

• • 

ART. 68~. Wher~ the sentence of death is pronounced 
agn.inst a convict, a time shall be set for the execution of the 
same not earlier than thirty days from the date of the sen
tence. 

ART. 690. The Clerk of the District Court shall issue a 
warrant for the execution of the sentence of death, which 
shall recite the fact of conviction, setting forth specifically 
the offence and the judgment of the Court, the time fixed for 
its execution, and the manner in which it is to be executed. 

§ II. 
• 

.Judgment in Cases of Misdemeanor. 

ARTICLE 691. The judgment in cases of misdemeanor may 
be rendered in the absence of the defendant . 

• 

ART. 692. When the defendant has not given bail, and is 
•ot in custody, the District Attorn~y m~y, in case a pecunia~y . 
:fine has been imposed, have a capias Issued, and the Sheriif 
ahall execute the same by placing the defendant in Jail until: 
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the fine is paid, from which confinement, however, he may b~ 
released after remaining in .Jail the lengtlt of time prescribed 
in Article 696, upon making oath before the Sheriff that he i~<~ 
unable to pay. 

ART. 693. When the punishment as~cs"cd by the .Jury is 
a pecuniary fine only, the defendant. if in custody, may he 
discharged therefrom: 

1. Upon the payment of the tine aml co,;t:-;. · 
2. Upon giving security, in open Court, for the payment of 

the tine and costs on or before the next term of the Court. 
In such case the :-;urety ohall acknowledge him"elf bound for 
the amount of the fine and costs, of which an entry shall be 
made on the minutes of the Court. ami shall have the effect 
of a judgment against such :·mrety, and execution may accord
ingly be issued against both principal and surety. and he col
lected as in civil suits. 

A.RT. 694. If the defendant, being in cu::;tody, refu,;e to 
give security, he may be committed to Jail, to remain until 
the fine ani! costs are paid, unless he make oath that he i~ 
unahle to pay the fine, iu which cal'le he shall he eommittc•l to 

·. Jail for a term not exceeding ten da.ys; and if the fine exceed . .; 
twenty dollars, then one additional day for l~very three dol
la~s over twenty to which the fine may amount. 

ART. 695. When the defendant i:; not in cnstodv, hut has 
• 

given bail, the Distt·ict Attorm·y may, in any case of misde-
meanor, take a forfei tnre of hi~ r~cognizance or hail bond, 
or he may, iu case of a mere JW~uniary fine, have executiou 
issued again:;t the defcnllaitt, to he eollectc•l and rctnrnctl a:; 
in civil action-:. • 

Ar.T. 6\l{). 'Vlterc the punishment. impo~cd, or any part 
thereof, is im pri,.,onruen t, and the defendant i.-; not in cu,; tody. 
a capias may ito i:-;suecl to take the defendant, and tl11~ :-;Jterifr 
shall execute the same hy placin~ the tlr·t'clllhlllt ia Jail. to 
remain the leng·th of ~ime ILx:·~d hy lite jttllg·lltt~nt, ant! execu
tion shall issue to collf·ct tlw co,;ts and the tine. if any ha:; 
been imposed, in addition to the impri . ..;onment. 

ART. li\l7. 'VIlCrc a llc:fe,1llant makL·~ hi~ l·scapc from eu:.;
tody, either before or after Yerdict. a capias :-hall be i::;suetl 
for his arrest. 
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CHAPTER IV. 

EXECUTION Or' JUDGMENTS. 

§I. 

Collection of Pecuniary Fines. 

ARTICLE 698. Where a defendant is committed to the cus
tody of the Rberiff, or taken under a capias, for the purpose 
ot' enforcing the collection of a pecuniary fine, it is the duty 
of the Rheriff to place him in Jail. · 

ART. fHHL A eopy of the judgment of the Court imposing 
the fine, certified to by the Clerk of the District Court, is 
~.omfficient authority for the Sheriff to commit a defendant to 
tlH~ Jail of l1is county, in cases where, by the judgment, it is 
directed that Jw be committed until the fine and costs be paid._ 

Ar.T. 700. Where it is directed in the judgment of the
Court that a capias issue to enforce the collection of a fine, 
the Clerk of the District Court shall issue the writ to the 
Rbcriff, reciting the existence and character of the judgment, 
and r:ommandiug the Sheriff to take tlw hody of the defend
ant, and hold him itt custody until t!JC filic and costs are paid. 
'l'his writ is sufficient authority to juRti(y the commitment of· 
the defendant to Jail. 

ART. 701. In cases where Rn cxeeution is ordered to be· 
iHsncd in a criminal cause, to enforee a judgment, it is the 
duty or the; Sheriff to collect the same as in civil suits. 

ART. 702. All recognizances, bail bonds and undertakings 
of any kind, wherehy a party becomes bound to pay money 
to the Stat':l, shall be deemed payaLlc in gold or silver ; and 
all fine~l and forfeitures of a pecuniary character shall be col-· 
leeted iu that currency only . 

• 
AKT. 703. The Sheriff sltall make a written report, under 

oath, of all money collected by him, under execution or other. · 
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process, in criminal actions. and file the same at each term of 
'he District Court. 

§ IJ. 

-·-
• 

Enfwcing tile .Judgment in .Uisdcmeanors zdu rc the Penalty i.~ 

lmprisomnent, and in Fe!rmics lf'ss tlwn Capital. 

ARTICLE 701. When, by the judgment of the Court, a 
defendant is to be imprisonf'd in ,Tail, as the pcualt~·. or a part 
of the penalty of the ofl'ence, a copy of the ,iudgment is suffi
cient to authorize the Rherift' to executC' the l"anw. hy ~uch im
prisonment of the defendant. 

ART. 705. When a capias i~ directed to lw i~sucd for the 
api>rchension and commitment of a perwn convicted of a mis
demeanor, the penalty of which is iPlprit'iOJJmcnt in .hi!. the 
writ shall : ecitc the judgment. and commaud the Sheriff to 
place the defcnJnnt in .Jail, to remain the length (1f tim(' 
therein fixed. and this writ shall he ,:uflic~ieu1 to aut!Jorize the 
Sheriff to enforce such judgment. 

AnT. 706. When the defendant has LePu :':entenced to the 
Penitentiary. a certified copy of the judgment :-hall J,e suffi
cient to authori:r.c the Sheriff to convey f:uch convict and dc
liH:r him to the propn,r oflicer of the same. 

AnT. 707. Prisoners :-;hall he com-eyed to the Penitentiary 
in th~ manner, and under the ruk~ prcscriul'd in the Act of 
March lB, 1848, entitled "An Act to estahli:..:h a State Pcni
ientiary," a::; the >'amc b amcndcu and set forth iu tlu• Penal 
Code. 
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~ Ill. 

Execution of the Penalty of Deatlt. 

ARTICL~: 708. When sentence of death is to he executed, 
a warrant shall he i:-;:-;ucd hy the Clerk of the District Court, 
directed to the Sheriff of the proper county, which may be 
carried into effect, at any time after elcYen o'clock and before 
sunset, on the dav stated in such warrant. 

• 

ART. 70H. The sentence of death Hhall he executed hy 
hanging the conYict hy the neck until he is dead. 

ART. 710. Where there is a Jail in the county, and it is 
so constructed that a gallowB can he erected therein, the exe
cution of the sentence of death ,;;hall take place within the 
walls of the .Jail. 

ART. 711. Where the sentence o.f death is executed within 
the walls of the County Jail, the Sheriff shall notify any num
brr of physicians or surgeons, not exceeding six, any number 
of .Justices of the Peace of his county, not exceeding four, 
and any number of freehold~r:-; in the county, not exceeding 
six, any or all of whom may he present, together with such 
deputies of lhe :-iherifl:" as he ma,y rOfluire to l,e in attcn~lanco 
when the penalty of death is executed. 

ART. 712. The ;-;;hoJrifl:" :-;hall comply with any reasonable 
request of the convict ; and where the execution take,.: place 
within the wall:; of the County .Jail, shall permit such persons 
to be pre.;;cnt (not exceeding five) as he may name. 

ART. 71:3. .No torture or ill treatment, or unnecessary 
pain shall be inflicted upon a. prisoner to be executed nuder 
~entcnce of the law. 

• 
ART. 71-i. The County Comt of each county shall ,;o pro-

vide as that the .Jails of their rc;;pective counties may be fitted 
for the execution of the penalty of death, in the manner here
in provided. 

• 
ART. 715. The ~hcrifi may. when he suppose,; there will 
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be a necessity, order such number of citizens of his county, 
or any military company, to aid in preventing the rescue of 
a prisoner, or to prevent persons not authorized to be present 
from intrnding themselves within the place of execution. 

ART. 716. The body of a convict shall be buried at the 
expense of the county, unless demanded by his relatives or 
friends, in which case it shall he given to them, and shall 
never, unless hy consent of the convict himself, before execu
tion, be delivered to any person for dii:lsection. 

ART. 717. The Sheriff shall immediately return the war
rant, stating therein : 

1. The fact, time, place and mode of execution. 
2. If the executioR do not take place within the Jail, the 

return shall state that there is no ,Jail, or that it is not so 
constructed that a gallows can he erected therein. 

3. If the execution take place within the Jail, the return 
shall state the names of the physicians, Justices of the Peace, 
and freeholders notified to be prm;ent ; and the names of the 
persons present, if any, hy request of the convict. 

4. If the execution do not take place within the Jail, the 
return shall state the names of five freeholders of the count-y 
who were present. 

5. That the body of the convict was buried, or delivered 
to his relatives or friends, or to a physician or surgeon, by 
consent of the convict. • 

• TITLE VII. 

OF APPEALS. 

ARTICLE 718. An appeal may be taken from the District 
to the Supreme Court by the State, in the following cases, 

:. and in no others: 10 
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1. When the District Court sustains an exception of the 
defendant to the indictment or information. 

2. Where the District Court sustains a motion of the de
frndant in arrest of judgment. 

ART. 119. An appeal may be taken by the defendant in 
every case where judgment of conviction has been rendered 
against him in the District Court, or where such a Court, or 
a .T udge thereof, or a .T udge of the Supreme Court, has decided" 
ngainst an application of the defendant under habeas corpus. 

ART. 720. Where the State appeals no :>ecurity can he 
required. 

ART. 721. Where the defendant appeals in any case of 
felony, he shall be committed to Jail until the decision of 
the Supreme Court can be made : and if the Jail of the county 
is unsafe, or there be no Jail, the Judge of the District Court 
may, either in term time or in vacation, order the prisoner 
to be committed to the .Tail of the nearest county in his dis-

• 
trict which is safe. 

ART. 722. When the defendant appeals in any case of 
misdemeanor, he shall he committed to Jail, unless he enter 
into recognizance to appear before the District Court. to 
abide the .iudgment of the Supreme. Court. 

ART. 72~. The defendant :-~hall also he required, where the 
State appeals, to enter into recognizance to appear before the 
District Court to answer the criminal accusation against him, 
in cai'e the judgment of the District Court be reversed, but 
when the defendant makes oath that he is unable to give bail, 
he shall be discharged upon his own recognizance, which may 
be forfeited and enforced as directed in Article 451, with re-
spect to witnesser.::. • 

ART. 724. An appeal on behalf of the State must be taken · 
t'O soon as the order is made which iR appealed from. 

ART. 725. An appeal may be taken by the defendant .at 
any time during the term of the Court at which the convic
tion is had. 
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ART. 726. An appeal is taken by giving notice thereof in 
open Court, and having the same entered of record. 

ART. 727. The effect of an appeal is to snspend and arrest 
all further proceedings, until the judgment of the Supreme 
Court has been received by the District Court. 

AnT. 728. Where the defendant fail:- to appeal until after 
sentence has been pronounced, the appeal shall nevertheless 
be allowed if demanded, and has the effect of superceding the 
execution of the sentence and all other proceeding-:'. as fnlly 
as if taken at the proper time. 

ART. 72!-1. It is the duty of the Clerk of the District 
Court to prepare, immediately after the adjoumment of each 
term of Court a transcript in every case where an appeal is 
taken : which transcript shall contain all the proceedings had 
in the case. The transeripts in criminal cases shall be made 
out before those in cidl actions decided at the same term. 

ART. no. The transcript of the record in cases of misde
meanor must be delivered to the party appealing, or his coun
seL when the defendant appeals, or to tho Distri~t Attorney, 
or any counsel associated with him, when the State appeals. 
But if not applied for before the t\ventieth day- before the 
commencement of the ter~ of the Supreme Court to which 
the appeal iR returnable, the Clerk shall transmit the same 
by mail, paying the poRtage tlrereon, to the Clerk of the Su
preme Court. 

ART. 7B1. Transcripts of record in all case~ of felony 
shall, so soon as prepared, be sent by mail, addre~sed to the 
Clerk of the Supreme Court, at the place ·where the session 
of the Supreme Court is held, to which the appeal is return
able. The District Clerk i'hall depo:;it each transcript so 
.addressed and securely em·eloped, and shall pay the postage 
upon the Rame ; and the amount paid shall he taxed as a part 
of the costs in each case. 

ART. 732. The District Clerk shall iullllediately after the 
adjournment of the Court, at which appeals in criminn;I actions. 
may have been taken, make out a certificate under lns seal of 
office, exhibiting a list of all such causes which ha.ve been de-
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cided, and in which either the State or defendant has appealed. 
This certificate shall show the style of the cause upon the 
docket the offence of which the defendant stands accused
the day on which judgment was rendered, and the day on 
which the appeal was taken which certified list he shall trans
mit, post paid, to the Clerk of the Supreme Court at the pro
per place. 

ART. 733. The Clerk of the Supreme Court shall file the 
certificate provided for in the preceding Article, and notify 
the Attorney General that the same has been received. 

ART. 734. When it appears by such certificate that an 
appeal has 1Jecn taken by the defendant in a criminal action 
for misdemeanor, and the transcript is not filed within the 
time required by law for filing transcripts in civil actions, 
such cause may he entered upon the docket on motion of the 
Attorney General, and the judgment of the District Court 
shall be affirmed. 

1tRT. 7B5. When it appears by the certificate of the Clerk 
of the District Court, that an appeal has been taken by the 
defendant in any criminal action for felony, and no transcript 

· thereof is filed in the Supreme Court within the time required 
by law, the Clerk of the Supremo Court shall notify the 
Attorney General of the same, and shall also immediately, by 
mail, inform the Clerk of the prope' District Court that such 
transcript has not been received . 

• 
ART. 736. No judgment of the District Court in a case 

of felony shall he affirmed unless the record of the cause is 
before the Supreme Court, and it is the duty of the Clerk of 
the Supreme Court, to notify the counsel of the accused, 
through the mail, if he knows the residence of such counsel, 
whenever there has been a failure to receive the transcript of 
record in any case of felony. 

ART. 737. The Clerk of the District Court, when informed 
that a transcript has not been received by the Clerk of the 
Supreme Court, shall immediately prepare and transmit 
another, as directed in Article 731. 

ART. 738. When an appeal is taken by the State, and 
the transcript of the record is not filed in the Supreme Court 

• 
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within the time limited for filing transcripts in civil actions, 
the defendant's counsel may suggest the facts to the Court, 
and upon exhibiting the certificate of the District Clerk that 
such appeal was taken by the State, the cause shall be dock
eted and the judgment of the District Court affirmed, unless 
good cause be shown why the transcript has not been filed . 

.ART. 739. The Clerk of the Supreme Court shall receive, 
file and docket appeals in criminal actions, under the ~mme 
rules which govern appeals in civil actions, except that it 
shall be in the discretion of the Court, in cases of felony, to 
permit a transcript to be filed at any time during the term to 
which an appeal is taken. 

ART. 7 40. The defendant to a criminal action need not 
be personally present upon the hearing of his cause in the 
Supreme Court, but he may appear in person in cases where 
by law he is not committed to jail upon appeal. 

ART. 741. The Court shall hear and determine appeals in 
criminal actions at the earliest time it may he done with due 
regard to the rights of parties and a proper administration 
of justice. 

ART. 7 42. The judgmt'nt in a criminal action, upon 
appeal, may be wholly reversed and dismissed when brought 
up by the defendant, or affirmed and dismh;sed when brought 
np by the State ; the judgment may he reformed and cor
rected, or the cause may be remanded for further proceedings 
in the District Conrt. as the law and the nature of the case 

• may requ1re. 

ART. 7 43. As soon as the judgment of the Supreme Court 
is rendered, the Clerk shall make out the proper certificate 
of the proceedings had and judgment rendered, and transmit 
the same, by mail, to the Clerk of the District Court, or 
deliver the mandate to the counsel of the defendant when the 
decision is favorable to the defendant, if requested to do so, 
unless he be instructed by the Court to withhold the mandate 
to any particular time. 

ART. 744. The Supreme Court may ·revise the judgment 
in a criminal action, as well upon the law as upon the facts; 
but when a cause is reversed for the reason that the verdict 

• 
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i::: contrary to the weight of evidence, the same shall in all 
eal'les be remanded for a new trial. 

ART. 745. The Supreme Court may make rules of proce
dure, as to the hearing of criminal actions, upon appeal ; but 
in every case at least two counsel for the defendant shall be 
heard, if they desire it, either by brief or by oral or written 
argument, or by both, as such counsel shall deem proper . 

• 
ART. 7 46. When the certificate of the judgment and 

proceedings in the Supreme Court shall be re~eived by the 
District Clerk, he shall file the same with the original papers 
of the cause. 

ART. 747. In cases where the judgment of the District 
Court is affirmed upon an appeal by the defendant, if the 
mandate be received during the session of the District Court, 
that Court shall proceed to pronounce sentence, in cases of 
felony, during the term at which the mandate is received. 

ART. 748. If the mandate be received in vacation, and 
the judgment in a case of felony has been affirmed, sentence 
shall be pronounced during the term of the Court next suc
ceeding the time at which the same was received. 

' 
.AnT. 74\:J. In cases of misdemeanor, where no formal sen

tence is to be pronounced, no proceedings need be had after 
filing the mandate in the District Court, but the cause shall 
stand as it would have stood if!. case no appeal had ?een 
taken, and the recognizance of the defendant may be forfeited. 
or a capias issued to enforce the punishment adjudged~ 
whether of fine or imprisonment, or both, in the same manner 
as if no appeal had been taken. 

ART. 750. Where the Supreme Court awards a new trial 
to the defendant, the cause shall stand as it would have itood 
in case the new trial had been granted by the District Court. 

ART. 751. Where the defendant's motion in arrest of 
judgment was overruled, aDd it is decided on appeal that 
the same ought to have been sustained, the cause shall stand 
as if the motion had been sustained in the District Court, 
unless the Supreme Court in its judgment direct the cause 
to be dismissed and the defendant wholly discharged. 
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ART. 752. If the appeal was taken by the State, from a 
judgment of the District Court, sustaining an exception to 
'the indictment or information, or sustaining a motion in 
.3rrest of judgment, and the judgment is reversed, the cause 
shall stand as if the exception or the motion in arrest had 
been overruled by the District Court. 

ART. 753. Where the Supreme Court reverses' a judg
ment of the District Court, and directs the cause to be dis
missed, the defendant, if in custody, must be discharged; and 
the Clerk of the Supreme Court shall transmit to the officer 
having custody of the defendant an order to that effect. 

ART. 754. When the defendant appeals from the judg
ment rendered on the hearing of an application under habeas 

·corpus, a transcript of the proceedings in the cause shall be 
made out and certified to, together with all the testimony 

·offered, and shall be sent up to the Supreme Court for revi
sion. This transcript, when the proceeding takes place 
before the District Court in ~tession, shall be prepared and 
certified by the Clerk thereof, but when had before a Judge 
of the Supreme Court or of the District Court not in session, 
the transcript may be prepared by any person under the 
direction of the Judge and certified by such Judge. 

ART. 755. The Supreme Court shall hear the appeal upon 
the facts and law arising upon the record, and shall enter 
such judgment and make such orders as the law and the 

. nature of the case may require. 

, ART. 756. The opinion of a District or Supreme Judge 
shall not be revised as to any incidental question which may 
have arisen on the hearing of the application for habeas 
corpus. The only design of the appeal being to do substan
tial justice to the party appealing. 

ART. 757. Cases of habeas corpus taken to the ~upreme 
Court by appeal shall he beard at the earliest practicable 
time. 

AliT. 758. The Supreme Court may make such order 
relative to the costs in cases of habeas corpus as may seem 
right, allowing costs and fixing the amount. or allowing no 

·COSti" at all. 
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ART. 759. The judgment of the Supreme Court, in appeals 
under habeas corpus, shall be final and conclusive, .and no 
further application in the same case can be 1nade for the writ. 
The judgment of the Supreme Court shall be certified by the 
Clerk thereof to the officer holding the defendant in custody, 
or, when he is held by any person other than an officer, to the 
Sheriff of the proper county . 

• 

ART. 760. If an officer, holding a person in custody, failit 
to obey the mandate of the Supreme Court, he is guilty of an 
offence, and punishable according to the provisions of the 
Penal Code. 

ART. 761. If the appellant, in a case of habeas corpus, be 
detained by any per8onother than an officer, the Sheriff shall, 
upon receiving the mandate of the Supreme Court, imme
diately cause the person so held to be discharged, and the 
mandate shall be sufficient authority therefor. 

ART. 7G2. The defendant need not be personally present
upon the hearing of an appeal in cases of habeas corpus. 

ART. 763. When, by the judgment of the Supreme Court, 
upon appeal in cases of habeas corpus, the applicant for 
relief is ordered to give bail, such judgment shall be certified 
to the officer holding him in custody ; and if he be the Sheriff, 
the bail bond may be executed before him ; if any other 
officer, he shall take the person detained before some Magis
trate, who may receive a bail bond, and shall file the same 
in the District Court of the proper county, and such bond 
shall have the same force and effect as a recognizance, and 
may be forfeited and enforced in the same manner. • 

•• 
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TITLE VIII. 

• 
MISCELLANEOUS PROCEEDINGS . 

CHAPTER I. 

DEPOSITION OF WITNESSES. 

§I. 

When taken. 
• 

ARTICLE 764. Whenever an examination takes place in
a criminal action before a Magistrate, the defendant may 
have the deposition of any witness taken by any officer or 
officers hereafter named in this Chapter ; but the State or 
person prosecuting shall have the right to cross-examine the 
witnesses, and the defendant shall not use the deposition for 
any purpose unless he first consent that the entire evidence 
or statement of the witness may be used against him by the 
State, on the trial of the case. 

' 

ART. 765. Depositions of witnesses may also, at the 
request of the defendant, be taken in the following cases : 

1. When the witness resides out of the State. 
2. When the witness is aged or infirm. 
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§ II. 

Persons autlwri::ed to ta!.:e Depositums. and the manner of taking 
(/nd returning them. 

ARTICLE 766. DepositioiS of witnesses within the ~tate 
may he taken by a Supreme or District .Judge, or before any 
two or more of the following officers: the Chief Justice of a 
county. Notary Public, Clerk of the District Court and Clerk 
of the County Court . 

• ART. 767. Hepositions of a witnesH residing out of the 
:--itate may be taken before the .Judge or Chancellor of a 
-;:;uperior Court of law or equity, or before a Commissioner 
of deeds and depositions for this ~tate, who resides within 
the ~tate where the deposition is to be taken. 

ART. 76H. The deposition of a non-resident witness, who 
may be temporarily within the ~tate, may be taken under 
the same rules )Vhich apply to the taking of depositions of ' 
other witnesses in the State. 

ART. 769. The rules prescribed in civil cases for taking 
Lhe deposition of witnesses, shall, as to the manner and form 
of taking and returning the same, govern in criminal action::, 
when not in conflict with the requirements of this Code. 

ART. 770. The same rules of procedure as to objections 
-to depositions shall govern in criminal actions which are 
prescriued in civil actions, when not in conflict with thiA 
Code. 

ART. 771. When the defendant desires to take the depo
:sition of a witness, at any other time than before the examin
ing Court, he shall, by himself or counsel, file with the Clerk 
-of the District Court a statement on oath, setting forth the 
facts necessary to constitute a good reason for taking the 
same, and in addition thereto state in his affidavit that he 
has no other witness whose attendance on the trial can be 
:procured, by whom he can prove the facts he desires to 
. cRtahlish by the deposition. 
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ART. 772. In cases arising under the preceding Arti
cle, written interrogatories shall be filed with the Clerk of 
the District Court, and a copy of the same served on the 
District Attorney of the proper District. the length of timr 
required for service of interrogatories in civil action:-. 

ART. 773. Ill. every case where depo:-itiou~ are taken. 
under commission in criminal actions, the officer or officer:,: 
taking the same shall certify that the person deposing is the 
identical person named in the commission ; or, if they cannot 
certify to the identity of the witness. there shall be an affi
davit of some person attached to the deposition proving the 
identity, and the officer or officer:-; shall cmtify that the per
son making the affidavit is known to them anrl is worthy of 
credit. 

ART. 774. In case:-; where it is required that two officer..
shall act in executing a commission to take depositions. the 
official seal and signature of each shall be attachecl to the 
certificate authenticating the deposition . 

• 

ART. 775. 'l'he deposition of a witness taken before an 
examining Court may be taken without interroga torie:-:. But 
whenever a deposition is ~o taken it ~hall be done by the 
proper officer or officers, and there shall be allowed both tn 
the State and the defendant full liberty of cross-examination . 

.ART. 776. The depositions of witnesses taken before an 
examining Court may be taken without a commission ; and 
if such examining Court be held by a Supreme or District 
.Judge, he shall, upon request, proceed to take the depositions 

·of the witnesses. 

ART. 777. Where any of the officers, other than a 
Supreme or District Judge, are called upon to take a deposi
tion before an examining Court, it is their duty to attend and 
take the same. 

ART. 778. A deposition taken in an examining Court 
shall oe sealed up and delivered by the officer or officers, or 

-()ne of them, to the Clerk of the District Court of the county 
having jurisdiction to try the offence ; in all other cases the 
return of depositions may be made as provided for deposi
tions in civil actions. 
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§ III. 

J 

Of reading Depositions in Criminal .flctions . 
• 

ARTICLE 779. Depositions taken in criminal actions shall 
not be read, unless oath be made that the witness resides out 
of the State ; or, that since his deposition was taken, the wit
ness has died ; or that he has removed beyond the limits of the 
State ; or that he has been prevented from attending the 
Court through the act or agency of the defendant ; or by 
the act or agency of any person whobe object was to deprive 
the defendant of the benefit of the testimony. 

ART. 780. When the deposition is sought to be used by 
the State the oath prescribed in the preceding Article may 
be made uy the District Attorney or any other credible per
iOn ; and when sought to be used by the defendant the oath 
shall be made by him in person. • 

.. 

CHAPTER II. 

OF INQUIRY AS TO THE INSANITY OF THE DEFENDANT. 

ARTICLE 781. If it be made known to the Court at any 
time after conviction, or if the Court has good reason to. 
believe that a defendant is insane, a Jury shall be impannelled 
io try the issue. • 

ART. 782. Information to the Court as to the insanity of 
a defendant may be given by the written affidavit of any 
respectable person, setting forth that there is good reason 
to believe that the defendant has become insane. 
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ART. 783. The Court shall direct the Sheriff to summon 
twelve men, qualified Jurors, for the purpose of trying the 
question of insanity. 

ART. 784. No special formality is necessary in conduct
ing the proceedings authorized by this Chapter. 'rhe Court 
shall see that the inquiry is conducted in such manner as to 
lead to a satisfactory conclusion. 

ART. 785. In trials of an issue as to the insanity of a 
defendant each party shall be entitled to six peremptory 
challenges, and may challenge also for the same causes which 
are made good ground of challenge on the trial of criminal 
actions. 

ART. 786. The counsel for the defendant has the right to 
open and conclude the argument upon the trial of an issue as 
to insanity . 

• 
. 

ART. 787. If the defendant has no counsel, the Court 
shall appoint counsel to conduct the trial for. him. 

ART. 788. When an inquiry as to the insanity of a 
defendant takes place, before judgment is rendered, and it is 
f01md that the defendant is insane, the judgment·shall be sus
pended until he become::; sane . 

.ART. 789. Where an inquiry as to insanity has taken 
place after judgment, and the defendant is found to be insane, 
the execution of the judgment shall be suspended until he 
becomes sane. 

ART. 790. When, upon the trial of an issue as to insanity, 
it is found that the defendant is sane, judgment shall be 
rendered upon the verdict of conviction, as if no such issue 
had been tried. 

· AR~. 791. . When the inquiry takes place after judgment, 
and the defendant is found to be sane, the execution of the 
judgment shall follow as if no such inquiry had been made. 

ART. 792. It is the duty of each County Court to make 
_provision for the 1afe keeping and proper treatment of per-

• 
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~ous who become insane. until a lunatic asylum shall be pro-
vided by the State. 

-""RT. 7H:3. Whenever it is found that a defendant is 
insane, upon inquiry, as directed in this Chapter, the Court 
shall make an order that he be placed in the char()"e of the· 
County Court until a lunatic asylum. shall be pr~vided by 
the State. 

CHAPTER III . 
• 

DJS'I'OHJTION OF PROPERTY STOLEN. 

ARrrcr,E 7H4. When any property alleged to have been 
stolen comes into the custody of an officer, he must hold it 
~nl~ject to the· order of the proper Court or Magistrate. 

ART. 7H5. Upon the trial of any criminal action for 
theft, or for any other illegal acquisition of property, which 
is by law a penal offence, the Court before whom the trial 
takes place :-:hall order the property to be restored to the 
person appearing by the proof to be the owner of the same . 

. tRr. 7Hti. Vvhen an officer seizes property alleged to have 
been stolen, it is his duty immediately to file a schedule or· 
the same and its value. certi(ying that the property has been 
seized by him, and the rcm;on therefor. 

.. 
.\.RT. 797. Upon examination of a criminal accusation 

before a Magistrate, if it is proved to the satisfaction of such 
)fagistrate that a•y person is the true owner of property 
alleged to have been stolen, and which is in the possession 
of a peace officer, he may, by written order,. direct the pro
perty to he restored to such owner. 
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ART. 7H8. If the Magistrate have any doubt as to the 
ownership of the property, he may require of the person 
claiming to be the owner a bond with security for the re-deliv
ery of the same, in case the property should thereafter be 
shown not to belong to such claimant, or he may, in his dis
cretion, direct the property to be retained by the Sheriff 
until further order respecting the possession thereof. 

ART. 799. A bond, under the provisions of the preceding 
Article, shall be taken payable to the Sheriff from whose 
custody it is received. 

ART. 800. If stolen property be not claimed within ~-;ix 
months from the conviction of a defendant accused of the 
theft, the same shall be by the :-;heriff sold. for cash, after 
advertising for ten days, and the proceeds paid into the 
treasury of the county where the defendant was convicted. 

ART. 801. Advertisement, as provided for in the preced- · 
ing Article, shall be made by posting up a notice on the 
Courthouse door of the proper county ; and the sale shall 
take place at the county,seat and before the Courthouse door. 

ART. 802. If the property stolen consist of money, the 
::;arne shall he paid into the county treasury. if not claimed 
by the proper owner within six months. 

ART. 803. The real owner of the property or money dis
posed of, as provided in Article 800 and 802, shall haYe 
twelve months to present his claim to the County Court to 
which the money held or realized from the sale has been paid, 
and if his claim be denied he may sue the County Treasurer. 
and upon sufficient proof recover the ;-;ame. 

. ART. 804. If the property stolen he a written im;trument 
of any description, and is not claimed before the trial of the 
cause, the same shall be filed bv the Clerk of the District 

• 
Court, subject to the claim of any person who may afterwards. 
establish his right thereto, and any person elaiming 11uch 
written i:n.strument shall, by advertisement in a newspaper 
published in the proper county. or in a newspaper nearest the 
county seat of such county, for eight successive weeks, give 
notice of his claim, and may afterwards, at any succeeding
term of the Court, establish by proof his right thereto. 
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ART. 805. All the provisions of this Chapter relatin~ 
to stolen property apply as well to property acquired a 
any manner which makes the acquisition a penal offence . 

• 

CHAPTEU lV. 

APPROPRIATION OF FINES AND :MONEYS COLLECTED 
RF.COGNIZANCES, BAIL BONDS AND OTHER LIKE 

UNDERTAKINGS. 

UPON 

ARTICLE 806. Every officer charged with the collection 
of money, upon forfeited recog11izances, bail bonds, and other 
obligations recoverell upon in the name of the State; under 
the provisions of this Code, shall pay over all money collected 
oo the County Treasurer of the proper county. And all fines 
collected hy virtue of any process issued to the Sheriff from 
any Court having jurisdiction in criminal actions, shall in 
like manner be paid over when collected. 

ART. 807. All fines and forfeitures of money upon any 
proceeding· in criminal cases, including fines against the 
defendant and against defaulting witnesses, money recovered 
upon recognizances, bail bonds, and all other undertakings 
in a criminal case, whether of a defendant or of a witness, or 
the sureties of either, an'd all fines against defaulting 
Jurors, and for contempts of Court shall be paid into the 
County Treasury, and shall constitute a fund for the payment, 
first, of expenses incurred by the county in the keeping of 
prisoners, and the payment of the expenses of Juries in· cases 
of felony, and, secondly, for the payment of Jurors ih attend
ance upon the Court at each term. 

ART. 808. The District Attorney shall be entitled in each 
case to a fee of five per cent. upon the whole amount of any 
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. fine, forfeiture or other money collected under the provisions 
of this Chapter. If there be an Attorney appointed by the 
County Court to represent the interest of any county in judicial 
proceedings, he shall be also entitled to a fee of five per cent. 
for assisting in the collection of money so accruing to the 
county; and the Sheriff shall retain five per cent. as compen
sation for his own services in collecting tho same, which sev
eral amounts shall be deducted from the amount collected, 
and the balance paid over to tho County Treasurer as before 
directed . 

• 

CHAPTER V. 

OF REMITTING FINES AND FORFEITURES, CO~BIUTATION OF PUK· 
ISHMENTS AND REPRIEVES. 

ARTICLE 809. After conviction, the Governor of tho State 
shall have power, without restriction, to remit fines and for
feitures of a pecuniary character ; but he shall report to the 
Legislature all cases in which he has remitted such penalties, 
with his reasons for the same. 

ART. 810. After convictio11, the Governor shall have 
power to remit forfeitures of lands, or ofrightsand privileges, 
or forfeitures of any character whatever known to the laws 
of the State, whenever he shall be memorialized by the 
Legislature in a joint resolution, setting forth the forfeiture 
which they may wish remitted. 

ART. 811. The Governor shall have authority to commute 
the punishment in every case of capital felony, by changing 
the p,enalty of death into that of imprisonment for life, or for 
a term of years, either with or without hard labor, which may 
be done by his warrant to the proper Sheriff, commanding 

. him not to execute the penalty of death, and directing him 
11 
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t? convey t~e .Pr~sonex: to the P~niten~fl:l'Y• sta:ti:/ t'h.ere~ the · 
t1me for whtch a;qd the :manner Ib whtcli th . d enda.nt lS to 

Sheriff to. deliver, and.to the proper office~ of 'the eniten-
tiary to ret.eive the convict. . · :· ·· 

• . ' ' . 
• • • 

ART. 812. The Governor may ·also "i'«Ulrl~ve an:a delay the · · 
execution of th._ penalty of death to any day nxe.d. by him in· a warrant ·to the Sheriff. .. . . . I • . . . . . 

• 
• 

• 



• 
• 

. 

• P.ART IV . 
• 

OF PROCEEDINGS IN INE'ERIOR'TRIBUNALS, AND 
OF CERTAIN SPECIAL PROCEEDINGS OF 

A CRIMINAL NATURE. 

TITLE I. 
• 

OF PROCEEDINGS IN JUSTICES ~~ND MAYORS COURTt;. 

CHAPTER I. 

General. Provisions. 

ARTICLE 813. The Mayor, or the officer by law exercising 
the duties usually incumbent upon the Mayors of incorpora
ted towns and cities, and Recorders thereof, shall exercise 
within the corporate· limits of their respective towns or 
cities, the same criminal jurisdiction· which belongs to Jus
tices of the Peace within t!leir juriiildiction, urider the provi-
sions of this Code. · 

• 

ART.· 814~ The proceedings before Mayors or Recorders 
shall be governed by the same rules which are prescribed for 
Justices of the Peace, and every provision of this 'l'itle with 
respect to a Justice shall be construed to extend to Mayors 
and Recorders within the limits of their jurisdiction. 

• 
ART. 815. The jurisdiction given to Mayors and Recor-

ders of incorpora~d t<>wns and cities shall not prevent Jus
tices of the Peac!e.:'from exercising the criminal juri.sdicti~n 
conferred upon them... But in all cases where ~ere 1s an m-
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corporated town or city within the bounds of a county, the 
Justices, and the Mayor and Recorder, shall have concurrent 
jurisdiction within the limits of such town or city. 

ART. 816. Warrants issued by a Mayor or Recorder are 
directed to the Marshal or other proper officer of the town 
or city where the criminal proceeding is had ; but in case 
there he no such officer, the process issued by a Mayor or Re
corder shall be directed to any peace officer within the city, 
town or county, and shall be executed by such officer. 

ART. 817. Each Justice of the Peace, Mayor and Recor
der, shall keep a book in which he shall enter the proceed
ings had before him in a criminal action, noting the time of . 
issuing his warrant, the name of the defendant, the accusation 
against him, a minute of the trial, verdict, judgment, and all 
proceedings had in the cause. 

ART. 818. In every cmmty of the State where an Attor
ney has been appointed by the County Court to represent 
the interests of the county, such Attorney shall have th~ 
right to pro~ecnte, in the name of the State, all persons guilty 
of offences cognizable before Justices of the Peace. 

CHAPTER II. 
• 

OF THE ARREST OF THE DEFENDANT. 

ARTICLE 819. Whenever a criminal offence which a Jus
tice of the Peace has jurisdiction to try, shall be committed 
within the view of such Justice, he may issue his warrant for 
the a;rest of the offender. 

ART. 820. Whenever any credible person complains to a 
Justice of the Peace that an offence has· been committed 
which, by law, such Justice has jurisdiction to try, heshall 
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eause the complaint to he reduced to writing and sworn to, 
and such complaint shall he attested by the ,J usticc and filed. 

AnT. 821. The Justice shall, immediately upon receiving 
the complaint, issue his warrant to any peace officer, com
manding him to arrest the defendant and lJring him before 
such Justice. The warrant shall he dated and signed hy tho 
Justice; it shall set forth in intelligible terms the nature of 
the offence of which the defendant is accused. and name tho 

' 

place of trial. 

ART. 822. Any peace officer into whose hands a warrant 
may come shall execute the same. by arresting the person 
accused, and bringing him forthwith before the Justice of the 
Peace. 

• 
-------------

CHAPTER III. 

OF THE TRL\L AND ITS INCIDENTS. 

ARTICLE 823. When the defendant is brought before the 
Justice he shall proceed to trv the cause without delay, unless 
good ground be shown for a })ostponemcnt thereof, in which 
case he may postpone the trial to any time not longer than 
five days, and may, if he deem proper, require tho defendant 
to give bail for his appearance. And if, when required, he 
fails to give bail, he shall be kept in custody until the final 
determination of the cause. 

ART. 824. If the warrant has been issued upon a com· 
plaint made to the Justice, the complaint and warrant shall 
be read to the defendant. If issued by the Justice without 
previous complaint. he shall !'tate to the defendant the accu
sation against him, 
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ART. 825. A. defendant shall not be discharged by reasoB. 
of any informality in the complaint or warrant; and the pro
ceeding before the Justice shall be conducted without refer
€nce to technical rules. 

ART. 826. The Justice ::;hall is~ue his order to the Con
stable or other peace officer, directing him to summon a Jury 
of twelve men for the trial of the cause before him. 

_\.RT. ~27. 'l'hc defendant and the complainant, or any 
counsel prosecuting for the ~tate, Rhall be entitled to four 
peremptory challenges each. 

AnT. 828. Either party may challenge any number of 
.Jurors for the following causes : 

1. That the .Juror i:-; not a freeholder in the State or house
holder in the county. 

2. That the Juror is not a qualified elector of the county. 

iL Relationilhip by consanguinity or affinity, between the 
.Juror and the defendant or complainant. 

4. That the Juror has been co:qvicted of some offence 
which, by law, disqualifies him from sitting on a Jury. 

ART. ~2!1. After impanuelling the Jury, the defendant 
shall be required to plead, and he may plead " guilty " or 
•· not guilty,'' or the special plea named in the succeeding 
Article. 

ART. 830. The only special plea allowed is that of former 
acquittal or conviction for the same offence. 

ART. 831. All pleading in the Justice's Court, in criminal 
.actions, is oral ; but the Justice shall note upon his minute& 
the nature of the plea offered. 

. ART. 832. If the defendant plead "guilty," proof shall be 
offered to the Jury, as to the offence; and they shall 
the amount of fine. 

ART. 833. If the defendant refuse to plead·, the Justice 
shall enter the plea of "not guilty," and the cause proceed 
accordingly. 
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AnT. 834. The following oath shall be administered by 
the Justice of the Peace to the Jury: 

"You swear that you will well and truly try the issue b&
fore you, between the State and the defendant, according te 
law and evidence, so help you God." 

ART. 835. ff the State be represented by counsel he may 
·examine the witnesses and argue the cause to the Jury; if 
the State is uot represented the witnesses shall be examined 
by the Justice. 

AnT. 836. The defendant has a right to appear by counsel 
, as in all other case~, but not more than one Attorney shall 
·conduct either the prosecution or defence ; and the counsel 
. for the State may open and conclude the argument to the 
Jury. 

ART. 837. The rules of evidence which govern the trial~ 
of criminal actions in the District Court shall apply also to 
such actions in Justice's Courts. 

ART. 8:38. When the cause is Hubmitted to the Jury they 
~;hall retire in charge of some officer, and be kept together 
. until they agree to a verdict or are discharged. 

AnT. 839. If a Jury fail to agree upon a verdict, after 
being kept together a reasonable time, they shall be discharg
ed; and, if there be time kft on the sa1110 day, another Jury 

.shall be impannclled to try the cause: or the Justice may 
adjourn for not more than two days, and again impannel a 
.Jury for the trial of such cause. 

ART. 840. In case of an adjournment the Justice shall 
require the defendant to enter into bail for his appearance; 

. and upon his failure to give bail the defendant may be held 
in custody. 

AnT. 841. Bail bond& taken in accordance with any of tbe 
preceding Articles of this Chapter may be s'ued on in the 
·name of the State before the District Court, and recovery 
.had as provided in Article 87. 

ART. 842. When the Jury have agreed upon a. verdic~ 
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they shall bring the same into Court, and the Justice shall 
eee that it is in proper form. 

ART. 843. The Justice shall enter the verdict upon his 
minute book, and render the proper judgment thereon. 

ART. 844. WhereYer, by the provisions of this Title, the 
peace officer is authorized to retain a defendant in custody, he 
may place him in jail or any other place where he can be 
aafely kept. 

CHAPTER IV. 

OF THE JUDGMENT AND EXECUTION. 

ARTICLE 845. The judgment, in case of convictiort in a 
criminal action before a Justice of the Peace, shall be that 
the State of Texas recover of the defendant the fine assessed 
by the Jury and costs, and that the defendant remain in 
custody of the Sheriff until the fine and costs are paid, and 
further, that execution issue to collect the same. 

-

ART. 846. A defendant, before a Justice, may be discharg· 
ed by the payment of the fine and costs, or by entering into 
bond payable to the State of Texas, with good security for 
the amount of such fine and costs, within thirty days from the 
time of judgment. 

ART. 847. The bond taken under the provisions of the 
preceding Article shall be filed with the Justice, and at the 
end of thirty d~ys from the rendition of judgment shall oper
ate as a judgment, and execution be issued upon the same, 
unless the money therein due he paid into the hands of the 
Justice in satisfaction thereof. 

ART. 848. If a defendant be placed in jail on account of 
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failing to pay the fine and costs, he can be discharged on ha
beas corpus by f:howing : 

1. That he is too poor to pay the fine and cost, and, fur
ther, 

2. That he has remained in jail a sufficient length of time 
to satisfy the fine, at the rate of three dollars for each day. 
And a Justice of the Peace may discharge the defendant upon 
his showing the same cause, by written application presented 
to such Justice, and upon any such application being granted 
the Justice shall note the same on his minute hook. 

ART. 849. In every case of comiction before a Justice 
there shall be issued an execution for the collection of the 
fine and costs, which shall be enforced and returned in the 
manner prescribed by law in civil actions hefore Justices. 

ART. 850. Every peace officer is bound to execute all pro
cess directed to him from a Justice of the Peace. 

- --~--------

TITLE II. 

OF CORONERS' INQUESTS. 

ARTICLE 851. It is the duty of the Coroner to hold in
quests in the following cases : 

1. When any person dies in prison. 
2. When any person is killed, or from any cause dies an 

UlJllatural death, except under sentence of the law. 
:3. When the body of any human being is found, and the 

circumstances of his death arc unknown. 
4. When the circumstances of the death of any person arc 

3UCh as to lead to suspicion that he has come to his death hy 
violent means. 
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ART. 852. When a body ul)on which iQquest ought to 
have been held has been interred, the Coroner may cause it 
to be disinterred for the purpose of holding such inquest. 

' ART. 853. The Coroner shall act in such cases upon ver
bal or written information given him by any credible person, 
m· upon facts within his own knowledge. 

ART. 854. It is the duty of the Sheriff, and . of every 
keeper of any prison, to inform the Coroner of the death of 
any person confined therein • 

• 

ART. 855. 'rite Coroner may summon a Jury of inqfiest 
himself, or may direct an order to any peace officer for that 
purpose. 

ART. 856. A Jury of inquest shall consist of six men, 
citizens of the proper county, freeholders or householders and 
qualified electors. 

ART. 1357. A per..;on summoned as a Juror in such casea 
who refuses to obey the summons, may he fined by the Coro
ner, not exceeding ten dollars. 

ART. 858. The Coroner shall, so soon as a Jury is sum
moned, proceed with them to the place where the dead body 
may be, for the purpose of inquiring into the cause of the 
death. 

ART. 859. The following oath shall be by the Coroner 
administered to the Jury : " You swear that you will dili
gently enquire into the cause, manner, time and circumstances 
Qf the death of the person whose body lies before you, and 
that yon will thereupon make presentment of the truth, the 
whole truth, and nothing but the truth, so help you God." 

ART. 860. The Coroner shall have power to issue subp<& 
nas to enforce the attendance of witnesses upon an inquest; 
and, in case of disobedience or failure to attend, may issue 
~ttachments for such witnesses. 

ART. 861. The testimony of each witness shall be red~ced 
to writing, under the direction of the Coroner, and subscnb~ 
by the witness. 
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AR·r. 862. A .Coroner's inquest may be held in private if 
·deemed proper. If other persons than the Coroner and the 
Jury be present they shall not interfere with the proceedinp:s; 
and no question shall be aRked a witness, except by the Coro
ner or one of the Jurors, unless, as in cases provided for in 
Article ~65, some person is present, who ha;:; been accused of 
killing the deceased. In all such cases the accm~ed mav in-
terrogate the witness. 

•• 

ART. 86a. After having examined into the cause, time, 
manner and place of the death of the deceased, the Jury shall 
form their verdict, setting forth distinctly the facts relating 
thereto, whieh they find to be true ; which verdict shall not 
be valid unless signed by the Coroner and each of the .Jurors. 

ART .. 8G4. The Coroner shall keep a book, in which he 
shall make a minute of all the proceedings relating to every 
inquest held by him. Such minute shall set forth, 

1. The nature of the information given the Coroner, and 
by whom given, unless he acts upon factR within his own 
knowledge. 

2. The time and place when and where the inquest is 
held. 

3. The name of the deceased, if known, or, if not known, 
as accurate a description of him as can be g1ven. 

4. The verdict of the J m·:v of inquest .. 

5. If any arrest is made of a suspected person before 
inquest held, the name of the person and the fact of his ar
rest, as well as everything material which relates thereto, 
shall be noted. ' 

ART. 865. 'Vhen the Coroner has knowledge that the 
killing was the act of any person, or when an affidavit is 
made that there is reason to believe that such person has 
killed the deceased, a warrant may be issued for the arrest of 
the person accused, before inquest held, and the accused shall 
have the right to be present when the same is held. 

' 

ART. 866. A.ny peace officer to whose hands the Coroner'• 
·warrant of arrest shall come, is bound to execute the same 
without delay ; and he shall detain the person arrested until 

• 
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his discharge is ordered by the Coroner, or some Judge upon 
l.abeas corpus. 

ART. 867. A warrant of arrest in such cases shall be suf. 
ficient if it issues in the name of "The State of Texas," re
cites the name of the accused, or describes him when his 
name is unknown, sets forth the offence charged in plain lan
guage, and is signed officially by the Coroner. 

ART. 868. If it be found by the verdict of the Jury of 
inquest that a person already arrested did in fact kill the 
deceased, or was an accomplice or accessary to the death, the 
. Coroner may, according to the facts of the case, commit him 
to jail, or require him to execute a bail bond with security for 
his appearance before the proper court to answer for the 
offence. · · 

ART. 869. A bail bond taken before a Coroner shall be 
sufficient if it recite the offence of which the party is accused, 
be payable to the State of Texas, he dated and signed by the 
principal and his surety. 

ART. 870. The Coroner shall file with the Clerk of the 
District Court of the proper county the warrant of arrest, 
the testimony taken, the bond and other papers relating to 
the inquest. If the District Court be in session, the papers 
shall be forthwith filed ; if not in session, they shall be filed 
on or before the fi1:st day of the next term of the court. 

ART. 871. A bail bond taken in accordance with the di
rections of this Title, may be forfeited and judgment recov
ered thereon as in cases of other bail bonds. 

ART. 8i2. When, by the verdict of a Jury of inquest, it 
is fonnd that any person not in custody killed the deceased, 
or was an accomplice to the death, the Coroner shall issue 
his wanant to the Sheriff or other peace officer, commanding · 
him to arrest the person accused and take him before some 
:Magistrate to be named in the writ . 

• • 

ART. 87:3. The warra'l.t issued in accordance with the 
Provisions of the preccdin{}" Article shall be sufficient if it 

t:l ., • h f run in the name of "The State of Texas, g1ve t e na1'fie o 
I 
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the person accused, or describe him when his name is unknown, 
recite the offence w~th which he is charged in plain language, 
and be dated and signed officially by the Coroner. 

ART. 874. The peace officer into whose hands such war
rant may come, shall forthwith execute the same by arresting 
the defendant and taking l1im before the Magistrate named in 
the warrant, and the .Magistrate shall proceed to examine the 
accusation, and the same proceedings shall be had thereon as 
in other cases where persons accused of offences arc brought 

· before him. 

ART. 875. When there is no Coroner in a county, or be 
is absent or unable to serve, or resides more than ten miles 
from the place where any dead body is found, the duties pre
scribed i• this Title to be performed by him may be per
formed by any Justice of the Peace of the county, who shall 
proceed in holding the inquest according to the rules pre
scribed for the government of the Coroner. 

ART. 876. When a Jury of inquest have agreed to aver
dict, it is the duty of the Coroner or Justice holding the in
quest to certify that the same is the verdict of the Jury. 

ART. 877. Nothing contained in this Title shall prevent 
proceedings from being had for the arrest and examination of 
an accused person before a Magistrate, pending the holding 
of an inquest. But when a person accused of an offence has 
been already arrested under a warrant from the Coroner, he 
shall not be taken from the hands of the peace officer by a 
warrant from any other Magistrate. 



.TITLE III. 

OF JnTGITIVES FROM JUSTICE. 

ARTICLE 878. A person charged in any State or Territory
of the United Htates with trea"on, felony or other crime, who 
shall flee from justice and be found in thi8 State, shall, on 
demand of the Executive authority of the State or Territory 
from which he fled, be delivered up to be removed to the 
State or Territory having jurisdiction of the crime. 

ART. 879. It is declared to be the duty of all judicial and 
peace officers of the State, to give aid in the arrest and de
tention of a fugitive from any other State or Territory, that 
he may be held subject to a requisition hy the Governor of 
the State or Territory from which he may have escaped. 

ART. 880. No person shall be arrested, or if arre.;;;ted shall 
be delivered up on the requisition of the Governor of v.ny
other State or Territory, where it appears that the offence 
with which be iR charged was committed prior to the six
teenth day of Ji'cbruary, A. D. 1846. 

An'I. 881. Whenever the Governor of this State may 
think proper to demand a person who haa committed an 
offence in this State, and has fled to another State or Terri
tory, he may commission any suitable person to take such 
requisition; and the accused person, if brought back to the 
State, shall be delivered up to the Sheriff of the county in 
which it is alleged he has committed the offeu.ce. A rea
sonable compensation for his services shall be paid to the 
person so commissioned out of the Treasury of the State. 

ART. 882. Whenever complaint on oath is made to & 

Magistrate that any person within his jurisdiction is a fugi
tive from justice from another State or Territory, it is his 
duty to issue a wa.rra.nt of arrest for the apprehension of the 
person accused. 
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ART. 883. The complaint shall be sufficient if it recite: 
1. The name of the person accused. 
2. The State or Territory from which he ha::; fled. 
3. The offence committed by the accused. 

4. That he has fled to this State from the State or 'l'crri
iory where the offence was committed. 

5. That the act alleged to have been committed by the 
accused is a violation of tho Penal law of the State or Ter
ritory from which he fled. 

ART. 884. The warrant of a .Magistrate to arrest a fugi
tive from justice shall direct the peace officer to apprehend 
the person accused and bring him before such :Magistrate. 

ART. 885. 'Vhcn the person accused is brought hefore · 
the Magistrate, he shall hear proof, and if satisfied that the 
defendant is charged in another State or Territory with the 
offence named in the complaint, he shall require of him bail 
to appear before such Magistrate at a specified time; and in 
default of rmch hail, he may commit the defendant to jail to 
await a requisition from the GoYcrnor of the State or Terri
tory from which he fled. 

ART. 886. A properly certified transcript of an indict
ment against ihe accused shall he eYidencc to show that he 
is charged with the crime alleged. 

ART. 887. A person arrested under the provit<ions of this 
Title shall not be committed or held to bail for a longer 
time than six months. 

ART. 888. The :Magistrate by whose warrant an accused 
person is arrested shall forthwith give notke to the District 
Attorney of the District in which the arre~t is made, who 
shall forthwith, through the mail, give notice to the Governor 
of the State or Territory from which the defendant is cltarg
ed to have fled. 

A.RT. 889. If the defendant is not arrested under a war
rant from the Governor of this State before the expiration 
of the time for which he is committed. or held to hail. he shalt • • 

be discharged. 
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ART. 8\JO. A person who shall have been once arrested 
under the provisions of this 'l'itle, and discharged under the 
provisions of the preceding Article, or by habeas corpus, shall 
not be again arrested upon a charge of the same offence, ex
cept by warrant from the Governor of this State . 

• 

TITLE IV . 

OF VAGRANTS. 

ARTICLE 891. A vagrant is an idle person, living without 
any visible means of support, and making no exertion to 
ohtain a support by any honest employment. 

ART. 892. It is the duty of each Chief Justice of a county 
and Justice of the Peace, to order the arrest of vagrants ; 
which may be done hy warrant, directed to any peace officer. 

ART. 893. A warrant to arrest a vagrant may be issued 
upon complaint made on oath by any three credible persons, 
householders of the county where the complaint is made. 

ART. 894. A peace officer shall arrest a vagrant when 
directed by warrant, and take him before one of the Magis
trates named in Article 892. 

ART. 895. When a person arrested is taken before the 
Magistrate he shall proceed to ascertain whether he is a va
grant within the meaning of the law, and if it be found that 
he is, the .Magistrate shall make an order that such vagrant 
he put to labor in such manner as the County Court may 
direct. 



169 

ART. 896. The Magir-trate trying a case of vagrancy shall 
certify to the County Court his order in every cage where hi 
has adjudged a person to he a vagrant. 

ART. 897. The County Court of each county shall, by 
general regulation, provide for the manner in which vagrants 
are to be employed, and the kind of labor to which they shall 
be put, which may be upon any road, bridge or other public 
work of the county. 

ART. 898. The County Court shall so regulate the dis
posal of vagrants as that they may be compelled to labor for 
the first offence not more than one week, and for the second, 
or any subsequent offence, not more than three weeks, during 
which time the person so compelled to work shall be supported, 
and, if deserving thereof, shall be paid an additional compen
sation, at the discretion of the County Court, out of the county 
treasury. 

ART. 89~). The municipal authorities of incorporated towns 
and cities may make like regulations respecting cases of va
grancy within their respective jurisdictions, and vagrants may 
be arrested and dealt with under the warrant of the ~Iayor, 
or Recorder, of such town or city ; may be compelled in like 
manner to labor upon any street or public work of such town 
or city, and shall be supported and compensated therefor out 
of the treasury of the corporation, at the discretion of such 
municipal authorities. · , 

' 
ART. 900. A person arrested as a vagrant may dei:nand· a 

trial by Jury, and the l\fagistrate shall thereupon cause a 
Jury of twelve householders or freeholders to be summoned 
and sworn for the trial of such person, and render such judg
ment as the verdict authorizes. 

12 
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TITLE V. 

OF DISORDERLY PERSONS. 
• 

ARTICLE 901. The municipal authorities of each city or 
town may make such regulations as may be deemed expedient 
for the arrest and punishment of disorderly persons; and the 
County Court of each county may provide for the employ
ment in labor, upon public works, of all persons arrested and 
adjudged by a Magistrate to be di3orderly persons. 

ART. go2. The following are disorderly persons within the 
meaning of this Title: 

1. Strolling persons who go about proposing to tell for
tunes, or exhibiting in public any cheating tricks or apparatus. 

2. Keepers of bandy houses, or houses for the common 
resort of prostitutes, vagabonds or free negroes. 

ART. 903. Disorderly persons may be arrested and dealt 
with as vagrants are directed to be treated by the provisions 
of Title IV, Part IV, of this Code ; and like proceedings as 
in cn.!'es of vugrants may be had before Magistrates, in ascer
taining whether a person arrested is a disorderly person. 

ART. 904. A person adjudged by tl1e Magistrate to be a 
disorderly person may also be fined, not exceeding twenty-five 
dollars and imprisoned in Jail, not exceeding ten days. 

ART. 905. Disorderly persons may demand a trial by Jw·y 
in the same manner as vagrants. 
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TITLE VI. 

OF P.ROCBI<JDINGS AGAINST FREE PERSONS OF 
OOLOR REMAINING IN THE STATE IN 

VIOLATION OF LAW. 

ARTICLE 906. A person of color is one who has at least 
one-fourth African blood 

ART. 908. No free person of color can lawfully immigrate 
to, or remain in this State, except whei·e special p0rmission is 
given hy the Constitution and Laws of the State. 

ART. 909. Where a free person of color, who is not spe
cially permitted by law to reside in the State, is found within 
its limits, any .Magistrate may, from his own knowledge, or 
upon information giYCil him by a crediulc person, issue his 
warrant for the arrest of such free pen.:;oH of color. 

ART. 910. And thereupon the Magistrate shall give a 
written order to the Sheriff of the county to take such free 
person of color, and hire him for the term of six months to 
the highest bidder, at the court-house of the county, giving 
notice of tl1e hiring by advertisement posted up at two or 
more public places in the county. 

-
ART. 911. The proceeds of the hire of a free person of 

color shall Le collected by the Sheriff, and after deducting 
costs of the proceedings and expenses, the remainder shall be 
paid over to such person to enable him to leave the State, and 
the Sheriff shall notify him to leave within thirty days from 
the time he receives the money. 

ART. 912. If a free person of color does not leave the 
State within thirty days from the time the proceeds of his 
hire is pain to him as directed in the preceding Article, he 
may be arrested by the Sheriff of the county, upon the war· 
rant of a Magistrate, and may be hired at public outcry to 
the highest bidder, for cash, for the term of five years, unless 
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he can 8how, when brought before the Magistrate, that he 
was prevented from leaving the State by sickness, or other 
unavoidable casualty, in which case an additional time of 
thirty days shall be given him to leave the State; and if he 
be found in the State after the expiration of that time he 
shall be proceeded against as above directed in this Article. 

AR'l'. 913. One-half of the proceeds of the hiring provided 
for in the preceding Article shall be paid into the County 
Treasury, and the balance to the free person of color, after 
deducting five per cent. of the whole amount as compensation 
for the services of the Sheriff. 

ART. 914. At the expiration of the term of five years, for 
which any free person of color is hired as herein directed, the 
portion of the proceeds of the hire to which he is entitled 
shall be paid to him, and he shall be again warned by the 
Sheriff to leave the State. 

ART. 915. If after the expiration of thirty days from the 
time when the money is paid to a free person of color he be 
found in the State, a warrant of arrest may be again issued, 
and he may be brought before a Magistrate, and unless he can 
make it appear satisfactorily that he was prevented from 
leaving by force, or by reason of sickness, or some lmavoid
ablc casualty, the Magistrate shall issue an order to the Sher
iff for the sale of such free person of color, by virtue of which 
the Sheriff shall, after advertising for ten days, by public 
notice in some newspaper in the county, if there be one pub
lished in the county, or by notices posted up at two or more 
public places, if there is no newspaper published in the coun
ty, sell such free person of color as a slave for life, to the 
highest bidder, for cash. 

ART. 916. The ownership of said person of color shall by 
such sale be fully vested in the purchaser. The proceeds of 
the sale shall be paid into the County Treasury, after deduct
ing five per cent. as compensation for the services of the 
Sheriff. 

ART. 917. A free person of color, while hired under the 
provisions of any of the foregoing Articles, shall in all re
spect8 for the term of the hiring be considered and treated 
as a slave. • 



TITLE VII. 

OF PROCEEDINGS BEFORE JUSTICES OF THE 
PEACE AND MAYORS, AGAINST SLAVES WHO 
HIRE THEIR TIME, OR ARE HIRED TO OTHER 
SLAVES, OR TO FREE PERSONS OF COLOR. 

ARTICLE 918. It shall not be lawful for the master of any 
slave to permit such slave to hire his time, or to hire him to 
any other slave, or to any free person of color. 

ART. 919. The term master, as used in this Title, includes 
all persons having the charge, control, or management, of 
slaves for any period of time. 

ART. 920. By the term " hire his time," as used in this 
Title, is meant any contract between the master and slave, by 
which such slave agrees to pay any stipulated price for his 
time, and during such time regulates his own conduct in re
spect to labor to be performed by him, or makes contracts as 
to such labor. 

ART. 921. The provisions of this Title shall not prevent 
the master of a slave from -permitting such slave to go at 
large for one day at a time in search of employment. 

ART. 922. It is the duty of every peace officer, and any 
other person has tho right, to arrest a sla-ve who may be found 
hiring his time, or hired to any free person of color or slave 
contrary to the provisions of this Title. 

AR~. 923. Any Justice of the Peace, Mayor, or Recorder, 
of a town or city, may, by order either verbal or written, di
rected to a peace officer, cause the arre_st of a sla>e who hires 
his time, or is hired to another slaw, or to a free person of 
color. • 

ART. 924. When a slave is arrested by a peace officer, or 
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other person, under the provisions of the two preceding Art
icles, he shall be taken before a Justice of the Peace, Mayor, 
or Recorder. The jurisdiction of a Justice of the Peace, in 
such cases, shall extend to his county, and that of Mayors and 
Recorders to the limits of their respective corporations. 

ART. 925. The Justice, Mayor, or Recorder, shall proceed 
in a summary manner to examine in to the facts, and if it be 
found that such slave has been permitted to hire his time, or 
has been hired to a slave or free person of color, he shall 
commit such slave to the county Jail, to remain until dis-
charged as hereinafter provided. . 

ART. 926. The Justice, Mayor, or Recorder, shall assess a 
fine of not less than ten, nor more than one hundred dollars,· 
against the slave, who shall have been found hiring his time, 
or hired to another slave, or free person of color, and shall 
.cause notice to be given to the master of such slave, if he 
reside within the county where the arrest takes place, or if 
he resides without the county, or be temporarily absent there
from, then to his agent, if he has one in the county. 

ART. 927. If the master of the slave, or any person for 
him, shall pay to the Sheriff of the county the amount of fine 
assessed by the Justice or Mayor against the slave, such slave 
shall be discharged from custody. 

ART. 928. If a slave, arrested and committed under the 
provisions of thls Title, remains in Jail for a time exceeding 
five days, it shall be the duty of the Sheriff to hire such slave 
for a term of thirty days at public out-cry, giving one day's 
notice thereof, by posting an advertisement at the court-house 
door of the proper county ; such hiring shall be for cash, pay
able before the ~:~lave is delivered into the hands of the h1rer. 

ART. 929. The hirer of a slave under the provisions of the 
preceding Article, and under Article 931, shall be entitled to 
his services, and shall, during the time for which he is hired. 
exercise all the rights of ownership over such slave ; and at 
the expiration of the thirty days shall deliver the slave into 
the hands of the Sheriff. 

ART. 930. Ii the master, before or immediately upon the 
expiration of the time for which the slave was hired, make 
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:application to the SherlJI, the slave shall be delivered to him 
··so soon as the time shall have expired for which the hiring 
took place, upon his paying the fine assessed and all costs 
accruiiig by reason of the proceeding. 

ART. 931. If no application by the master be made, or he 
refuse to pay the fine and cost, the Sheriff shall proceed, after 
giviug five days notice by advertisement, posted at three pub
lic places, one of which shall be the court-house door, to hire 
such slave for a term of twelve months to the highest bidder, 
for cash, payable before the slave is delivered into the hands 
·of the hirer ; at the expiration of the time of hiring such 
sla>e shall be delivered into the hands of the ::lheriJI. 

AR·r. 932. If, before or at the expiration of the time for 
which a slave was hired, under the preceding Article, the 
master make application to the Sheriff, such slave shall be 
.Qelivered to him so soon as the time has expired for which the 
.hiring took place, upon his paying to the Sheriff the fine 
assessed and the costs that have accrued bv reason of the 

• 
:proceeding. 

ART. 933. If no application be made, as provided for in 
ihe preceding Article, the Sheriff shall give public notice for 
thirty <lays, by posting advertisements at three 6>f the most 
.public places. in the county, one of which shall be the court· 
house door, and no two of which shall be in the same town or 
.city, (except the city of Galve-ston.) This notice shall state 
the facts as to the previous apprehension of the slave, and the 
.proceedings which have taken place ; shall contain a full de
scription of such slave, and further state that unless claimed 
by some person duly authorised to receive the slave, he will 
be sold to the highest bidder, for cash, at the court-house door, 
~n a. day to be fixed by the notice. If there be a newspaper 
published in the county, this notice shall also be inserted 
thereiu, and if there be no newspaper in the county, then the 
same shall be published in a 4ewspaper nearest to the county 
seat of the county where the proceedings have taken place. 

ART. 934. 'fhe Sheriff shall deliver the slave, if demanded 
by his master, at any time before the sale has taken place, 
upon payment of the fine assessed and the costs that have 
.accrued. 

• 
ART. 935. If no demand be made, as before provided, or 
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the person demanding refuse to' pay the fine and costs, the 
slave shall be sold on the day appointed to the highest bidder, 
for cash, and the title of the purchaser shall be good and 
valid against all persons whatever. 

ART. 936. All fines assessed, and all money received for 
the hire or sale of a slave, under the provisions of this Title, 
shall he paid into the County Treasury of the proper county, 
after deducting twenty per cent therefrom as compensation to 
the Sheriff for his services. 

ART. 937. The Sheriff shall also be enti tied to be paid, as 
costs, fifty cents a day for the time he may have the custody 
of any slave arrested under the provisions of this Title. He 
shall safely keep any such slave, and for that purpose may 
place him in Jail during any time when the slave is in his 
possession, by delivery from the hirer under Articles 929 and 
931. . 

ART. 938. When any person shall apply for a slave as hi{ 
master, under the pro>isions of this Title, the Sheriff may, i 
he has doubt as to the right of the person applying, require 
him to file suit i:a the District Court to establish his claim ; 
and the claimant shall be entitled to damages in such suit, if 
it appear that the Sheriff was clearly wrong in refusing to 
deliver the property upon his demand. 

ART. 939. If any person shall appear before the County 
Court within five years from the time of the sale of a slave 
under the pro>isions of this Title, and establish to the satis
faction of the Court his right as the owner of the slave sold, 
the County Court shall pay to such owner, out of any money 
in the treasury, the amount which was received by the county 
from the proceeds of a sale of the slave ; and if the County 
Court refuse to pay the same the owner may bring his suiy 
against the county, in the District Court, to establish his right 

• 

ART. 940. The term " owner," as here used, means the 
person having the rightful property in a slave, either in his 
own right, or as executor, administrator or guardian. 

ART. 941. The application or demand, for the possession 
of a slave, spok~n of in Articles 930, 932, 934, and 938, may 
be made by any duly authorised agent of the person who is 
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master or owner of the slave, and shall have the same effect· 
as if made by such owner or master in person. 

ART. 942. Upon any inYestigation before a Justice, or 
Mayor, under the provisions of this Title, if it be proved that 
a slave is in the habit of making contracts for himself, with. 
regard to his labor, without the subsequent ratification by the · 
master, or that he lives off the premises of his master, and 
conducts any business or labor not under the immediate su
perintendence of the master, it shall be deemed sufficient 
proof that he hires his time. 

ART. 943. If it appear to the Justice, or Mayor, that a 
negro arrested as a slave is in fact a free person of color, who 
resides within this State in violation of law, such proceedings 
shall be had as are directed in Title VI, of Part IV. If it 
appear upon such examination that a slave arrested is a run
away, he shall be dealt with as directed by law in the case of 
runaway slaves. 

TITLE VIII. 

OF REPORTS RELATIVE TO CRIME. 

ARTICLE 944. Each Clerk of the District Court shall, . 
within twenty days after the adjournment of a term of the 
Court, make out and transmit to the Attorney General a re
port setting forth : 

1. The number of indictments and informations presented 
to the last term of the Court and for what offences. 

2. The number of arraignments, convictions and acquit
tals for each offence, and the penalties assessed in each case .. 

3. The number of indictments and informations which 
have been disposed of without the intervention of a petit 
Jury, with the cause and manner of such dispo;;ition. 

4. The amount of money collected and reported by the 
Sheriff under any criminal process. 
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ART. 945. 1'he Attorney General shall furnish to each 
·Clerk of the District .Court forms for reports in the casef'! 
provided for in the preceding Article. 

ART. 946. Each Justice of the Peace shall report in like 
manner, to each term of the District Court, the number of 
causes which have been tried and determined before him, 
with the disposition made of the :'lame in all cases where he 
has jurisdiction to try offences ; and the Clerk of the District 

. Court shall send a copy of such report to the .Attorney Gen
eral, accompanying his own report, as required by Article 

•944. 

ART. 947. The Attorney General shall, on the first Mon
. day in December of each year, communicate to the GoTernor 
·of the State all the information which he has received from 
the District Clerks under the provisions of Articles 944 and 

· .. 946, with sucb suggestions thereon as he may deem us~ful 
respecting the penal laws of the State and the enforcement 

··of the same. 

ART. 948. The information thus communicated to the 
Governor shall be by him laid before the Legislature at iu 
regular or anr called session. 



PART V. 

OF Cm-3'1'8 IN CltBIIN.AL AC1'10N~. 

TITLE I. 
'l'AXATION OF COHTtl . 

. ARTICLE 949. The Clerk of the Bupreme Court, each 
Clerk of a District Court. and eaclt Justice of the Peace and 
Mayor of an incorporated city or town, shall keep a hook 

.called a fee book, in which they shall tax the costs accruing 
in each criminal action or proceeding before them. 

ART. 950. When, as hereafter provided, costs are to be 
paid by the State, the fees allowed in Title II, of this Part, 
shall be charged in criminal proceedings ; and if any one of 
the officers named in the preceding Article shall charge, either 
for himself or any other persons entitled to costs, higher 
rates than are allowed by law, he is guilty of a penal offence, 
and subject, on conviction, to Le removed from office. 

ART. 951. When, as· hereafter provided, costs are to be 
paid by the defendant, the fees allowed in Title III, of this 
Part, shall be taxed ; and no officflr entitled to fees shall 
-charge higher rates than those allowed under the penalty 
_prescribed in the preceding Article. 



TITLE II. 

OF COSTS PAID BY THE STATE. 

ARTICLE 952. Costs in accordance with the rates herein 
fixed, shall be paid by the State to the following persons and 
in the following cases : 

To the clerks of the District Courts shall be paid, 
For each transcript on appeal, ten cents a hundred words. 
To the Sheriff shall Lc paid in each case of felony, where 

the defendant is brought to trial, whether he be convicted or 
acquitted: 

For executing each warrant of arrest or capias, or for 
making arrest without warrant, one dollar. 

For summoning or attaching each witness, fifty cents. · 
For summoning Jury, two dollars. 
For conveying prisoners to the Penitentiary, for each mile 

going and coming, ten cents ; for each guard employed by 
him in conveying such prisoners, the same amount ; and for 
the support of each prisoner ten cents for each mile traveled 
in going to the Penitentiary. For conveying a prisoner 
taken under criminal process, ten cents for each mile trav
eled in going to and returning from the place to which he is 
required to convey such prisoner, and the like sum for one 
person employed as a guard in such cases ; and for the sup
port of the prisoner ten cents for each mile traveled in going 
to the place to which he is required to convey such prisoner : 
the distance to be computed over the most commonly traveled 
route. 

For executing death warrant, twenty-five dollars. 
For each mile he may be compelled to travel in executing 

criminal process, or in summoning or attaching witnesses, six 
cents. 

ART. 953. When services lmve been rendered by any 
peace officer other than a Sheriff, in cases where the State is 
liable for costs, such peace officer shall receive the same fees 
as are allowed the Sheriff. . 
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ART. 954. The fees accruing to peace officers other than 
the Sheriff, shall be taxed as Sheriff's costs, the clerk noting 
the name of the peace officer. Such costs shall be collected 
by the Sheriff as a part of his own, and he shall be liable to 
pay the same to the proper person so soon as he has received 
it from the State ; and if he refuse to pay the same when 
demanded he shall be liable in a civil action before a Justice 
of the Peace to pay five times the amount of such fees. 

ART. 955. The foes allowed Sheriffs and Clerks shall be 
audited and paid by the officers of the State Treasury, upon 
the certificate of the Judge of the District Court attached to 
the bill of costs. 

ART. 956. The costs and fees provided for being paid by 
the State under this Title shall be a charge against the de
fendants in cases where they are convicted, in the cases in 
which they may accrue, to be .collected of defendants as other 
costs are under this Code, and when collected of defendants 
shall, in all cases, be paid by the officer collecting the same 
into the Treasury of the State. 

TITLE III. 

·OF COSTS TO BE PAID BY COUNTIES, AND THB 
MANNER OF ENFORCING COLLECTION. 

ARTICLE 957. Each county shall be liable for all the ex
. penses incurred on account of the safe keeping of prisoners 
confined in their respective jails or kept under guard. 

ART. 958. Each county shall be liable for the expenses of 
food and lodging for Jurors impannelled in a case of felony; 
but in such cases no scrip shall be issued or JUOney paid to 
the Jurors whose expenses are so paid. 
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AnT. 95\J. .A Juror may pay his own expenses and draw 
his scrip, but the county is responsible in the first place for· 
all the expenses incurred by the Sheriff in providing suitable 
food and lodging for the Jury, not to exceed, however, one· 
dollar and twenty-five cents a day. 

ART. 9GO. The Sheriff shall receive from the county one· 
dollar a day for each guard he employs, and also the reason
able expenses of such guard, not exceeding one dollar a day,. 
a.nd for the support and maintainance of each prisoner in his 
custody, fifty cents a day during tho time ho has charge of 
such prisoner. 

ART. 961. It i:,; the duty of the Sheriff to pay the expenses 
of Jurors impannelled in cases of felony. (except when they 
arc paid by the Juror himself,) the expen~e of employing and 
maintaining a guard, and to support and take cure of all pris- · 
oners ; for all of which he shall be reimburBed by the county 
acconling to the rates fixed in the two preceding Articles. 

ART. 962. .At each term of the District Court of his 
county the Sheriff may present to the District Judge presid
ing his accounts for the keeping of persons and maintaining 
guards since the last term of the Court, and also for all 
expenses incurred by him for food ::md lodging of Jurors in 
cases of trials for felony during the term at which his account. 
is presented, which account shall be Yerified by the oath of the 
Sheriff. 

ART. !163. If the account doeR not· exceed the amount 
allowed by Articles !l59 and 960, and the same appears to the 
Judge to be correct, he shall allow it; and such account shall 
be filed with the District Clerk. 

ART. 964. The District .Judge shall give to the Sheriff a 
draft upon the County Treasurer for the amount of each 
account allowed by him ; and the same when presented to the· 
County Treasurer shall be paid out of any money in his 
hands. 

ART. \}65. The Coroner shall be entitled to receive for· 
summoning a Jury and all other busines-s connected with an 
inquest upon a dead body, including certifying and returning 
the same to the proper Court, five dollars, to be paid out of· 
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the County Treasury; and when a Justice of the Peace acts' 
as Coroner he shall be paid a like fee for the :;;arne services. 

ART. 966. Services performed under the last Article shall 
be proved by the affidavit of the Coroner or Justice, and 
presented to the District Judge, who shall, if the account be 
allowed, give his draft upon the County Treasurer, and the 
same shall stand upon the same footing and be paid as pro
vided for drafts to the Sheriff. 

ART. 967. The fund raised in accordance with Articles 
806 and 807, shall not be appropriated by the County Court 
for any purpose other than the payment of costs due officers 
in criminal proceedings, and for which the counties are liable, 
and it is the duty of the County Treasurer to reserve said 
fund for that purpose, and pay out of it any draft drawn upon. 
him by a District Judge. 

ART. 968. Drafts drawn by a District Judge on the· 
County Treasurer, shall, without any action of the County 
Court, or acceptance by the 0ounty Treasurer, be receivable 
for all county taxes at par. They may be transferred by 
delivery, aud no ordinance, rule or regulation whatever, made 
by the County Court, shall postpone or defeat the right of a 
holder of such draft to pay county taxes therewith . 

• 
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ARTI-CLE 969. In every case. of niisd~~e~n(!)J", wher~ the 
·defendant is convicted, the . co~t.s sh~l be paid by him ; and 
the same shall be taxed b'y the Clerk, and . cQllected 'Under 

-execution or other process as pr<}vidad· in ..A.rticles 698, 699, 
700 and 701. · · . · · . · - . ". . , 

~ . . . ' . 
. ' , 

ART. 970. Costs whep adjudged . ~ga;inat'· ih.~ 1iefendant 
shall be a-llowed according ·to the folloWing, rat$; :-' ' · · 

' ' . ' . -· ·-

To the Attorney ·General shall Qe pai~, · · , . . . ~ . 
For every 'convic'tio& . for pfi'enee8. ag~irtst tij~ Peual Laws 

relating to gaming, .when an ,appeal is taken: .a.nd .the judg
ment affirmed, twenty dollar~. ·. 

For every like con-vict\on and aifirmanoe of judgment in 
other cases of misdemeanor, ten dollars. 

ART. 971. To the District Attorney shall be paid, 
In every case of conviction for violation of_ the laws against 

gaming, where no appeal is .taken or wh(lre the jttdgment on 
appeal is affirmed, fifteen dollars. 

For every like· conviction and affirmance of judgment in 
other misdemeanors, ten dollars. 

To the Clerk of the Supreme Coart shall be- paid, 
In every appeal by the State in a case of misdemeanor, 

where the judgment is reversed, an~ in every appeal. by the 
defendant where the judgment is affirmed, ten dollars. 

ART. 972. To the District Cler~ shall b,e ~i~", 
For issuing eaeh capias, subprena, atta.chm~t, or . Mher 

process, fifty cents. · 
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Entering appearance, ten cent:-. 
Docketing cause to he char~·ed once, fifteen cents. 
Swearing and impannelling Jury, thirty cents. 
Swearing each wi tncss, ten ccn ts. 
Entering each order, thirty cents. 
Receiving and recording· verdict, thitry cents. 
En tcring juclgmen t, fifty ccn til. 
Each tram:c1·ipt on appeal. ten cent:'l a hundred words. 
Copy of indictment or'information. when asked by defend· 

ant, fifty cents. 

ART. 073. To the Sheriff ~hall he paid. 
For executing warrant of ane;-;t or capia:o-:. one dollar. 
Summoning or attaching witness, fifty cent~. 
For each Jury, one dollar. 
For executin2,· search warrant, two dollars. 

' 
For each execution. two dollars. 
For each commitment or release. one dollar. 
For each bond, one dollar. 
For attending prisoner on halJeas corpus. three dollars a 

day. 
For each mile nece~:-:arily traYeled in executing any crim· 

inal process, including subpmnas and a ttachment:'i for witnesses, 
• stx cents. 

CIIAPTETI 11. 

IN JUSTICES CODRTS. 

ARTICLE 974. In every case of misdemeanor tried before 
a Justice of the Peace, )fay or or Recorder, the defendant 
upon conviction shall pay co.:-:ts accoruing to the rates herein 
fixed, and in every proceeding under this Code, where a 
Justice of the Peace, .Mayor or Recorder, acts for the purpose 
of preventing or supprc3sing crime, co3ts shall ue paid af: 
hereiu provided. 

13 
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AnT. !)75. Justices of the Peace, Mayors and Recorder:-: 
Rhall be allowed costs as follows : 

Issuing warrant of arrest, warrant of commitment, search 
warrant or other rroccs~ against a defendant, one dollar. 

lEsuinp: suhp~ena or attachment. fifty cents. 
Taking hail. one dollar. · 
Swearing- witness, t"·enty-fiye cents. 
Administering- oath, where complaint is made to him rela-

tive to crime. fifty cents. 
f-lwearing; and impannclling Jury, one dollar. 
Uecciving and entering verdict and judgment one dollar. 
}'or each execution, one dollar. 
For making copie:-; of any papers or entries on his dockets, 

jncluding certificate for any pcr:-on applying- for same, fifteen 
cents for each lmndre•l words. 

ART. \17G. The Constable or other peace oflicer shall 
receiYc in all cases before a .Justice of the Peace for misdc· 
meanors, the following fees : 

For executing warrant of arrest, or of commitment. one 
L ' 

dollar. 
Summonin!.!' JmT, two dollars. 
Sening fn{bpceiia or attachment, fifty cents. 
For each commitment, one dollar. 
For each execution, one dollar. 
Por conYcying· prisoner to jail. inclndinl-!· guard aml all 

other expenses. twe11ty-t1Yc cenb a mile. 
For cn·ry mile he maY necc:"sarily tran·l in cxccntiw2.· erim-... .., . ' 

iual proces~. inclndiug subpcenas and a ttachmentt< for witnesses. 
six cents a mile. 

In eyen· case of Yiolation of the law ag-ainst gaming tried 
•' - -

hcfore a Justice of the Peace, :Mayor or Hecorder. ti\·e dollars •• • 

jn addition to the a hon' fees. 

ART. !)77. To the 8herifr. in acldi tion to the fees allowed 
in the preceding Article, shall be allowed, 

For executing search warrant. two dollars. 
For takin!! hail. one dollar. 

c 

AnT. ~)78. The rule;-; as to the r~tL· oi' cost allowed to 
Justices of the Peace, :Mayors and Recorders, and to peace 
officers. arc to apply to procecding:s before Justices, Mayors 
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and Recorders, in cases of Yag-rancy and of other special pro
ceedings of a. criminal nature ; and where the defendant is 
not able to pay in cases of Yagrancy, or of disorderly personR 
the same shall be a tax upon the county. and Hhall lw allowed 
and paid by the County Court. 

TITLE V. 

OF COSTS TO BB PAID BY A WITNESS. 

ARTICLE \17\l. In all criminal ra:o:c:-; >vhen' a witnc~s h~
hccn Huhpocnned aml fail,.; to attmd. he Hlwll he lialJle for tltc 
coHts of an attachment. unless g·ootl cause he flltowll to tl (' 
Court or Mag-i~trate why he failed to oln'.Y the ~uhpccna. 

FINAL T £TLE. 

SECTION 2. And lH' it further rnact<·d. tlwt no action. plea 
prosecution or ln·ocr<'dinQ· in any nilllin:d L'an,;r now prnding·. 
or which may be prntling when this act take.~ etrcct. :-:hall he 
affected hy the repeal of the law,.; uuler wltich it orig·inated. 
but the same 8lmll proCCl'U in all n'."Pcch U:-' if no ~uch repeal 
had taken place; except that all procr·eding" had after the 
time this act takes effect shall be conducted according to it" 

• • pronswns. 



;-o\ECTIO:s' :3. The prori,iou.; of thi.; Code .;hall rc(J'ula.tc 
procccuings in all criminal actions, ancl ;-;hall be the r~tlc on 
all sul.(jecb of which it treat-:, from aml after the first day of 
February, A. D. 1857. 

:-;ECTIO:s' '1. Thi;-; ad :-:hall take effect 011 the first llay of 
February, 1857, ami from awl after that time all laws auu 
parts of law.; now in force which n'gulatc or refer to the 
JH eYention, :-:uppre:;;-;ion, pro-.:ecution antl proceedings for the 
punishment of crime shall stand l'l'pcale1l. 

..:\.pproYet1, 2fith Augu:-:t, lSi) ti. 

-- --------------------------
~OTE.-ln the enrolled coj'y of till' l'o<il', Article 412 follows Article 410, 

which i,; the only error of this kin,J ma:ll' iu the enrollment of the hill. On page 
li:l there is an error of the press, arising from a mistake in the copy furnished 
for publicatior.: Article 908 ohonltl rca•l !107; Article 909 should read ~0~, and 
the following Article should have been inscrtcu as 

ARTICI,E 909. When a free person of color is arrested un,Jer a warrant issueu 
hy a Ma.f;istratc, he shall be brought J,y the ofliccr mal;ing the arrest before such 
\lagistrn tc 



INDEX 
TO THE 

CODE OF CRI~fiNAL PROCEDURE. 

ACCOlllPLICE, I 

testimony of, insufficient to <:om·ict unless corroborated. G53 
ACCUSATION-sec Accused, Criminal Action. 
ACCUSED-see .Arrest, JJail, Commitment. E.camiug Co;trf. 1\Iogistrau, 

• ra1gnment. 
constitutional provision respecting the trial of, 4 

• j.!_(-

cannot before conviction be subjected to greater restraint than is sui!i-
cient to prevent escape, 21 

duty of officer in such case, 21 
mnst be confronted with witne>'ses, except in certain cases, 24 
may waive certain rights, ~G 
when brought before a magistrate, to prevent the commission or an of-

fence, to give bond if required, 81 
refusing to give bond shall bt' committed, 82 
may be discharged, when, 85, flG 
cannot be punished until legally convicted, 17 
after conviction by court of competent jurisdiction, cannot be prosecuted 

for same offence, 18, 19 
acquittal of, however irregular, exempts from second prosccn-ioll or 

trial, 20 
examination of, before magistrate, 233 to 25G 

has the right to examine witncRses, 23G, 237 
witnesses to he examined in his presence, 240 
voluntary statement of, ?.41. 242, 243 
when entitled to be discharged, 247, 248 

may be again arrested, when, 249, 25G 

NOTE.-The references are to tlte Artides. 
A -r.-
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INDF.X. 

AMENDMENT, 
of indictment as to the name of the defendant, 4G!I 

as to other matter of form, 508 
of pleas, 509 

APPEAL, 
may bt> taken by the State, when, ilS 

by the defendant, wh<'n, 719 
no ~ecnrity rNJnired of the State on. 7~0 
defendant in case of felony to be committe<), when, 721 

in ca~e of misdemeanor, when~ 72'2 
defendant mu~t enter into rcco~;niz .• ncc. when, 7~2. 72:: 
on part of the State when taken, 7~4 
ou part of the tlefeudant whe•1 taken, ~~--, 

mode of taking, 72•> 
effect of, 727. 7~R 

transcript on. to be Jl"'JlHC<l wl!Pn, 7~'' 
how sent to thP Supreme Conrt in ··a,;cs of mis<lcmeanor, no 
how sent in case• of [Piony, 7Jl 

,·Jerk to certify as !•) ;l]] cao;ro; wlwr" appeals have been tal;en, 7:12 
certificate to be ti k•l by derk of tlw Stlpreme Court, 733 

••• 
Ill 

clerk of Supr~nll' Court to notify ,\ttorney UeneraL 733 
aflirmance of ju<lgment in n\'e of mi,dcmeanor f"r failure to file tran

script, 7:14 
where tr;tnH>Tipt i~ not recei\·e,J in rase of fl'lony, 7::;; 

no jtHlgment against clrft•ndant t" be aflirm<:<I. nnl•··'" rcconl i~ received. 
7:1 (; 

.;;econtl tran~t·ript to lw :-;ent) whl'll, 7~:7 
aflirman•·e of jn<lpntnt at'ainst tlw State, for failure to tile tran~cript, 

'; :;k 

to be llocl\ete\1. huw. 7:1~1 

deferl<lant n~•·•l not lw prr"ent at the trial on. 7·l0 

to be bean! ant! <lctermined, when. i.U 
jtHlgrneut c,f snpr<·IJW eonrt OIL 7-1:? 1 7 ~ t 

-4 ., ' . ) 
suprelllP court may Illakt• rule.- uf t•roce.lurL' as to tria], on appeal. 745 

crrtificatr of jud~Jilt·nt on, to ''" filet! hy <li.<trid ckrk, j.!l; 

prnrectling-:4 iu the t1istril't court upon allinnanet\ 7-!7. 7-f.;,;. 7-1~1 

upon th,· ,rant of new trial. j,jQ 

upon aflirtn:tncc against the' ~ratt~. 751 
upon r···vt·r".al in favor of the SL\1f'. 7.-~2 

wlH·n jnolgnH•nt is H"l'('l'sed in fal'or of dcfcn•laut <lll<l cause dis
mj_..;f-'l't1, 'j,i:: 

Un lial~eas corpu.tr 1 

trawwript to be sent up. 7.i4 

"hall be heanl upon th•• law a lid !acts an"Inf' ~:pon tlw rcconl. 
---I.JlJ 

to be heard only on the 1nerits, 756 

to be heard at tlll' earliest practical timl', 
cost, how regulated, ;;,~ 

judgment to he conclnsiH·. 7'•~' 

--~ ' ,) . 
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IV l~DEX. 

APPEAL-(, o,zt t" uui) 

judgment on. how certified, 75fl. 761, 763 
liability of officer for disobeying judgment, 760 
<lPfendant nel'd not be present upon appeal. 762 
proceeding where Ll\il is to be taken, IG3 

ARBAIGNME~T, 

object of, 4•J~ 
not to take place except in capital cases. 461 

nor until two olays after service of copy of indictment, -'63 
hrforc arraignment, court shall ascertain whether a motion, exception 

or plra is file<L 464 
defenrlant may file pleas at any time before, 465 
counsel to he appointcu at the time of, in what case, 466 
written pleadings to he deci,Jed upon before, 4GT 
counsel appointed to defend to he allowed time after, 4G7 
proceedings upon. 4GS to 475 

when no sugge~tion is made as to the name of defendant, 468 
when it i~ suggeste,l that the prisoner bears some other name, 

4G~J 

when he refuses to give his trne name, 470 
when defendant is indicted by fictitious name, 471 
indictment read when. 472 
where <lefen<lant pll'a<h• "not guilty, .. 473, 474, 480 
where defendant pleuds "guilty," 475, 47f, 480 
judgment of death in 110 ease to be given without the verdict of 

a jury, .!77 
rule as to pleading where no arraignment is necessary, 478 
procec,ling in felonies les~ than capital. as to name of defendant and 

ameudrueub, 4i!l 

ARREST-See Cap,,·s, l'care Officer, Slieriif 
of olfenclers to be made for the purpose of bringing them to punishment, 

Orr It r o,t: lit Jl[agistrate to peace o.fficc·r. 
I. when injury is about to he committed under his observation, 

14 
2. where threat is made in his presence, 75 

warrant of, when to lJe issued on information, 80 
l1y Inagistra te, ';f) 

By ptau· o(!icer. 
w11rrant of, when sufficient in case of offences threatened or about to be 

committe<!, 1'3 
district court in session may cause arrests in certain cases to prevent 

offence~, 9:! 
may require recognizance, 93 

of persons engaged in riot, 99 
warrant of, in aid of the writ of habeas corpus, 1:33 to 136, lil 
without warrant, 209 to 214 

l. by peace officer when offence is committed within his view, 
209 



INDEX, v 

ABREBT-(co11t1ruud) 

2 when felony or b~acb of &he peace Ia committed within Yiew 
or a aaagiltrate, and be ordera the arreat, 210 

3. when it la aatiafactorfly abown that a felony baa been com
mitte.! and the offender Ia about to eacape, and there IIIlo 
time \o proeare warrant, 212 

when lawfully made without warrant, oftlcer Ia justified In \be 
manner aa onder warrant, 213 

when made without warrant, party aball be Immediately taken befol't: 
a malfatrate, 214 

rulea may be eatabliahed by municipal authorities In certain ca- re
apectlnr, 211 

warrant or, defined, 215 
when auftlclent, 216 
may be tuned when, 217, 218 

oomplalnt, what Ia, 219 
ahall be reduced to writing and aigned or aubRcribed with a 

mark, 220 
warrant or, bow directed, 221 

endorsement or, when olrender escapes \o another county, 221 
may be directed in certain cases to any penon willing to e;xe-

cute, 223 • 
no penon except peace oftlcer can be compelled \o execute warrant, 224 

penon agreeing to execute warrant has all the rights, c.nd iR subject to 
the llabilitlea of peace officer, 224 

penon taken under warrant to be taken before magistrate, 225 
rule where per..on Ia arreskd out of the county where the offence was 

committed, 226 
when penon is aaid to be arreated, 227 
force which may be uaed to arrest, 229, 230 
ofllcer ahall make known his authority and uhlbit warrant when re-

quested, 231 
peraon escaping may be retaken Without warrant, 232 
in c&ll!l'l or atolOln property, &c., under search warrant, 309, S10, 318 
under capiaa, (18 \o 434 
by warrant or the coroner, 865, 866, 867, 872, 873 
of fugitivea from justice, S79, 862, 884, 887 to 890 
in e&ll!l where justices hne jurisdiction to try, 819 to 822 
of ngra.nta, 892, 893, 89-l 
of diMrderly peraons, 901, 902, 903 
in crlmlnal actions before jOBticea, 819 

OF JUDGJIENT, 

deflnl\lon or motion in, and how made, 675 
motion In, mut be made within two days after verdict, 1176 

exception \o the rule, 676, 677, 684, 685, 688 
m&,J be &tanted on what ground, 678 
not gtanted ror want of form, 679 

etrec\ of, 680. 681 

• 
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VI INDEX. 

ATTACHMENT-Bee lVitnesses 
definition of, 4~0 
for witnesses when to be issued, 436, 437 
not to be issued in misdemeanors until after disobedience to the writ of 

su bprena, 440 
ATTORNEY -See Attorney at Law. 

appointed for county may prosecute in justice's court, 818 

fees of, for collecting fines, &c, 808 

ATTORNEY AT LAW, 
shall not divulge a communication made by his client, 646 

ATTORNEY GENERAL, 
shall appear for the State in the supreme court, in all cases where he 

has not been, before his election, employed adversely, 28 
shall appear for the State in cases of haheas corpus when, 20 
shall furnish forms to District Clerk-; as to reports relating to crime, 945 
shall report to the Governor information received relative to crime, 947 
duty of, in certain ease" of appeal, 7:!4 

3AIL-8ee Rscogni::ance-Bail Bowl. 
excc~siH, shall not he re<tnired, R 
prisoner when entitled to, G 

definition of the term, 257 

security given by recognizance or lmil bond, 258 

tlefini tion of recognizance, 25:.> 
of bail bond, 2r;o 

bail bond. when entered into. 2G1 
wonl applies to recogni'Ze~nce:; <.LIHl !Jail l.Jonds, 262 
definition of" on bail;· "gil'cn bail,'" 262 
recognizance when sufficient~ :!~i:~ 

bail bon<l when sutlicil'nt, 2114 
rules prescribecl, applicable to all cases of, 2G5 
reeovcry upon recognizances an<l bail hontls, 26G 
how recognizances allt! bail bon<!~ are construed. 2G7 
rule as to married women and minors, 2GS 
number of sureties an<l their sufficiency, 26!l 
sureties to he severally bonn<!, 281, 28:l 

property exempt from liability, 270 
<>ath to be taken by surety, 271 
rule as to amount of bail, :!72 
~urrenuer uf principal by, 213 to 2SJ 

may surrender prineipal, how, 27:l 
rule where surrendered during term of court, 271, 27G 
in case surety desires to surrender, may obtain warrant how, 27{ 

when surrenuereu in Yacation of court, 275, 277 
oruer of the court in case of surrender, 27G 
warrant of commitment by magistrate, for failure to give other 

bail, 277 
as to senuing defendant to another county, in case of surren_ 

uer, 278 
authority of sheriff to take hail, 27!.!, 280 
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BA.IL--(continul!d.) 

in caae of surrender by one surety, the others still bound, 282. 
283 

before examining court, 284 to 299 
what rules applicable to, 284 
after examination, magistrate, in a proper case, shall require 

bail, 285 
for ot'l'ences less than capital, defendant is entitled to bail, 286 
rule in capital cases, 287 
amount to be fixed by magistrate, 288 
reasonable time to be allowed to procure bail, 289 
commitment for failure to give bail, 290 
b&il bond to be prepared by whom, 291 
as to form of bond, 292 
accused set at liberty on giviug bond, 293, 294 
proceedings to be certified by magistrate, 295, 2911 

bail by witness, 297, 298, 299 
may be required of witnesses on both sides, 297 
amount of bail, how regulated, 298 
bond how recoveeed upon, 299, 450 

in ease of property taken under search warrants, 331, 333 
in case of ch&nge of venue, 534 
forfeiture of bail, 407 to 417 

when recognizance or bail bond m&y be forfeited, 407 
mode of forfeiting, 408 
surety to be cited, 409, 412 
answer of sureties, 410 
failure of surety to answer, 412 
causes which exonerate suretic8, 413, 414 
rule where defendant appears before final judgment, or is ar

rested, 4.15, 416 
judgment against surety, when no sufficient cause is shown for 

the failure of defendant to appear, 417 
taken by sherilf, when arresting under capias, 424, 426, 429, 432 
taken by coroner, 868, 869, 871 
in case of fugitins from justice, 885, 887, 889 
defendant entitled to bail when continuances have been granted to the 
State, and ue demands a trial, 5U 
upon appeal, 721, 722, 723 
forfeiture of, to collect fine, 695 
In cases tried before justices, mayors, and recorders, 823, 840, 841 
in caleB before coroners, 868, 869, 871 

BA.IL BOND-Bee Bail-Snrety. 

to be taken where the life of a person is threatened, 91 
definition of, 257, 258, 260, 261 
when sufficient, 264, 292 
recovery upon, 266, 407 to 417 
how construed as to the appearance of the party, 267 
In ease of property taken under search warrant, 333 
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BAIL BOND-( COJilttl ..... ) 

c:oroaer. &68, @a, 810 
appropria\loa of moaey colleeud aacler, fii08., 807 
feu for collectllll, fi08 

BJ.IUFF. 
to be appola\ed for graad jar)', 318 

hia dutln, 369 
to be appoill\ed for jury oD U.e VIal of erimlaal aeUoa, 118 

hia dutlee, C09 

BJJ.L OF EXCEPTION8, 
to aDy decl.ton, oplaloa, order, or eharge or the 

C03 

BOND-Bfe Bail Bail Bontl. 
to ~ taken by martatra&e for the prn·entlOD of ol'eDc., 81 

when 11uiBC'Ient, 84 

.......... 

bow sued on a ad collec&ed, when taken to prnent 81, • 
eurety may exoaerate hlmaelf from. bow, 89 
lluty of magistrate• as to amount of, 90 
oath byaurety to, 00 

to prevent the circulation, etc., of libel, 95 
may be required after coav1ctlon, for engaging In oeeupaU011 bjutc. 

to public health, 108 
In auch caae, nature of the bond and mode of 101 
proof of breach of bond in such cue, 110 

aure\lea on, to be aeverally bound, 2Sl, 283 
in caaea or aurrender by one IIUJ'ety, the othera are atfll boallcl, In, 181 
appropriation of moaey collected under. 806, SOT 
fees for collecting, 808 

('Al'IA8, 
term deftnf'd, 420 
when anfticient., 421 
when to ~ isaued, 418, 419, 422 

1. where defendant on ball lalla to appear, 418 
2 where defendant baa not been or 411 
3. immedia&elyupon the preaentment ot lacUctma' • ..,._.. 

tion, 422 
•hall not loae Ita forcf', If not eJreeu\ed wtt.bln the Ume ~ aa 
any peace omcer may arreet under, 42i 
defendant Arrested under, to ~ delivered to the ~ W 
aherifl' arresting under, may take ball when, ~6 
uefendant arrested under, to be brou1ht before the wbea, G7 

to ~ conftned in jail whea, 428 
of the bail taken by aherUf, when arreaUIIIUDder, 429 
rnlee applkable to muler, when made In the COIUS\7fll61 ,._. 

cation, 430 
arreata under, out or the county or the proaecutloa, 411 to 616 

I. In capital 431 
2. ln felonlee not capital, 412 
3. In mlademeaaora, 4!2 
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4.. in bailable cases, where the defendant refus~s to give bail, 433 
6. where the defendant has been placed in jail, 434 

arrest under, after judgment, 692 
in case of escape before or after verdict, 697 

execution of, when issued after judgment, 698, 699, 705 
C9 AI.liENGE, 

to the array of grand jurors, 362, 363 
causes <Jf, 363 

to any member of the grand jury, 362, 364 
causes of, 364 

to array, or particular member of grand jury, to be decided summarily, 365 
duty of court, when challenge is sustained to the array, or to members of 

the grand jury, 366, 367 
to the array may be made, when, 369 
to particular person when, 369 
definition of "array," 368 
to juror for the trial of criminal action, definition of. 566 
is either to the array or to a single juror, 567 
to the array of jurors, may be made by the State, when, 568 

may be made by the defendant, when, 569 
to individual jurors are peremptory, or for cause. 570 
definition of peremptory challenge, 571 
number of peremptory challenges allowed to ~tate and defendant, in 

capital casea, 572 
in felonies not capital, 573 
in misdemeanors, 573 

to jurors in justices courts. 827. 828 
for cause defined, 575 
what are causes of, 575, 576 
juror sworn to answer questions in case of. 577 
duty of the court as to certain special causes of, 578 
court is the judge of the qualification of jurors, 579 

CHANGE OF VENUE, 
for wbat causes may he granted to tbe defendant, 527 
alllda.vit for, by whom made, 527 
when granted on application of the Atate, 528 
not to be grant!'d to defendant until motions, exceptions, and special 

pleas are disposed of, 529 
to what county cause shall be removed, 530. 531 
duty of the clerk in ca.qe of, 532, 533 
when granted, defendant to be recognized if on baiL to appear at the pro 

per court, 534 
to be removed to the proper county. if in custody. 535, 536 

CHARGE, 
of the court in criminal acti<Jns, 594 to 602 

shall be delivere~.l in writing, except in certain cases, 594, 599 
to be confined to the Ia w of the case, 594, 595 
written charges !QilY be asked by counsel. and sha 11 be given. 
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CHARGE-( coutwued.) 
r.1odified, or refused, 596 

jury may ask for further charges, 614 
~hall br certified and made a part of the record, 597 
rule as to misdemeanors, 598, 599 
only such to be read as are given, 600 
jury may take copy of charges given, 601 
failure to comply with requirements as to charges, good ground 

for reversal, 602 
CHIEF ,JUSTICE OF A COUNTY-See JIIagistratc. 

suhject to removal from office for neglecting certain unties, 33 
duty of. in rePpect to vagrants and disorderly person~. 892, 903 

CHILD, 
when incompl'tent to testify, GH 

CITIZEN. 
of the State, shall not l1c deprived of life. liherty, etc., except by dne 

course of law, 3 
<JJ,EHK OF COUNTY COURT. 

sh" ll keep in his office a list of grand jurorR, selectul for each term of 
court. 342 

shall furnish to district clerk, a list of ~rand jurors selected, 344 
CLERK Of' 'l'HE DISTRICT COURT, 

his general duties. 47 
shall issue process, 47 
shall ftle papers, 4 7 
is lia hle to prosecution for failure to perform duty, 47 
deputy may perform all the duties of, 48 
shall issue writ to summon grand jurors, 345 
duties of in ca'e of change of venue, 532, 533 
duties of as to speria I venire f:teias in criminal trials, 5-19, 55;; 
shall issue warrant for the exccutiou uf sentence of death, 690 
shall issue capias on ju<lgrnent to collect fine, 700 

ou judgment of imprisonment, 705 

shallmal\e out certified copies of judgments, G99, 706 
unties of in regard to appe~ls, 729 to 732, 737, 74G, 754 
shall report to th•• Attorney (;eneral as to criminal proceedings, 944, 94{; 
costs payable to, 95~, 955, 972 

<JLERK OF SUPREME COUR'l', 
duty of in relation to appeals, 7:J3, 73G 739, 753, 759 
cost accruing to, 971 

CODE OP CRI.MINAL PROCEDURE. 
its objects, 1 
general provisions of, 1 to 27 
<liviiled into five parts, 56 
provisions of to he liberally constrneu, 25 

where there is a failure to provide a rule of procedure, common law te 
be resorted to, 27 

COMl\IlTMENT-See Examining Court, Accused. 
after hearing before an examining cQurt, 250 to 255 
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COMMITMENT-( toll I inucd.) 
to jail of another county, 251 
warrant of, 252, 253 

right and liabilities of counties in respect to prisoners, 254 
sheriff shall keep prisoner safely, 255 
of defendant after surren<.lcr hy l>ail, 27(j, 277 
to jail of another county after surrender, 278 
on account of failure to give hail when requiretl, 290 

defendant in iiUCh case to be tlisd1arged on givin;; hail, 294 
by warmnt of coroner, SGS 
of fugitives from justice, 88;,, SS7. :;s!) 

CO)IMON LAW, 

when to be resorted to, 27 
rtlles of evitlence of, how far applicabl<• to criulinal actions, G313 
rules of, as to incompetency of certain persons, !148 

COMMUTATION OF PUNISHMENT-See Govemur. 

CONJ<'ESSION, 

of defenuant may lJc usc<l again,;t him, when, 6Gl, 662, GG:J 
of slave when not to he nse<l. I;G:l 

CONSTABLE-Sec Peace Oj}icer, Cusls. 
; 

CONSTITUTIONAL PROVISIONS, 

applicable to the Jlrosccntion of ofloncc~, collcete<l and insertell, 3 to l£ 
legislative C<'nstruction of S<'Ctinn If., bill of right~. 17 

of sel'lion 1~, bill of rights. IS, l!l. 20 

CONSTRUCTION, 

legislative, of ~Pction lG, hill of rigl1ts, 17 
of svction 12, hill of ri:2hts, 1~, 1!1, 20 

CONTINUANCE, 

of criminal actions by oper;1tiou of l:lw, 513 
may he gmDled upon application of the state or of the tlefendant, 514 
first application for by the stale, 513, 517 
sub~equt·nt applications f<'l' hy the state, 511;, 517 
first application for by the tlefentlant, 518, !i~O 
snbseqn,•nt applications for hy the dcfen<lanr, 51~. 520 
applications tor, by defenr]<u,t, !llust he sw.,rn to, .;21 
not nece><sary to file a written motion for, 523 
application for, shall not be henrtluntil after action npon motions, pleas 

and cxcC'ptiuns, 5:!3 

modification of the rnle in eases where no sen· ice has been made 
or the iiHlictmcnt or information, 52:) 

defendant, when entitle,! to lJc tlisehargc•l on baiL in ..:asc more than one 
continnance has IJCcn grnnte>l to tttl' state, ancl he demands a trial, 52~ 

where more than two continuances have hecn grante<l to the state, de
fenuant may be <lischargc<l on his in•liviJual recognizance, 525 

may be grantet1 after trial connnenees in certain cases, 52G 

CO~V!CT-See Conviction, Judg111ent, Seatence. 
conveyed to the penitentiary, in wllat manner, 70G, 707 
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CONVICTION, 
where person is entitled to trial by jury, can be had only upon legal ver

·lirt or plea of guilty. 22 
no person can be punisheu until after conviction in a court of competent 

jurisdiction, 17 
nor subjected to second prosecutioi, after such conviction, 18 
explanation of the rnle, 19 

judgment upon, when rendered in· case of felony, 629 
<1efentlant in case of, to remain in custody, when, 634 
eannot he had on the testimony of accomplice unless corroborated, 653 
jnllgment upon, in case of felony, 682 to G90 

in case of misdemeanor, 691 
enforcing juugment in case of !Inc, G!J8 to 703 

in case of imprisonment in jail or the penitentiary, 704 to 707 
in capital case, 708 to 717 

CORONER-See Jl[,gistrat~. lnqne<t, Peace Officer 

COST, 

subject to removal from otlice for neglect of certain unties, :J3 
"hall hol<l inquest, when, 851 
may cause bo<ly to be disinterred, 852 
shall act upon verbal or written information, s;;~ 
sheriff or prison lice per shall rep&rt to, as to person dying in prison, 85! 
may "ummon jury of in<Jucst in person, or direct to he summoned by 

other officer, R55 

"hall proceed forthwith to the dead body, 858 
oath to be arlministered to jury, 859 
may summon witnesses, SGO 

shal: cause testimony to be reuuced to writing, 8Gl 
shall sign anrl certify verdict of jury of inquest, 8G3, 876 
shall keep minuk book of proceedings, 8G4 
may issue warr.wt of arrest., when, 8G5, 872 
warrant of shall he execut~d by peace officer, SGG, 874 
as to sufficiency of warrant of arrest by, SG7, 873 
may commit to jail person accused, 868 
bail bond by, 8G9, 871 
~hall tile papers with district clerk, 870 
justice ot the peace may act in absence of, 875 
person anested hy warrant. of, not to be taken from the hands of the 

officer by warrant from magistrate, 877 
cost payable to, 965, %6 

i 11 cases of ha he as corpn~, I Gfl. i 58 
how collected in criminal actions, G98 to 703 
how regulated upon appeal ou habeas corpus, 75R 
collection of, in justices courts, 845 to 850 
LlX:ttion of, D49, 950, ~.51 
to be paid by the state, 952 to fl5G 
t0 be pai<l by c,l!lntie•, 957 to ar;s 
to he paid by the uefendant, DG9 to Di:l 

to the attorney general, 970 
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COST-(contimted.) 
to district attorney, 971 
to clet·k of the supreme court, 971 

. to district clerk, 972 
to sberill', 973, 9~7, 978 

in justices, mayors and recorders courts, 97-! to 
to justices, mayors and recorders, 97 5 
to consta~l,!l, 976 
to sheriff, 977 

to be paid by a wit11_ess, 97U 
COUNTY, 

when liable for costs, 957 to 96B, 978 

978 

COUNTY COMMISSIONER-See llfagistrate, County Court. 
subject to removal from office for neglecting certain duties, 3:1 

COUNTY COURT-See Jury, Orand Jury. 
shall compensate the sherill' for expense of keeping prisoners, 41, 4o2, 43 
duty of in respect to grand juries, 335 to 343 
shall meet when, fdr the purpose of selecting grand jury, 33ii 
ctnorum of, how constituted, 336 

may meet ancl adjourn, 337 
chief justice may appoint a tilne when there has been a failure to meet, 

'l''~ • a 1 

shall proceed, when as~embled, to select grand jury, 338 
. ' . 

character of persons to be se,lccted by, as grand jurors, 3ilfl, :·JU 
proceedings of to be recorded, :140 , 
shall regulate grand jury service, how, 341, 343 
duty of respecting tbe construction of jails. 714 
duty of as to Insane persons, 792, 793 
duty of as. to vagrants, 896 to 898 
duty of as to appropriation of fines, &c .. 967, U68 

COUNTY TREASURER, 
drafts upon, in favor of shPrilf or other officer, !164. !JGu, !J!i7, 968 

COURT8, 
shall be open for redress of wrongs, t-i 

proceedings in shall be public, 2:.: 
lmving jnris<liction in criminal actions, :;7 

A.s to supreme court. 58 
as to district courts, 5!l 
as to justices courts, 61 to 65 
as to mayors an<l recorJerR courts. !i.'> 

(JRLMIN AL ACCUSATION-Sec. C.-i-minaJ Action 

CRIMINAL ACTION-See Limitation, Venue, Indictment, Information. 

is prosecuted in tbe name of tbe State against the party accused, 51 
time within which. may he commencet.l, 182 to 189 
proper county for the prosecution of, 190 to 208 
for offence committed out of the State. when barred by former con vi• 

tion, 205 
when barred wh()rc different counties have jurisdiction. 206 

n* 
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CRIMINAL ACTlO~-(conti.·lllfd. l 
shall be dismissed if no indictment or information ill presented in proper 

time, 5:!1 
when district attorney may dismiss, 538 

in case of persons jointly indicted, 588 
evidence in, 638 to 6G8, 7G4. to 780 
costs in, 94.9 to 979 

CRIMINAL PROSECUTION-See Crimitlal Aellon. 
DEFENDANT-Sec accused. 
DEFINITION, 

of words and phrases used in the Code, 4.9 to 511 
how words are to be understood, 49. 50 
of "magistrate," 52 
of "pe¥8 officer," 53 
or "officer," 64 

of "examining court," 55 
DEPOSITIONS, 

when taken, 764, 765 
rule as to the right of the State to cross examine, 764 

· as to consent of the defendant that the entire evidence shall be 
used, 764 

may he taken before whom, within the State, 766 
out of the state, 7G7 

of non resident witness temporarily in the State, 768 
rules prescribed in civil rases to apply, when, 769, 770 
oath to be taken by ddcndllnt, 771 
written intcrrogatorieb to be filed and served, 772 
certificate of officer as to the identity of witness, 773 
certificate of authentication, 774 
taken before examining court without interrogatories, 775 

without commission, 776 
iu what cilsc the magistrate shall proceed on request to take, 77G 
duty of officer to attend and take deposition, 77i · 

return of, 778 
oath to b~ taken before reading, 779, 780 

DEPFTY CLERK-See Cieri: of District Court. 
may perform any tluty of his principal, 48 

DEPUTY SII ERI FF -See Sheriff. 
' 

may perform any <1uty imposed upon the sheriff, ·U 
DISOIU>ERLY PERSONS, 

proceedings against, DOl to 905 
term defined, 902 
bow arrested, 903 
punishment of, ~04 
may d!>manrl a jury, 905 

DISTI~ICT ATTORNEY, 

• 

shall represent tbl' State in all criminal cases where be bas not been 
otherwise employed before his election, 30 

shall. when in the county, represent the State before examining conrt, 31 
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DISTRICT ATTORNEY -(contiilued.) 
his duty in relation to cases of habeas rorpus, 15G 
may go before the grand jury, when, 373 
shall advise the grand jury when called on, :la 
may examine witnesses and advise the grant! jury as to proper mode 

of interrogating, 375 

shall propare indictmentH for the grand jury upon memorandum fur
nished by the foreman, il85, 38G, 387 

fees payable to as cost, 808, f)jl 

DISTRICT COURT-See Habeas Corpus. 
jurisdiction of, 59 
jurisdiction of judge of, GO 

may cause arrest of persons to prevent thr.·a tene<l offence. 93 
may grant injunctions and orders to suppress offences of a permanent 

nature, 108, 113, llG 
judge of may grant writs of habeas corpus, 122 
duty of judge of, where application has been made for writ of habeas 

corpus after indictment found, 126, 127 

shall grant writ of habeas corpus without delay, 131 

judge of may grant writ cf habeas corpus without application, 132 

may issue warrant in ccriain casPs •Jf •letention, 133, 151 

shall allow reasonal:lc time for production of a prisoner. 150 
general duties of in relation to habP3S corpus, lu7 to 1GJ, 166, 

1fl!l, 170 

costs in. 952 to 97:l 

DYING DECLARATIONS-See Evidence. 
when competent t~stimony, Ct;o 

ELECTIONS, 
suppresRion of unlawful assembly. riot, and •listurbnnces at. lOG, 107 

ELECTORS, 
privilege<! from arrc,t, when, 11 

ESCAPE, 
• 

of <lefenilant, before or after venlid. en 
capias to b<, i~'nc<l, G't7 

EVIDENCE-See Depositious. 
General rules of 

rule:; of the common Ia w to govern. ho·;v far. C38 

• 

rules prei'nibe·l hy 'ta I<Jte in ri\'il suits to govern 
case~. how far, G:l!l 

presumption of innocenl0, 640 
rules a' to olfnnccs consisting of •Iegree;;, CH, G42 

• 

criminal 

jury nrc ,iu<lgcs nt the Ltet~ :• n•l of the weight to be given to 
them, ext·t·pt when, 1:4:l 

Persons 11Jfw may testiJ!t 
enumeration of those who are incompetent, GU 
1. as to insane pcr,ono<, ,; t.l 
2. ns to children, GH 
1. as to slaves antl fre" persons of color, C44 
4 a~ to attorney at Ia win case of his client, 646 

' 
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EVIDEMCE·-(cu••tilltud l 

• 

court may lnterro~tatc wl\n- a .. to bia compewDcJ to W.UIJ, 
f .. 5 

huaha.nJ and wife Bhall not testify as to certain comm.nniea\ioM 
S.7 

exception to \be rule, 64 7 
busban•l and wife may testify for each oLher, "8 
husband anJ wife shall no& testify agaiall ncb other. exee.

for offence of one agaiD&\ the other, 648 
as to religious belief of a wltneSil, S.9 
jndge of the court iF compe\{!n\ to testify, 6.;() 

when a ju.lge ~ball not be requin~d to tl!atlfy, Gal 
jud1e, when a wilness, may be sworn by the clerk, $S2 
rule aa to the eviJcnce of accomplleea, 653 

As to Jl•trticuiar •1ft nee •. 
as to treason, tj54, ,,..,:; 

rule where two witnesses, or one with corrobora&iD( dreaa· 
stances, are requircJ, tj56 

as to perjury, 657 _ 
as to forgery, ti5R, ti.)~l 

Dviu![ tl,d.tratio>u . ' 
rules as to competency of, 660 
1. party must h:l\·e no bo]1e of r~coTery, 680 
2. must he vo\nntarily ma<le, 660 
:J. must not he mado in answer to leading interrogatoriee, 8 .. 
-1. party mu9t he of sC'und mind. tl60 

f.'o>I(OJI-ulls o( accused. 

• 

may be used against him. when, 661, 662, 66:; 

I. they mu~t hBve been freely made, 661 

2. must. hBvc hl'cn ma•h• when under no restraint, except ie 
partieular c:u•e~, 1;.;2 

:1. conf .. ~sion or a Mia ve shall not be u~ed as evidence after eh&a· 
• 

tiqement inllicted or threatened, 6G3 
Mt. .. (t/lrouou~" prat•isiou3 rclati-11!: to 

where part of ~~~ act. ·leelaration. conversation or wri\inc ia 

offered. t;64 
where a .tctaile.t act. <lcclaration, convenation or writing ia 

offered. •>64 
whl're an instrnrncut is partly written an<l partly printed, 61ii 
when a "ulnlcril>ing witnl'SS clcnies or <lc.ell not recollect the •~•

cution of au instrnment, 666 

proof of ban•lwritiug Ly compariaoo, 667 
in what manner a :•arty may contradict hill o11·n witnc1111 181 

in case~ hi.' fore j usticc<, '""Y"~'" . .u I rl'eor<lt·r" .·ourtq, 1:1:17 

EXAMININ(; COURT, 
definition of tl•e term. ,;:, 
prl)rel'•ling' h;·f••Jt', 2:1;; to ~,jt; 

magistrate shall pmc·;·('d tu c·xau11ru· into the truth of \be 
t . •)""'! sa ton .... .). 
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•x.AMINING COUR'l'-( continued.) 

• 

magistrate may postpone the examination to procure testimony. 
234 

accusell to be k~pt in cu11tody during such postponement, 234 
witnesses shall be examined before any ntatcment on the part 

of the defendant, 235 
witnesses may be put under rule, 235 
person prosecuting may examine witnesses, 236 
defendant or his counsel may examine witnesses, 236 
if there l.Je no counsel on either side, magistrate may examine 

witnesses, and defendant has the same right, 237 
district attorney to be notifie<l of the proceedings, when in the 

county, 237 
testimony to be reduced to writing, signed and certilled, 23B 
magistrate may postpone for further testimony, when, 239 
examination to be in presence of the ac.cused, 2<l0 
after examination of the witnesses defendant may mal•c Tolun

tal"y statement, 2U, 242 
• 

voluntary statement to be reduced to writing, signed anll certi-
fied, 2<l2, 243 

attachments may issue for witnesses, 24<l 
attachments to be forthwith executed, 245 
when attachments may issue for witnesses in another county, 2<l6 
when defendant is entitled to be discharged, 2<l7, 24B 
no magistrate, except judges of the supreme anti district courts 

or chief justice of a county, can discharge, without ba.il, in 
in capital case, 2<lB 

after examination defendant may be again arrested, when, 2t9. 
256 

after examination defendant shall hl• rlischarged, admitted to 
bail, or committed, 250 

commitment by examining court where there is no safe jail in the coun-
ty, 251 

warrant in such case, 252 
warrant of commitment, when sufficient, 253 
right of recovery for expenses by the county to which prisoner 

is sent, 25<l 
bail before, 28<l, 296 

as to witnesses, 297, 29B, 299 
voluntary statement may he used in evidence against defendant, 662 
depositions taken before, 764, 775 to 778 

.IECUTION, 
of judgments, 698 to 717 
writ of, to enforce judgment, 701 
of the penalty of death, 70B to 7li 
or judgments in cases tried before justices, mayors and recorder~, 845 

to 850 
PllLO:NY-Bee l.Wictment, Arraignmem Judzment. 

can be prosecuted only by indictment, 390 
process for witnesses in case of, 436, 437 
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FELONY-( continued.) 
· on trials for, defendant must be present, 540 

shall, in such case, be placed in cuslody, if on bail, 5{2 
challenges to ,iurors in ca~e of, 572, 573 
judgment in case of, CR2 to 690 
enforcing judgment in caPe of felony, not c:lpital, 706, 707 

in capital case, 708 to 717 
appeals in case of, 721, 7:31, 735, 736, 747, 7-18 

FINES, 
capias to collect, 692 
execution to collect, 701 
collection of, 698 to 703 
forfeiture of bond in case of, 695 
how defendant may be ilischarged from, 692, 693 
appropriation of, ROG, SOi 

duty of county court in relation to, 967, !JG>! 
fees to officers for collecting, 808 
may be remitted by the Governor, 800 

FORFEITURES, 
of money, how remitted, 809 
of land, how remitted, 810 
appropriation of, 806, 807 

duty of county court in relation to 067, 96~1 
fees for collecting, 808 

FORGERY . • 
rules of evidence in cases of, 658, 65~ 

FREE PEI .SONS OF COLOn, 
competent witnesses, when, 6cH 
definition of the term, 906 
cannot l?.wfully immigrate to u;· rer ti:l in the State, 907*' 
magistrate may is?nc WJ"rant a::;ainst, wl.len, 90S"' 
when arrested, shall !Je brought before tl.le magistrate, 909*' 
magistrate shall orcler the Lliring out of, for ~ix months, 916 
proceeus of hire, how tlisposed o[, \ll1 
may again be hire·! out for five y•:ar.> upon t'oliling to leave the State 

without good excuse, 912 
procecus of 8eeont1 hiring, how di~posed of, 913, 914 
to be again warned by the sheriff' to leave the State, 914 
ma.y be sold, if he fails to leave the State, witl.lout good excuse, 915 
ownership of, to he fully vested in the purchaser, 916 
proceeus of sale, how di~posetl of, fl1G 
shall he considereu ana tr~ated as a sJ,: ve while hired, 917 

FUGITIVES FRO~l JUSTICE, 
from another State or Territory, to be delt\·ercd up on demand, 878 
judicial and peace officers to give aid in the arreot and detention of, 879 
no person shall be arrested or delivered np for an offence committed 

prior to February 16, 1846, 880 
-- ~ ~~ ~- ~-- ~ - --~--~-~---

* See nou pruerling tlte Index, n•hcrc t!te mista!.e in numbering tlte Articles 
is explained 
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FUGITIVES r'ROM .TUSTlCE-(coutill~terl.) 

duty of magistrates in regarJ to the arrest of. 882, 885, 888 
complaint to procure wctrrant of arrest against, ss:l 
warrant for the arrest of, ~~i 
bail or commitment in cases of, ss;,, 887, SS~J 

of the proof to be produce'! in cases of, 8HG 
magistrate shall give notice of proceedings againRt. to the distril:t at. 

torney, SSS 
<1istrict attorney shall give noti~c to Governor of the State or Territory 

from which the defendant is charg-ed to have flc,J, Sf\8 

when to he cli.•ehargctl after commitment or hail, R~!J 

rule where a Jlt'rson has h<•en once arrestetl and •lischarge,1, R~O 
escaping from this State, procce,Jing relating to, k~l 

GOVERNOR-Sec Fines, Fo(feitures, Fttt;itivcs fro,t. justice. 

may remit fine'! and forfeitures, 809 
shall report in snell case In the Jcgi,1ature, SO() 
may remit forfeitures of bu,J, ri~hts an•l privi1eg.·s whcu, 810 
may commute puni.;hmcnt, Rll 
m'\Y rcpo·ic1·e and rld:ry :he r·xecuti:>n ol tlw penalty of tleatb, 812 
rluty of, in r<·opcd to fngitiw; from .instil'<". .~/;:, ~~0. S.'il, ~Rfl, '<flO 

.shall eonrmnnkatc• :o the J,e;;i~btnr·~ inforll':ltion t•,l'l't'·e,.J relative to 

nim<', fl4 ~ 

;;RAND JUROit-S .. ·,) ,;,.,,,!] J~<ni 
!;RAND JUHY-See f!l,hrt"teitl. 

1 t l I t ll I t - ')')"" .-..•)-w H'n 0 lC ~(· ('.' ,_q I'J t l'! ('0\.lll V C llll"t .. ,,,,, ,,JI 
• • 

not k-;'< tlun fift•:1'n nor Jllf)rl' t!ran twc·nty to!,,, .. oJedc•l a,; grand ju-
ror -. <')•)0 

~. d.J o-:"1 

<[nulifications uf, 3Jf) 
proecerlin;.;~ of tiH• ,.,mnty e<lltrt It> \,,, l'L'cnt·•lc'tl. sLltin2; particularly 

the natnL''"i of t~l'.' pt·r~on:-: s,·lcd•_•·l. :110 

to he con1po-..c~1 of nh'll of g-qo•l mur;tl <'h:tr:tctcr an·l intellig-L'nce, :111 

tel he uhtrillllif'•1 a-; (O r<•sitlcll·'C t''Jil'l\Jy tit;·nn;.;h t!t<' ('tlllllty, 341 
u:~meg of. t•J he• p]a,.,.,] on a 1i.st an<1 kc·pt in thP •'O<tllty c·J,·rk·" office, 342 

ocrYice npon, to Jt,, •W re~;"uhtte.l a·; to f.dl '''I'Lllly u:Jtm all citizens 
~·ompctrnt tlH'I"t'fnr. 3-l:~ 

ii~..it of. tq hP furni..,ht'·1 to th•.' f·l~.:rk or the• di~tri··~ rrl\tl't. :H.J 
clC'r!i: of thr~ di . ..:trir·t \'!Hirt sh.tll i~~u~~ writ. for :-illl!lilloiliiH~~ 3J;j . ' 

memb<'l'.'< of. t" ht' notific•tl hy thl' .,l,Pritl'. ::11) 

how org~\Jiii>'rl whPn tiH1 l"i~ is a fa.ilnr,~ to ~-l·ln't nn~_l ~umrnou, 34.7 
if as m~ny ':s lilt ···n pc•r>on" oeh·dc·l att .. n.l, the court shall proceed to 

impanncl, :J.j'< 

each member of, to lH' illt,·rrugatr·,1 a-< to his qt.:di!1rations, 3-1~ 

question' to he aHket1 before imp,l!tne\\ing-. :;,;o 
when !1 J>er•on iH <jualitlc••1 to -;PrVI' upon, ::.;1 
•• ny p(•nou snmmonet1 wh 1 i.' n<Jt •tualitiet1 to ,,.rvc upon, to be ex. 

1 ') • •l 
cu~e· , ,,,) ... 

if a• many"' fifteen of tho''·' summotl.'d are •1nalific't!, they shall be 
impanncllerl. :;5:1 
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URAND J UJ:Y -(tu11tillutd.) 

when less than fifteen arl' present other persona to hf> summoned to 
Hupply the deficiency, 354 

when by challenges le~s than fifteen remain, the deficien(\y to be sup-
plied, 355 

foreman of, to be appointed. 356 
oath to be administered to, 366 
to be instructed by the court as to their duties, 357 
bailllfs to be appointed for, 358 
hallilf to obey the in11tructiona of the foreman, anu to be in constant 

attendance upon, 359 
a grand juror is said to be impannt>lled when, 360 
definition of "panel," 360 
when foreman of, is absent another to be appointed, 361 
array of grand jurors may be challenged when. 362 
cau,;t•s of challenge to the array, 363 

to a particular juror. 364 
court shall decide summarily upon challenge, 365 
when the challenge to the array is sustained another granu jury to be 

summoned, 366 
when by challenge to particular persons the number is re•luced below 

fifteen, others to be summoned, 367 
"array of grand jurors,•· meaning of, 368 
time for challenge to the array, 369 

to particular person, 31l9 
twelve members con~<titute a quorum, 370 
duties. privileges and powers of, 371 to 389 
after being organized, shall proceed to diRcharge their dutic,;, 371 
suitalole placl' to he provided for. 371 
deliberations of, Rhall he secret, 372 
penalty for divulging secrets of, 372 
district attorney may go before, when, 373 
may send for the district attornl'y when. 374 
district attorney may examine the witnesses heforc, 376 

may advise as to the mode of interrogating, 375 
may ask and rl'ccive advice from the court, :l7G 
mode of asking advice, 3iG 
shall meet and adjourn at what times, 377 

• 

shall inquirl' into all olfenccs liable to indictment of which they have 
knowledge or receive information, 378 

roreman of, may issue ~urumon11 for witnesses, 379 
witness refusing to ohey snmnwns shall be attncht'd an•l taken hcfore. 

:!80 
how witness may be compelled to testify bef.:>re, ::~I 

witness shall be first sworn not to divulge any matter of which he is 
interrogated, :J82 

as to the questions to be propounded by, 38:: 
~hall not make any general presentment upon politiral. moral or rt>· 

lif5ions subjects, :184 
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• 
• RAND JURY -(~ontinued.) 

after hearing all testimony which is accessible, shall vote as to present
ing a bill of indictment, 3M 

if twelve concur in fin<ling a l•ill, foreman shall furnish the district 
attorney with a proper memomndum, 385 

memorandum furnished by the foreman shall state what, 386 
indictments found by, shall b~ pr ?pared by the <listrict attorney and 

delivered to the foreman, :J87 
shall deliver indictments in open court, 388 
fact of presentment by, shall be noted on the minutes of the court, 389 
no objection can be heard to an indictment for want of a legal gran<l 

• jury, 401 
HABEAS CORPUS, 

privilege of the writ un<ler the constitution, 7 
writ of, is the remedy for the suppression of otrences which affect per. 

sonalliberty, 117 
definition and oi.Jject of the writ of, 118 to 121 

is an order from a court or ju<lge of competent authority, 118 
directed to a person having another in custody or under re

!traint, 118 
commands him to produce the person detained and 'show cause 

for the detention, 118 
form of the writ of, ll!l 

not invalid for want of form, 120 
every provision relating to the writ to be liberally construed to give it 

effect, 121 
by whom granted, 122 
where returnable before indictment, 123 

after inJictment, 124 
application for the writ of, to whom made after indictment, 125 
judge shall appoint a time and place for hca ring the application under 

126 
shall fix the earliest practicable time, 127 

the party detained, or any person for him, may apply for writ of, 128 
definition of the word "applicant,., 129 
requisites of the petition for writ of, 130 
writ shall be granted without delay, 131 
writ of, may be issued by district judge without application, 13Z 
warrant may be issued in aid of the remedy in certain cases, 133 
judge may issue warrant of arrest against the person illegally detain-

ing, 134 
proceedings under warrant so issued, 135 
powers of the person charged with warrant, 136 
definition of the words, "confined," "imprisoned," "in custody," "con

finement," "imprisonment,., 137 
of the word "restraint,., 138 

what cases the writ is intended to be applicable to, 139 
person held as a slave, if free may be relieved under, 1j0 
writ of, may be granted where bail is excessive or improperly demand

ed, 141 
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person afflicted with disca~e may be discharged under, when, H2 
service of the writ of, by whom made, 143 
writ of, bow Rerved, 144 
return of the writ of, by person not an officer, 145 
writ to be immediatdy obeyed and return made, 146 
nature of the return tr writ of, 147 
return of the y, r:t by person detaining to he under oath, 148 
person on whom the writ is served shall bring the body of the persoll 

detained, except in certain cases, 149 
reasonable time to be allowed for production of the person detained, 158 
where the lYr-;on on whom the writ is served refuses to obey, 150 

wher~ he conceaL; himRelf or refnses to receive the writ, he may 
be arrchled and imprisoned, 151 

person refusing to obey the writ liable for damages, 152 
wbe,e the writ i' tlisobeyLl, p··rson detained may be brought by an 

order, JS:J 

wh~t is a suflicicnt return where person detained is not produced, 154 
where l'risoner in jail dies the fact to be reported to the Coroner, 155 
district attorney to represent the State in cases of habeas corpus, 

31, 15G 

when not present rourt shall appoint counsel for the State, 156 
duty of attorney ;cneral in rrspect to cases of, 29 
applicant under, to be discharged when, 157 . 
where applicant ~tantls indicte•l for capital offence, 158 

no prcsmuplion arises al!~inst defendant who has not been indicted, 151» 
after hearing cauH,,, jntig:, or ~o" rt shall either remand, admit to bail 

or tli~charge the prisoner, 160 
t1efendant not tll be <liscbarged without bail after indictment, 1GO 
procec•lings where appi'f'ctnt ;, heltl nn<lcr warrant informal or void, 

but there i~ probable ca.:se for his tlctcntion, 161 
applicant n-.t LObe discharged withont bail in any case where probable 

. l . t b' 1"~ cause IS s 1own agams. 1m, "~ 

court or judge may summ'ln th., committing magistrate and cause the 
papers antl proceedings to he pro<luce<l, 163 

no writteu is,ue necessary in cases of habeas corpus, though such issue 
may he maLl<•, 164 

where there is no i'sne in writing it shall be deemed that the return is 
contested by denial of the sam<', 164 

applicant has the right by himself or counsel, to open and conclude the 
argument, 1G5 

• 

costs in cases of habeas corpus to be regulated by the judge, 166 
proceeding under, how to he recorded or kept, 167, 16:'l, 169 
court or judge granting the '1·rit way make all necessary orders eo. 

cerning testimony, 170 
the word "return" in what sense usl'tl, 171 
rule as to imprisonment or detention after a discharge under, 172 
defendant if arrested after indictment when he has been discharged or 

bailed before, shall be again entitled to the writ, 173 
judgment in habeas corpus final upon hearing after indictment, 173, IU 



• 

• IXDEX. 

HABEAS CORPUS-(tontinlud) 
exception to thi« mlr. 175 

• • • 
XXIU 

rui<' where therl' h•t• hccu an appeal t•) the ~ttpreme cottrt, 176 
disobedience of the writ or •lel;t v of ~en· ice or return !,y au olliccr 177 

• • • 
refnsal to olwy or evasion of the• writ hy ;lllJ p•.·t·sou hH·ing a:wther un-

der <letention, or removal cf the pcr,;on held, 1 jS 

refusal of jailor or shcritl' to furnish copy of the prorc . .;s under which he 
holds a pri~oncr, 17~ 

rule as to persons held in custorly under the <tttthority of the United 
States courts or in the army, 180 

cases to which the reme,ly here provided is applicable, 181 
in the case of fugitives frc··n justice, sao 
appeal upon, 7 ,j4 to 7G3 

of tho transcript on appeal, 7 54 
bearing on, 755: 757 
to be revised upon merits only, 7.iG 
as to costs, 758 
ju1lgment to be final, 75!) 
penalty for disobeying mancla.te, 7t)0 

rule where person is <ldaine•l by one, not an officer, 761 
defelHlant need not be pre,c•nt ''t the 1iCaring, 762 
rule where applicant i'l held to b.lil, 7G3 

HANDWRITING, 
proof of, by comparison, CG7 

HIGHWAY-see Public Highway. 
HUSBAND AND WIFE. 

shall not testify as to communka tions mrule by one to the ot!tcr, except 
in special cases, G4 7 

cannot be witncsse3 against e;tcb other, except in pro.'lccntiun . .; for offences 
committed by one against the other, <148 

may he witnesses for each other in all c'tses, 6-itl 
INDICTMENT-See Gm;d .fury, LimitatioJt., Venue, Plcrtrting in Criminal 

-

Actions. 
within what time to b~ presented, 182 to 187 
when considered as presented, 18R 
allegations of, when offences are commtttccl on, or ncar the honn•lary of 

'' county, 1:11 
when offence is committed on a stream or highway, the boundary 

or two countie,;, 197 
rule as to allcga tion of, in particular cases, 207 
to be prepare,\ hy <lh<trkt attorney, :JR;j, :JSG, 387 

all felonies shall be presented hy, :l~O 

all misdemeanors may be prescntcll hy, 391 
offences to be presented either by in•lictment or information, :J92 

exception to tb8 rule, :.l9~ 

defined, 394 
when deeme,J sufficient, 3~l;i 

need not state what is no:. necessary to be provell, 3% 
words of, to be construed according to their usual meaning, except where 

words or phra~eg arc sped ally defineu, 397 
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INDICTMENT-( continued.) 
certainty which is required in, 398 
statement of, as to particular intent, 399 
allegation of, where the district court of more than one county has .i.u. 

risdiction, 400 
cannot be objected to for want of legal grand jury, 401 
rule where a fictitious name is given to the defendant, 405 
accused to be served with a copy of, when, 458, 459, 460 
no arraignment of accused until after service of, 4fi3 
purpose for which service of, takes place, 464 

INFORMATION-See Limitation, Venue, Pleadiug in c,·i mi11al Actions. 
within what time to be presented, 186, 187 
when considered as presented, 189 
allegations of, when offences are committed on, or near the boundary of 

a county, 191 
on a stream or highway, the boundary of two counties, 197 

rule as to allegation of, in particular cases, 207 
misdemeanors may be presented by, 391 
all offences must be prosecuted either b~- indictment or information, 392 

exception to the rule, 392 
defined, 402 
when sufficient, 403 
shall not be presented, except upon the oath of some credible person. 40( 
as to fictitious name assigned to defendant, 405 
governed by certain rules applicable to indictments, 406 

UTJUNCTION, 
in respect to obstruction of public highway, 113, lit 
to restrain thP carrying on of trade injurious to health, 108 

INQUEST-See Coroner. 
shall be held by the coroner, when, H51 
dead body may be disinterred for the purpose of holding, 852 
jury of, may be summoned by the coroner in person, or by a peace offi. 

cer, 855 
jury of, consists of six persons, freeholders or householders, and citizens 

of the proper county, 856 
person summoned on jury of, may be fined for non-attendance, 857 
coroner shall proceed with jury of, to the place where the dead body may 

be, 858 
oath of jury of, 859 
coroner may enforce the attendance of witness upon, 860 
testimony at, to be reduced to writing, 861 
may be held in private, 862 
how to be conducted in respect to the examination of witnesaes, 862 
after examining into the cause, manner, time, and place of the death, ver-

dict shall be rendered, 863 
nrdict at, to be signed by coroner and the jurors, 863 
proceedings upon, shall be noted in a book by the coroner, 864 
person accused of the offence of killing, may be arrested by warrant 

from the coroner, before inquest, 865 -
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INQUES'l'-(continuetJ.) 

• 

accused person has the right to be present at, 865 
coroner's warrant shall be executed by any peace officer, RG!i 
as to the requisites of warrant, 867 
coroner may commit to jail when the evidence is sufficient, tl6s 

may take bail, 86R 
bond when sufficient, 869 

coroner shall file papers relating to inc1uests, 870 
recovery upon bail bonds taken by coroner, 871 
person not in custody, may be arrested by warrn.nt after verdict of jury 

of inquest, 872 
requisites of warrant issued by coroner, 873 
warrant shn.ll be forthwith executed, and accusect taken before a magis-

trate, 874 
justices of the peace may hold, in certain cases, R75 
coroner or justice shall certify to the verdict of jury of inquest, 87G 
rule as to n.rrest by magistrate of accuse<! person penrlin.~ inqnest, R77 

INSANITY. 
acquittal on the ground of, 6:lti 
of a defendant pleading guilty, 637 
renders witness incompetent to testify, G44 
when suggested as a reason why sentence should not be pronounced, 688 
defence of, may be considered under the plea of " not guilty,'' 497 
of defendant after conviction, how inquired into antl effect of, 781 to 79:1 

jury to be summone•l, 781, 1'83 
information as to. m~y ue given on oath. by any respectable 

person, 782 
no special formality re<!llirec.l on trial, 784 
t>O.ch pn.rty entitled to six peremptory challenges, 78;-i 
defendants· counRel may open and conclude, 78t> 
court to appoint counsel when llefenilant has none, 7R7 
judgment of conviction to he su~pended when, 788 
execution of judgment to be suspended when, 7R9 
.fuilgment to be rendered against defen<1ant when. 7!)0 

execution of judgment to follow when. 791 
duty of the county court as to insane persons, 792. 7!1:; 
order of thl' district court in cases of. 7!J:I 

~ht>rilf is the keeper of. an<! responsible for prisoner>'. ::7 
may appoint :1 jailor, 40 
how compens<\te<i for keeping- prisonerg in, 4l 
may rent house and employ guard, where there is no jail, (~ 

defenilaut may be Pommitte<l for refu,ing to givP honcl, in (':tse of threat
ened offence,. s2 

•1uty of sheriff when n<'•'IISC<1 is committe<! to. 3~ 

commitment, under ca pia", 42K, 431, 4:13, 434 
in proceeding~ hcforeju8tices, mayors, and recorders, H4-i, 114'1 

as to confession mo.de, when the party is confinecl in, GG2 
penalty of <Ieath to be exc•~aterl within. when and how, 710, 71l, 711 
duty of <'ounty courts aR to the construction of. 714 



IXIlF:X. 

JAJLOH-ScP Slir .,_fJ . .Tart 
may he appointc<l by the •h1·riff. 40 

JUJ)(;MEXT-Srl· Arr~st of Judgmnl/. 

I 

in caRl'S of hahca,; corpus. how far conclu~h·c, 172 to 176 
of <kath. not to he renderc•l, 1·Xcept on verdict, 4ii 
not to h1 renuert•d agai!J.'t olcfenuant, WhPn his motion or plea is OVer· 

ruled. but he may pl('uol not gt•ilty aft•_·r decision of such motion or 
pl<·a, 51~ 

upon aequitt1ll. to he enten·tl immediately. 1;29 
upon conviction, wh1•n entered in case of felony, 629, 682 

in ca~e of mi~ucmeanor. G!l1 

deferulaut on conviction shall remain in cu~to,lv to await. 634 • 

arrest of, 1;75 to Gill 
enforcing. in case of misuemranor. punishahlt• by fin!'. 693, 694, 696, 

G!l7 to 702 
in caHP of misdemo:anur punishaloh- in whole or in part by im· 

pri,onmcnt. 1>%. 1;~•7. 704, 705 
of suprl'me l'ourt, on app<·a!. 734, 735. i3G. 13". 142. 744 

on apjl':al in case of haLeas corpus, 156, 15:1. 763 
in jtbticcs·, mayors·, and recorders· courts, R45 

how enforced, 1'4G to kfiO 

JURlSDIC'TlON-Scc Plear'iu~;• i11 Criminal Artions, Trial. 
~ 

of HI prcml' con rt, 58 

of district court~. 69 
of db<trict j nolge, GO 
of justi('(·~·. mayors·, and recorders· courts, 13, H., Gl to G5 

JURY-~•·r (;rrnl .fury, 'li·inl, Ferrlict. Clwllfll[:e. 
trial hY. to remain inviolate. 9 • 

aft<·r verdier ol ·'not guilty•· hy, accUHl'u person shall not bt> again tried 
for the "a lllP off,· nee. 9 

province 1•f, in c""" of libel. 10 
formation of, for tbe trial uf criminal cau'''"• 548 to 565 
oath of petit jury in criminal ca~c, 563 

chnl!t·ng-cs to jurors. in criminal action!-, 51!11 to 579 
trial ht·fon·. 5SO to G3i 
urc txdusil·c juolgcs of the fa<'!~ in all cases. 593, 643 
are nut juolgo·s of the law in any ease, 5V:l 

in ju,tit't·s·. mayors·, and reconlers·l·ourt~, S~G, R27, 828, 832,834, 839, 842 
of inqu(·~!. ~;,n to b5!\ ~~~2. f.:G:1, S7G 

Iiahility of counties for cxpcn:.e of, in criminal actit•n for felony, 95A, 959 
sheritf >-hall, in such ea5e !I <fray expense. and be remunerated 

hy county, VGl 

JUSTICES COUHTS, 
juri"<lil'liou of, Gl, 1>3, 64 
hun· runcmrcnt jurisdiction with district court in cl·rtain cases, and ex

dusive jurisdiction in others, 62 
may sit at any time to try criminal case. 65 

pro,·t•ctlings Lefore, in cases \Vhich tht>y ha vc jurisdiction to try, 813 to 
SilO 
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JUSTICES' COURT-(conti111wl.) 
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justice shall keep a book in wllich to record proceedings before 
him, 817 

attorney appointe<] for count .• - may prosecute before, 818 
warrant, to be i~snc<l when, 819, 820, 821 
complaint to be rerlncerl to writing anrl file<l, R20 
warrant to he excsntcrl hy any pcH'P ofticN. 822 
cause shall be trier! witllont <lelay, 1'23 
postponement, when granted, 82:) 
defendant may he rl'qnirell to give bail, or committed when, 823 

complaint and warrant to h" read to <lcfPnrlant, or the accusa-
tion to be stater! to him, 824 

defendant not to he <liselt:ngecl on aecunnt of any informality, 
825 

jury to he summoner], ~2G 
challenges a II owed, R27, 828 
as to the pleading~, 82~, 830, ~:n 

rule where defendant pleads g-uilty, 832 
rule where defendant refuses to plead, S3:l 

ea th of juror~, ti::4 
exan1iuat.ion of witnt':-:sr:-:, \..\;}5 
as to connsel anrl orrler of argnment, H:lG 

rules of evirlcnc<', S:\7 

tlisposition of the jury, R:lS 
jw.ry dischar~e<l, when, R3~1 1 

arlJonrnment or trial before another jury, RcU 

•ail may h~ required in cas.· ,,r arljournmcnt, S40 
hail bon<l, how recoverer! in such CllSt', R-il 

as to the venliet. ~t2. HJ3 
uefen<lant retained in custody t,> l.Je securely kept, S-!4 
MIUl of jurlgment of r:oltYidiou, 845 
tlefenrlant may be rlischargt·rl. how, 84G, 81-; 
as to bonds taken in satisfaction of jtt<lgm,.nt, &47 
execntion to he issur•d nu jtlllf.rl!ICllt, 81~ 
peace offic-er bounrl to execute all pro•,c>s from ju~ticcs, 850 
cosh• in. ~i4 to SIS 

JUS'I'l.CE ()F THE PEACE-See .Justices· Courts, l>Ia;;istr,l/e I 

constitutional provi~ion relating to r·rim!nal juri,;diction of, 13. 14 
subject to removal from ofliel' for ncg;lcdinp; '"·rtaiu rlnties. :l:J 

dufJ of, in <1 h~encc of cnroner, l-175, H7() 
duty of, in rr•sJWC!. to slaves who hire their tim•·, or are hirer! to other 

slaves. or to free persons of enlor 1 q2:; ta ~~2Ci, fH2, f)i:) 
shall make report oclative to f'rimiual proccediuc·s, (l.IG 

taxation of cost by, a49, 950, ~t,j1 

cost accruing to, n65, nl5, 97fl 

U::GI~LATURE, 

members of, privile!(e<l from arrest in what cases, 12 
construction by, of section IG, hill of right•, 17 

of section 12, bill of rights, 18, 19, 20 
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LEG ISLA 'l'URE-( continued.) 

LIBEL, 

cannot deprive slaves of the right of trial by jury, in certain cases, 11 
Governor shall report to, concerning remission of fines and forfeitures, 

R09 
Governor shall remit forfeitures of land, when memoralized by, 810 

• 

province of the jury in ease of, 10 
proceedings to prevent the publication or circulation of, 95 
on conviction for selling and publishing, court may order copies whielt 

remain, to be destroyetl. 116 
LIBERTY -See Personal Li&ert!J, Habeas Corpus. 

r,IMI'l'ATTON, 
as it effects criminal actions, 182 to lRD 
of prosecutions for murder, li2 

forgery, 182 
theft punisheLl as felony, 183 
arson, 183 
burglary, 183 
robbery, 183 
counterfeiting, 183 
rape, 184 
all other felonies, 185 
misd~meanou, 186 

time ,,f th(' absence of defendant from the State, not toLe computeoi ia 
the period of, lSi 

indictment considererl as presented when, 18'1 
informa '"on when, 189 

MAGISTIU. TES-see .Ar?'est, Bat!. Commitment. Riot, UnJawfuL A1semblf. 
who arf'. 5~ 
to perform certai:1 •1uties, 32, 33 
to preserve the.pc,tce, :l2 
to issue process, 32 
to caP ..;e the arrest of offemkrs, :12 
penalty for failure un the part of, to perfo• m ('Cl'tain duties, ~:1 

slull interfere to protect any person or pr, 1wrty against threatened ia· 
jury. 7:L 7·1, 7:) 

1. by giving notice to a peace officer, 7:l 
2. by verbal or.ler or warrant to peare officer, U, j,~, 

~. by arresting the offenucr, 7.~ 
4. by requiring security, 7G 

to b<ue warmnt or arrest for the prevention of offences npun inforllla-
tion, 80, 83 

to hear proof in ;;uch case, 81 
to re<tnire bond to prevent offen0e, 81 
may commit to jail in such case, when, 82 

as to the sdlieiency of th'l warrant. an•l hollll, 83, A4 
may dischar.;e the <iefendant, when, 85, 81; 
unty of, in takin~ bonds to prevent offcuces as to amount or, lJO 
ohall require hail bond when the life of a person bas been threatened,~~ 
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IIAGIBTRATE8-c01ttin~ted. 

may direct peace officer to protect the person or property of one threat. 
ened, 92 

may require bond of a person charged with libel, 95 
bond in ~uch case, how enforced, 95 

duty or, in suppressing riots, 99 
may appoint special police to prevent disturbances, &c., at elections 

106, 107 . ' 

duty of, as to issuing warrants of arrest, 215 to 232 
in what cases they may issue warrants of arrest, 217, 218 
may endorse warrant when issued in another county, 222 
may appoint persons to execute warran t•, 223 
proceedings before, while sitting as an examining court, 233 to 256 

shall examine truth of the accusation, 233 
may postpune examination, when, 234, 239, 246 
may place witnesses under rule, 235 
may examine witnesses, 237 
shall certify the proceedings, 238, 295, 296 
duty of magi•trate as to voluntary statement or the defendant, 

241, 242, 243 

may issue attachment for witne•ses, 244, 246 
may di8rharge or bail, when, 248, 249 
warrant of commitment by, 251, 252, 253, 290 
discba rge by, 250 
admitting derend>lnt to bail, 250, 284 to 296 
shall cause bail bond to be prepared, 291 
may req ni re bail of witnesses, 297, 298 

duties of, in respect to search warrants, 300 to 334 
shall i<sue search warrants, when, 306, 307, 308 
may also i8sue order of arrest at tiJe time of issuing ~earch warrant, 309 
may uirect a time under three days for the exeClltion of search warrant, 

319 
how he may dif>Pose of stolen property taken under search warrant, 32ll 

794 to f,05 
tri.•l• bef11re, in ca'e of search warrant, 330 
may requin· person accu,ed in such case to give bail, 331 

may •lh.:hurl(e tleft•tHlunt, 332 
shall l;cep a recnnl of proceedings uurler search warrant and certify to 

an•i fil,• the sam~ with uistrict clerk, 334 
duty of, •n n·"rwct t., fugir.ive; from juH' icc, 878 to 890 
duty ot, iu re-peet to Hlolen property, 794, 797, 798, 805 
duty of. with re8peet to warrant" frunr, and l'roceeuings before coronen, 

874. 877 

duty of, wi1b re~pect to vagrantR, 892 to 896. 900 
duty of, wrth re"pect t., dis,r•terly per,or•s, 901 to 905 
duty of, with respect to free perstliiS of c •lor, :108, 909, 910. 915"' 

-- ---------------

11 See note preceding the index. 

c* 
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MARRIED WOliA~-sce llu•'·'"'t .:nd ~~"•Je. 
cannot he Murdy on bail bond or rP,·ognizance, 269 
if she is the accused party th•• obligation Is Dl'verthl'lrlll! ftOO<lagainst 

the principal and "un·ty, 2t;!t 
MAYORS ... :'\II HECORDEP.S-see Ju•t,-cu' Cuurt 

juri•diction of. 1;5, Al:J 

pro<·c .. tlin~s l•efore ~on>rll\'•l hy thl' ~amc rules as are prescribed for 
justiee" court~. ~'<1-1 

coneurr,·nt juri., lictlon of, with justicP.<, RI.~ 
warrant of, to whotn tlirrct<·d, t<lG 
shall keep n hook iu whkh to record proreet!ings before them, Rl7 

Ralt." Ttf::lllau·ug pnJ' ,,·ding& 6~j0r~, 
as to arn•sts. 819 to 82:! 
a~ to trial~ heforP. F'23 to f'U 
!\R to jutlgment untl <'X<·t•ution, ~t.J to 8.~n 

duti\'s of in rt.<ptcl to "l::Hl'o who hirt" thetr time or are hired to other 
~la\·l·S or t .. frt·t· }h'L·"'OII~ nl cnll)r. !12:1 to !t'.Hi, ~Ll2, ~t4:l 

ta~~,tion of co!-lt l,y, rq~}, ~~.jO, ~-•.31 

costs arcrniug to, n;;., ~·7~ 
MILITAHY, 

may la• ,·allc<l out to "'PPrt'S< riot an•lunlnwful :\Asemhlies. !Hi,··~. 104 
anrl to ai•l in ~x .. ruting pro<''''" !16, !lS 

tu nhey the orders of the ri,·il officer, 104 

arms to he rl',ortPt! to, when, 104 

if wantonly ll.'et! coustituks an ont>ncP. 105 

MINOR-see Clu'ld. 
cannot he Mnrety on hail hood or ro·rogni7.anrr. 26!1 
if tht• accn>'•·•lpurty, howt•vt•r. the obligation is gooil ag1<iust both prin

t•ipal nwl ~url't~·. ~~~~• 

MIS llEM E AN 0 R-Mt'<' lntht 1111 r 111. In/;,,,,, 1 tr"o 11 

may ht• pro"t'<'lllt••l •·ilhl'r lry inolil'lm•·nt or information, 3~ll 
pr<wt·!--~ for witYH·~--(·~ in ca~t· nf. 4.&0 
when <h-f•·n•lant rnny ),,. trit·d for in hi• ab~eDt'f', 541 
chalkn!(e• to jt1ror.' in ra'c of. ;,74 
ju•l~men•. in <'S'<' of, li~tl 

prol't·t·.ling:-; aftt·r judgm•·llt in cHRP of. tl!ll to 70:) 

appPRI in •·a,oe of. 72~, 730. 7:!4, "~' 
NEW THL\LS, 

dl' fin it ion of. ,~,;~, 

slmll not ht• ~rantul upon vt•Tf1ict for <ldendant. 1370 
must lte appli•·<l for within that tinw, fi71 

eXct·ption to th•• rul••, fi7l, li~S 

may loe grantt·•l for whut l'an-•·'· f.7:.! 
wla·n rPfu,..·•l, ~tatenll'nt or fa.C'!R to b" .Jrawn up ami certifted, 673 
elf, ct of, G7 4 
ruh· as to motion f<>r, llhen tb<·n• urr not two doya or the term or 

court n·m:lininJ!, fiti4 
where le,.s than "ix hour~ of the term n main t•ourt ehall ait on 8unda7 

to heH r, t;~r, 

elf eel of, wht•n "WIHclt:d hy the supreml' t'<•urt, 760 
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to be taken by surety to bond for prevention of offences, 90 
to be made by some credible person in cases prosecuted by information, 

404 
of grand jurors, 356 
of jurors in the trial of criminal actions in the district court, 563 
of jurors in justices', mayors' and recorders· courts, 834 
of jury of inquest, 859 

OFFENCES-See lllagi•tmte-Peace Officer. 
no person to be put in jeopardy twice for the same offence. !l, 18 
may be prevented, how, GG, 68 

rules as to prevention of, by resistance, CG, G7, 68 
resistance must be proportioned to injury, C::l, 70, 72 
person other than the party about to be injuretl may prevent, 71 
duty of magistrates in preventing, 73 t0 77 
duty of peace officer in preventing, 77, 78, 70 
magistrate shall i<;sue warrant for the purpos~>. of preventing when, 81 
proceedings before magistrate when defendant is brought before him, 81 

to 95 
suppr<'ssiou of such as are in their nature permanent, 108 to 181 

of such as affect pub lie healtu, lOS, 108, llO 
of such as are injurious to property or the ptlblic, 111 to 115 
nf such as affect reputation, 11() 
of such us affect personal liberty, 117 to 181 

shall be prosecuted by i"rlictmcnt or information PXcept Ill ,'erta.ilt 
special <'a~es, 3G2 

which consist of tlifferent degree~, c:n 
YCrdict in such case~, 630, GH 
rule whcrP on trial defcntlunt h r~1r.victell of a lesser rlegree, 

G42 
jury arc bound to acquit in certain case~ where in~trnctell, 6iJ6 

OFFICER-See Mag£strate-Peace Ojjicer-She•·£U'. 
who are incluiled in th<' general term, M 
refns11l to execute process in ca~c·g of habeas <'Orpus, 177 
delay of service by, in ~ncb cases, 177 
refusal of, to furnish copy of proces• under which he holds pri~oncr, 17t 

PARDON, 
may be of!'ercrl n' n rca,on why spntence <honlll no' he pronounced, 688 

PEACE OFFICEHS-See Riots-Arrest,, 
who are, 5:1 
general duticB of. :l4 
punishable for nP;::l,ct of duty, :J;-, 
to execute warrant of arrest, 3G 
may summon aid when resisted in the execution of process, 44 
person so snmmonetl bound to ohev and liable to prosecution for 

failing, 45 
duty of in preventing o1fenceR, ii, 78, i9 

in case of threats, 77 
where ahont to lw committed in hi" pre~ence, 78 
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PLEADINGS IN CRIMINAL ACTJONS-(continued.) 
where motion or exception is sustained, rule as to discharge 

or detention of the defendant, 504 to 507 
where exception relates to form of the indictment or informa· 

tion, 508 
district attorney may file exception to plea, 509 
rnle where no exception is taken, 510 
as to plea of former conviction before justice of the peace who bad no 

jurisdiction, 511 
when plea is overruled defendant may plead not guilty, 512 
no application for continuance to be heard until written pleadings are 

disposed of, 523 
venue not to be changed until after written pleadings are disposed of, 

529 
finding of the jury upon special pleas, 626 

PRESUMPTION, 
of innocence, 640 

PREVENTION OF OFFENCES-See Offenccs-JJiagistrate-Peace Officer. 
by the act of a private person, 66 to 72 

by the acts of magistrates and other officers, 73 to 107 
proceedings before magistrates for the purpose of preventing offences, 

80 to 95 

PRISONER-See IIabeas Corpus-Jail-S!tniff- Comrnitment. 
shall be bailable when, 6 
dJing in jail shall be reported by the 11rison kePper to the coroner, 155, 

854 

PROCESS-See JVrits and Process. 
when officer authorized to execute is resisted, !lG, 97, !JS 
citizens and military may he called to aid in executing, 96 
misdemeanor to refuse aid, 97 
governor may call upon military to aitl in executing, 98 

PROPERTY -See Stolen Property. . 
PROSECUTION-See Criminal Action. 

to be carrieu on in the name an<l by the authority of the St[ltc and con
clude •'against tb~ peace and dignity of the State,'' 15 

of slaves, constitutional provision as to the right of jury, 16 
to be di8missed where defLndant is not indicted or information presented 

at the proper term of court, 537 
PUBLIC HEALTH, 

suvpression of offences which affect, 108, 109, 110 
injunction may he obtaiueu to restrain the carrying on of trade injurious 

to, 108 
district court may on1er the destruction of unwholesome food, drink or 

medicine, 108 
bond may be required to cease occupation injurious to, lOS, 10~, 110 

PUBLIC RIG H WAY, 
obstruction of, 112 

may be ordered to be remo>eu by district judge, 113 
right of the defendant charged with obstructing, after accquittal, 114 
order of the county court respecting, 115 
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:PUBLIC PROPERTY, 
suppression of offenoes which are injurious to, 111 to 115 
obstructing the use of.public building, 111 
obstructing public highway, 112 
obstruction of, may be removed by order of the district court, 113 
right of the defendant when acquitted, 114 .. 
as to the order of the county court in regard to public highway, 115 

BOOGNIZANCE--See Bail. 
definition of, 259 
when sufficient, 263 
what is implied by the word bail, 262 
how construed as to the time of appearance by defendant, 267 
rule as to minors and married women, 268 
oath to security upon, 271 
certain property not liable to debt on, 270 
in case of surrender by bail, 274, 280 
sureties on, to be severally bound, 281 
liabilities of those who do not surrender, 282 
how forfeited and recovered, 407 to 417 
on appeal, 722, 723 

to be forfeited how, 749 
approrriation of money collected under, 806 

duty of the county court in respect to, 967, 968 
fees to officers for collecting, 808 

BECORDERS-See lJ.Iayors and Recorders. 
:RELIGIOUS BELIEF, 

competeney of witness, how affected by, 649 
:REPORTS RELATIVE TO CRIME, 

duty of tbe clerk in respect to, 944 
of Attorney General, 945, 947 
of justices of the peace, 946 
of the Governor, 948 

JI.EPRIEVES-See Governor. • 

RIOTS, 
suppression of, 96 to 107 
officer may require aid of citizens and of the military, ·when he ap

prehenas resista,nce, 96 
misdemeanor to refuse to obey in such case, 97 

governor may order the military to aid in executing process, 98 
duty of magistrates and peace officers in the suppression of. 99 
arrest of persons engaged in, 99 
officer may call in aid the power of his county to suppress, 100 
justice of the peace, mayor or peace officer, failing to suppress, 101 
what measures may be adopted to suppress, 102 
conduct of military in suppressing, 104, 105 

8EAROH W ARRAN.T . • 
shall not issue except under certsin restrictions, 5 
people to be secure from unreasonable searches and seizures, 5· 
definition of the term, 300 
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BEABCH WARRANT-( continued.) 
for what purposes may be issued, 301 
to search for and seize stolen property, for what purpose designed, 302 
term "stofen" defined, 303 
to obtain property illegally acquired in any other manner except by 

theft, 304 
rules as to procedure where the property was acquired by other 

than theft, 305 
to search for and seize stolen property concealed at a particular place, 

when issued, 306 
to discover and seize stolen property not alleged to be concealed, when 

to btl issued, 307 
to search place suspectetl to be one where stolen goods are commonly 

concealed, when to•be issued, 308 
magistrate, at the time of issuing, may also issue warrant of arrest for 

the person accused, 309 
may, in addition to commanding a seizure of the property, also require 

the accused person to be arr~sted, 310 
to seize property stolen and concealed, when deemed sufficient, 311 
to search suspected place, when deemed sufficient, 312 
of the execution and return of, 313 to 321 

sheriff shall execute forthwith, 313 
to be executed only in the day time, 313 
to be executed only by sheriff or his deputy, 31a 
in the execution of, the officer may call aid, 314 
offieer shall give notice of his purpose to the person having 

charge of the property, or who is an inmate of the place, 315 
of the force which may !Je uscu, :116 
when an officer maJ hreak down a tloor or window or a hoase to 

be searched 317 • 

must be executed within three days from its issuance, or within 
a shorter period when so directed, 319 

when property, &c , is seized, ·shall he taken before the magistrate, 318 
officer shall also arrest any person whom he is uirected to arrest under, 

318 
when property, &c., is taken, officer shall receipt therefor, 320 
wben returned, shall be endorsed, how, 321 
officer shall deliver to the magistrate inventory of property, &c., 

taken into his possession, 321 
proceedings on the return of, 322 to 334 
property taken by virtue of, how dispose(] of, 322, 794 to 805 
arms, ammunition, or implements to aid in the commission of offences, 

bow disposed of, 323 
schedule of such arms, ammunition or implements, to be furnished, 324 
arms and ammunitions to be forfeited to the State, 325 
implements for counterfeiting or forging, to he destroyed, 326, 327 
when the implements do not appear to be designed for forging or conn

terfeiting, 328 
investigation as to the character of the articles seized, 329 
on the return of, magistrate shall proceed to trial as in other cases, 330 
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BKABCH WABRANT-(continuetl.) 

when the person arrested may be required to give bail, 331 
when the accused may be discharged, 332 
requisites of bail bond taken in such cases, 333 
magistrate shall keep a record of proceedings under, and tile with the 

clerk of the district court, 334. ' 
BEJJTENCE, 

when pronounced and how, 682. 683, 684., 686 to 690 
where no new trial is granted nor appeal taken, nor judgment 

arrested, 682 
in case of appeal, 683, 74.7, 74.8 
where conviction takes place too late for motion in arrest of 

judgment or for new trial, 684 
in case of failure to enter judgment on verdict, 686 
question to be asked defendant, 687 
reasons which may be given why sentence should not be pro

nounced, 68'1 
of death not to be executed within thirty days, 6811 
warrant to be issued upon sentence of death, 690 

SEVERANCE, 
shall be allowed at the request of a defendant, 587 

SHERIFF-Bee Peace Officer, Officer, Habeas Corpus, Search Warrant. 
is tbe keeper of the jail and responsible for the safety of prisoners, 37 
shall place. in jail every person committed by lawful authority, 38 
shall notify district attorney of prisoners in his charge, 39 
may appoint a jailor who shall also be responsible for the safe keeping 

of prisoners, 40 
t? be paid by the county court for keeping prisoners, 4.1 
to be allowed compensation for guards employed, 4.2 
may rent a room where there is no jail, and employ guard, 43 
his deputy may perform any duty imposed on the sheriff, 46 
duties of in respect to the writ of habeas corpus, 177, 179 
shall keep safely all prisoners committed to his custody, 255 
shall use no cruel means, 255 
may summon guard, when, 255 
duty of when a person is surrendered by his bail, 274. to 280 
when he may take bail bond, 275, 279, 290, 294 
when he cannot take bail bond, 280 
when defendant is to be taken before 8 court in session, 274., 280 
when defendant is to be taken before 8 magistrate, 277 . 
sheriff or his Ia wful deputy only, can execute search warrant, 313 

. his duties in respect to the execution of search warrants, 313 to 321, 324., 
326, 327 

to report to district attorney as to implements for for~ting or counter-
feiting, seized by him, 332 

shall summon grand jurors, in what manner, 346 
shall provide a place for the session of the grand jury, 371 
arrest by, unde:t capias, 4.18, 419, 4.22, 423, 425, 4.27, 428, 4.31 to 4.34 
bail taken by, in case of arrest under capias, 4.24., 426, 429, 432 

• 
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) 
duty of, in case of change of ve~e, 535 
duties of, in respect to coroner's inquests, 854, 866, 874, 
duties of, as to summoning jury in criminal cases, 551, 552, 553 
duties of, as to the treatment of juries in criminal trials, 606 to 609 
duty of, as to execution of judgments, 692, 696, 698 to 707 . 

in misdemeanor where fine is imposed, 692, 698 to 703 
in misdemeanor punished by imprisonment, 696, 704, 705 
in felony less than capital, 706, 707 
in capital felony, 708 to 717 

duty of, in respect to stolen property, 796, 798 to 802, 805 
duty of, in respect to free persons of color, 910 to 916 
dnty of, in respect to slaves who hire their time or are hired to other 

slaves or to free persons of color, 922, 927 to 938 

SLAVE, 

costs to be paid t~, by the State, 952, 955, 956 
by counties, 957 to 964, 967, 968, 978 
by defendant, 976, 977, 978 

right of to trial by jury secured under the constitution, 16 
may be witness when, 644 
confession of cannot be used when, 663 
cannot lawfully hire his time, nor be hired to any other slave, or to a 

free person of color, 918 
definition of " master" of, 919 
definition of the term " hire his time," 920 
may be allowed to go at large for one day in search of employment, 921 
peace officer shaJJ arrest when, 922 
other person may arrest when, 922 
may be arrested by order of any justice, mayor or recorder, 923 
when arrested shall be taken before justice, mayor or recorder, 924 

jurisdiction of justice, mayor and recorder, defined, 924 
justi~e, mayor or recorder shaJJ proceed forth with to examine into the 

case, 925 · 
shall commit when, 925 
shall assess what fine, 926, 

master of shall be notified of the proceeding, 926 
may be discharged when, 927 
ahall be hired for thirty days in what case, 928 
hirer of, shall be entitled to services, and may exercise the right of 

of ownership, 929 
ahall be delivered to master when, 930 
may be hired for twelve months when, 931 
shall be delivered to master after second hiring in what case, 932 
may be sold when and in what manner, 933, 9?5 
master may demand and take slave before sale upon what terms, 934 
disposition of money received for hire or sale of, 936 

' 
compensation to the sheriff, 937 
sheriff may require person applying for slave to establish his right by 

suit, 938 
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~LAVE-( Contimt~d) 

rule in 11nch cue, as to damages acalDII\ Sheri~ 938 
ownenbip or, may be eata hligbed before \he coun\y eoun afte1' ale, 939 

deftnitlon of term •· owucr, ·• 9•0 
<lemand for, may be maae by agent or t.be master or owner, 9n 
proof required In proceerliog against, 9n 
rule as to proceeding when it appean that the penon arre11\ed ilia 1\ee 

person of color or runaway, 9(3 

BTATEHENT OF FACTS, 
bow agreed upon and prepared in niminal ··ases. 6()(, 6i:l 

~TOLEN PROPERTY, 
definition or "stolen,'. 303 
disposition of, 322, 7!l( to 805 
shall be held by the officer subject to the order of the proper coon or 

magistrate, 7!14 
to be restored, on trial for tbefl to the proper owner. 795 
•cl,tcdnle of to ·he li led hy nffirer, i!l& 

may be restoreu to the owner by order of magistrate when, 797 
when delivcre<.l, bond may ;,e required of the person receiving, 798, 799 
if not C'111imed within six months how <lie posed of, 800 
advertisement relative to. 801 
how dispose<! of, wht>n it conRists of money, 802 
owner of, may present his rlaim to the county conn, 803 
written instrument stolen to be filed with dia\rict. clerk, so• 
owner mny est:1blish his claim to stolen inatrnmen\ how, 80' 
provisions relating to, apply ~lRo to property. otherwise aoqalred in 

violation of the penal law, 805 
8UBP<ENA-Scc Witne.•.• 

uefinition of, ·13R 
may be issued to any county, 435 
when a witness shall be presumed to Ji~out>y, 44.1 

refusal to obey, by witness bow punished, 4U, ·U5 
oath to be made before fine is entered for disobedience to, «6 
. I 

rnle as to fineR', 447, 448, H9 
SUPREME COURT-See Appeal. 

original jurisdiction of, in criminal actions, 58 
appeals to, regulate<!, i IS to iGJ 
appeals to may be takt.•n when, 718, 719 
transcripts how sent up to, 730, 731 
judgment in favor of the State when affirmed upon centllcate, 734 

in favor of def~ndant when affirmed npon cenllloatt, 738 
proceedings when liD appeal has been taken by defen<.lant, in Of 

felony, and no transcript is tiled, 735 
no jo<.lgment against defendant In case of felony, t') be alllrmed except 

upon the rer.ord, 736 
appeals to, bow dockete.!, 739 
defendant need not appear in, bat may when not oommtUecl, 7.0 
shall hear appeals at tbe earlie!lt practlcat.lo time, 'iU 
ju<.lgment of, on appeal, i(2, i(4 
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SUPRE.HE COURT-( Contintted.) 
mandate to be sent wheh, 743 
may make rules of procedure, 745 
new trial awarded by, effect of, 750 

motion in arrest of judgment sustained by, effect of, 751 
reversal in favor of the State, effect of, 752 
reversal and dismissal, effect of, 753 

appeal to, in case of hab~as ~orpus, 754 to 763 

transcript how prepared anrl sent, 754 
to be considered upon the record, 755 
to be revised on merits only. 7 56 
when to be heard, 757 
as to costs, 7 58, 
judgment shall be final, 759 
penalty for refusing to obey mandate, 760 

• 

• 

rule where the unlawful detention is by some person not an 
officer, 761 

defendant need not be personally present, 762 
rule where bail is ordered to be g.ven, 763 

costs in, 970, 971 

• • 

SUPPRESSION OJ:.' OFFENCES-See Offences, Libel Riot, Public Realtlt, 
Hahea1 Corpt". 

SURETY-See Bail, Bail Bonrl. 
to be severally IJound in all cases, 281 
to bond for prevention of offences, 87 to 90 

bow sued, 88 
to make oath as to the value of his property, 90 
may free himself of liability now, 89 

to bail bond· or recognizance how recovered against, 266, 407 to 417 

on what day or the term forfeiture may be taken, 407 
mode of taking forfeiture, 408 
sureties to be cited before final judgment, 40ll, 41~ 
shall answer in writing, 410 
failing to answer judgment shaH be entered, 412 

causes which P.Xonerate surety, 413 
1. death of the principal, 413 
~. sickness of the principal, or some uncontrolable circumstance 

preventing his attendance, 41J 
3. failure to present indictment or information against principal, 

413 
rule as to second cause above mentioned, 414 

judgment against may be set aside or reduced in amount when, 415 
final judgment to be rendered against when, 416 
executions upon judgments <Lgainst, 416 

THEFT-See Stolen Property. 
all persons have a right to prevent the consequences of, by seizing 

property, 94 · 
disposition of stolen property, 781 to 793 

THREATS See Ojfence1, Prev1ntion of Offences, Magistrate, Peace Officer. 
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judge shall deliver a written charge when, 694, 698 
judge shall not discuss the facts npr use any argument to arouse sym-

pathy or excite passion of jurors, 696 
counsal may ask Instructions in writing, 596 
duty of the court as to charges asked, 596 
charges to be certified to, 597 
verbal charge, when allowed, 699 . 
judge shall read only such charges as are given, 600 
copy of charges given may be furnished the jury at their request, 601 
cause shall be reversed for departure from certain requirements, 602 
as to bill of exceptions, 603 
as to statement of facts, 604 
jury when perm,itted to separate, 605 
jury shall be provided with suitable room, 606 
no conversation allowed with jury, 607 
jul'y shall be attended by bailiff, 608 
officer not permitted to be in the room with jury, 609 
papers to be taken by the jury when they retire, 610 
jury shall appoint a foreman, 611 
as to communication between the court and jury, 612, 613 
as to further instruction asked by jury, 614 
where there is a disagreement between jurors as to the statemen\ of a 

witness, 616 
when a ju!or has knowledge of a fact connected with the case, 616 
as to the presence of the defendant during proceedings on the trial, 61Y 
djscharge of jury on account of sickness, 618 

on account of disagreement, 619 
on account of adjournment, 620 

cause may be again tried after discharge of jury, 621 
proceedin~ of the court during the retirement of the jury, 623 
verdict must be general, 626 
rule a.s to finding on special pleas, 626 
proceedings upon tLe rl'turn of verdict, 623 to 637 

jury to be asked respecting their verdict, 623 
verdict to be entered when, 623 
jury may be polled, 624 
defendant must be pre,ent when, 626 
where the v. rdict is informal, 627 
where the jury refuse to have the verdict altered, 628 
as to inrorm!ll verdicts, where it appears an acquittal was ia

t<'tllled, 628 
upon acqui rta I, judgment to be forthwith entered, 629 
upon eouvicti•H•, judgment to be entered when, 629 

rule where the off.·nt\e eou•ist8 of different degreeP, 630 
what olf,"nr,es include <legr~eP, 631 
jury m11y a• quit one or more of the defendants and convict others, 631 

_ jury may fin<l "verdict as ~ one or more of defendant~, and disagree aa 
tootbers,633 · 

proceedings in such case, 633 

• 
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dereadaa& COaYit&ed Ia or reloDJ, to 
&.o be d oa aqalltal, ucep& Ia eer1ala 
u to aequl&tal ou &be pouod of ia~aaltJ, 6S6 
U to nrdic& UpoD I plea of '· (UlllJ," tr7 
before jua&ieea', mayon' a ad reeordera, 823 to 8U 

UliLAWJo'UL ASSEIIBI.Y flee Riot 
auppreuloa or, 103 

VAGRANT, 
at eledloaa, JOG 

cleflaillon or term, 891 
arreat or, to be ordered b7 ehief jU\loe of couuty, aDd of \be 

peace. 892 

warrant againat, when luued, 893 
to be arrested by peace omeer upon warran'- 8N 
duty or maglatratee on arrea& of, 896 

magiatratt' "ball ct:rtlfy c.a~ of, to tbe count7 eonrt, 896 
to he putt .• labor by the couuty court, 697, 898 
muoiclp&l autboritlee may make regulaliona reepecUag, 899 
may demand trial by jury, 900 

coat In proceeding• against, 978 
when to be paid bJ county, 978 

VENUE-See L'l•a•~g• of lfu,. •. 
or criminal prosecutions, 100 to 208 
for the prosecuUou of olrencea eomml\~d wbollJ or Ia pan witbw& \be 

State, 1!10 
on or near the boundary of two couotiea, 191 
where penon Injured diea.out or the ~ta&e, 192 
by p~rson In the State upoa oae ou& of \be State, lts 
by pt·r~on ont or the !:!tate upon another within \be State, 194 

• 
upon any rinr or Rtream the bounolary or &1M State, l9S 
where the iuj ury i11 recelv~d in une countJ, and dea\b oocun in 

an .. t her, I 96 

upon a river, etream or highway, the boundarJ or &wo couliea, 
19i 

in the cue or property stolen In oae coaaty aad earded to aD· 
other, 198 

in ca.t• or dul"lliDg out or the State, bJa cltlaea, 199 
In cue or olr.,nces by comml .. loaer or d~a for tbil Stale, 
oa board of vcK§I'III upon &DJ aul1able wa&en or t.lM Stale, 201 
Ia cabC or illegal lmportatlOD· of alana, 202 
in caeca or embe&zlt·ment, 203 
forcible lirizure and impriaonmeat, 2M 
kidnapping 20. 

• 

entldug aa unmarried female for purpoll' of 20& 
again•t eberilr or Q.tht>r peraon, fur e.cape of prt.oaen, 206 
' rnle •• w \be atdemea& ia tbe ladlc\ment or lufurmalloa, 111, lt7, IG8 

Ia geaeral, the coaatJ wbue aa otr'eace il wmmtUecl, Ia \be proper plate 
of proaecatlon, 208 

ebaagc or, 627 to 638 
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VERDICT. 

I 

of acquittal, exhonerates defendant from second trial, 9 
in criminal actions, rul(·s govl'rning, 623 to 637 

jury when a~:re!'d, to be brought into conrt, p,nd asked certain 
questions, 6:l3 

jury may be polled, 624, 
defendant must be prf'sent when. 625 
must be genera 1. 626 

as to finding, !lD special plea~, 626 
modification of informal verdict, 627, 628 . 

• 

where informal verdkt is evidently intended as an acquittal, 628 

where offence con•ists of ,Jifferent degrees, 630, 631 
as to conviction of unc nr more defendants and acquittal of 

others, 632 
where agreed upon a• t , '!lome nf the cldeutlants. and not as to 

othl'r~, 633 
11'hPn vcnlict of ,:;nilty i~ rendere<l, 62!1, 634 

when verdid of acquittal i> r~ndercd, 635 
acqnittal (Jn .cround of in>anity, G36 
wpou a plea ,,r guilty. 1;37 

in justices', mayot·•, nod recorders· courts, 842, 843 

WI!'NESS-See bi:idwre, D'pn•itlo11 
may be requirt>d to gin• hail h,•forc an examining court. 29i 

amount of security, huw r":<"l~t···l. ~as 

bonds by, how forfeitc<l u nd r•·c•were•L 29~1, 4.>0 tu 454 
8UhpO'na may he i~sued fur to any county, 43~ 
attachment mRy he issnt"<i i'vr. in r:l;e of felony. when. 4:16. UT 

in case of misdeu.ttlll"r, wheu. 4!0 

when presum<:d to di•ol,ey u >UhJ·n'n:>, 441 

way be required to cni!T into rer"guiz:lnce. 442 
when to hi' recognized withont "'''"rity, 443 

~uhject to fine f<•r disoh~di••u.··· ''' """i·"·na. 444, 44:1 
llefore tin<• is cJtlered ngain-t cath tr, hr.· ma•le by wiH•m. HG 

eitation to, after fine ~nlrrl'•~. 4-17 
may show excuse nrbnlly. or in writ in~. 4-b 
appearing uu<l giving tc,timnuy a ttl r fin<· cntcrl'rl. 
rule where ,l'curity has bfcn given by. 4.JU 

whl'rP no security wn~ gin·n l•y, 451 

excuse of, tn he jutlg<>d of by tiH· court, (.i2 

suretie~ of. cann"t tliRchar~c thcn•S<·JH;; by 'urrentler 

fees of, 4.S4 

State shall, in no case p11y fees uf. 455 
liability of the defen<IRnt, 451;, 457 
who are competent witm·"scs. tiH to 653 
may bt> placed under rule in examining court, 235 

on triRl of criminal actionR, 5~2. 6~1. 5R4 

accusell rna v h«> witn<:ss. w ht•n, 5H9 
• 

when to ho• re-examine•! on trial•. 615 
before jnr~· of inqnt,t. ~~;o, %1. Rr.2 

• 
• 

at :cr forfeiture, 453 

• 
• 

\ 
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depoetun of, whea, how. a ad. b7 whoa tallu, TN to Til 
rule where a eabecriblq wit•- cluJ-, or da. ao& 11M uea. 

ttoa of aa lutnameal, 636 
nale wr.ere two 11'1ta- are reqalred, ._, 
how party may aHaell the teettmoay of Ida owa 11'1'-, H8 
11' bea to pay eoet, 9711 

WORDS AND PHRASES-See D•}rtitioa 
to be aaderatood Ia their uaal aooep&atloa, ucept wlllere Uae7 an ... 

8Df'd, 49f 
hue the meaaiarJina Uaem Ia the PID&J Code, 60 

WRITS AND PROCESS, 
•tyle or, 16 
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