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Abstract

It is known to all that in order to create legal uniformity to remove trade barriers it is
insufficient to merely create and enact uniform instruments, and that uniform application of the
agreed rules is by no means guaranteed if different countries interpret the same enacted words
differently. Due to the numerous vagueness, ambiguities and gaps in the CISG, tribunals in
different countries almost inevitably resort to the domestic laws to come to diverging
interpretations and various decisions (homeward trend), thus resulting in barriers to international
trade. Theoretically, the dynamic interpretation as a new method for interpreting international
conventions is justified by both classical and modern jurisprudence. The better innovative
approach to these issues is, by learning from the Roman Glossators’ creative interpretation to
resolve new problems and under the guidance of the principle of international character, uniform
application and good faith provided for by Article 7, to resort to dynamic interpretation to interpret
the CISG rules for solutions to new issues arising from new circumstances, making appropriately
use of various sources such as general principles of the CISG by analogical extension, foreign case
laws, academic writings, customary international laws, national laws. The specific methods are the
revision of the CISG and the enactment of an interpretation guide to the CISG. By contrast, the
latter may lead to less criticism and is easier to do. The guide should define several concepts and
add up to new rules to fill the gaps of the CISG.
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1 Introduction

The United Nations Convention on Contracts for the International Sale of Goods 1980 (CISG)
aims at removing the trade barriers for the promotion of international trade by virtue of setting
standard for the unification of commercial law in the post-war era. However, in order to create
legal uniformity it is insufficient to merely create and enact uniform instruments,® because
uniform application of the agreed rules is by no means guaranteed, as in practice different
countries almost inevitably come to put different interpretations upon the same enacted words.?
Thus, an appropriate uniform interpretation of the CISG is essentially important to its legal
uniformity.

Acrticle 7 of the CISG indicates that courts of countries should not read and interpret the
CISG through the lenses of domestic law, but rather in an “autonomous” manner. In other words,
in interpreting the CISG one should not resort to the meaning generally attached to certain
expressions within the ambit of a particular legal system.> However, due to the lack of a world
international trade court with an exclusive authority in interpreting the CISG, domestic courts as
the sole interpreter and the existence of numerous vague and ambiguous terms and gaps in the
CISG as a result of complex international compromises negotiated by countries with extremely
diverse economies and legal cultures and systems, the courts of different countries will inevitably
interpret the CISG based upon their own economic, political, and legal orientations. “Some
commentators believe that these diverging interpretations are greater obstacles to uniformity than
once thought and suggest that pessimistically the CISG might not be a success.’

The purpose of this paper is not to give a brief account of the discussions about Article 7, but
rather, this paper examines the current difficulties and problems of the uniform interpretation of
the CISG by domestic courts, analyses the justification of the dynamic interpretation as the best
approach of and solution to the problems for legal uniformity, and offer some suggestions to
UNCITRAL’s work to promote unification of international trade law.

2 The main difficulties of the uniform interpretation of the CISG for its legal uniformity

The chief reason of the divergent interpretations by the courts of different countries is that
there are numerous difficulties and the courts try to overcome them by reading and interpreting the
CISG by virtue of their domestic laws and techniques.

2.1 There are so many vague and ambiguous terms and gaps in the CISG

The CISG as the most successful attempt to unify international trade law is filled with
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countless vague and ambiguous standards and rules as result of compromises of so many
countries.® First, there are so many legal concepts difficult to define. For example, “reasonable”,
“place of business”, “good faith”, “substantial”, etc. Secondly, some rules are vague, for example,
Acrticle 78 provides that if one party fails to pay the price or any other sum, the other party is
entitled to interest on it, but it fails to give specific explanations. What is more important, there are
certain aspects involving international sales that the CISG does not even address. For example,
Article 2 excludes from application those transactions involving consumer goods, as well as those
transactions involving money or investment securities, and the same article also excludes from
coverage issues relating to property ownership in the goods though these issues are essential in
determining the substantial rights of the parties.’

2.2 The criteria of uniform interpretation under the CISG are vague

It is common knowledge that in order to uniform interpretation the CISG must specify
criteria of interpretation as guideline of judicial interpretations by different courts. However, the
international character, uniform application and good faith as the criteria of interpretation of the
CISG are also too vague and lack important provisions, for example, the CISG fails to define the
concepts of international character, good faith and its scope of application and fails to spell out the
role of general principles, etc. In addition, Article 7 fails to specify interpretation methodology.

These failures make Article 7 the most problematic one in the CISG and lead to endless
arguments between scholars and judges which result in inevitable divergent interpretations, and
will not be helpful to the uniform interpretation of the CISG, and even become barriers to the
unification of international trade law.®

2.3 The CISG fails to expressly provide the sources for consideration

Both jurisprudence and judicial practices demonstrate the importance of sources in the legal
interpretation. Actually, the specific provisions of sources in the interpretation of international
conventions are even more important than the national law because it is extremely difficult to the
unify the jurisprudence and judicial practices of different countries. However, the CISG does not
provide specific guidance on the sources to be considered in interpretation. For example, foreign
decisions interpreting the CISG are so important to national courts but the CISG fails to give any
specific guidance.’

2.4 The role of Vienna Convention on the Law of Treaties is limited

In light of the fact that Article 7(1) of the CISG does not prescribe the theoretical methods of
interpretation to be utilized, guidance on this matter would have to be obtained elsewhere. As
uniform interpretation of the CISG is of utmost importance for its uniform application, regard
must be had to universally accepted framework of interpretational guidelines. These guidelines are
to be found in the Vienna Convention on the Law of Treaties (the Vienna Convention)."
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There are long-time arguments between scholars on the application of the Vienna Convention
to the interpretation of the CISG. Several scholars represented by Honnold hold that the CISG is
an international convention only for sale of goods and the Vienna Convention applies to regulate
only the relationships of its member countries, therefore, they contest the application of the Vienna
Convention. The autonomous interpretation provided in the CISG excludes the application of both
national laws and public international laws.**Other commentators support reference to the Vienna
Convention to provide guidelines for the interpretation of the CISG because Article 1 of the
Vienna Convention provides that it is applicable to treaties between states and that the CISG
therefore falls under its scope of application. Also, the Vienna Convention is universally accepted
as customary international law and should be applied to the interpretation of the CISG and there
will be no conflicts in the process of interpretation.*” There are also some scholars who neutrally
advocate that both Article 7 of the CISG and the Vienna Convention are applicable but they must
be divided into two parts: Articles of 31-33 of the Vienna Convention should apply to interpret
Avrticles of 89-101 of the CISG, and Acrticle 7 of the Convention should apply to interpret the other
articles of the Convention. One argument in this regard is that Article 7 is the special law and the
Avrticles 31-33 of the Vienna Convention are common law, thus the former applies in priority,
while the latter applies only Article 7.7

Clearly, the Vienna Convention can be guidelines for the interpretation of the CISG, but its
role is rather limited.

3 The recourse to the interpretation sources as the main practical problems in the

interpretation of the CISG by courts of most countries

The modern theories of interpretation and methods are mainly originated in the legal
interpretation of ancient Roman law, and up to now, varied methods of interpretation already form
such as literal interpretation, historical interpretation, purpose interpretation and dynamic
(evolutional) interpretation. Broadly, these methods can be classified into static interpretation and
dynamic interpretation. The historical development of legal interpretation demonstrate that several
methods are usually comprehensively utilized in practical interpretations. The most important
argument between scholars and judges in interpretation is the role of dynamic interpretation
represented by the role and ranking of different sources of interpretation. The static interpretation
emphasizes the text, preparatory materials, intent of drafters, legislative purpose, while the
dynamic interpretation pays more attention to legal principles, foreign case law, academic writing,
principles of public international law, national law, etc.

3.1 the general principles on which the CISG is based

Article 7 (2) provides that if questions are not expressly settled in the CISG, they shall be
settled in conformity with the general principles on which the CISG is based. The ambiguous
methodical interpretation of Article 7 results in the variant judicial interpretations.**

The static interpretation supporters insist that the CISG doesn’t list specific general principles, that
it is difficult, even impossible to find them, and are opposed to any dynamic interpretations. The
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dynamic interpretation supporters contend that general principles can be found through induction
from two sources: the articles of the CISG and the process of legal development. In this way, the
guidelines can be found for interpreting the CISG not to leave uncertainty which leads to national
laws for interpretation by judges.”

Comparatively, more scholars and judges agree to identify general principles more flexibly.
Some argue that an international convention is a living maturing body of law, founded on certain
fundamental values but capable of adapting new interpretations for changed
environments.**Therefore, a dynamic understanding of Article 7(2) is conducive to settle questions
that the CISG failed to provide for definitely.!” Only an active judicial interpretation of a
convention can “keep the ship afloat,” because there is little hope “that [legislative] rescue will
arrive.”'®

From the perspective of dynamic interpretation, several general principles can be deduced:
the principle of protecting the injured party’s expectation interest from articles 45(2), 47(2) and
48(1), the principle of protecting restitution property from article of 81(2), and the principle of
reliance interest from articles 85, 86(1) and 88(3), etc. One national court induced the principle of
burden of evidence by the buyer who claims that the goods delivered are not in conformity with
the contract.*®

Certainly, the identifying and extracting many of the general principles through deduction is
not unlimited, and it should be kept in mind that the CISG’s overall objective is to promote
international trade by removing legal barriers that arise from different social, economic, and legal
systems of the world. Namely, the present purpose of finding general principles from the text of
the CISG and from its legislative history is to help produce at least the narrow effect of preventing
interpretations of the CISG based on domestic law.”

3.2 foreign case law

Due to the failure of specific provisions of the CISG, the resort to foreign case law has been
also highly controversial. Some contend the regard on the foreign case law, while others are in
favor of the reference of foreign case law. Most scholars infer that the “international character” of
the CISG requests the interpreters to break away from domestic legal concepts and interpreting
techniques and consider international legal texts,”* “the promotion of uniform application”
requires to take into account relevant foreign case law. Uniformity can only be achieved if one
also considers foreign case law. One further points out that the interpreter must consider decisions
rendered by judicial bodies of foreign jurisdictions, because it is possible that the same or similar
questions have already been examined by other States’ courts.?
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Another feature of dynamic interpretation in this regard lies in the finding of general
principles on which the CISG is based from foreign case law. For example, one German court
stated that autonomy is one principle of the CISG,”® and many courts indicated that “estoppel” is
also the CISG’s principle.** It should be stressed that in the case where questions that can not be
settled according to the expressed rules of the CISG and the general principles can not be deduced
in order to fill gaps, the courts must settled them by resort to foreign case law.

3.3 domestic laws

Article 7(2) provides that if questions concerning matters governed by the CISG are not
expressly settled in it, they shall be settled in conformity with the general principles on which it is
based or, in the absence of such principles, in conformity with the law applicable by virtue of the
rules of private international law. This indicates clearly that domestic law can be utilized to fill
gaps in the CISG. However, there has been heated debate on whether regard shall be had on
domestic law as interpretation source. Supporters believe interpreters are not only allowed to
consider domestic law but also are obligated to do so0.?° Bonell further argues that the use of
domestic law “represents under the ...uniform law a last resort to be used only if and to the extent
a solution cannot be found either by analogical application of specific provisions or by the
application of general principles underlying the uniform law as such.”?" The last resort status of
domestic sales law is meant to deter the threat of homeward trend. This is especially crucial in the
case of the CISG due to the fact that its provisions were the product of intense debate and
compromise.”® One against the use of domestic law contends that the recourse to rules of private
international law represents regression into doctrinal fragmentation and practical uncertainty. The
relevant reference to such a method in Article 7(2) is unfortunate, as it does not assist the goal of
uniformity. Recourse to the rules of private international law impedes and frustrates the unification
movement and can reverse the progress achieved by the world-wide adoption of the CISG.?

With respect to the use of domestic law by national courts, Honnold helplessly calls it
“homeward trend” and points out that this is an inevitable phenomenon.*® One scholar has
examined some cases by some German courts and holds that an interpretation that is informed by
national approaches may enhance the long-term legitimacy of the CISG.*
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3.4 academic writings

The important role of academic writings in judicial interpretation is originated from the
ancient Roman law and is an important part of dynamic interpretation. In the years of the third
century B. C., the ancient Roman law was not sufficient to regulate the prosperous contacts
between Rome, Greece, Egypt etc., courts had to resort to academic writings to fill gaps of old
laws. In the years of the first century A. D., academic writings became the first source and
authority in the legal interpretation by courts: the agreed interpretation by jurists is binding to
judges.® The famous Law of Citations promulgated by the Roman Emperors required the courts
of the Roman Empire to follow the opinions of five jurisconsults and determine which one of them
was to be given priority in case they disagreed among themselves. It must be emphasized that the
Roman glossators construed only the meaning of the legal texts in the early years, but later they
began to make comments to adapt to the changed circumstances. The commentaries by jurists of
the Justinian Code as the main body of the famous Digest is highly creative and binding, and also
a good example of dynamic interpretation in Roman Law to adapt to new social changes.®
Obviously, dynamic interpretation developed in line with and acted as important impetus to the
Roman Law

Generally, the Roman Law exerts an influence both on the civil law and common law, but
more on civil law and less on common law. As a result, courts in both common law and civil law
nations do give consideration to scholarly writings, albeit in different degrees. Specifically,
differences exist between the national courts involving the issue of what constitutes primary and
secondary sources of legal authority.** While a US judge would likely refer to prior CISG case
law in his efforts to render a uniform interpretation of the CISG, a French judge would likely refer
to scholarly commentary in place of the judicial decisions themselves.*®

One scholar concludes that among civil law jurisdictions, reliance on scholarly articles has

long been utilized in interpretation of the law. Although courts of common law jurisdictions, by
contrast, have been reluctant to confer the same weight to academic opinion when resolving
disputes, there is evidence that common law courts are beginning to shift their approach,
especially when faced with legal complexities involving international disputes.®

4 The justification of the dynamic interpretation in the CISG’s uniform interpretation

Conventional interpretation can be broadly classified into static interpretation and dynamic
interpretation. The former is basically based on the original intent of the legislature and asks how
the legislature originally intended the interpretive question to be answered, or would have
intended the question to be answered had it thought about the issue when it passed the statute.*’
Comparatively, dynamic interpretation pays more attention to the dynamic nature of statutes,
stating that statutes have different meanings to different people, at different times, and in different
legal and societal contexts and that courts should interpret statutes in light of their current as well
as historical context. That is, this view rejects the notion that “the meaning of a statute is set in
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stone on the date of its enactment.” Rather, it is argued, in the event of an evolution in the relevant
public values, federal courts have the authority to develop new legal standards and even to adapt
otherwise clear statutory text to accommodate a changed societal and legal environment.®
Dynamic interpretation is most appropriate when the statute is old yet still the source of litigation,
is generally phrased, and faces significantly changed societal problems or legal contexts.*

Dynamic interpretation as a new method of conventional interpretation is undoubtedly the
product of exploration by scholars and judges to settle new problems, due to the fact the
traditional methods of literary interpretation, purpose interpretation provided for by the Vienna
Convention failed to meet the requirements of the current economic globalization. Although this
new method of interpretation may still lead to criticism, relevant legal theories in favor of it are to
mature and so many courts and tribunals have already resorted to it in their judicial interpretation.
Therefore, it is now an independent method of conventional interpretation.*°

4.1 the economic globalization is the utmost impetus to the dynamic interpretation

Along with the end of the Cold War, more and more countries have started to get involved in
economic development, resulting in the unprecedented economic globalization that has naturally
hastened the legal globalization under which the different interests of different countries are
allocated. Recent years have witnessed the emergence of a whole new generation of international
conventions designed to unify the law governing international commercial transactions. As
national economies continue toward global integration, so too is the law progressing toward
unification on an international level. New and broader perspectives on interpretation are required
to accommodate the dynamics of this process.*

4.2 the dynamic nature of Article 7 of the CISG requires dynamic interpretation

In accordance with Article 7, international character is free from the influence of national
legal concepts and terminology and even from the domestic interpretive techniques themselves, to
promote uniform application requires cooperation among the formally independent national courts,
questions left unresolved in a convention’s express provisions must be settled in conformity with
the general principles on which it is based. Each of these three elements of Article 7 carries an
animating spirit of the interpretative paradigm. These norms have operated to give the codes the
flexibility necessary to adapt to circumstances unforeseen at the time of their adoption. Dynamic
interpretation is also compelled by the needs of international uniformity. Without a means for
adaptation, the inevitable social and technological changes in the relevant field of commerce will
make any formal unification of legal standards fleeting.**

4.3 Articles 31-33 of the Vienna Convention demonstrate obvious dynamism

As is mentioned above, the Vienna Convention can be utilized partly to interpret the CISG,
and its Articles 31-33 have obvious dynamism. Firstly, the words’ ordinary meaning can change
with time because the Vienna Convention fails to define the “ordinary meaning”. Secondly, the
words such as “good faith”, “object and purpose” should be interpreted dynamically. Thirdly, all
the phrases of “subsequent agreements”, “subsequent practice” and “relevant rules of international
law” permit to be interpreted in accordance with changed circumstances. Finally, the phrases of
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“preparatory works” and “circumstances of a treaty’s conclusion” manifest dynamism.**Haopei Li
concluded that general international convention should be interpreted according to their social
purposes and developments and the relevant interpretation can exceed the original intents of
drafters.*

4.4 so many legal theories are in support of dynamic interpretation

In ancient times, the Roman glossators began to observe the relationship between literary
interpretation and the changed circumstances and resort to dynamic interpretation to fill legal gaps.
Grothius argued that due attention has to be paid to the true meaning of the drafters in
conventional interpretation, however, if such interpretation leads to absurd or illegal outcome, true
meaning can be speculated.”> The mechanical jurisprudence of the late nineteenth century posits
that law consists of rules promulgated by the sovereign legislature and mechanically applied by
judges. In 1908, Pound questioned the mechanical jurisprudence and argued that judges should not
only resort to precedents, rather should concern the social development so as to promote rather
than impede the social development.”® Another advocates that interpretation is not static, but
dynamic. Interpretation is not an archeological discovery, but a dialectical creation. Interpretation
is not mere exegesis to pinpoint historical meaning, but hermeneutics to apply that meaning to
current problems and circumstances.’ In 1920, Judge Cardozo confessed that the nature of the
judicial process is “uncertainty”, rather than objective answers, and that “the process in its highest
reaches is not discovery, but creation.”**Dworkin’s theory of statutory interpretation is part of his
general theory of “law as integrity”, in which he argues that all law, including common law,
statutes, and the Constitution, is a continuous process of interpretation. Dworkin has in an
important way challenged scholars and judges to think about statutory interpretation as an ongoing
process focusing on the present, and has linked his theory of statutory interpretation with a
comprehensive theory of law.**Judge Posner also as a leading scholar of economics of law has
suggested reasons for reading generally worded statutes dynamically, stating that when Congress
has basically dropped a problem into the collective judicial lap, with imprecise and only general
directions, then it makes sense for courts to develop that statute in accordance with contemporary,
rather than purely historical policy.™

Clearly, dynamic interpretation is justified by current jurisprudence though may still lead to
criticism.

5 Some suggestions to UNCITRAL’s practical work to encourage the reasonable dynamic
interpretation

There are at least three main reasons for the divergent interpretations by different national
courts of the CISG. First, the CISG is too old to settle the questions arising from the
unprecedented unification of international trade law pushed forward by the economic
globalization. Second, the CISG is filled with numerous vagueness and ambiguities and gaps from
which national judges cannot find relevant rules to settle problems and have to resort to their own
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national laws and interpretative techniques. Third, historically and jurisprudentially, dynamic
interpretation is the most usual and effective method of interpretation to fill gaps in old laws to
settle new questions in changed environment. Accordingly, there are at least three approaches for
UNCITRAL to encourage dynamic interpretation by national courts. First, substantive revision
should be made to the CISG to improve its rules and fill gaps. Second, a guide to or a standard for
the CISG must be enacted to make detailed rules of dynamic interpretation. Third,
recommendations should be made to dynamic interpretation to national legislatures, courts and
law practitioners.

Comparatively, the first approach can solve the problem more thoroughly but difficult to put
into practice currently because the revision of international convention is a lot difficult than
national laws. The third approach sounds reasonable but it may not be persuasive enough to settle
substantive questions. The second approach is, by contrast, the most effective and practical way to
improve substantively the CISG as an old law to settle new problems of the economic
globalization.

It is true that UNCITRAL has established both the CLOUT system and the Digest as
important strategic tools to assist in uniform interpretation, however, the lack of substantive
progress can only be an indication that additional efforts are required.”* Accordingly, | suggest
that UNCITRAL enact the guide to the CISG that should contain the following points:

5.1 the guide should have an emphasis of the standards for the dynamic interpretation of the
CISG

It must be kept in mind that the dynamic interpretation concerns the misuse of judges’
judicial initiative if it is resorted to without any reasonable limitations. As a result, the guide
should lay emphasis on the three interpretative standards provided for in Article 7: international
character, uniform application and good faith. In other words, the dynamic interpretation of the
CISG must be done under the guidelines of the three standards. Also the guide should provide for
specific interpretative methods to refrain from unreasonable divergent interpretations.

5.2 the guide should specify relevant rules and fill the gaps of the Article 7

As is mentioned above, the numerous vagueness, ambiguities and gaps of the Article 7 are
the chief hidden danger of divergent interpretations and the guide should define specifically the
words such as “regard”, “the need”, “good faith”, “general principles” and “by virtue of”, and add
up to new rules such as the specific sources of law that judges must resort to, and the way to find
out general principles.

5.3. due attention should be paid to academic writings and the CISG cases by different courts
and tribunals

In order to provide guidance as to the correct interpretation of the texts and identify and fill
any gaps to contribute more to the uniform interpretation of the CISG, UNCITRAL should
examine and analyze carefully the academic writings and the CISG cases of different courts and
tribunals. In this way, the guide can achieve bigger powers of persuasion and application.

5.4 the guide has to be more persuasive but not be necessarily binding

In order to lead to less criticism arising from sovereignty and other possible issues, the guide
should at best be persuasive, but not binding, on courts.”

1 Renaud Sorieul, Emma Hatcher, & Cyril Emery, Possible Future Work by UNCITRAL in the Field of Contract
Law: Preliminary Thoughts from the Secretariat, 58 Vill. L. Rev. 503 (2013).
> UNCITRAL has considered several proposals such as establishing a permanent editorial board and the Digest
that should provide more detailed guidance as to the interpretation of the CISG. Neither of these proposals was
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This approach could inadvertently bring about criticism of scholars and judgers, however, as
the economic globalization is developing more and more rapidly, the CISG has been accepted by
more and more states and parties who recognize the importance of uniform application of the
CISG and the significant achievements of UNCITRAL. What is more, UNCITRAL has gathered
so much experience by having enacted so many model laws, guides and established the Case Law
on UNCITRAL Texts (CLOUT) and the UNCITRAL Digest of case law as great contribution to
the unification of international trade law.>® In this connection, this approach is of bright future and
worth trying.

adopted. (See Sorieul, supra note 51, at 504.
> Spiros V. Bazinas, Uniformity in the Interpretation and the Application of the CISG: The Role of CLOUT and
the Digest, presented in “Celebrating Success: 25 Years United Nations Convention on Contracts for the
International Sale of Goods” (Collation of Papers at UNCITRAL —SIAC Conference 22-23 September 2005,
Singapore)(available at http://www.cisg.law.pace.edu/cisg/biblio/bazinas.html).
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