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DISPOSING IPR DISPUTE IN DEVELOPING COUNTRIES
PARTICULARLY INDIA: AWAY FORWARD

The Developing countries face problem in resolving disputes relating to Intellectual Property
Rights(IPR) due to lack of expertise and infrastructure, consequently creating hindrance in
domestic and international trade, also the discrepancy in efficiency to dispose the IPR disputes
as compared to their developed counterparts adds up to the problem .This paper is an attempt to
identify the causes and the loopholes in law that leads to the existing challenges and it's
implication on the International Trade. Another pivotal issue addressed by the author is the
unsatisfactory work of the enforcement agency in the developing countries and subsequently the
steps that can be taken for capacity building and accountability of such agencies. It will also
examine the feasibility of separate commercial courts and ADR mechanism particularly
dedicated to the IP issues, in the developing countries particularly in Indian Legal System. The
mode of research is doctrinal however the research will triangulate over the qualitative as well

as quantitative analysis of the available empirical data.
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I. INTRODUCTION

The 21% century is the time for free market economy to finally find its place. Trade barriers of
the world are being taken down one by one, and survival in the market depends upon who has
the best product, or who offers the best services, in terms of characteristics, end use or financial
viability. In this scenario, the most important role is being played by intellectual property rights.

Intellectual property system is usually seen as a tool which intends not just to stimulate creative
work and technological innovation but also to protect transfer and dissemination of technology
and promote benefit-sharing, economic, social and cultural progress. Thus, Disputes in the area
of intellectual property often exceed mere parties’ competing legal claims and involve issues
other than legal norms. In this regard, indigenous peoples have unique needs and expectations in
relation to intellectual property. It is not strange that a privately controlled dispute resolution
procedure, commonly known as an alternative to court litigation, has quickly become a popular
means of dispute resolution among business-oriented entities. Alternative dispute resolution
(ADR) enables parties to choose a forum for their dispute, arrange a procedure and create the
applicable law, providing them with confidentiality and a prompt outcome. In many situations,
however, it could happen that such strict party autonomy and promptness affect rights of other
stakeholders, who have their interest in the dispute settlement, but are completely excluded from
proceedings.

The number of international intellectual property disputes has increased rapidly in recent years.?
Patent disputes are usually cross-border and thus involve multiple nations.> Domestic patent
litigation is exhausting,* and international patent disputes add to this burden. What is more, the
current methods to protect and enforce patent rights have been insufficient in the United States
and many other countries.® The commercial value of a business is increased substantially by
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intellectual property assets, especially patents.® Patent disputes can be a life or death matters for
an enterprise, which means that regardless of wins or loses, patent disputes are vital.

Increasing international trade and investment is accompanied by growth in cross-border
commercial disputes. Given the need for an efficient dispute resolution mechanism, international
arbitration has emerged as the preferred option for resolving cross-border commercial disputes
and preserving business relationships. With an influx of foreign investments, overseas
commercial transactions, and open ended economic policies acting as a catalyst, international
commercial disputes involving India are steadily rising. This has drawn tremendous focus from
the international community on India’s international arbitration regime.

Due to certain controversial decisions by the Indian judiciary in the last decade, particularly in
cases involving a foreign party, the international community has kept a close watch on the
development of arbitration laws in India. The Indian judiciary has often been criticized for its
interference in international arbitrations and extra territorial application of domestic laws to
foreign seated arbitrations. However, the latest developments in the arbitration jurisprudence
through recent court decisions clearly reflect the support of the judiciary in enabling India to
adopt international best practices. Courts have adopted a pro-arbitration approach and a series of
pro-arbitration rulings by the Supreme Court of India (“Supreme Court”) and High Courts have
attempted to change the arbitration landscape completely in India. From 2012 to 2015, the
Supreme Court delivered various landmark rulings taking a much needed pro-arbitration
approach such as declaring the Indian arbitration law to be seat-centric; removing the Indian
judiciary’s power to interfere with arbitrations seated outside India; referring non-signatories to
an arbitration agreement to settle disputes through arbitration; defining the scope of public policy

in foreign-seated arbitration; and determining that even fraud is arbitral in nature.
Il. ADR AS IP DISPUTES RESOLUTION MECHANISM: PROBLEMS &
ADVANTAGES

Technology-related litigation can be very expensive and time consuming. According to a survey,

the average US patent infringement case costs more than a million. The high costs are generally
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due to the immense amount of discovery, expert testimony, and legal fees. In litigation, as
Abraham Lincoln said: “The nominal winner is often a real loser in fees, expenses, and waste of
time.” Prolonged proceedings are especially harmful in patent cases because patent rights are
time-sensitive and modern technology advances very quickly. Being caught up in litigation over
patents can halt a company’s development and business strategies with respect to the involved
technology. The parties are faced with difficult business decisions, which are complicated by the
unpredictability of the litigation outcome. For example, a company’s on-going business can be
hurt if it is uncertain about the patent rights of one of its products and decides to reduce or
eliminate production until the dispute is decided.

Arbitration and Intellectual Property Disputes

Some commentators have suggested that high and increasing costs of patent litigation could be
reduced by having those disputes resolved by expert arbitrators. For example, Kingston (1995)
states “An important reason why intellectual property (IP) is far less effective for generating
innovation than it could be is the excessively high cost of resolving disputes. This largely reflects
the use of ordinary court arrangements to determine what essentially technical issues are.””
Kingston also notes that in addition to the measurable costs of litigation, there also may be
substantial unmeasured costs that take the form of “distraction, diversion of energy and
misdirection of creativity that litigation imposes on innovatory firms.”® Kingston proposed
mandatory arbitration of patent disputes along with legal aid to the party that does not appeal the
ruling to the courts. Kilb (1993) also recommended arbitration as a “quick, efficient form of
patent dispute resolution” adding that “An arbitration hearing before experts in the field allows
the parties to avoid lengthy litigation that could leave the disputed patent out-dated before it
reaches its potential.”®

The long duration and high cost of patent litigation is primarily due to the prolonged period of
discovery to address difficult technical issues and the costs of educating tiers of facts sufficiently
to understand the case, including costs of counsel and technical and financial experts.®® In

principle, an arbitrator may be chosen who is already familiar with patent law and the technology
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associated with the particular patent(s) at issue, thereby eliminating significant costs. The expert
arbitrator could dispense with much of the discovery process and decide the case more quickly
and inexpensively. Proponents of arbitration also say that the arbitration process, unlike a public
trial, is confidential and better protects trade secrets and other sensitive information that might be
revealed in the course of litigation.!* It is also claimed that with arbitration there is more
certainty about the timing of final judgment and that arbitration and other forms of mediation are
less adversarial than litigation and offer better prospects for maintaining a potentially valuable
business relationship between the opposing parties.*?

Advantages of ADR in Intellectual Property Disputes

Party Autonomy

Intellectual property disputes have distinctive characteristics: they often span multiple
jurisdictions and involve highly technical matters, complex laws and sensitive information.
Naturally, parties will want a dispute resolution process that can be tailored to address these
distinctive characteristics. However, litigation can be a highly inflexible mechanism that is
constrained by complex laws, and parties rarely have the discretion to adapt the process to their
dispute.®® In contrast, ADR gives parties the freedom to customize their dispute resolution
process in a single forum.* Parties can choose the ADR process best suited to their dispute:
mediation, arbitration and expert determination are all possible options.’® Parties can agree to
meet at a neutral location, submit to a neutral expert of their choosing, and abide by rules and
procedures that they have modified to meet their needs.'® Some ADR processes, such as
mediation, even allow parties to craft outcomes that address their specific interests.!’ Party

autonomy is the guiding principle of ADR, and is manifested in its many advantages.*®
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Single Process; Jurisdictional Neutrality

As intellectual property rights are territorial in nature, they can simultaneously exist as separate
pieces of property under distinct domestic laws in multiple jurisdictions, despite the operation of
international treaties!® that harmonize the subsistence or registration of intellectual property
rights, such as copyright, trademarks and patents across signatory countries. The rise in cross-
border trade and the international exploitation of intellectual property mean that disputes
involving intellectual property are likely to impact across multiple jurisdictions.?°

In the litigation of intellectual property disputes involving multiple jurisdictions, parties might be
compelled to take out separate proceedings in those jurisdictions to address or enforce
intellectual property rights existing under each of them.?* As a result, such proceedings may be
potentially subject to complex conflict of laws considerations. In contrast, ADR allows multiple
issues and rights arising under different jurisdictions to be addressed in a single process, such as
arbitration and mediation, which leads to a binding award or settlement.?? ADR is also useful
when multiple court actions are litigated in the same country.®

Parties in cross-border disputes also value jurisdictional neutrality; neither is likely to want the
dispute tried in the opposing party’s country.?* ADR processes enable such jurisdictional
neutrality over domestic courts because they provide a neutral forum for dispute resolution.
Parties can choose an ADR neutral who is not based in the same jurisdiction as the parties, use
neutral law to govern the dispute, and agree on a neutral location.?® ADR rules, such as those
established by the WIPO Center, are also neutral to the law, language and culture of the parties.?®
Jurisdictional neutrality gives ADR processes a clear advantage over litigation for cross-border

intellectual property disputes.
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Independent Specialized Expertise

Intellectual property disputes can involve highly technical scientific matters and complex legal
issues,?” but not every country has specialized intellectual property courts or judges.?® Thus,
when judges and juries lack the necessary expertise to fully comprehend the complex factual,
technical and legal issues at stake, considerable time and resources may be required to present
the relevant technologies and laws to them.?®

ADR processes allow parties to choose a neutral with specialized expertise to act as a decision-
maker, or a facilitator.3% Experts in law, technology or specific industries can be appointed as
neutrals; parties also have the ability to appoint a panel of experts with expertise in different
areas of the dispute. Expert neutrals can use their knowledge and experience to provide guidance
during the ADR process, and to craft a satisfying resolution for the dispute. When capable
experts are appointed, ADR processes offer benefits that would be otherwise unavailable through
litigation.3!

Simplicity; Flexibility

ADR processes are procedurally simple and flexible when compared to litigation. ADR gives
parties the freedom to agree on the conduct of the proceedings, and select appropriate procedural
rules.®? For example, parties can place limits on the amount of survey evidence admitted for
trademark disputes,® and even choose the extent to which certain rules of evidence are to apply,
if at all.3*

Furthermore, ADR processes can provide a straightforward mechanism for resolving legally
complex intellectual property disputes. For example, mediation focuses on the parties’
motivations and interests, not necessarily their strict legal positions. This helps the parties

concentrate on their shared interests instead of legal rights and wrongs, which facilitates the
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creation of a satisfying settlement.® While this approach does not eliminate the legal
complexities of the dispute, a mediator with the relevant legal and/or subject matter expertise and
experience can provide appropriate assistance and support.

Cost Savings

Intellectual property litigation can be an expensive affair, especially if appeals and foreign
litigation are involved. The prohibitive cost of legal proceedings in some jurisdictions can make
it difficult for individuals or small businesses to enforce their rights, or defend themselves in
intellectual property claims by or against larger entities.

In comparison to litigation, ADR offers an affordable and accessible avenue for parties to resolve
their disputes. The many advantages of ADR provide significant cost savings, because parties
can avoid expensive litigation at home and abroad, use expert neutrals that can delve straight into
complex intellectual property issues, and dispense with complicated and formalistic procedures.
The time savings provided by ADR naturally translate into cost savings as well.%
Confidentiality

Confidentiality is often of critical importance in intellectual property disputes. Thus, parties may
balk at court proceedings when trade secrets or proprietary information, such as experimental
results from research and development, are involved.®’ Litigation and the discovery process can
force the public disclosure of such sensitive information,*® which can irreversibly damage the
parties’ business prospects.®

Confidentiality is a key advantage of ADR because it allows the parties to effectively control
disclosures and access to sensitive information.*® Proprietary information can be kept

confidential through agreements between the parties,*! and arbitrators can issue protective orders
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to prevent parties from accessing confidential documents.*> Furthermore, unlike litigation, the
entire ADR process and its outcome can be kept confidential, which can be advantageous for
parties who wish to preserve their business reputations and relationships.*?

Diverse Solutions

Litigation normally offers parties a limited range of specific legal remedies. While parties can
apply for monetary damages, injunctions, specific performance and other such remedies, such
solutions tend to be “win-or-lose” and granted based on considerations of strict legal merits or
otherwise at the court’s discretion. Parties do not have the discretion to craft their own solutions,
or instruct the court to deliver its decision within specified parameters.**

Mediation gives parties the opportunity to negotiate win-win or other creative solutions that
satisfy their interests.*® For example, parties can agree to share the intellectual property rights in
dispute through licenses or consent to use agreements, or indeed address or determine non-
intellectual property issues in the resolution of an intellectual property dispute. Such mutually
beneficial outcomes allow parties to preserve existing business relationships, or forge new
ones.*®

In arbitration, the substance of the arbitral award is determined by the arbitral tribunal. However,
parties can agree on the scope and limits of the arbitration. For example, parties can agree to
establish limits to the quantum of the award,*’ and even specify in the arbitration agreement, a

desired time frame by the arbitral tribunal to issue the arbitral award.*® Beyond a final award,
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parties can petition the arbitral tribunal for interim relief in the form of an injunction, or security

for costs.*®
I111. CONCLUDING OBSERVATIONS

The development of an international legal instrument, which would strengthen international
public policy on the protection of indigenous Traditional Knowledge, Traditional Cultural
Experiences and Genetic Resources, remains a matter of the utmost importance. An appropriate
ADR mechanism is a complementary tool, which could enhance the applicability and efficiency

of such an instrument.

Various researchers have given suggestions to remodel the IP regime in India to make it
compliant with the international norms and in pace with the demands of the global standards of
economic, trade and regulatory policies. This researcher has also gone down the same path
trodden by more illustrious peers in a humble attempt to suggest a few changes.

The most important aspect is the changes required in the legislation relating to intellectual
property rights, and the need to make a strong base to cater to the global competitiveness. Focus
must be done on protection and implementation of IP in India. One of the major changes needed
is in the time period in which the IPR protection is granted and the need to reduce it to an
eighteen-month period from the date of filing of application. Another area of focus is the need
for enforcement mechanism that can deliver speedy redressal in case of infringement, as opposed
to the time-consuming mechanism in place today. There is a need to incorporate ADR methods

as mandatory first step for resolving disputes, before commercial courts get involved.

An important aspect, especially for developing countries like India is IPR generation. It is said

that the next Silicon Valley is in India. The huge innovative and educated human resource of
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India is rapidly churning out more and more entrepreneurs. There is a specific need to ensure that

their innovation is protected through proprietary rights under the IPR regime.

Arbitration of patent validity and infringement issues in many major technology-producing
countries is impeded by a lack of uniformity and various practical barriers. These barriers are
apparently not sufficient to eliminate the arbitration of patent issues where strong incentives exist
to do so, but do appear to be sufficient to keep the practice from becoming a mainstream
alternative to normal civil litigation. Even in countries where no explicit legal barriers are
present, practitioners have been slow to adopt arbitration as an alternative to civil court litigation
in patent disputes. There are public interests at stake in any dispute revolving around patent
validity, and these interests may not be effectively represented in arbitration. We believe,
however, that such concerns do not justify the restrictions on objective arbitrability found under
some statutory regimes. Instead, these concerns can be satisfied by a coordinated system of
interrelated rules regarding objective arbitrability, the effect of arbitration judgments,
confidentiality, choice of law, and remedies. Such a system would ensure that public interests are
protected by limiting the self-serving options of parties arbitrating issues of patent validity or
infringement.

Another important aspect of the same is intellectual IP awareness. The people of the country
must be made aware of various intellectual properties and the need to respect the Intellectual
Property Rights of people.>® There is a need to focus on rural populace of India and educate them
about the IPRs. The same can be achieved by making IPR education a part of school curriculum
and educate the people at a grass root level. Also, special IPR classes need to be given to judges
dealing with these cases, the foreign models can only be indicative of solutions, the real solution
lies in integration of indigenous and circumstances specific model with uniform law across
nations. The success of National Green Tribunal is a clear indication of the feasibility of
exclusive courts for IP Laws. Additionally, there must be an added focus on human capital
development, which would strengthen innovation in the industry, which would increase IPR

generation.

50 A web solutions company in a remote location has the name of “Applebite” and displays the same prominently in
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of renowned company are misappropriated by small scale shops of service providers.



The above-mentioned changes can help in ensuring that India becomes a leader in innovation,
churning out the best product and services for the world to consume. This would ensure that

India finds its rightful place as one of the global leaders in the 21% century.



