Cross-Border Insolvency in Brazil: A Case for the Mbdel Law

Authors: Giuliano Colombo, Raquelle Kaye, Julia Tamer Landitacy Lutkus, Jack Shirley,
David Turetsky

Abstract

Brazil is in the midst of a severe, multi-yeareggion. Unemployment and inflation are
high, while consumer confidence and global demandBfazilian commodities have dropped.
These economic difficulties have been accomparaad perhaps compounded) by political
issues, including the impeachment of President ®iRousseff and the investigation into
potential bribery at Petréleo Brasileiro S.A. —rBbtas, the state-controlled oil company. The
cumulative impact of Brazil's prolonged difficulséhas been significant. All three major credit
ratings firms have downgraded Brazil's sovereigbtde “junk” levels, and there has been a
sharp increase in Brazilian companies that haveyaar insolvency proceedings. Indeed, 2016
saw a year over year increase of 44.8% in the nupfli@dmpanies petitioning for judicial
reorganization in Brazil.

In assessing how to improve conditions in Brahigre has been significant focus on
measures being contemplated by current PresidastiieVil emer, including austerity and efforts
to reform Brazil's labor and tax laws. By contrdstle attention has been paid to the potential
benefits of proposed legislative bills that arerently before the Brazilian National Congress
(collectively, the “Bills”) and that are intendeal substantially adopt the UNCITRAL Model
Law on Cross-Border Insolvency (the “Model Law™his paper examines the potential impact
that adoption of the Model Law (or a modified versthereof) through passage of one or more
of the Bills may have on cross-border restructigimyolving Brazilian companies, including
whether the Model Law might facilitate such restanngs and thereby assist in the
rehabilitation of such companies and the BrazidGaanomy as a whole.

l. Introduction — The Brazilian Economy in Crisis

Brazil is in the midst of a deep recessiofthe country’s growth rate has decelerated
steadily since the start of this decade, from araye annual rate of 4.5% between 2006 and
2010 to 2.1% between 2011 and 261%he Brazilian economy, the largest in Latin Aroeri
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and one of the largest in the world, shrank 3.8%0ih5? and an additional 2.9% year-on-year
through the third quarter of 2026In August 2016, wages declined 3% while the urlegmpent
rate rose to 11.8%, up from 8.7% the prior Yedoreover, as of January 2017, all three major
credit ratings firms had downgraded Brazil's soigmalebt to “junk” levels,and 2016 saw a
year-over-year increase of 44.8% in the numbeaofganies petitioning for judicial
reorganization in Brazfl.

Brazil's economic crisis has been attributed tesal macro- and micro-economic
factors, including declining demand for Braziliamnemodities, declining commodities prices, a
shift in global financial market sentiment awaynfremerging market economies, and a
combination of domestic factors (e.g., domestic aean high levels of public spending, high
interest rates, and increasing inflationJhe crisis has also overlapped with (and perbeps
compounded by) several recent political issde$hese have included the ongoing investigation
into corruption at Petrdleo Brasileiro S.A. — Pbtas (“Petrobras”), the state-controlled oil
company'' and the impeachment of President Dilma Rouséeiho was succeeded by
President Michel Temer in August 2016.

*  Patrick GillespieBrazil Hit by More Punches amid Historic RecessiBNN Money (Oct. 4, 2016),
http://money.cnn.com/2016/10/04/news/economy/biaaiinomy-jobs-crisisee alsdnt’| Monetary Fund,
World Economic Outlook October 2016: Subdued DermaBgmptoms and Remedgs(2016),
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Given the significant obstacles that Brazil coméis to face, there has been considerable
focus on measures that might be taken to improyedhintry’s economic condition. Much of
the commentary in this regard has, unsurprisinglstised on measures that have been
implemented or are being contemplated by the gonem to help steer Brazil's economy out of
recessiort? Such measures include austerity initiatives astential reforms to Brazil's labor
and social security laws and tax cddieBy contrast, little attention has been paid th8o. PL
1.572/2011 (“Bill 1.572/2011% and other proposed legislative bifl§the “Sparse Legislation”
and, together with Bill 1.572/2011, the “Billst¥hich are currently before the Brazilian National
Congress. Passage of one or more of the Billh @attain necessary amendments, would
ultimately result in adoption of the UNCITRALModel Law on Cross-Border Insolvency (the
“Model Law”) in modified form® which, in turn, could provide for more predictabletcomes
to creditors and investors of distressed Brazitiasinesses with cross-border operations, thereby
encouraging investment and promoting business ex@s/
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This paper examines the potential impact that talopf the Model Law (or a modified
version thereof), through passage of one or motkeoBills, may have on cross-border
restructurings involving Brazilian companies. Tattend, Part Il below describes the current
Brazilian bankruptcy law and how cross-border imsnties are conceptually addressed by
Brazilian courts. Part Il introduces the Modeldas an alternative approach to handling cross-
border insolvency proceedings. Part IV discusise®ills, which, if adopted with certain
amendments, would represent a shift to the framkewotlined in the Model Law. Part V
analyzes several major cross-border restructutimgishave proceeded under Brazil's current
bankruptcy law, with a particular emphasis on tless-border issues that arose in each such
restructuring and how those issues may have batresskd differently under the Model Law.
Finally, Part VI summarizes the main cross-bordsues that arise under the BBL (defined
below) and discusses several benefits to Braztmpting the Model Law. Part VI concludes
that Brazil's adoption of the Model Law (or a maeld version thereof), through passage of one
or more of the Bills, may facilitate internatiomabktructurings involving Brazilian companies
and may thereby assist in the rehabilitation ohstmmpanies and the wider Brazilian economy.
Part VI further proposes that UNCITRAL undertakstady examining the impact of the Model
Law on the economies of the jurisdictions in whiichas been adopted. Such a study could be
used, both, to assist jurisdictions currently cdesng adopting the Model Law and to determine
whether further enhancements to the Model Law as&rable.

Il. The Current Brazilian Bankruptcy Law

In February 2005, Brazil enacted the current BiemzBankruptcy Law — Law 11,101 of
2005 (the “BBL"). The BBL replaced Brazil's priiquidation-oriented bankruptcy regime
(which had been in place for sixty years) with avniesolvency system that “embrace[s] modern
underlying principles of corporate restructuringigeed and directed to rescue distressed but
viable businesses® The prior system provided (a) limited safegudodssecured creditors, (b)
no meaningful role for unsecured creditors, andh{cineans of protection against successor
liability for purchasers of assets in bankruptcyqereding$® Under Brazil's prior bankruptcy
law, claims of secured creditors were afforded lopreority than labor claims (first priority) and
tax claims (second priority)- Moreover, under the prior regime, distressed cmigs’ only
option to reorganize was under rigid legal procedwgoncordata that prescribed limited fixed
repayment plans to unsecured creditér3he prescribed repayment plans together with a
prohibition on creditor negotiations often resultedhigh default rates in instances in which the

19 Giuliano Colombo & Thiago Braga Junqueifan Years of the Brazilian Bankruptcy Law: Someaes

Learned and Some Wishes for Improvemienmterging Mkts. Restructuring J., Spring 2016t
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2016/15060205-emerging-markets-journalr10.pdf.

20 Christopher Andrew Jarvinen et dlhe International Scene: Bankruptcy Reform Comingrazil, Am. Bankr.

Inst. J., Dec./Jan. 2005, at 32.
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Investors 8 J. Bus. & Tech. L. 397, 399-400 & nn.17, 211(20(citing Decreto-Lei No. 7.661, de 21 de Junho
de 1945, Diario Oficial da Uniao [D.O.U.] de 21845 (Braz.) (repealed 2005), translated in
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debtor was otherwise potentially viaife As a result, many potentially viable companies ha
choice but to liquidaté’

By contrast, the BBL was designed to provide d&ged companies with the
opportunities and tools to restructure their oltllyas and operations, and to continue as going
concerns through the use of rehabilitation andga&arzation procedures. Most notably, the BBL
introduced an in-court judicial reorganizatisrquperacao judicigl (“RJ”) regime?®> RJ
proceedings are similar to Chapter 11 cases unterIl of the United States Code (the “U.S.
Bankruptcy Code”). In this regard, RJ providesehtdr with protection from enforcement and
other actions for a period of time while the delftomulates and negotiates a plan of
reorganization with its creditors. The plan ofngamization will generally rescale the debtor’s
operations and modify the debt (and, eventually,etjuity) component of the debtor’s capital
structure. Upon approval and confirmation of tkenf reorganization, the pre-petition claims
against the debtor are generally discharged. &epdings, therefore, allow debtors to
successfully restructure their obligations and twet as going concerns, while protecting
creditor interests and fostering investments asetasale$® Accordingly, most commentators
agree that the BBL represents a significant impnaaset over the prior regime for debtors and
creditors alike’’

Despite its significant comparative benefits, B (like its predecessor) does not itself
contemplate, or have provisions to address, crosgeb restructurings involving proceedings in
multiple jurisdictions’® Instead, Brazilian insolvency courts generalljofe the principle of
territoriality.”® Under the territoriality principle, a Braziliamuart is deemed to have exclusive
jurisdiction over the debtor and all of its asdetated in Brazil, and any foreign decision
regarding a Brazilian debtor’s property and/or toed is deemed to have little or no authority in
Brazil.*® Moreover, under the principle of territorialigy,Brazilian insolvency proceeding will

2 |d. at 400 n.21.
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2 Fernando Locatellinternational Trade and Insolvency Law: Is the UNRAL Model Law on Cross-Border

Insolvency an Answer for Brazil? (An Economic Asialyf Its Benefits on International Trad&) Law &
Bus. Rev. of Am. 313, 338 (2008). As more fullgaissed below, proceedings in which the Bustan@ode
(defined below) is applicable represent a narrogepiion to Brazil's adherence to the principleasfitoriality
in the insolvency contextd. at 339 (“[A]pplication of the Bustamante Code hasrbalmost nonexistent
because the main flow of investment is from oegally connected with other jurisdictions, ratheart
investors being located in the signatory statéhefcode.”).

%0 See idat 338;see alsdNora Wouters & Alla RaykinCorporate Group Cross-Border Insolvencies Betwésen t

United States & European Union: Legal & Economic/Blepments29 Emory Bankr. Dev. J. 387, 390 (2013)
(“Territorialism imposes no single law but relias @ach jurisdiction to apply its own laws. It sdif a
multinational debtor to parallel proceedings inreacuntry in which its assets are located, but eacimtry’s
court’s jurisdiction does not extend beyond thentoiss borders.”).



generally only consider companies and assets béatBrazil*! Given the increasingly global

nature of business restructurings and Brazil'seladhe world economy, general adherence to
the territoriality principle coupled with the BBLIack of cross-border provisions may be seen as
creating a significant gap in Brazil's current rasturing regime? Indeed, as more fully
described below, Brazilian courts have often felnpelled to adopad hocmeasures to address
the realities of multi-jurisdictional restructurimg Although such judicial pragmatism has
contributed to the significant successes of sevetatnational restructurings involving Brazilian
companies, compelled reliance ath hocmeasures does not provide companies or interested
parties with the same level of predictability aslified legislation®* Thus, the current Brazilian
insolvency regime may involve an unnecessary lef/ahcertainty**

. The Model Law

UNCITRAL adopted the Model Law in 1997. The Model Law was designed to assist
sovereign governments in supplementing their iresady laws by providing a modern
framework for addressing cross-border insolvenoceedings® The Model Law does not
attempt to unify the substantive insolvency lawslifferent countries, but instead incorporates a

31 Sed ocatelli, supranote 29, at 338ee alsdVouters & Raykinsupranote 30, at 390.

32 SeeSteven T. KargmarEmerging Economies and Cross-Border InsolvencyrRegji Missing BRICs in the

International Insolvency Architecture (Part Insolvency & Restructuring Int'Sept. 2012, at 8, 10 (describing
the BBL as providing “no clear roadmap for handlangss-border insolvencies in Brazil” and maintagnithe
uncertainty and unpredictability that existed unitierold law with respect to multi-jurisdictionalsiolvencies
that include a Brazilian component”); Paulo Ferrmf@mpana FilhdThe Legal Framework for Cross-Border
Insolvency in Brazjl32 Hous. J. Int’l L. 97, 150 (2009) (“The lackaybss-border provisions is indeed one of
the main deficiencies of the [BBL]. . . . As a cegsence, the existing provisions are definitelylateed and

not on par with the ongoing worldwide bankruptciorm.”).

3 SeeCampana Filhosupranote 32, at 149-50 (“The cooperative approactdeveloped on an ad hoc basis

without any supporting rule is not . . . the ansteethe complex Brazilian cross-border insolvenreyrfework.
It may be a temporary creative workaround, bug & fragile measure that cannot substitute forcoroa
institutional reform.”).

* d.
% Guide to Enactment and Interpretation of the UNGALRViodel Law on Cross-Border Insolverfeyt,in
UNCITRAL Model Lansupranote 18, at 19.

% |d. InitsGuide to Enactment and Interpretation of the UNOX[CRVlodel Law on Cross-Border Insolvency

UNCITRAL notes that “[t]he increasing incidenceoobss-border insolvencies reflects the continuioha
expansion of trade and investment,” but “nationablvency laws by and large have not kept pace tivéh
trend, and they are often ill-equipped to deal wikes of a cross border naturd’ § 5, at 20. The resulting
“inadequate and inharmonious legal approaches ..phathe rescue of financially troubled businesaesnot
conducive to a fair and efficient administratiorcodss-border insolvencies, impede the protectfdheassets
of the insolvent debtor against dissipation, amdiéi the maximization of the value of those assdth. 5, at
20-21. “[T]he absence of predictability in the Hamg of cross-border insolvency cases impededaajw
and is a disincentive to cross-border investmerd.y 5, at 21.



modern modified universalist regifiehat is focused on encouraging cooperation and
coordination between jurisdictions. The Model Law’s stated purpose is:

to provide effective mechanisms for dealing witBesaof cross-border insolvency
So as to promote the objectives of:

(a) [c]ooperation between the courts and other @bemt authorities of [the
adopting] State and foreign States involved in sadecross-border insolvency;

(b) [g]reater legal certainty for trade and invesii)

(c) [flair and efficient administration of crossroer insolvencies that protects the
interests of all creditors and other interestedqes, including the debtor;

(d) [p]rotection and maximization of the value bétdebtor’'s assets; and

(e) [flacilitation of the rescue of financially wbled businesses, thereby
protecting investment and preserving employniént.

A central feature of the Model Law is a streandipeocedure for the representative of a
debtor in a foreign insolvency proceeding — theifpm representative — to obtain recognition of
the foreign proceeding and apply for relief frommistic courts in aid of that proceedifigThe
Model Law provides for two types of proceedingg:f(a@eign main proceedings and (b) foreign
non-main proceedings. A foreign main proceeding fisreign proceeding taking place in the
state in which the debtor has its center of matierésts (‘COMI”)** A foreign non-main
proceeding is a foreign proceeding, other than im pr@ceeding, taking place in a state in which

87 seeWouters & Raykinsupranote 30, at 389-90 (explaining that universalisra fdiametrically opposed

approach(] to cross border insolvencies” from terialism; “[ulnder universalism, all proceedingswid take
place in a centralized court and proceedings wbaldubject to a single law3ee alsalay Lawrence
Westbrook Choice of Avoidance Law in Global Insolvenci€s Brook. J. Int’l L. 499, 515 (1991) (noting tha
“[ulniversali[sm] . . . has long been acceptedhesgroper goal of international bankruptcy law égding
writers”). “[Modified universalism] accepts theitral premise of universalism, that assets shioelcollected
and distributed on a worldwide basis, but resetedscal courts the discretion to evaluate thenfess of the
home country procedures and to protect the intefdstal creditors.” Jay Lawrence WestbrodkGlobal
Solution to Multinational Defaul98 Mich. L. Rev. 2276, 2301 (2000) (alteratioroitginal) (citation omitted).

3 Guide to Enactment and Interpretation of the UNGALRViodel Law on Cross-Border Insolverfe,in

UNCITRAL Model Laysupranote 18, at 19-20.
39 UNCITRAL Model Law on Cross-Border Insolvency pimdUNCITRAL Model Lawsupranote 18, at 3.

%0 See generallid. art. 21, at 11-12.

*L1d. art. 2(b),at 4. See als@nited Nations Commission on International Trade/ldNCITRAL Practice Guide

on Cross-Border Insolvency Cooperatignl3(c) (2010),
http://www.uncitral.org/pdf/english/texts/insolvémActice_Guide_Ebook_eng.pdf (describing COMI he “t
place where the debtor conducts the administratidts interests on a regular basis and that isefbee
ascertainable by third parties”).



the debtor has non-transitory economic actilftyGenerally, foreign main proceedings apply to
all assets of the debtor, while foreign non-maimceedings are restricted to the assets of the
debtor that are located in the state in which the-main proceeding is occurrifig.If a

domestic court recognizes more than one foreigng®ding, it will coordinate relief in a manner
that is consistent with the foreign main proceedthd complementary provision is the
requirement that domestic courts cooperate “tathgimum extent possible” with foreign
courts and representatives in both foreign mainrrdmain proceedinds. A key objective of
the Model Law is for courts to consider the int&sed creditors “and other interested persons,
including the debtor” when granting or refusinge&t®

V. Pending Legislation in Brazil

In recent years, commentators have called fosleggon that would incorporate the
Model Law (or a modified version thereof) into tRBL as a means of addressing perceived
uncertainties arising from Brazil's general adheeeto the principle of territoriality and the
current absence of provisions in the BBL that asslzoss-border restructurifig.Such
amendments, it is argued, would assist the Brazlilenkruptcy courts, who have heretofore
relied uporad hocmeasures (as described below), to more adequatsy the needs of cross-
border restructurings involving Brazilian entitisd of the global economy in which Brazil is a
full participant?® Moreover, the adoption of a modern modified ursaést regime would not
be unprecedented, notwithstanding Brazil's geradakrence to the principle of territoriality in
the insolvency context. Brazil is a signatorytie Bustamante Code of Private International
Law (the “Bustamante Code”), which was adopteddf8land whose signatories include 15
Latin American Countrie§ The Bustamante Code provides for the filing sfrayle insolvency
proceeding in the court in which the debtor is dol@d, with such proceeding to have effect in
all countries in which the Bustamante Code has belepted® Thus, as a signatory to the
Bustamante Code, Brazil has previously demonstrateilingness to defer to other legal
regimes and/or recognize foreign proceedings irctmext of cross-border insolventy.The

2 UNCITRAL Model Law on Cross-Border Insolveacy 2(c),in UNCITRAL Model Laywsupranote 18, at 4.
*1d. art. 28-29, at 14-15.

* 1d. art. 30, at 15.

%5 |d. art. 25(1), at 13.

% |d. art. 22(1), at 12.

47 SeeKargman supranote 32, at 11; Locatellsupranote 29, at 344-45; Campana Filkapranote 32, at 149-

51.

8 Locatelli,supranote 29, at 344-45; Campana Filsapranote 32, at 149-51.

49 SeeKurt H. NadelmannBankruptcy Treatie®3 U. Pa. L. Rev. 58, 70-71 (1944¥e alsaConvention on
Private International Law (Bustamante Code), F&8p1928, 86 L.N.T.S. 254 (English text).

0 Nadelmannsupranote 49, at 71see alsaConvention on Private International Law (BustareaBode) supra
note 49, at 362-64.

*  Nadelmannsupranote 49, at 70-71.



multi-jurisdictional legal and procedural coopesatincorporated into the Bustamante Code may
serve as precedent for an amended BBL that coaldtdbe Brazilian bankruptcy courts to more
adequately meet the demands of cross-border rastings involving Brazilian entities.

Recognizing the desirability of supplementing tH&LBvith provisions that specifically
address international insolvency issues, varioaziBan political representatives have
introduced Bills to bring the BBL more in line withe Model Law. In June 2011, Congressman
Vicente Candido (PT/SP) introduced Bill 1.572/2@d Xeplace the current Brazilian
Commercial Code andhter alia, incorporate provisions of the Model Law into 8BL. If
passed, Bill 1.572/2011 would result in the additid 21 articles to the BBL that would
specifically address cross-border insolvency isgu@smanner that is intended to be consistent
with the Model Law. Bill 1.572/2011 is currentlgfore the House of Representatives, pending
review and voting. In addition, in November 205&nator Renan Calheiros introduced Bill No.
487/2013 (“Bill 487/2013"), the first bill in thegarse Legislation, before the Senate. Like Bill
1.572/2011, Bill 487/2013 seeks to reform the aur&razilian Commercial Code and
supplement the BBL with articles that address chmssler insolvency issues in a manner
consistent with the Model Law. More recently, iovémber 2015, Congressman Laercio
Oliveira (SD/SE) introduced Bill No. 3741/2015 (f1B3741/2015"), the second bill in the
Sparse Legislation, before the House of Represeasat As with the other two Bills, Bill
3741/2015 would supplement the BBL with provisioimst would address cross-border
insolvency issues in a manner that is substantaitylar to the Model Law. Of the three Bills,
Bill 1.572/2011 is the closest to being enactedheyBrazilian Congress, but it has yet to receive
approval by the Brazilian Congress and the Presiden

The current versions of the Bills contain almosinidcal provisions to address cross-
border insolvency issues, and each purportedly garbsing Brazilian insolvency law in line
with the Model Law and other modern cross-bordsolvency regimes. Consistent with the
Model Law, the Bills incorporate provisions relgfito foreign main proceedings and foreign
non-main proceeding$,and would establish a process for obtaining reitiogrof a foreign
proceeding by a Brazilian cout. Furthermore, the Bills would specify means ofpemtion
across jurisdictior®é and allow direct communication between differemtints without resort to
the current letter rogatory mechanisms (which tenlde time-consuming and incompatible with

2 The Bills classify bankruptcy proceeding with ssdborder implications as (a) main when the debtodst

important interests, whether economic or patrimipai® centralized in the country of filing and (l@n-main
in all the other cases.

3 The Bills provide that that a foreign represemtamay apply for recognition of a foreign procewglin Brazil

and specify that the application for recognitioalsbe accompanied by (a) the documents listedrticla 15
of the Model Law, and (b) an indication of the coyrin which the debtor has its COMI from an ecomoand
patrimonial perspective. The Bills also includ&esuto determine the competent court for recogmitip
foreign proceedings and indicate the informatiaat the court responsible for the non-main procegdhould
provide to the authority overseeing the main prdoegabroad (i.e., debt amount, assets scheduidd, a
waterfall).

% The Bills substantially adopt Article 27 of theolel Law. For example, the Bills provide (a) thabperation

may be implemented by appointment of an officigjualicial auxiliary to whom the foreign bankruptogurt
should report; (b) for communication with the famibankruptcy court, even if confidential; andf(r)
coordination with the foreign bankruptcy court wittspect to decisions rendered and management sethed
debtor assets.



the speed with which insolvency proceedings arenofonducted). The Bills also provide that
requests for cooperation made by foreign courtsilshime accommodated by Brazilian courts as
long as they are not contrary to Brazilian publitigges and do not harm national creditors,
which is also consistent with the approach adopteslodel Law.

Notwithstanding the foregoing, there remain sigaifit concerns that passage of the
current versions of any of the Bills would resulthe adoption of a limited and significantly
modified version of the Model Law. For exampletheir current forms, each of the Bills would
subordinate foreign creditors based solely on thaionality>> That is, foreign creditors would
receive recoveries from insolvency proceedingsliirg a Brazilian company only after all
domestic Brazilian unsecured creditors are paifdlin Commentators have harshly criticized
the Bills’ inclusion of such subordination provie&™® Indeed, such subordinated treatment is
arguably contrary to the very purposes of the Maa&¥, which include international
cooperation, efficiency, and fairness in insolvepeyceedings. Although these provisions are
expected to be modified or rejected, commentatave kvarned that the inclusion of such
provisions in the current versions of the Bills naneady be hindering new foreign investments
in Brazil, regardless of whether such provisiorestimately enactetf. The current versions of
the Bills would also arguably modify other well-glslished provisions of the Model Law and
create rules that are not included in the Model Pawor example, the Bills contemplate that
the foreign main proceeding must take place irsthge in which the debtor has its COMI,
whether economic or patrimonial, but, unlike theddbLaw, do not include a presumption that
the COMI is the state in which the debtor’s registeoffice is located” The current versions of
the Bills also provide that the Public Prosecut@fice would be entitled to request the
liquidation of a Brazilian company that is partaof economic group or conglomerate for which
an insolvency proceeding has been commenced alregidless of whether the Brazilian
company would otherwise be subject to liquidatioder the BBL'’s liquidation provisions.
Commentators have criticized this aspect of this Barguing that economically viable Brazilian
companies should not be subject to the harmsigtihtion simply because a foreign affiliate

5 SeeBill No. PL 1.572/2011, art. 188-L; Bill No. 487/art. 1070; Bill No. 3741/2015, art. 167-L.

% Francisco Satiro, Paulo Fernando Campana Fillsalrina Becudnsolvéncia Transnacional e o Projeto do

Cdédigo ComercialJOTA (July 5, 2016), http://jota.info/artigos/obgencia-transnacional-e-o-projeto-de-
codigo-comercial-05072016.

" 1d. (“At the UNCITRAL Central Commission session haldhe end of June, delegates from countries with

traditional investors questioned the correct imeigtion of the message that the country wouldtliksend
with the inclusion of a discriminatory foreign irstenent mechanism in the design of the most impbrtan
regulatory framework for Business activity in theuntry. This reveals not only the interest of inges in
institutional evolution in Brazil, but the mere insion of such a provision in an official legisiaidocument,
even if it is not enacted, has the enormous pa@tetatisignal negatively and to hinder new Foremrestments.
... In the judicial reorganization recently filegl Oi, for example, the approximately 11 billioalldrs
represented by notes issued abroad (bonds), asgdaithe wording of art. 188-L of the Bill, shoud
subordinated to the unsecured. It is not diffitalidentify the interests and project the negatefercussions
of a situation like this.”) (English translation afiginal text).

% d.

¥ See UNCITRAL Model Law on Cross-Border Insolveartyl6,in UNCITRAL Model Laysupranote 18, at 8.
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is subject to insolvency proceedirfysEach of these criticized provisions is expectete
removed from any final version of the Bills thauiimately passed. Moreover, it is widely
acknowledged that, in spite of these provisions,Blils represent a step forward in bringing
Brazil in line with modern cross-border insolvemynciples and the Model Law.

V. Case Studies

To further understand the treatment of multi-dicsional restructuring issues under the
current Brazilian bankruptcy regime and the potitenefits of adopting the Model Law, this
section considers recent cross-border restructsigngducted under the BBL. In particular, this
section examines (a) how cross-border issues vaeiessed by the Brazilian courts and (b) how
such issues might have been addressed had the Maddieen in effect in Brazil.

A. Parmalat

The restructuring of the Parmalat Group (definelbyw) was one of the earliest major
cross-border insolvency cases that proceeded tinel&BL. The Parmalat Group restructuring
exposed tensions between the BBL's territorial apph and the needs of modern, multi-
jurisdictional business restructurings.

1. Background

Parmalat S.p.A. (“Parmalat”), an Italian dairy glmmerate, and several of its
subsidiaries (collectively, the “Parmalat Groupl®d insolvency proceedings in multiple
jurisdictions in 2003 and thereatfter, following tthecovery of a €14 billion deficit in their
accounts. Prior to the Parmalat Group’s collapd&d over 30,000 employees in 30 countries,
including Brazil, where the Parmalat Group hadaitgest dairy plant' In 2003, Brazil
accounted for 10 percent of the Parmalat Grougballrevenue and employed one-sixth of its
workers worldwide®

Beginning in 1997, the Parmalat Group engagednnmber of international acquisitions
(particularly in North and South America) that wérenced through debt issuané&sSuch
acquisitions quickly proved unprofitable and thenpany began experiencing liquidity issues.
In order to raise additional funds, the companyduseious accounting measures to hide losses
in offshore companie¥. Parmalat’s accounting system produced the appeaua liquidity,
thereby allowing the company to provide securitydonds, which were sold across the globe.

60 satiro, Campana Filho & Becugypranote 56.

1 Tony SmithBig Parmalat Unit Files for Bankruptcy in BrazilidBourt, N.Y. Times (Jan. 29, 2004),
http://www.nytimes.com/2004/01/29/business/big-paatiunit-files-for-bankruptcy-in-brazilian-
court.html?_r=0.

2 d.
8 Claudio CelaniThe Story Behind Parmalat’s Bankrupt&xecutive Intelligence Rev., Jan. 16, 2004, at 10

64 |d. at 10-11.
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The Parmalat Group’s liquidity crisis became appaon December 8, 2003, when
Parmalat defaulted on a €150 million bdAdOn December 9, 2003, Standard & Poor’s
downgraded Parmalat bonds to junk status, and Ratrsnstock fell 40% in the days that
followed. On December 19, 2003, Bank of Americacamced that one of the Parmalat Group’s
accounts, which allegedly had held €3.9 billiodiguidity, did not exist, and Parmalat’s stock
fell an additional 6698°

2. Restructuring

On December 24, 2003, Parmalat filed for extraw@ndi administrationgmministrazione
straordinaria)®’ before a court in Parma, Itdi§. Over the following months, several other
members of the Parmalat Group joined the insolvgmogeedings in Italy, or filed insolvency
proceedings in other jurisdictions, including Iredathe United States, and Brazil. In addition,
creditors brought several multi-billion dollar lawits in multiple jurisdictions, alleging fraud
against both Parmalat and the banks that issueoiiss:®

On July 23, 2004, the Ministry for Productive Adties authorized the Parmalat Group’s
Italian restructuring plan, which contained proers to restructure 16 of the Parmalat Group’s
companies; these 16 companies, in turn, contralfeddditional 97 Parmalat Group
companies? On October 1, 2005, the Italian court approvedréistructuring plan, and the
assets and liabilities of the 16 companies involvede transferred to the “new” Parmalat S.p.A.
Subsequently, the “new” Parmalat S.p.A. was raliste the Italian stock markét.

On January 28, 2004, the Parmalat Group’s Brawzdeiry unit, Parmalat Brasil Industria
de Alimentos S.A. (*Parmalat Brasil”), and Parmd@aasil's holding company, Parmalat
ParticipacOes do Brasil Ltda (“Parmalat Participes§ filed forconcordataprotection in Sao
Paulo, Brazil. These insolvency filings were madeder Brazil's prior insolvency regime and

85 Verified Petition in Support of the CommencemeinCases Ancillary to Foreign Proceedings Purst@nt

Section 304 of the Bankruptcy Code and Motion féieanporary Restraining Order and Preliminary and
Permanent Injunctions and Related Relief Underi@e&04(b) of the Bankruptcy Code, I8,re Parmalat
Finanziaria S.p.A.No. 04-14268 (RDD) (Bankr. S.D.N.Y. filed June 2004), ECF No. 2.

6 Id.at 0.

7 Amministrazione straordinaries a special ltalian reorganization proceedingdage companiesSedtaly

Insolvency (Bankruptcy) Laws and Regulations Haw@ti11 (Int'l Bus. Publications, USA 2014).

88 Affidavit of James A. Mesterharm Pursuant to dsankruptcy Rule 1007-2, 1 30) re Parmalat USA Corp.,
et al, No. 04-11139 (RDD) (Bankr. S.D.N.Y. filed Feb.2204), ECF No. 3.

9 SeeMemorandum Opinion at 3-#) re: Parmalat Securities LitigatigrNo 04-md-01653 (LAK-HBP)
(S.D.N.Y. filed Jan. 26, 2005), ECF No. 64 (dedoglseveral actions alleging securities fraud agfain
Parmalat’s directors, accountants, banks, and lesjye

0 SeeStatement/English Translation of the Foreign DebtBestructuring Plan as Approved by the Minister o

Productive Activities|n re Parmalat Finanziaria S.p.ANo. 04-14268 (RDD) (Bankr. S.D.N.Y. filed Sept. 3
2004), ECF. No. 40.

™ Transcript of Hearing Held on 12/8/2005 re: Staonference at 3:1-1B) re Parmalat Finanziaria S.p.A.

No. 04-14268 (RDD) (Bankr. S.D.N.Y. filed Dec. Z89)05), ECF No. 129.
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following various legal actions against ParmalaBiazilian courts? At the time, Parmalat
Brasil owed US$160 million to certain local Braaili banks, and the total debt of the Parmalat
Group's other Brazilian holding companies was estéd to be as high as US$1.8 billign.
Parmalat Brasil faced imminent collapse, as ité ¢asv dwindled, banks refused to extend any
further credit, and a growing number of lawsuiteetively paralyzed operations. In June 2005,
Parmalat Brasil and Parmalat Participacdes filedRidunder the then-recently enacted BBL,
thereby extinguishing the previoasncordataproceedings?

Although they were controlled by companies thatenestructured under the Italian
restructuring plan, Parmalat Brasil and Parmalatidiaacdes were not, themselves, subject to
the Italian plan. Instead, the Parmalat Brasil Badmalat Participaces cases proceeded
independently before the Brazilian court underBB&. On August 31, 2005 and September 9,
2005, respectively, Parmalat Brasil and Parmaleidfzacdes filed separate restructuring plans
with the Brazilian courf> Parmalat Brasil's plan provided for: (a) a 70%oneery for suppliers
and a 40% recovery for financial creditors; (b)séxig debt to be refinanced through a 12-year
bond issue; (c) a €20 million rights offering (ebtea95% of share capital), offered first to
Parmalat Participacdes’ creditors under pre-empigihts and then to Parmalat S.p.A.; and (d)
the disposal of non-core assétsParmalat Participacées’ plan gave the compangditors (x)
the right to subscribe to the rights offering agtl in the Parmalat Brasil plan, (y) all proceeds
from certain pending legal proceedings, and (z)idiat to subscribe to any further rights
offering in an amount of up to 20% of the equityPairmalat Brasil for the next 12 yeafsOn
May 31, 2006, Parmalat announced that the Pari@aaip’s control over Parmalat Brasil
would cease upon completion of an amended restingtplan’® The amendments included:
authorization of Laep Capital LLC’s (“Laep”) subgtion of Parmalat Brasil's capital increase,
resulting in Laep holding 98.5% of Parmalat Brasshare capital; the sale of Parmalat Brasil's
controlling equity interest in manufacturing sulisigt Batavia SA; and authorization of a
trademark license agreement between Parmalat aiadiB&A.

3. Cross-Border Issues

The consummation of Parmalat Brasil's amended wias1iamong the first successful
restructurings under the BBL. However, the restnacg of Parmalat Brasil was not without its

2. Smith,supranote 61.

.
" Salve Pelo Gongdustica aceita pedido de recuperacao judicial darRalat, Consultor Juridico (June 30,
2005), http://www.conjur.com.br/2005-jun-30/justieeeita_recuperacao_judicial_parmalat (text ondylalile
in Portuguese).

S Parmalat S.p.A., Parmalat Presentation 11 (Q&085),
http://www.parmalat.com/attach/content/55/Preseate®620Parmalat%2006-10-05.pdf.

% d.
.

8 Press Release, Parmalat S.p.A, Brazilian Opesaiday 31, 2006),

http://www.parmalat.com/attach/content/432/2006 318620ENG. pdf.
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complications. The proceedings tested the BBLibtyplo address cross-border restructurings
and the issues that they raise. The Parmalat Gesfpucturing was extremely complex, with
separate proceedings in ltaly, Ireland, the Unfitates, and Brazil. As the case progressed in
Brazil, the proceedings taking place across thbagleere largely disregarded by the Brazilian
courts because the BBL does not, itself, permitr@eegnition of ancillary proceedings. For
example, the restructuring plan in Italy, whichedily addressed Parmalat Brasil's parent
companies, had no effect in Brazil, and the pastiese required to develop entirely separate
plans for the Brazilian subsidiaries. The restiing in Ireland, which addressed one of
Parmalat Brasil's subsidiaries, was also not reizeghby the Brazilian courts, despite the fact
that the European Court of Justice found that t&&/Cfor Eurofood IFSC Ltd. was in Ireland,
giving jurisdiction of the main proceeding to Irisburts’®

The BBL'’s lack of provisions to address recogmitaf foreign proceedings or
coordination with foreign courts threatened cordnsand uncertainty for the Parmalat Group’s
companies, creditors, employees, and potentiakiove. As one commentator has noted:

Issues related to the impossibility of recognitafrforeign proceedings as
well as the lack of rules providing coordinatiorgsigtance, and cooperation
among courts were clearly felt by all the partiesived.

The occurrence of simultaneous proceedings in maisdictions such as
Italy, Ireland, Brazil, and the United States bratugbout the issues of possible
conflicting decisions and concerns about the appliity of different rules and
also how different courts would manage that siarati . . Hence, a high level of
uncertainty was felt on a national and internatiotevel by creditors,
governments, and employees in relation to the éutdithe company.

The lack of unity in the proceedings occurringElarope and Brazil and
the litigation of U.S. creditors in New York coumemained a serious concern,
principally related to whether the local courtseimch country could protect the
public and private interests affected and how #sructuring plans would be
administered in different jurisdictions, applyiniyerse laws and procedur®s.

Although the restructuring in Brazil was ultimatelyccessful, the BBL did not, itself, provide
the Brazilian court with critical tools to addréhe complex international issues that arose.

4. Model Law Analysis

Under the Model Law, much of the uncertainty agged with Parmalat Brasil's
restructuring could have been avoided. FirstMbeel Law would have allowed for the
recognition of the foreign proceedings. Since RdatrBrasil was largely independent from its
Italian parent, under the Model Law, COMI for Paland&rasil would have been in Brazil, and
the proceedings in Italy, the United States, aathid could have been recognized as foreign

9 SeeCase C-341/04, Eurofood IFSC Ltd., 2006 E.C.R813B(Eurofood-ECJ).

8 | ocatelli,supranote 29, at 340-41.
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non-main proceedings by the Brazilian court. Sdcarsofar as it expressly contemplates
insolvency proceedings and coordination acrossiptelljurisdictions, the Model Law could
have provided the Brazilian court with a framew@wkcross-border cooperation. With the
ability to communicate with foreign courts and éacagnize their judgments, the Brazilian court
would have been equipped to ensure Brazilian aesland employees were adequately
represented and protected, not only in Brazil,dambss the various jurisdictions in which
restructuring proceedings were pending. This comaation would have helped to restrain “the
widespread creditors’ fear of the collapse of thepany in different countries, principally in
Brazil and Italy where the company had strong eoto@ctivity and social relevancé”
Moreover, this cooperation and coordination, alastty the recognition of the foreign
proceedings, would have worked to increase effayieand creditor recoveries for parties
involved.

B. Varig

The restructuring of the Varig Group (defined belavas another early major cross-
border insolvency case that proceeded under the BBile case included a Brazilian main
proceeding and a significant ancillary proceedimthe United States. As more fully discussed
below, the Brazilian court overseeing the Varigecass required to look beyond the provisions
of the BBL to creatively address the significardss-border issues that arose. This, in turn, set
the stage for years afl hoccollaboration between judges, parties in interast, Brazilian
authorities across multiple jurisdictions.

1. Background?

Viacao Aérea Rio-Grandense S.A. (“Varig”), a ptalg-owned Brazilian airline, was the
first airline founded in Brazil, and was one of Bi& leading national and international airlines
until its collapse in 2005. The Varig group ofliaes (the “Varig Group”) included Varig and its
affiliates Rio-Sul Linhas Aereas S.A. and Norddstdas Aereas S.A. Prior to its restructuring,
the Varig Group served 36 cities in Brazil and 2f&iinational destinations in 20 countries. The
three airlines operated 2,068 domestic departiges/pek, and enjoyed a 30.7% share of the
domestic Brazilian market. As of May 31, 2005, Werig Group had a fleet of 87 leased
aircraft, including 11 freighters, served approxiena13 million passengers a year, and
employed approximately 11,456 full-time employees.

The Varig Group historically dominated Brazil’'srdestic and international aviation
markets, occupying more than 30% of the domestik@btand approximately 85% of the
international market serviced by Brazilian carriekowever, several low-cost carriers
successfully entered the Brazilian market followihg country’s deregulation of the airline
industry in 1991. As these competitors increabked tow-cost offerings, the Varig Group
began to lose substantial market share. By 20@4yarig Group required increased capital to

8 d.

8 The information in this section is taken from Petition Pursuant to 11 U.S.C. § 304 to Commentase

Ancillary to a Foreign Proceedinty re Cervo ex rel. Varig, S.ANo. 05-14400 (RDD) (Bankr. S.D.N.Y. filed
June 17, 2005), ECF No. 2.
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meet its debt obligations due, in part, to high &asts, loss of market share to low-cost carriers,
and the decline in value of the Braziliseal against the dollar. In 2005, the Varig Groupdile
insolvency proceedings after determining that itldao longer support its growing debt or
aircraft leases, and facing the prospect thattsadt could be seized by creditors in the United
States. At the time, the Varig Group had an apprate negative net worth of US$2.5 billion,
balance sheet debt of US$2.8 billion, off-balancees debt of US$2 billion, and no significant
fixed assets.

2. Restructuring

On June 17, 2005, only 8 days after the BBL tdtdcg the Varig Group commenced RJ
proceedings, and the Brazilian court issued amimterder prohibiting aircraft creditors from
seizing or interfering with the Varig Group’s udeaarcraft and equipmefit. That same day, the
Varig Group commenced an ancillary case in theddn@tates Bankruptcy Court for the
Southern District of New York pursuant to secti@#®f the U.S. Bankruptcy Codé. As part
of these ancillary proceedings, the Varig Grouaoiatd from the U.S. court a temporary
restraining order enforcing the Brazilian courtigerim order in the United Stat&%.0n June 22,
2005, the Brazilian court issued an order formatigepting each of the debtors into thé’RJ.
On June 28, 2005, after notice and a hearing athwihiany of the aircraft creditors appeared in
opposition, the U.S. court issued a preliminarymetion to continue the relief obtained in the
temporary restraining order and to extend the appdin of such relief to include other types of
creditors®’

Shortly after commencing RJ proceedings, Varigabeselling off certain of its
subsidiaries to raise capital. In November 2004ri¢/sold a controlling interest in Varig
Engineering and Maintenance to TAP Portugal for 65fillion®® Varig also sold its cargo
division, Varig Logistica S.A., operating as Vardayl, to the consortium Volo do Brasil for
US$48.2 million®

8 |d. 1 36-37.

8 1d. at 1. With the adoption of the Bankruptcy Abusevention and Consumer Protection Act of 2005, Rub.
No. 109-8, tit. VII, 119 Stat. 23, 134-46, the famil U.S.C. § 304 was repealed and replaced bgt@hab
(Ancillary and Other Cross-Border Cases) of Titleof the United States Code.

8 Temporary Restraining Order ati8,re Cervo ex rel. Varig, S.ANo. 05-14400 (RDD) (Bankr. S.D.N.Y. June
17, 2005), ECF No. 9.

8 Notice of Entry of Further Order of Brazilian Gtun re Cervo ex rel. Varig, S.ANo. 05-14400 (RDD)
(Bankr. S.D.N.Y. June 24, 2005), ECF No. 38.

87 Preliminary Injunction Ordetn re Cervo ex rel. Varig, S.ANo. 05-14400 (RDD) (Bankr. S.D.N.Y. June 28,
2005), ECF No. 46.

8  Foreign Representatives’ Reply to Objections ¢atiuation of Preliminary Injunction { 1if re Zerwes ex

rel. Varig, S.A.No. 05-14400 (RDD) (Bankr. S.D.N.Y. Dec. 19, 2CF No. 221.

8 Brazil's Varig Sold in Auction to Former Cargo UnliilercoPress (July 21, 2006), http://archive.is&nR
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In July 2006, creditors in Brazil voted to approXerig’s recovery plan, which
contemplated a sale of the airline’s name, opagassets and business after a competitive
bidding proces&’ Following two unsuccessful auctions, the Braaiki@urt determined to split
Varig into two entities, informally known as “Newavlg” and “Old Varig.” Old Varig consisted
of the “Nordeste” brand, one aircraft, and varidebts and liabilities. New Varig was
comprised of the brands “Varig” and “Rio-Sul,” afl Varig’s route rights, and all but one
aircraft. The prevailing bidder for New Varig welarig Logistica S.A., the former Varig
subsidiary owned by Volo do Bra&ii. Following the satisfaction of certain conditidnsthe
sale, the Brazilian court declared the sale coragletDecember 15, 2086.0n March 19,
2007, the U.S. court issued a permanent injungiiosuant to sections 304 and 105(a) of the
U.S.gl?ankruptcy Code, permanently enjoining actiongolation of the Brazilian recovery
plan.

3. Cross-Border Issues

Since nearly all of the Varig Group’s creditorsrevédcated in the United States, the
Varig case gave rise to numerous cross-bordergssiibere were significant concerns that
creditors could seize the Varig Group’s equipmerigorts in the United States, thereby
negatively impacting the Varig Group’s businesse Pprincipal reason that the Varig Group
filed an ancillary proceeding in the United Statader section 304 of the U.S. Bankruptcy
Code, then, was to seek to prevent aircraft creslitothe United States from repossessing its
equipment” To receive this protection, the Varig Group nekde order directing an
immediate stay by the U.S. court and continuedaboltation between the two jurisdictions as
the proceedings in Brazil and the United Stategnessed. The aircraft creditors opposed the
section 304 filing, arguing that Brazilian law wdulot sufficiently protect their interests, as the
BBL contained no provisions similar to section 1bi@he U.S. Bankruptcy Code, which allows
aircraft creditors to repossess aircraft unlestrepayments are made.

In September 2005, a judge from the Court of dasif the State of Rio de Janeiro flew
to New York to meet with the U.S. judge, explaia thechanics of Brazilian law, and discuss

% Notice of Restated Reorganization Plan Approweithé Foreign Proceedinty re Zerwes ex rel. Varig, S,A.

No. 05-14400 (RDD) (Bankr. S.D.N.Y. July 27, 200B%F No. 357.

1 Seeln-Court Reorganization Plan 1 4-18re Cervo ex rel. Varig, S.ANo. 05-14400 (RDD) (Bankr.
S.D.N.Y. July 27, 2006), ECF No. 357-1 (Englismsiation).

92 SeePermanent Injunction Order atl8,re Zerwes ex rel. S.A. (Viacao Aerea Rio-Graseg((f/k/a/ Varig,
S.A.) No. 05-14400 (RDD) (Bankr. S.D.N.Y. Mar. 19, 200ZCF No. 404.

% Id.at2.

% Petition Pursuant to 11 U.S.C. § 304 to CommenCase Ancillary to a Foreign Proceedisgpranote 82, at
9-10, 13-14.

% SeeObjection of U.S. Bank National Association, UBBnk Trust National Association and Wells Fargo iBan
N.A., as Trustees, to the Temporary Restraininge©od Preliminary Injunction at 4, 7-By re Cervo ex rel.
Varig, S.A. No. 05-14400 (RDD) (Bankr. S.D.N.Y. filed June 2605), ECF No. 4%ee alsd1 U.S.C. §

1110 (2006).
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how the aircraft creditors would be protected iaBit*® This meeting marked the first time a
Brazilian court overseeing an RJ under the BBL gedanad hoccollaboration with a U.S.
court?” Following the meeting, in order to ensure therait creditors were given similar
protections to those provided under U.S. law, th®. dourt directed the development of a
contingency return plan (the “CRP*. The CRP gave the aircraft creditors a priorigirl for
damages incurred as a result of missing parts anrdentation, but did not relieve the creditors
from the stay that had been put into place in thiéed States and Brazfl. The U.S. court also
instructed the Varig Group to seek to have the @Rptoved by the Brazilian court, ensuring
that the aircraft creditors would receive similatections in Brazit®® When Varig presented
the CRP to the court in Rio de Janeiro, the Bazitourt approved the CRP, thereby providing
the aircraft lessors with the protections contetgaldy the CRP notwithstanding that that such
protections were “atypical” and not provided foden Brazilian law*** The Brazilian court’s
collaboration with the U.S. court and confirmatmiithe CRP, which granted creditors some of
the protections of section 1110 of the U.S. Bantayode, were significant factors in the U.S.
court’s decision to extend the preliminary injunctt®® Without thisad hoccollaboration, the
U.S. court may have determined to grant the creslitelief from the automatic stay in the
United States, which could have compromised theg@roup’s ability to continue
operations>*

4. Model Law Analysis

The Varig case represents a successful collaborbgtween the Brazilian and U.S.
courts to resolve issues in a manner allowing #i®at to continue operations and successfully
restructure, while preserving creditors’ rights aachedies subject to certain conditions.
Nonetheless, this success depended upon the Brazdurt adopting aad hoccooperative

% Seeletter to The Honorable Robert D. Drain, dated &eyier 2, 2005, re: Introducing Judge Marcia Cunha
Silva Araujo de Caravalhdn re Cervo ex rel. Varig, S.ANo. 05-14400 (RDD) (Bankr. S.D.N.Y. filed Sept. 2
2005), ECF No. 94 (stating that “[i]n appointinglde Cunha, the Court is fully aware of the impoctaof
close cooperation between the judiciary of Braad ¢he United States as a means of enhancing thmercial
relations between our countries”).

9 Letter, dated 9/21/2005, to Judge Drain from Foaorable S.C. Filho, Pres. Of the Courts of Jesticthe
State of Rio de Janeirln re Cervo ex rel. Varig, S.ANo. 05-14400 (RDD) (Bankr. S.D.N.Y. filed Oct.,11
2005), ECF No. 177 (describing Judge Cunha’s setdedgsit to New York as the “first time such a
correlation occurred” between the courts of Branill the United States).

% Preliminary Injunction Order at 6 re Cervo ex rel. Varig, S.ANo. 05-14400 (RDD) (Bankr. S.D.N.Y. filed
Jan. 5, 2006), ECF No. 232.

% d.

100 Id

101 Notice of Decision of Brazilian Court at 118, re Cervo ex rel. Varig, S.ANo. 05-14400 (RDD) (Bankr.
S.D.N.Y. filed Jan. 9, 2006), ECF No. 239.

102 Id

103 1d.; see alsdDtto Eduardo Fonseca Lobo et Marig Airlines: Flying the Friendly Skies of BragiNew

Bankruptcy Law with Help from Old §34@m. Bankr. Inst. J., July/Aug. 2007, at 42-43.
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approach because the BBL does not contemplateadeganceedings in a foreign jurisdiction,
let alone provide for cross-border collaboratidhBrazil had adopted the Model Law, the
Brazilian court would have had a domestic statotgemplating multiple proceedings with
cooperation and coordination across foreign jucisoins and, thus, a statutory basis for cross-
border collaboration. There would, therefore, hiagen less confusion and uncertainty as to
how the Brazilian court would collaborate with, ailedognize the ruling of, the U.S. court (and
vice versa As one commentator has noted, adoption of thedLaw could have ensured a
more unified proceeding between the jurisdictiahereby “help[ing] to avoid the losses
suffered by the company in the stock exchange d¢fathe share price) . . . during the first
moments of the company’s crisis,” by increasingltoes’ and investors’ confidence in the
efficiency of the proceeding$? Accordingly, the Model Law could have avoided any
uncertainty, and possibly increased the value nbthby creditors in the restructuring.

C. OGX

The OGX Group (defined below) restructuring is oh¢he first in a series of cross-
border restructurings resulting from the curremrgenic recession in Brazil. The restructuring
of the OGX Group continued tlz&l hoccollaborative approach developed in Varig. Moexov
it illustrates that the BBL's limited internationsdope may constitute an unnecessary
impediment in large multi-jurisdictional restruangs.

1. Background®

OGX Petroleo e Gas S.A. (“OGX”), a publicly-heldaBilian company that was Brazil's
second largest oil company and Brazil's largestgte investor in oil and gas exploration, was
founded in 2007 as one of five companies under Béesta’'s EBX Group. Prior to its
bankruptcy in 2013, OGX owned 22 offshore explanatdocks and 12 onshore exploratory
blocks in Brazil and Colombia. At its peak, OGXalsted 10.8 billion potential recoverable
barrels of oil equivalent and was valued at ove$®Ehillion.

The OGX group of companies (the “OGX Group”) ceteil primarily of the holding
company, Oleo e Gas Participacbes S.A. (“OGPany,its subsidiaries OGX, OGX Austria
GmbH (“OGX Austria”), and OGX International GmbHJGX International”). All or nearly
all of the OGX Group’s accounting, finance, markgtiresearch and development, legal
services, human resource management, cash managaemdesther operational and
administrative activities, and/or decision-makingrevconducted in Rio de Janeiro, Brazil.
Further, aside from OGX’s bondholders, substanptwll of the OGX Group’s creditors were
located in Brazil.

In June 2008, OGPar raised more than R$6.7 billiomhat was then the largest IPO on
the Brazilian stock exchange, Novo Mercado of BMBBVESPA S.A. (‘BM&F BOVESPA”).

104 Locatelli, supranote 29, at 342-43.
195 |nformation in this section is taken from the OGXoup’sPeticdo Recuperacdo Judiciiudicial Recovery

Petition]. SeeSergio Bermudes Law Firm@GX Petition, English VersiofOct. 30, 2013), http://reorg-
research.com/pdf/OGX%20Petition,%20English%20Ver.gidf?date=1483566688926.
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In order to raise additional capital for exploratibhe OGX Group issued debt primarily through
OGPar’s financing vehicles, OGX Austria and OGXehmational, which were incorporated in
the Republic of Austria. OGPar also entered thermational bond markets in 2011, when it
sold US$2.563 billion in 8.5% senior unsecured Isoshake in 2018. OGPar returned to the bond
markets a year later by issuing US$1.063 billio®.i875% senior unsecured bonds due in 2022.
The OGX Group’s financial indebtedness in 2013léatapproximately R$11.2 billion.

OGPar’s successful IPO was based on estimaté® efilume of oil discovered at
several of its exploratory blocks. The OGX Groupsad its production targets, however, and
the company announced in early 2013 that its ordgycing wells were not economically viable
and would be closed. Moreover, the OGX Group’sisious US$1.3 billion capital expenditure
program resulted in a depletion of the company&hcaBy the end of 2013, the OGX Group was
in need of capital to continue operations and weble to make interest payments on its bonds.

2. Restructuring

On October 30, 2013, OGPar, OGX, OGX Austria, @@X International commenced
RJ proceedings in Rio de Janeiro seeking relietutite BBL'?® After commencing the RJ
proceedings, the OGX Group searched for investossipport a DIP financing transaction. In
December 2013, the OGX Group was able to negatigian support agreement with a group of
bondholders, providing the basis for a pre-arramgsttucturing®’ In February 2014, OGX
negotiated US$215 million in DIP financing to b@yided by creditors in the form of
convertible debentures representing approximat&dp 6f the equity position in the reorganized
OGX.!®® The DIP financing was the first major DIP loarplemented under the BBI®?

Also in February 2014, OGX filed its restructuripign with the Brazilian couft® The
plan called for the full conversion of OGX’s entpeepetition debt — consisting of approximately
US$5.8 billion — into equity of reorganized OGX. The plan further provided for the merger of
OGPar into OGX and for the listing of the stock@drganized OGX on BM&F BOVESPA.

The plan specifically provided that prepetitionditers would receive approximately 25% of the
common stock of the reorganized OGX, with DIP Lesdeceiving 65%, and existing equity
holders receiving 109

106 Id

197 Giuliano Colombo & Thiago Braga Junqueifaae OGX Restructuring: Many Firsts and a Good Tiestat to

Brazilian Bankruptcy Practiceat 2, INSOL Electronic Newsletter (Jan. 2015),
http://www.insol.org/emailer/Jan_2015 downloads¥daaHighlight%20Article.pdf.

108 Id

109 Id

10 press Releas6)leo e Gas Participacdes S.A., Filing of the Revizgdion Plan at 1 (Feb. 14, 2014),
http://www.ogx.com.br/conteudo_en.asp?tipo=53352&&idioma=1&conta=44&submenu=0&img=0&ano=
2014 (follow 2/14/2014 Filing of the ReorganizatiBlan hyperlink).

111 Id.

12 1d. at 1-2.
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In June 2014, the plan was approved by a majofi@GX’s unsecured creditors and the
Brazilian court confirmed the pldn® On October 20, 2014, OGX closed the capitalizatibits
prepetition debt in full satisfaction and dischaog¢he debt in accordance with OGX’s plan of
reorganizatiort!* representing the first full debt to equity coniensunder a Brazilian plan of
reorganizatiort’®

3. Cross-Border Issues

There were two main cross-border issues that ateseg the OGX Group restructuring.
First, it was not clear whether the Brazilian comould allow the OGX Group’s foreign
subsidiaries to participate in the RJ proceedir@s.November 11, 2013, Rio de Janeiro’s
Public Prosecutor indicated its approval of the O&3w OGPar filings, but stated that the
offshore companies, OGX Austria and OGX Internalpshould be excluded from the R3.
Based upon the principle of territoriality, the Ralf’rosecutor argued that the bankruptcy
should be pursued in the country in which the debtas based, and that, under the BBL, only
the court of the jurisdiction in which the debtoptsncipal place of business was located would
be competent to ratify reorganization plahs.OGX argued that, although the BBL did not
explicitly extend to offshore entities, OGX'’s offsfe affiliates should be included in the RJ
because they did not do business in Austria, tidyaolt produce any revenue, and they were
created for tax purposes orf{f. OGX further argued that a single filing in Brazibuld avoid
conflicting decisions from other jurisdictions. Qovember 21, 2013, the Brazilian court issued
an order formally accepting OGPar and OGX intoRide but declining to accept the offshore
companies?® However, on December 5, 2013, following an appéshe Brazilian court’s

decision, a panel of Justices from the Court oféglp of the State of Rio de Janeiro reversed the

Press Release, Oleo e Gas Participagdes S.A. Reéenperacao Judicialonfirmation of the Company’s and
its Subsidiaries Judicial RecovefJune 13, 2014),
http://www.ogx.com.br/conteudo_en.asp?tipo=53352&&idioma=1&conta=44&submenu=0&img=0&ano=
2014 (follow 6/13/2014 Confirmation of the Compangnd its Subsidiaries Judicial Recovery hyperlink)

114 The conversion of prepetition debt to equity wasipleted on December 28, 208&ePress Release, Oleo e

Gas Participacdes S.A. — Em Recuperacao Judiailedy of ADS to creditors of Senior Notes due 2@hd
2022, (Dec. 28, 2015),
http://www.ogx.com.br/conteudo_en.asp?tipo=53352&&idioma=1&conta=44&submenu=0&img=0
&ano0=2015 (follow 06/13/2014 Confirmation of ther@pany’'s and its Subsidiaries Judicial Recovery
hyperlink).

115 Colombo & Junqueirssupranote 107, at 3.

118 Rio’s Public Ministry Asks OGX for Exclusion of €fére Assets in Bankruptdgeorg Research (Nov. 11,

2013), http://platform.reorg-research.com/app#camg{i®52/intel/view/10960.
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118 Sedd.

119 press Release, Oleo e Gas Participagbes S.A. Reenperacédo Judicial, OGX Announces Decision Grgnt

for Judicial Recovery (Nov. 21, 2013),
http://www.ogx.com.br/conteudo_en.asp?tipo=53352&&idioma=1&conta=44
&submenu=0&img=0&an0=2013 (follow 11/21/2013 OGXhannces granting for judicial recovery
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21



initial decision barring the foreign subsidiariesrh the R}?° The Court of Appeals based its
decision,inter alia, on the fact that foreign financing vehicles are own in the era of
globalization. The Court of Appeals reasoned thattwo foreign subsidiaries should be
included in the Brazilian parent’s RJ insofar as $hbsidiaries only operated at the behest of the
parent and served as vehicles of the Brazilianatebt

A separate cross-border issue that arose in thé G@up restructuring related to the
legality of the DIP financing. On May 30, 2014gr@aup of minority bondholders filed a
complaint in New York State Supreme Court allegimgt Deutsche Bank had acted improperly
as indenture trustee for the bonds, thereby allggedising the minority bondholders to recover
significantly less than other identically-situateshdholders? The complaint alleged that upon
OGX’s bankruptcy, certain bondholders were permitteinvest US$215 million in DIP
financing and were guaranteed a US$150 million ksiok fee paid by Deutsche Bank for the
right to purchase equity at “deeply discountede®i¢?® This right, the complaint alleged, was
denied to the plaintiffs, resulting in distribut®to participating bondholders under the plan that
would be “grossly disproportionaté®

Similar objections were pursued concurrently | RJ proceedings in Brazil, where the
minority bondholders were challenging the allegetriminatory treatment of similarly situated
creditors and their respective recoveries undeOiX plan of reorganization. Ultimately, on
October 1, 2014, the plaintiff group and Deutsch@lBagreed to a limited stay of the New York
state court action “in light of ongoing proceediiggore the Brazilian courts, and without
prejudice to the parties’ respective positions réigg such Brazilian proceeding&> On
December 3, 2014, the Court of Appeals of the SiRio de Janeiro dismissed the appeals
filed by the minority bondholders finding that théP arrangements were legal and valid and
that there was no discriminatory treatment amoegitors:*® Subsequently, on April 24, 2015,

120 Tyssle Over OGX Foreign Subsidiary Continues asrad® Judge Reverts Previous Decisi®eorg Research

(Dec. 5, 2013), http://platform.reorg-research.a@pp#company/1952/intel/view/10800.
121 Id.

122 Complaint T 1Capital Ventures Int'l v. Deutsche Bank Trust CmsA No. 651673/2014 (N.Y. Sup. Ct. filed
May 30, 2014), NYSECF No. 1.

123 1d. q91-2.
124 1d. q3.

125 stipulation to Stay Proceedings aCpital Ventures Int’l v. Deutsche Bank Trust CmsA No. 651673/2014
(N.Y. Sup. Ct. filed Sept. 30, 2014), NYSCEF No, 4@ orderedCapital Ventures Int’l v. Deutsche Bank
Trust Co. Ams.No. 651673/2014 (N.Y. Sup. Ct. Oct. 1, 2014), \CEF No. 49.

126 Oleo e Gas Participagdes S.A. — Em Recuperagficialy Judgment of the Appeal of Public Prosec@fice

of Rio de Janeiro State (Dec. 4, 2014),
http://www.ogx.com.br/conteudo_en.asp?tipo=53352&&idioma=1&conta=44&submenu=0&img=0&ano=
2014 (follow 12/04/2014 Judgment of the Appeal oblR Prosecutor Office of Rio de Janeiro State).

22



the plaintiffs filed a stipulation of discontinuan the New York court, discontinuing the
lawsuit with prejudicé?’

4. Model Law Analysis

Under the Model Law, the issues that arose duhegOGX proceeding could have been
addressed with greater certainty and efficiencystRhe court in Brazil would likely have had
little difficulty recognizing that Brazil was therjisdiction in which OGX and its foreign
subsidiaries had their COMI. Under the Model La®@®MI principle, the court could have
included the foreign subsidiaries in the proceeslingm the outset and recognized the
importance of constructing a global settlementlerentire OGX Group. Second, if Brazil had
enacted the Model Law, it would have facilitated Brazilian court’s cooperation with the U.S.
court pursuant to the provisions thereof.

D. OSX

OSX Brasil S.A. (“OSX”), a sister company of OGKdaone of OGX’s largest creditors,
filed its own bankruptcy proceeding shortly aftee OGX Group’s filing in 2013. Although
closely related to OGX, OSX'’s restructuring was mearly as unified as the OGX proceeding,
as OSX’s foreign subsidiaries and their assets wetreleemed to fall under the reach of the
Brazilian court.

1. Background?®

OSX, a publicly-held Brazilian multinational congterate, provided equipment and
services to offshore oil and gas industries. Alaitlp OGX, OSX was one of five companies
under Eike Batista’s EBX Group. OSX operated me¢hsectors: Naval Construction,

Chartering of Exploration and Production (“E&P”) i and Services of Operation and
Maintenance (*O&M”). In the Naval Construction s&¢ OSX was involved in the

construction, assembly and integration of E&P yrsiteh as fixed and floating production
platforms and drilling rigs. The company’s charigrsector focused on the charter of E&P units
to companies in the oil and gas sector. OSX letdse@ E&P units: OSX-1, OSX-2 and OSX-3.
In the O&M sector, OSX offered services and sohsifor its customers.

The OSX group of companies (the “OSX Group”) ceted primarily of the holding
company OSX, its Brazil-based subsidiaries, OSXd0oigdo Naval S.A. (“OSX
Construction”), OSX Servigos Operacionais Ltda (}OS&M”), and its Netherlands-based
leasing units. The OSX Group derived its main sewf revenue from leasing its E&P units.
Two of OSX’s E&P units were originally leased te gister company, OGX. The assets of each

127" stipulation of Discontinuance atQ@apital Ventures Int’l v. Deutsche Bank Trust CmsANo. 651673/2014
(N.Y. Sup. Ct. filed Apr. 24, 2015), NYSCEF No. $b, orderedCapital Ventures Int’l v. Deutsche Bank Trust
Co. Ams.No. 651673/2014 (N.Y. Sup. Ct. May 13, 2014), \DEF No. 92.

128 Information in this section is taken from the OSKoup’sPeticdo Recuperacdo Judicidudicial Recovery
Petition], (Nov. 11, 2013) (text only availableRortuguese),
http://www.osx.com.br/conteudo_en.asp?tipo=57566&idioma=1&conta=44&submenu=0&img=0&ano=
2013 (follow 11/11/2013 Judicial Recovery Requesty in Portuguese) hyperlink).
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E&P unit were used as collateral for various debtiances: OSX-1 and OSX-2 were collateral
for a syndicated loan, and OSX-3 was collaterabf®tfS$500 million 9.25% bond issuance due
in 2015 (the “2015 Notes”). If OSX were to sell@fl its E&P units at expected market value, it
was anticipated that sufficient proceeds would &eegated to pay all related debt and leave
approximately R$2 billion (US$860 million) in equit

OSX was among the largest creditors of OGX, witerdJS$1.5 billion in claims for
lease related and other payments. After OGX fitedRJ proceeding in October 2013, OSX
faced significant losses in revenue and realizedild be unable to make its December 20,
2013 coupon payment on the 2015 Notes. Accordif@8X determined to file for bankruptcy
and to renegotiate its contracts with OGX for tharter of its platforms.

2. Restructuring

On November 11, 2013, OSX, OSX Construction ank @8M commenced RJ
proceedings seeking relief under the BBL for theX@Boup’s onshore companiéS. On
November 25, 2013, the Brazilian court issued a®eioformally accepting OSX into the RJ.
Notably, OSX determined not to include its platfsrin the Brazilian RJ proceeding, as they

were leased by Dutch subsidiaries and governedrubateh law*°

In January 2014, one of OSX'’s creditors soughhpamction in a Dutch court requiring a
lien on the shares and assets of OSX’s Dutch lgasiit**' The Dutch court approved the
injunction over OSX’s argument that the injunctiwas subject to judicial review in Brazil.

OSX argued that the petitioning creditor was listsda creditor in the RJ proceeding and that the
injunction should be resolved as part of the R&¢geding:*? On July 10, 2014, OSX received a
Dutch court’s approval to suspend payments for @8ths on unsecured debt related to the
OSX-1 and OSX-2 leasing units. OSX had soughtréief to prevent certain lenders from
seeking “improper advantages” as the company coadiro restructure in Rio de Janeifd.

The suspension of payments was intended to ensar@mpany’s continuity while it pursued

its restructuring plan in the RJ proceeding.

129 press Releas®SX Brasil S.A., OSX Requests Judicial Recovery(Nd.,, 2013),
http://www.osx.com.br/conteudo_en.asp?tipo=57566&dioma=1&conta=44&submenu=0&img=0&ano=
2013 (follow 11/11/2013 OSX requests judicial resxyvhyperlink).
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2013 (follow 11/26/2013 OSX announces grantinguadicial recovery processing hyperlink).
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On March 17, 2015, after OGX and OSX announceg-eenth suspension of the
charter payments for the OSX-3 E&P unit, the tredte OSX's bondholders filed bankruptcy
petitions with respect to various OSX entitieshia Amsterdam District Court (with respect to
OSX Leasing Group BV) and the Hague District Cquiith respect to OSX 3 Holdco BV and
OSX 3 Holding BV). The trustee’s asserted bagidiliong the bankruptcy petitions was that an
event of default had occurred with respect to t&&$R60 million of outstanding bonds and that
there were amounts due and payable pursuant tampeas made by the subject OSX entitiés.
In response, on March 27, 2015, OSX sought bankyypibtection in the Netherlands for
Cé?/rtflgigl subsidiaries, including OSX 3 Holding BV$SX 3 Holdco BV, and OSX Leasing Group

On April 29, 2015, the Dutch court recognized baakruptcies of OSX 3 Holding BV
and OSX 3 Holdco BV and suspended certain paynien®SX Leasing Group BV2® The
suspension applied to all collection efforts witlspect to unsecured debt of OSX Leasing Group
BV, and it was intended to allow OSX Leasing Gr&pto restructure its debt and present a
plan to creditors under the supervision of the tand a court-appointed administrator. The
suspension encompassed only the obligations of D&&Xing Group BV, which included the
2015 Notes. On July 15, 2015, the Dutch courttghan order declaring that OSX Leasing
Group BV had entered bankruptcy in the Netherlamitls immediate effect, appointing a
bankruptcy trustee of OSX Leasing Group BV, and mamcing the liquidation of OSX Leasing
Group BV¥’

3. Cross-Border Issues

Throughout the restructuring of the OSX Group,dbecurrent proceedings before the
Dutch and Brazilian courts went forward largelyhaitit any cooperation or collaboration
between the courts. Not only did the Brazilianrtdail to recognize the Dutch proceeding, but
it also issued an order that was arguably in dicedflict with the Dutch court’s jurisdiction.
Shortly after the commencement of the Dutch proicgedSX requested that the Brazilian
court pierce the corporate veil of the Dutch conpsimn order to reach the OSX-3 E&P unit as
an asset of the estate for the purposes of OSHigamization. The Brazilian court granted the

134 OSX Brasil Bond Trustee Sends Notice of Defau5OM in Bonds, Calls for Payment on the D&eorg
Research (Mar. 19, 2015), http://platform.reorgeaesh.com/app#company/1871/intel/view/6176.

135 Amsterdam Court Declares OSX Leasing Group Bankyiptthe Netherlands, Appoints TrustBeorg

Research (July 15, 2015), http://platform.reorgaesh.com/app#company/1871/intel/view/13983$X Brasil
Requests Netherlands Bankruptcy Protection foraderiSubsidiariedReorg ReseargtMar. 27, 2015),
http://platform.reorg-research.com/app#company/lig#&l/view/6054.

136 OSX Gets Approval From Dutch Court to Suspend Patgrier OSX Leasing Group, Certain OSX-3 Group
SubsidiariesReorg Researd\pr. 29, 2015), http://platform.reorg-
research.com/app#company/1871/intel/view/12558.

137 Amsterdam Court Declares OSX Leasing Group Bankyiptthe Netherlands, Appoints TrustBeorg

Research (July 15, 2015), http://platform.reorgaesh.com/app#company/1871/intel/view/13983.
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relief and ordered the attachment of the OSX-3 E&PR, the very same unit for which the Dutch
court had ordered a liquidation as part of the Bymoceeding?®

Although the Brazilian court’s decision was appéahnd later reversed by the Rio de
Janeiro Court of Appeald? the dynamic demonstrates the type of issues tisa @hen there
are no procedures in place for acknowledging for@igpceedings. As one commentator has
noted:

If the decision of the lower court had been uphtfldre would be an unsolvable
conflict between Brazilian and Dutch jurisdictioss)ce the former pierced the

veil of all Dutch subsidiaries and ordered the ¢unar of the asset to the parent

company (OSX Brasil S.A.), whereas the latter deteed the liquidation of the

direct parent of the subsidiary (OSX3 Leasing B\¢ owner of the vessel) and,
thus, all of its assets were under its superviéiba shares of the subsidiary and
it's [sic] respective assetd}’

This “unsolvable conflict” could have easily resdltin an inefficient race to the asset and a
recovery that favored creditors in one jurisdicterer another.

4. Model Law Analysis

Under the Model Law, the conflict between the meairts could have been avoided
entirely. If the Model Law were in place in Brazhe Dutch liquidator would have been able to
file in the Brazilian court for recognition of tiigutch proceeding. This would have created an
avenue for the Dutch liquidator to communicate atiyewith the Brazilian court and ensure that
any decisions by the Dutch court could be recogh@el enforced in Brazil, allowing the
Brazilian court to effectively recognize issuesttivare more properly resolved in the Dutch
proceeding and avoid issuing conflicting opinidffs Rather than an unsolvable conflict, there
would have been a procedure for addressing thélaygroceeding to the benefit of all parties
involved.

E. OAS

The restructuring of the OAS Group (defined bela@nonstrates a continued evolution
toward a more universalist approach to the treatmemultinational restructurings under the
BBL. From the outset of the proceedings, the Bieazjudge allowed the OAS Group’s foreign
subsidiaries to join the RJ proceeding (arguabljobking to the OGX Group restructuring as

138 SeeGuilherme Da Costalhy Brazil Should Adopt the UNCITRAL Model Law o0sS-Border Insolvengy
iNnBRAZIL.net (July 7, 2016), http://www.inbrazil.tisingle-post/2016/07/07/WHY-BRAZIL-SHOULD-
ADOPT-THE-UNCITRAL-MODEL-LAW-ON-CROSSBORDER-INSOLVRCY.
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precedent). While this appeared to be a stepeimigiint direction, it created several cross-border
issues that were not easily resolved under the BBL.

1. Background*?

OAS S.A. (“OAS”), a privately-owned Brazilian mulational conglomerate, consisted
primarily of construction, infrastructure, and ist@ent companies. Prior to its bankruptcy,
OAS was Brazil's fourth largest builder, generatagproximately 110,000 jobs on 80 different
infrastructure projects worldwide. The OAS grodgompanies (the “OAS Group”) consisted
primarily of OAS and its subsidiaries, includingridtrutora OAS S.A. (“OAS Construction”),
OAS Investimentos S.A. (“OAS Investimentos”), OA&éstments GmbH (“OAS
Investments”), and OAS Finance Limited (“OAS Finaf)c

The OAS Group’s services included public concessigonstruction, engineering,
planning, execution, and works management forrdmgsportation, power, sanitation,
infrastructure, and real estate industries. Th&@#*oup provided services in 22 countries in
Latin America, the Caribbean, and Africa. Its pipal operating activities were organized into
two major divisions: engineering, which engageteavy civil engineering and construction
projects, and investments, which focused on prirratestments in infrastructure and public and
private services concessions.

Through its investments division, OAS held staikes number of valuable enterprises,
including a 24.4 % stake in Invepar (the “Invephai®s”), which is one of the largest
concession companies in Brazil, comprising 12 pubdirvice concessionaires in the toll road,
urban mobility and air transportation industrigss of December 31, 2014, the book value of
OAS Group assets was approximately R$2.8 billiba,Mast majority of which were located in
Brazil.

The OAS Group issued debt primarily through OAstibsidiaries, OAS Investments and
OAS Finance. As of March 31, 2015, the OAS Grotipancial indebtedness totaled
approximately R$9.2 billion. Approximately R$400llimn of the OAS Group’s debt was
secured. The OAS Group had only one secured cre#itd-GTS, which held a security interest
in 5.95% of total shares in Invepar, which werealgkd in connection with a R$400 million local
debenture. Approximately R$6.1 billion of the O&®oup’s debt was unsecured, with R$2.18
billion of the unsecured debt arising under varidebt securities issued in both Brazil and the
United States. The United States debt instrumenntsisted of approximately US$1.78 billion in
notes governed by New York law. Specifically, ORifance issued (a) 8.875% perpetual notes
(the “Perpetual Notes”) in the aggregate princgrabunt of US$500 million and (b) 8.00%
Senior Notes due in 2021 (the “2021 Notes,” anctiogr with the Perpetual Notes, the “OAS
Finance Notes”) in the aggregate principal amoditt®$400 million. OAS Investments issued
(y) 8.25% Senior Notes due in 2019 (the “2019-1&¢3} in the aggregate principal amount of
US$500 million and (z) 8.25% Senior Notes due it®2@he “2019-1I Notes,” and together with
the 2019-I Notes, the “OAS Investments Notes,” @gkther with the OAS Finance Notes, the

142" The information in this section is taken from Werified Petition for Recognition of Brazilian Bamptcy
Proceedings and Motion for Order Granting RelateliegRPursuant to 11 U.S.C. 8§ 1515, 1517, 1520 and
1521,In re OAS S.ANo. 15-10937 (SMB) (Bankr. S.D.N.Y. filed Apr.,12015), ECF No. 3.
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“Notes”) in the aggregate principal amount of USS&Tillion. OAS and OAS Construction
issued guarantees for all of the Notes.

In March 2014, the official investigation of Pdiras commenced as a consequence of an
ongoing Brazilian federal government-led anti-cption case, known as the Lava Jato Petrobras
scandal (the “Car Wash Scandal”), involving mosBrdzil’s largest construction companies
and at least 14 suppliers. On November 21, 204#pBras released a list of 23 firms —
including OAS — that were temporarily blocked freompeting for new contracts with
Petrobras, leading Standard & Poor’s to downgrad8 @ ‘B+’ from ‘BB-’, even though only
approximately 3% of the OAS Group’s revenues wemévdd from contracts with Petrobras.

The Car Wash Scandal and its collateral effectsaxathe OAS Group to lose several contracts
and put a number of projects on hold. These factarupled with the recent economic
conditions in Brazil, forced OAS to file restruang proceedings.

2. Restructuring

On March 31, 2015, OAS, OAS Construction, OAS &tireentos, OAS Investments,
and OAS Finance commenced RJ proceedings in Br@rilApril 1, 2015, the Brazilian court
issued an order formally accepting each of theatebhto the RJ. The Brazilian court noted in
the order that “[e]ven though Brazil has not yeb@teéd the UNCITRAL Legal Model for
transnational bankruptcies, there is nothing togmecompanies incorporated abroad, but with
Brazil as the principal center of their activiti€@OMI - Center of Main Interest), and
unequivocally controlled and made up of members Bfazilian economic business group, from
petitioning the Brazilian Judiciary for the legabpection established in Law 11.101/08>

On April 15, 2015, OAS, OAS Construction, OAS Istimentos, OAS Investments, and
OAS Finance filed Chapter 15 cases in the U.S. RBgotky Court for the Southern District of
New York (the “OAS Chapter 15 Case$*}. The U.S. court issued an order recognizing the RJ
proceedings as foreign main proceedings on AuguapB5*°

On July 14, 2015, the Brazilian court approveds&® million DIP financing provided
by Brookfield Infrastructure (“Brookfield”) to OASJetermining that the financial support was
necessary for OAS to continue as a going cont®&rit the time, Brookfield was seen as the
most likely potential buyer of OAS’s Invepar Shardader the DIP agreement, OAS was

143 Declaration of Renato Fermiano Tavares Purswe®8tU.S.C. § 1746 in Support of Verified Petitfon

Recognition of Brazilian Bankruptcy Proceedings Muation for Order Granting Related Relief Pursuant 1
U.S.C. 88 1515, 1517, 1520 and 1521, Ex. B, atl4-fe OAS S.ANo. 15-10937 (SMB) (Bankr. S.D.N.Y.
filed Apr. 15, 2016), ECF No. 4-2 (Brazilian Bangtay Court Order at 3328-3329 (English translafion)

144 Verified Petition for Recognition of Brazilian Beruptcy Proceedingsupranote 142.

145 Order Granting Recognition of Foreign Main Pratirgs,In re OAS S.ANo. 15-10937 (SMB) (Bankr.
S.D.N.Y. Aug. 3, 2015), ECF No. 85.

146 Judge Approves OAS 800M Reais DIP Financing Agraelvith Brookfield Reorg Research (July 16, 2015),
http://platform.reorg-research.com/app#company/ligeg?/view/14003.

28



required to inform Brookfield of any third-partygposal made to OAS to acquire the Invepar
Shares, and Brookfield was given a match right.

On December 17, 2015, OAS creditors, includingémocgroup of bondholders,
approved the company’s restructuring plan (the “0#&”)*® The OAS Plan provided for an
auction with respect to the Invepar Shares, wi$a.35 billion (US$347 million) stalking horse
bid by Brookfield serving as the minimum bid (thditimum Sale Price”) and with certain
creditors having the right (by operation of the ORI&n) to credit bid for the asset at the
Minimum Sale Price through a special purpose vehitgPVv”).14°

On January 26, 2016, the Brazilian court apprdtiedOAS Plan, setting an auction date
of March 14, 2016°° Subsequently, on February 2, 2016, Brookfieldhdnew its stalking
horse bid for the Invepar Shares, and no bids werde at the March 14 auctibtt. Pursuant to
the terms of the OAS Plan, a credit bid of a parbé claims in respect of the Notes and other
debt equal to the Minimum Sale Price was deemdtte been submitted for the purchase of
the Invepar Shares? The credit bid triggered a right of first refugtile “ROFR”) held by the
shareholders of Invepar other than the OAS Graluge shareholders of Invepar did not elect to
exercise the ROFR® As provided in the OAS Plan, because there wasinning bidder at the
Invepar Auction and the other shareholders didemetcise the ROFR, the Invepar Shares were
to be distributed to the creditors’ SPV on or beftdre OAS Plan closing date. However, certain
creditors of the OAS Group filed appeals contestitggprovisions of the OAS Plan and the
order confirming the OAS Plan, including those tiaato the distribution of proceeds of the
Invepar Shares and the transfer of such sharé&t8RV. The appeals were rejected by majority
opinion of a panel of five Justices of the CourAppeals of the State of S&do Paulo, pending
publication of the Official Gazette of the dissegtopinions. As of the writing of this paper, the
OAS Plan is in the process of being implementeduding the transfer of the Invepar Shares to
the SPV.

On June 6, 2016, OAS filed a motion in the OAS fifea15 Cases seeking entry of an
order authorizing the issuance of new notes andants (the “New Notes and Warrants”) to
replace certain notes in accordance with the tefrtise OAS Plart®* It is a termination event
under the OAS Plan if the New Notes and Warrargsat distributed within 4 days of the

¥ sedd.

148 petitioner’s Limited Motion for an Order Grantifglief Pursuant to 11 U.S.C. §§ 105(a), 1507®)91b)(2)-
(3), 1519(a), 1521(a) and 1525(a) in Aid of Foreignceedings and Confirmed Brazilian Reorganizégiiam
at 3-5,In re OAS S.ANo. 15-10937 (SMB) (Bankr. S.D.N.Y. filed June2616), ECF No. 92.

149 sedd. at 9-10.
150 1d. at 8-9.

151 1d. at 8.

152 Id

153 Id
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closing of the sale of the Invepar Shares. Adefwriting of this paper, a hearing on the motion
for the New Notes and Warrants was scheduled facmail, 2017>°

3. Cross-Border Issues

Significant cross-border issues arose in the G&sBucturing. On April 16, 2015,
following the commencement of the OAS Chapter 18eSaa group of creditors of OAS
Finance, a British Virgin Islands (“BVI") companincluding two bondholders, Aurelius Capital
Management LP (“Aurelius”) and Alden Global Capit&lC (“Alden”), filed an application
with the BVI court requesting that OAS Finance igaitlated and that joint provisional
liquidators (the “JPLs") be appointed for OAS Finafr® On the same day, the BVI court
placed OAS Finance into provisional liquidation apgointed the petitioners as the JPLs of
OAS Financé?’

On April 28, 2015, the JPLs filed an applicatioithahe Brazilian court to have OAS
Finance excluded from the Brazilian proceeding tandstead allow OAS Finance to participate
in the RJ purely as a creditor (the “Exclusion Mat).**® In the Exclusion Motion, the JPLs
argued that OAS Finance was not eligible to bewesired under the BBL as it was a funding
entity without any active business, employees,avd lassets in Brazil. Subsequently, on May
18, 2015, the JPLs filed a Chapter 15 case in tl&e (the “JPLs’ Chapter 15 Case”), seeking to
have the BVI proceeding recognized as the foreigmmroceeding for OAS Financ®,

The commencement of the BVI proceeding, the ExatuMotion, and the JPLs’ Chapter
15 Case represented an attempt by certain bondisdteursue remedies outside of the
Brazilian proceeding. Ultimately, the courts iraBil and the United States were not swayed by
the JPLs’ initiatives>® First, the Brazilian court refrained from ruling the Exclusion Motion,
allowing OAS time to formulate a plan that includdtiof its subsidiaries. Second, the U.S.
court determined that it would not rule on the JRLIsapter 15 Case pending the outcome of the
OAS Chapter 15 Casé¥. These actions ultimately helped persuade thewntisg bondholders
to engage in negotiations with OAS, and to evehtuwgree to the OAS Plan and enter a

155 Notice of Adjournment of Hearing re OAS S.ANo. 15-10937 (SMB) (Bankr. S.D.N.Y. Mar. 3, 201#CF
No. 128.

156 petitioner’s Limited Motionsupranote 148, at 7.

157 Id

158 verified Petition Under Chapter 15 of the BankaypCode for Recognition of a Foreign Main Procaggdiand

Requesting a Temporary Restraining Order, a Pnetingilnjunction, and Related Relief at 23re OAS Fin.
Ltd.,, No. 15-11304 (SMB) (Bankr. S.D.N.Y. filed May 18)15), ECF No. 2.

159 Id

180 In a hearing concerning the BVI Chapter 15 Casdge Stuart Bernstein stated that the “recordddgul

support a finding that [the JPLs] filed the BVI peeding simply to derail the Brazilian proceedinfr.dnscript
Regarding Hearing Held on 8/18/2015 3:04PM Re: i@tpArgument at 24:3-8n re OAS Fin. Ltd.No. 15-
11304 (SMB) (Bankr. S.D.N.Y. filed Aug. 18, 201&CF No. 68.

Petitioner’s Limited Motionsupranote 148, at 7.
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forbearance and settlement agreem&nfThe settlement required the settling bondholtters
dismiss with prejudice all pending actions, inchglthe JPLs’ Chapter 15 Case, within five days
of the OAS Plan’s closing dat&®

4. Model Law Analysis

Although the parties were eventually able to remclonsensual resolution on a
restructuring for OAS, the path to settlement wamglicated by the BBL's lack of provisions
that address cross-border issues. As noted att®/8BL contains no provision that allows
Brazilian courts to extend their reach to offshsubsidiaries. Had the Brazilian court granted
the Exclusion Motion, it would have likely requir€RS to seek to have its plan approved in the
BVI as well as Brazil, creating uncertainties abihg outcome and enforceability of the plan
approved in Brazil in respect to the BVI subsidiari Further, it would have resulted in
significant confusion and court costs, as the Biearzcourt would have had no way to consider
and recognize the BVI proceeding as an ancillaog@eding®*

Under the Model Law’s modified universalist approathe OAS Group’s COMI would
arguably have been in Brazil and the Brazilian tewauld have had authority over the foreign
subsidiaries in the RJ proceedings under law. Woigld have provided greater certainty and
reduced the risk posed by creditors filing litigaus in other jurisdictions. Furthermore, the
debtors and creditors would have had greater cendie in the Brazilian court’s ability to
confirm a plan that could reach all of the OAS Grsuwassets, reducing the need for costly
proceedings in other jurisdictions.

F. 0i'®

The restructuring of Oi S.A. (“Oi”) and its subsides (collectively, the “Oi Group”) is
the most recent multi-billion dollar cross-bordestructuring proceeding under the BBL. In
June 2016, the Oi Group, one of the world’s larg@sigrated telecommunications service
providers, commenced an RJ proceeding in Brazilegopdied for recognition of the RJ
proceeding as a foreign main proceeding in theddntates and the United Kingddffi. In

162 gedd. at 7-9.
163 Sed. at 8-9.

164 SeeMark D. Bloom & Vitor Araujo,0AS Group: A Tale of Two Chapter 15 Cases in thitedrStatesINSOL
World, Fourth Quarter 2015, at 8, 10 (discussing Hee BVI and Brazilian proceedings went on “wititle
apparent coordination between them”).

185 The Oi Group’s insolvency proceedings are ongaimgf the writing of this paper. Accordingly, thathors

reserve comment on the merits of the Oi Group’s.cas

166 gseeVerified Petition for Recognition of the Brazili@J) Proceeding and Motion for Order Granting Related

Relief Pursuant to 11 U.S.C. 88 1515, 1517, an®152e Ol S.A, No. 16-11791 (SHL) (Bankr. S.D.N.Y.
filed June 21, 2016), ECF No. 3; Declaration of<Jja Shah Notifying the Court of a Change of Status
Pursuant to 11 U.S.C. § 1518 and 28 U.S.C. § 178dn re Ol S.A, No. 16-11791 (SHL) (Bankr. S.D.N.Y.
filed July 13, 2016), ECF No. 32 (alterations iigoral).
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August 2016, certain subsidiaries of Oi filed prediags in a Dutch bankruptcy court to suspend
payments, and a Dutch Administrator was appointéed.

As of the writing of this paper, the Oi Group’sa@ivency proceedings remain ongoing.
There is currently considerable discussion relatinthe procedures, including the Dutch
suspension of payments proceedings, since neithihnhor Brazilian law expressly allows for
recognition of foreign proceedings, and the Dutoth Brazilian proceedings are going forward
simultaneously with limited cooperation betweendbarts'®® It remains to be seen what cross-
border issues will arise and how any such issudairesolved. Nevertheless, and consistent
with the discussion above, it may be argued thaptah of the Model Law by Brazil could
result in a more efficient administration of the @ioup restructuring, and greater predictability
that could benefit creditors and other stakeholders

VI.  Conclusion and Proposal to UNCITRAL

Brazil has experienced a significant increasesolvency proceedings in recent years as
a result of its ongoing and severe recession. r8ewéthese recent proceedings have involved
major conglomerates with significant cross-bordegrations. As outlined above, these recent
insolvencies demonstrate the limitations of the BBId of a territorial approach to cross-border
restructurings. The BBL does not formally proviBi@zilian courts with the ability to recognize
foreign (main or non-main) proceedings or to coapepr coordinate with foreign courts. As a
result, Brazilian courts have adopi@d hocmeasures to address cross-border issues. While
thesead hocmeasures have facilitated several restructurimgsapplication of these measures
varies from court to court and case to case, liagulh uncertainty for Brazilian companies
involved in multi-jurisdictional restructurings atigeir creditors and stakeholders.

The Model Law addresses many of the cross-bondeiiency issues that have arisen,
and will continue to arise, as an increasing nunolb@&@razilian companies and their affiliates are
subject to multi-jurisdictional restructurings. this regard, the Model Law would provide
Brazilian courts with a statutory basis for recagmg foreign proceedings and for cooperation
and coordinating with those proceedings. Adoptibthe Model Law would thereby facilitate
the development of protocols for dealing with fgreaffiliates, assets, and jurisdictions. An
evolution by Brazil from a territorial approachttee modern modified universalist regime
incorporated into the Model Law would, thereforgjuce dependence upat hocmeasures
that have heretofore been adopted in certain Gaskprovide greater certainty to parties
involved in international restructurings with Briggsn component. Adoption of the Model Law
(or a modified version of it) would thereby resmltmore predictable outcomes for such parties,

167 seeDeclaration of Jasper R. Berkenbosch, Solely ;E&tpacity as Administrator of Oi Brasil Holdings
Cooperatief U.A. 11 5-6n re Ol S.A.No. 16-11791 (SHL) (Bankr. S.D.N.Y. filed Nov.,12016), ECF No.
57.

188 Oi has noted that “[a]dverse actions in the Neédimels pose a particular threat to [the Oi Growggduise the

Netherlands has no official process through whilck Di Group] may petition the Dutch court to fotlypa
recognize and grant comity to the RJ Proceedififnitd Declaration of Ojas N. Shah Notifying the @oof a
Change of Status Pursuantto 11 U.S.C. § 1518 &nt#lR.C. § 1746, 1 3n re Ol S.A.No. 16-11791 (SHL)
(Bankr. S.D.N.Y. filed Aug. 23, 2016), ECF No. 48.
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encourage increased investment in the Braziliarketaand further the rehabilitation of
Brazilian companies and the wider Brazilian econdaygxtension.

Nonetheless, the authors’ conclusion is based tianalysis set forth above and is
therefore limited by the data that is currentlyillde. To supplement this data, the authors
propose that UNCITRAL authorize Working Group V9bivency Law) to study the impact that
the Model Law has had on restructurings in, anthereconomies of, the jurisdictions in which
the Model Law has been adopted. There is no athemational legal authority or body that is
better equipped to undertake such a study or trrép findings. The authors anticipate that the
study would find that adoption of the Model Law Hasilitated international restructurings and
encouraged investment by providing more predictabteomes in the jurisdictions in which it
has been adopted. A report of these findings cprdae helpful to Member States, like Brazil,
that have not yet incorporated the Model Law ifit®irt respective domestic insolvency legal
regimes. Indeed, it may encourage adoption oMbdel Law in Brazil and elsewhere. A study
of the kind that the authors propose could alseigeoguidance on how the Model Law might
be improved to further goals for which it was adabt Finally, UNCITRAL could also consider
offering assistance to Brazil to address any ingsiithat it may have as to how the Model Law
has been implemented in other jurisdictions andrtipact that the Model Law has had on the
economy in the jurisdictions where it has been sethp UNCITRAL may also consider
providing such assistance to other countries irctvadoption of the Model Law is being
considered.
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