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Torture is prohibited in the Republic of Kazakhstan at constitutional
level. Article 17 (2) of the Constitution states: «No one shall be subject
to torture, violence or other treatment that is cruel or humiliating to
human dignity.» The Republic of Kazakhstan is a party to both the
Convention against Torture' and its Optional Protocol® In accordance
with the Constitution of the Republic of Kazakhstan: “International
treaties ratified by the Republic of Kazakhstan shall have priority
over its laws and be directly implemented except in cases where the
application of an international treaty shall require the promulgation of
a law.»® Finally, the Law of the Republic of Kazakhstan on the Rights
of the Child provides for children receiving: «protection from physical
and (or) mental abuse, cruel, inhuman or degrading treatment».*

The current Criminal Code (CC) of the Republic of Kazakhstan
provides for criminal liability for torture defined as: «Deliberate
infliction of physical and (or) mental suffering committed by an
investigator, those carrying out interrogation, or any official person,
at their instigation or with the implied consent of another person or
with their knowledge, for the purpose of receiving information or
confession from the tortured person or third party, or of punishing
for an act committed or suspected, as well as intimidating or coercing
the person or third party for any discriminatory reason.»® It should
be noted that the definition of torture under the legislation of the



Republic of Kazakhstan repeats almost word for word that used in
the Convention against Torture. The use of torture against a minor is
considered as an aggravating circumstance.®

In addition to torture, criminal legislation defines the act of torment
as: «The infliction of physical or mental suffering by systematic
beatings or other violent acts, unless it entails the consequences
stipulated in Articles 103 and 104 of the Criminal Code.»” This relates
to torture causing serious or moderate injury or harm to health. The
main difference between torture and torment lies in the personality of
the perpetrator (an official in the case of torture) and their motive. We
recommend that the definition of torture be expanded to include any
person acting in an official capacity, such as staff working at special
schools or within the juvenile justice system; at present, Kazakh
legislation may not define their actions as torture.

The RK Criminal Code singles out as a specific crime: «Failure to
execute or the improper execution of obligations associated with
raising an underage child [...] by an educator or any employee of a
educational, pedagogic, medical or other institution obligated to
carry out supervision of minors, where this is combined with cruel
treatment of a minor.»®

Finally,in accordance with the RK CC, illegal placementina psychiatric
hospital is criminally liable®; this has relevance in the fight against
torture, since such an act may be used for punitive purposes. Use of
one’s official position in this context is an aggravating circumstance.'

The Republic of Kazakhstan Criminal Procedure Code (CPC) notes
the inadmissibility of evidence obtained: «through violence, threat,
deceit or any other illegal act»."

The inadmissibility of using violence to obtain evidence is supported
by the Law ‘On Operative Investigative Activity’; when gathering
evidence, this directly prohibits the use of: «violence, threats, [...],



blackmail or any illegal action restricting the rights, freedoms or
legitimate interests of citizens or officials».!> However, no clear
mechanism of action or responsibility is defined for cases of violation.

The Criminal Executive Code (CEC) of the Republic of Kazakhstan
proclaims as fundamental the principles of: «the rule of law, equality
of all before the law, humanity, democracy and transparency,
differentiation and individualization of correction, combining
punishment with correctional treatment».”> While the CEC does
not explicitly mention the concept of torture, it prohibits: «cruel
or inhuman, degrading treatment».!* It also states that coercive
measures, if used, should be performed within the law."

In addition, the CEC contains provisions to guarantee prisoners
serving sentences the right to personal security.'® These provisions
are included not implicitly to combat torture but to protect convicts
from attack by other prisoners; by implication, they also serve as an
additional barrier of protection against torture, since pressure may
be placed on convicts by officials indirectly, through other convicts.

The CEC also provides for judicial review of complaints from convicts
regarding the actions of the administration of correctional institutions
or bodies executing sentences by judicial order: «in cases envisaged
by the legislation of the Republic of Kazakhstan».”

In addition, the RK Law ‘On Procedures and Conditions of Detention
of Persons in Special Institutions of Temporary Isolation from Society’
prohibits the: “infliction of physical or mental suffering on those
suspected or accused of committing crimes, who are kept in custody”.'®

To summarize, the legislation of Kazakhstan has a significant number
of regulations aiming to guarantee freedom from torture. However,
their effectiveness is governed not so much by rules of declarative
character as by particular mechanisms stipulated in the laws of
Kazakhstan, as discussed below.



The use of firearms, special means and physical force by law
enforcement officers in Kazakhstan is regulated by the Law of the
Republic of Kazakhstan ‘On the Law Enforcement Service.'* While the
Act prohibits the use of special tools and techniques against minors®,
the law makes an exception for cases whereby they: “commit an attack
threatening the lives or health of others, a group attack or armed
resistance”?' Similarly, firearms cannot be applied against minors:
“except in cases of armed attack, armed resistance, hostage taking
or hijacking of vehicles, including aircraft, or group attack’?* In the
event of the use of firearms, law enforcement agencies are responsible
for providing emergency medical care to victims.*

‘On the Law Enforcement Service' provides no specific restrictions on
the use of physical force unconnected with the use of special tools or
techniques with regard to juveniles. Its wording contains certain restrictive
expressions, such as ‘at real risk or ‘if necessary, yet it does not expressly
define reasonable force. This fails to meet international standards, as
mentioned in ‘Basic Principles on the Use of Force and Firearms by Law
Enforcement Officers’* It is strongly recommended that this be remedied
by introducing relevant regulations explicitly requiring commensuration
of force used against threat. In particular, it is recommended that the Law
include a rule permitting the use of force only if non-violent means prove
ineffective.” Also, it is strongly recommended that general restrictions
be provided on the use of force against minors and the mechanism of
responsibility for violating these restrictions.

The use of force against persons in temporary isolation from society
(including temporary detention facilities, detention centres, special
reception centres and remand houses) is regulated by the RK Law
‘On Procedures and Conditions of Detention of Persons in Special



Institutions of Temporary Isolation from Society’. This allows the use of
physical force, special means, gas or firearms: “only in cases stipulated
by legislation”* However, like the RK Law ‘On the Law Enforcement
Service; it contains no explicit requirement for proportionality.

‘Basic Principles on the Use of Force’ forbids force to be used against
those kept in custody or detention: “except when strictly necessary
for the maintenance of security and order within the institution, or
when personal safety is threatened”? Similarly, firearms should not
be used: “except in self-defense or in the defense of others against the
immediate threat of death or serious injury, or when strictly necessary
to prevent the escape of a person who is in custody or detention
and is presenting the danger referred to in principle 9°% In this
regard, it is reccommended that amendments be made to the RK Law
‘On Procedures and Conditions of Detention of Persons in Special
Institutions of Temporary Isolation from Society), to limit the use of
force in special institutions, in accordance with ‘Basic Principles on
the Use of Force and Firearms by Law Enforcement Officers.

The RK Law ‘On Procedures and Conditions of Detention of Persons
in Special Institutions of Temporary Isolation from Society’ prohibits
the use of firearms against minors: “except in cases of their committing
armed attack, armed resistance, hostage taking, hijacking of vehicles,
including an aircraft, or group attack®® Recommendations relating
to the RK Law ‘On the Law Enforcement Service’ - such as the need
for proportional use of force and general restrictions on the use of
force against minors - also apply to the RK Law ‘On Procedures and
Conditions of Detention of Persons in Special Institutions. It is also
recommended that consistency be generated across both laws by
defining such terms as ‘use of force, ‘special means’ and ‘weapons.

The use of force in temporary detention facilities is also regulated at
the level of subordinate legislation, by an Order issued by the Minister
for Internal Affairs of Kazakhstan ‘On Approval of Instructions on
Organization of the Line of Duty, Ensuring the Protection of Suspects
and Accused Persons Kept in Temporary Detention Facilities’ It should



be noted that the wording of the Order positively differs from the
wording of the respective regulations of the legislation in that the Order,
providing for a requirement of proportionality of force to be applied.*
The Order of the Minister for Internal Affairs prohibits: “battle-like
fighting techniques against [...] minors [...], unless they commit an
attack threatening the lives or health of others, group attack or armed
resistance”* Despite these positive differences, it should be noted that
it is desirable to stipulate provisions regarding the use of force, special
means and weapons at legislative level, rather than at subordinate
legislation level. In this connection, it is reccommended to exclude the
main provisions relating to the use of force, such as the requirement
of proportionality, from the text of the Order, with the introduction of
references to the relevant legislative provisions in the text.

Reporting on incidents of the use of force applies only to incidents
involving the use of firearms by law enforcement officers; such cases
must be reported to the immediate supervisor.”? In addition, relevant
staff members have an obligation to immediately inform the prosecutor
of all incidents of the use of both weapons and special means, which
cause death or other serious consequences.” However, the legislation of
Kazakhstan does not require reporting of incidents whereby force is used
against minors. It is highly recommended that the law of the Republic of
Kazakhstan provide a single mechanism of reporting on incidents of the
use of force, special means or weapons: this should include notification
of the relevant official, as well as the parents or guardians of the minor
involved - especially where bodily injury is sustained.*

Apart from the general prohibition of the use of weapons, combat
fighting techniques or special means against minors, the legislation
of Kazakhstan lacks regulations governing specific use of handcuffs
and special means on minors; minors are subject to the same rules as
adults in this sphere. It is recommended that the use of handcuffs and
other means of restraint as a measure of punishment for minors be
prohibited (preferably in law). It is also recommended that protocols
be adopted at the level of subordinate legislation regarding the use of



coercive means, including handcuffs, by law enforcement authorities
and the criminal executive system, applying a graded scale from the
least to the most restrictive. These protocols should limit the use of
coercive means against minors. To view international good practice,
refer to the norm-making bodies of the ABA Criminal Justice
Standards on Treatment of Prisoners.”

Regarding juvenile suspects and accused held in punishment cells or
solitary confinement, incarceration and solitary confinement may be
applied to minors to penalize: «failure to fulfill set obligations» (Art. 37
of the RK Law ‘On Procedures and Conditions of Detention of Persons
in Special Institutions of Temporary Isolation from Society’). Minors
may be held in this way for up to seven days (adults up to 15 days).*
Despite Art. 39 containing an intentionally exhaustive list of violations
for which the suspect or the accused may be placed in a punishment cell
or solitary confinement”, the phrase “for failure to fulfill set obligations”
in Art. 37 creates a risk of ambiguous interpretation, perhaps seeing
the list as non-exhaustive. Such vagaries are ill-advised. Moreover, no
additional security procedures are mentioned.

Juvenile convicts may be placed in disciplinary facilities for up to seven
days, while being allowed out for classes.*® However, placing a juvenile in
a punishment cell, solitary confinement or disciplinary isolation ward is
in sharp contrast with provisions of international instruments: namely
the United Nations’ ‘Rules for the Protection of Juveniles Deprived of
their Liberty. It is strongly recommended that amendments be made
to the Criminal Executive Code of the Republic of Kazakhstan and the
RK Law ‘On Procedures and Conditions of Detention of Persons in
Special Institutions, prohibiting minors being placed in punishment
cells, solitary confinement or disciplinary isolation wards.

The RK CEC provides an opportunity for convicted persons: «to
submit oral and written suggestions, allegations and complaints
to the administration of the institution or body carrying out the
sentence, the higher authorities, institutions and agencies executing
punishment, to the courts, the prosecutor’s office and other state bodies



and public associations, as well as to international organizations for
the protection of human rights and freedoms”* The law prohibits
censorship or expurgation of prisoners’ complaints.*

Allegations of torture and ill-treatment under the legislation of the
Republic of Kazakhstan are subject to prosecutor or judicial review.*?
However, the jurisdiction of such claims is not clearly defined, creating
uncertainty regarding when an application should be considered by the
court and when by the prosecution office. Moreover, the prosecution
office, as the body supporting accusation, cannot be considered
absolutely impartial in obtaining evidence; for these reasons, its
objectivity in preventing torture is doubtful. It is recommended that the
judicial system’s power to review such complaints of ill-treatment, and
to ensure judicial control over detention in custody and compliance
with procedural guarantees (for example, access to a defense lawyer)
be clearly outlined and, where necessary, strengthened. It is strongly
recommended that legislation on the establishment of the National
Preventive Mechanism in the Republic of Kazakhstan (as an additional
independent monitoring body) be adopted speedily.

The instruction of the Prosecutor General of Kazakhstan requires
that prosecutors verify allegations of torture during interrogation and
investigation, and act to prevent such torture, by reviewing reports of
torture or other illegal methods of ill-treatment of persons involved
in criminal proceedings and kept in specialized institutions.”” The
prosecution office is also obliged to meet weekly with all those taken
out for investigation and examination activities.*

The status of minors placed in special educational institutions
(educational organizations with special detention regime) is regulated
byan Order of the RK Minister for Education and Science ‘On Approval
of the Regulation on Educational Institutions with Special Detention
Regime’ According to the Order, minors placed in an institution of this
type may only receive the following measures: warning, reprimand,
discussion at a general meeting and extraordinary duty.* The Order
explicitly prohibits the use of other penalties. However, the Order



provides no method for inmates to submit complaints of ill-treatment
so it is recommended that the National Preventive Mechanism cover
all closed institutions - including special schools.

Where acute psychiatric symptoms are observed, regulation may vary
depending on the type of institution. The Order of the RK Acting
Minister for Justice ‘On Approval of Instructions on the Organization
of Protection and Supervision over Persons held in Detention Centres™
contains prescriptions in cases where the mental condition of a person
held in custody causes well-founded fear in terms of self-harm, suicide
or attacking others.*” For instance, the Order on Approval of Instructions
prescribes placement of those showing acute psychiatric symptoms in
solitary confinement under surveillance, but for no more than four hours.

For placement in the cell, only the reasoned decision of the detention
facility head is required, rather than that of a doctor. For periods exceeding
four hours, a medical worker’s approval is required but this need not be a
doctor (a medical assistant is adequate). Moreover, the Order on Approval
of the Instruction does not regulate the provision of health care, paying
more attention to prevention of the risk of self-harm or suicide.

Acts regulating the order of stay in other establishments that provide
temporary isolation from society do not consider the issue of acute
psychiatric conditions at all. While the Order of the RK Minister for
Education and Science ‘On Approval of the Regulation on Educational
Institutions with Special Detention Regime’ explains in detail how to
use medical records and requires the inclusion of a medical note by a
neuro-psychiatrist, this does not specify particular actions for dealing
with those displaying acute psychiatric symptoms.

It is recommended that subordinate legislation protocols be adopted,
detailing clearly how to treat anyone in custody showing acute
psychiatric symptoms, with the obligatory participation of a doctor at
all stages of decision making. It is also highly recommended that the
social and psychological support services in the criminal executive
system of the Republic of Kazakhstan be developed and strengthened.



The Criminal Procedure Code (CPC) of Kazakhstan provides for
a number of procedural guarantees to protect minors from abuse
while held as suspects or accused. In cases of detention, the law
requires immediate notification of the minor’s parents or other legal
representatives and, in their absence, close relatives.*®* However,
the law does not stipulate a specific time frame for such notice
and does not specify which official shall be responsible. Nor are
sanctions defined for failure to fulfill this requirement It is strongly
recommended that the RK CPC be supplemented with provisions to
address this oversight.

In accordance with the CPC: «For cases of crimes committed by
juveniles, their legal representatives should be involved in the
manner provided by this Code”® The presence of parents or other
legal representatives is required at the preliminary investigation;
where they are absent, representatives of guardianship authorities
must attend.*® However, the legal representative: «may be removed
from participation in the case if there is reason to believe that his/
her actions are detrimental to the interests of the minor or aim to
prevent an objective and unbiased investigation of the case”* The
problem here is that only a fairly reasoned decision by the investigator
is required for the removal of the legal representative from the case.
It is recommended that authority for such removal be delegated to
the court’s jurisdiction, creating a guarantee of replacement of any
removed legal representative by another or by the guardianship
authority. A source of good practice for the court’s role where conflict



of interests arises between the minor and his/ her legal representative
is the Law of the Republic of Serbia ‘On Juvenile Criminal Offenders

and Criminal Protection of Juveniles’*?

Juvenile suspects or accused juveniles cannot be brought to the police
without notifying their legal representatives, while underage (i.e.
under 14 years) witnesses may not be brought to the police at all.>®
At the same time, no juvenile may be brought to the police at night.**

Summoning the juvenile suspect or accused juvenile to the investigator
or the court must be performed through his/ her parents or other
legal representatives or, in their absence, through the guardianship
authorities.®® However, an exception is made for juveniles in special
institutions or in detention, in which case the summons should be
conducted through the administration of the detention facility.*® The
CPC does not directly indicate whether the parents shall be informed
of the fact of such a minor’s forcible summons. At the same time,
the CPC provides for a legal representative of a minor to be present
during questioning.”’

The CPC also requires participation of a defense counsel in cases of
criminal offenses allegedly committed by juveniles.”® At the same time:
“A defense counsel is allowed from the moment of first questioning
of a minor suspected or accused and, in cases of detention or arrest,
until indictment - from the moment of detention or arrest”® If the
minor does not have a defense counsel, the State is obliged to provide
one.® Minors may not refuse defense counsel.®!

In cases of legal proceedings involving a juvenile suspect or accused
juvenile under the age of 16, the participation of a pedagogue
or psychologist is obligatory.®> This requirement also applies to
proceedings involving juveniles over 16 years old, but with signs of
mental retardation. For other minors over the age of 16, the decision
on inviting a pedagogue or psychologist is made by the investigator
at his/ her own discretion.® Information obtained during the



questioning of a minor without the presence of a defense counsel
cannot be presented as evidence in court, having been obtained with
a significant breach of procedural actions.*

RK Law allows for choosing detention or custody as a preventive
measure with regard to a minor: «only in exceptional cases, when
a grave crime or especially grave crime is committed”® It is not
necessary to justify this choice, showing that alternative measures will
be ineffective. Asis clear from the provisions of Art. 491, 132 and 150,
when selecting a preventive measure (and to some extent, detention),
the emphasis is made not on the risk that the defendant will commit
a new crime, obstruct the course of justice or flee from the court,
but on the gravity of the indictment, which is in contradiction with
the principle of the presumption of innocence. In this connection,
it is strongly recommended to revise legislation regarding detention
and custody as a preventive measure, to ensure its application only
in cases where a detailed risk assessment shows that alternative
measures will have no effect. Also, it is strongly recommended to
remove the severity of indictments from the list of conditions under
which detention and taking into custody may be applied, and to focus
solely on factors such as risk to the public, the real risk of obstructing
the course of justice or risk of the accused fleeing from the court.

Minors and adults may be detained for up to 72 hours.”” After this
time, a preventive measure in the form of detention will not be elected
against the detainee, who must be released. The protocol of detention
must be issued within three hours from the moment of detention, and
within 12 hours the prosecutor must be informed of that detention.®®
Breach of these requirements is punishable under Art. 346 of the RK
Criminal Code.®



Provisions relating to primary medical examination of persons arriving
at a temporary isolation centre are detailed in subordinate legislation:
namely, the internal regulations of institutions. People of all ages
entering an investigatory isolation facility undergo examination: “on
the day of their arrival, but no later than within one day”.”® Convicts
arriving in prison are subject to immediate examination by a medical
professional to identify, inter alia, bodily injuries. In the event of
finding such injuries, they should be immediately reported to the
supervising prosecutor in writing.”

Pupilsofspecialinstitutionswithinthejuveniledelinquencyprevention
system showing signs of personal injury must immediately undergo
medical examination by medical officers, who must inform the local
guardianship authorities or parents, or those in loco parentis, of the
results of such examinations.”” However, procedures for investigating
injuries caused by abuse are not provided for in this case. The Order of
the Minister for Education and Science of Kazakhstan ‘On Approval of
the Regulation on Educational Institutions with Particular Treatment’
does not provide for such a procedure either. Although this Order
mentions the primary medical examination as grounds for a doctor’s
decision to place a minor in such an institution,”” a medical officer’s
duty to identify signs of physical abuse are not directly stipulated.

Inview of the above, it is recommended that procedures of compulsory
primary medical examination for persons arriving at closed
institutions of any type be clearly stipulated, alongside procedures
for emergency medical examination in the event of receiving bodily
injury, with the possibility of examination by an independent doctor.



Corporal punishment and psychological violence against children
in the Republic of Kazakhstan is universally prohibited, including at
educationalinstitutions™, institutions of the crime prevention system”,
on investigatory wards and at temporary detention facilities”, as well
as at institutions of the criminal punishment execution system”.

As already mentioned, placement in a punishment cell or solitary
confinement may apply to juveniles suspected or accused, for up to
seven days, in punishment: “for failure to fulfill set obligations””®
Specific reasons for placement in a punishment cell or solitary
confinement include the oppression or humiliation of other suspects
or defendants, disobeying legal demands from detention staff or
other persons, or insulting such staft and persons, frequent violations
of isolation rules, and the storage, production or consumption of
alcoholic beverages or other prohibited objects, substances or foods,
as well as gambling and disorderly conduct.” Juvenile offenders may
be placed in disciplinary facilities for up to seven days, with removal
for classes.®® This approach is inadmissible in light of international
standards and should be revised (see Recommendation 8).

According to RK CPC, any participant may complain about the
actions of the investigator, interrogating officer or prosecutor.®!
The complaint may be filed at any time during the entire process
of interrogation, preliminary investigation or trial.®* Complaints
about actions of investigators, interrogating officers or prosecutors
are submitted to a prosecutor, who must review them within seven
days.® The procedure of direct appeal to the court is not provided
for, so it is recommended that the RK CPC be amended, stipulating
the procedure of direct appeal to the court regarding actions made by
investigators, interrogating officers or prosecutors.

Pleasingly, juveniles detained in institutions of the crime prevention
system have priority access to free legal aid** - as guaranteed by the
state.



In the Republic of Kazakhstan there is a system of monitoring
conditions in closed institutions that are part of the internal affairs
system (including temporary detention facilities, investigatory
wards and correctional facilities) - by civil society organizations.
Theoretically, institutions of the education and health system can
be visited, yet are not included in the scope of organized, systematic
monitoring. Monitoring is carried out by public observation
commissions (POC) operating at regional level, which are entitled
to free access to closed institutions during the working day.** POC
members may listen to complaints and make applications to relevant
authorities but they are forbidden from meeting with inmates of
closed institutions out of earshot of staff.®

Regarding the independent monitoring of closed institutions, a
package of modifications and amendments to existing legislation are
currently being developed in Kazakhstan, on the establishment of a
National Preventive Mechanism.*” This draft bill aims to create legal
grounds for funding visits to closed institutions from the state budget
and for holding officials liable for obstructing the work of the National
Preventive Mechanism. As already noted, it is urgently recommended
that this law be adopted as soon as possible.



As already noted, the Criminal Code of the Republic of Kazakhstan
provides for criminal liability for torture.®® This crime is punishable:
“by a fine of 200 to 500 monthly calculation indices (MCIs) or
deprivation of the right to hold certain positions for up to three years,
or restraint of liberty for up to five years, or imprisonment for the
same term”® The use of torture against a minor is considered to be
an aggravating circumstance® and is punishable: “by imprisonment
for up to seven years with deprivation of the right to occupy certain

positions or engage in certain activities for up to three years”.”!

Besides torture, criminal legislation provides for liability for torment®
“punishable by a fine of 50 to 100 MCIs or restriction of freedom
for up to two years, or correctional labour for up to two years, or
imprisonment for the same term”” The main difference between
torture and torment lies in the personality of the author of the crime
(an official in case of torture) and the motives for committing the
crime. As already noted, the legal prohibition of torture is relevant
in the context of fighting ill-treatment in the juvenile justice system,
as, for example, actions of staff at a special school may not fully meet
the definition of torture under the laws of Kazakhstan. Tormenting
of a minor is also an aggravating circumstance and is punishable by:
“restriction of liberty for up to five years, or imprisonment for 3 to 7

years”.**

The RK Criminal Code also criminalizes: “any failure to perform or
improper performance of responsibilities for the upbringing of a minor
[...] by a pedagogue or other employee of the school, educational,
medical or other institution obliged to supervise the minor, if the act
is connected with abuse of the minor”® This crime is punishable: «by



a fine of 50 to 100 MClIs or engagement in community service for 100
to 200 hours, or correctional labour for up to two years, or restraint
of liberty for up to two years with or without deprivation of the right
to hold certain positions or engage in certain activities for up to three
years”.%

Finally, in accordance with the RK Criminal Code, illegal placement
in a psychiatric hospital®”” incurs criminally liability; this is relevant
in the fight against torture, since such placement can be used for
punitive purposes. Illegal placement in a psychiatric hospital is
punishable with: “restriction of freedom for up to three years or
imprisonment for the same term”*® It should be noted that abuse of
office in this manner is an aggravating circumstance® punishable by:
“imprisonment for 3 to 7 years with or without deprivation of the
right to occupy certain positions or engage in certain activities for up

to three years™!'®

Complaints of torture and ill-treatment under the law of the
Republic of Kazakhstan are subject to prosecutor or judicial review.'"!
However, as noted above, the jurisdiction of such complaints is not
clearly defined, which creates uncertainty in terms of determining
who should review a complaint: the court or the prosecutor’s office. It
seems unwise to grant prosecutors the authority to process complaints
when they play such a primary role in supporting public prosecution;
the court should be more neutral.

The RK Prosecutor General’s instruction regarding the verification
of complaints on torture and other illegal methods of ill-treatment
of those involved in criminal proceedings and kept in specialized
institutions, and the prevention of such acts, requires that
prosecutors verify any allegations of torture during interrogation
and investigation.’®* In addition, the prosecutor’s office is obliged to
conduct weekly meetings with everyone taken out for investigatory
actions and examinations.'®



Current legislation does not hold the State responsible for
compensating victims of torture or ill-treatment, or their families, in
the event of their death or disablement, or damage to property. The only
mechanism for obtaining such compensation is civil action initiated
directly against the accused.'™ This approach is not conducive to the
effective rehabilitation of victims of torture, so it is recommended
that legislation stipulate a mechanism of state compensation for those
recognized by the courts as victims of torture.

Criminal prosecution for torture, as well as for torment, non-
performance or improper performance of duties in raising a minor,
and for illegal placement in a psychiatric hospital, is performed only
by public prosecution: the prosecutor initiates criminal proceedings
regardless of the wishes of the victim. The procedural competence of a
minor in initiating a legal action is not important. Moreover, according
to the RK CPC, the victim’s incapacity gives the prosecutor the right
to: “institute a proceeding in a case of private accusation and when
there is no complaint from the victim, if the act involves the interests
of a person who is in a helpless or dependent condition or, for other

reasons, is incapable of independently exercising his or her rights”'%



It is recommended that the definition of torture be expanded to
include not only an official as the author of the crime, but anyone
acting in an official capacity.

It is recommended that the RK Law ‘On Operational Investigative
Activity’ be amended to include a mechanism of responsibility for
using violence during operational search activities.

It is recommended that the RK Laws ‘On the Law Enforcement
Service’ and ‘On Procedures and Conditions of Detention
of Persons in Special Institutions’ urgently include explicit
requirements regarding the use of proportional force relative to
threat. In particular, force should only be permitted where non-
violent means prove ineffective. It is strongly recommended
that restrictions be placed on the use of force upon those
known to be young, including a mechanism of responsibility
for violating these restrictions. It is also recommended that
consistency and compliance of provision of one law with the
other be ensured regarding use of force, special means and
weapons.

Itisrecommended that the RK Law ‘On Procedures and Conditions
of Detention of Persons in Special Institutions of Temporary
Isolation from Society’ be amended to limit the use of force in
special institutions in accordance with the ‘Basic Principles on
Using Force and Firearms by Law Enforcement Officers.

It is desirable that norms on the use of force, special means
and weapons be upheld as legislative acts rather than within

subordinate legislation. In this regard, it is recommended that the
main norms in the Order issued by the RK Minister for Internal
Affairs ‘On Approval of Instructions on Organization of the Line
of Duty, Ensuring the Protection of Suspects and Accused Persons
Kept in Temporary Detention Facilities’ (such as the requirement
for proportional use of force) be replaced by references to relevant
legislative provisions.

It is highly recommended that the legislation of the Republic of
Kazakhstan provide a single mechanism of reporting incidents
of the use of force, special means and weapons, including a
requirement that the relevant official concerned notify the
parents or guardians of any minor against whom force is applied,
especially if bodily injury is caused.

It is recommended that handcuffs and other means of restraint
be prohibited as a measure of punishment (preferably adopted
within the law). It is also recommended that protocols be
adopted within subordinate legislation regarding the use of
coercive means by law enforcement authorities and the criminal
executive system, including the use of handcuffs, providing
a graded scale from the least to the most restrictive. These
protocols should aim to limit the use of coercive means against
minors.

It is strongly recommended that amendments be made to the
Criminal Executive Code of the Republic of Kazakhstan and the
RK Law ‘On Procedures and Conditions of Detention of Persons
in Special Institutions, prohibiting the placement of juveniles in
punishment cells, solitary confinement or disciplinary isolation
wards.



10.

11.

12.

It is recommended that the powers of the judicial system to
review complaints of ill-treatment in closed institutions be
clearly outlined and, where necessary, strengthened, to ensure
judicial control over detention in custody and compliance with
procedural guarantees (for example, access to a defense lawyer). It
is strongly recommended that legislation to establish the National
Preventive Mechanism in the Republic of Kazakhstan, as an
additional independent monitoring body, be adopted promptly.
It is also recommended that the National Preventive Mechanism
include all closed institutions, including special schools, in the
scope of its competence.

It is recommended that action protocols be adopted within the
subordinate legislation of relevant agencies to cover situations
whereby a person held in a custodial institution shows acute
psychiatric symptoms; it should be obligatory for a doctor to
participate at all stages of decision making. In addition, it is highly
recommended that the social and psychological support services
in the criminal executive system of the Republic of Kazakhstan be
further developed and strengthened.

It is strongly recommended that the RK Criminal Procedure
Code include rules establishing the time frame for notifying
parents or other legal representatives of a minor about his/ her
detention, the identity of the official responsible for making such
notification and sanctions for failure to fulfill this requirement.

It is recommended that the procedure for removing a legal
representative from a case be amended, delegating this decision
to the court’s jurisdiction and creating a guarantee of replacement
of any removed legal representative by another or by the
guardianship authority.

13.

14.

15.

16.

It is strongly recommended that legislation regarding detention
and custody as a preventive measure be revised, to ensure
application only in cases where a detailed risk assessment has
indicated that alternative measures are likely to prove ineffective.
Also, it is strongly recommended that the severity of indictments
be removed from the list of conditions under which detention
and taking into custody may be applied, focusing solely on factors
such as risk to the public, the real risk of obstructing the course of
justice, or risk that the accused will flee the court.

It is recommended that the procedure of compulsory primary
medical examination for persons arriving at closed institutions
of any type be stipulated, alongside the procedure of emergency
medical examination in the event of receiving a bodily injury,
with the possibility of examination by an independent doctor.

It is recommended that the RK CPC be amended, stipulating the
procedure of direct appeal to the court against actions made by an
investigator, interrogating officer or prosecutor.

It is recommended that the mechanism of state compensation
for persons recognized by the courts as victims of torture be
stipulated in law.



In 2011, Article 141-1, entitled ‘Torture, was introduced into the
Criminal Code of the Republic of Kazakhstan through the Law ‘On
Amendments and Additions to Certain Legislative Acts of the Republic
of Kazakhstan Concerning Further Humanization of Criminal
Legislation and Enhancing the Guarantees of Rule of Law in Criminal
Procedure’ dated January 18, 2011.

Based on this updated legislation, cases of torture and other cruel or
degrading treatment of citizens began being registered in the Legal
Statistics and Special Records of Authorities.

Asaresult, in 2012, 602 cases of torture were registered.'® The number
of initiated criminal cases regarding registered claims increased from
13in 2010 and 15 in 2011 to 27 criminal cases in 2012.

According to data from the Prosecutor General’s Office, only one complaint
of child torture was registered in 2011, with nine complaints in 2012.

Most of the complaints registered in 2012 concerning torture of
children involved the use of psychological or physical pressure by
officers of internal affairs bodies, with the aim of obtaining confession.
Processing of complaints resulted in four refusals to initiate a
criminal case, due to absence of an element of the crime (according to
Paragraph 2, Part 1 of Article 37 of the Code of Criminal Procedure of
the Republic of Kazakhstan) while five complaints were submitted to
competent investigation authorities.

The sister of a child (L) made an appeal regarding juvenile torture,
stating that the chief of the criminal police unit under the Department of
Internal Affairs of the city of Saran, Karaganda Region (K) and a senior
criminal officer from the Department of Internal Affairs (A) exceeded

their authority by using a rubber truncheon against the juvenile, with
the aim of obtaining a confession regarding the stealing of a cell phone.
The City Prosecutor’s Office initiated criminal proceedings against these
officials under Paragraphs a and d, Part 2 of the Article 141-1, “Torture’,
of the Criminal Code of Republic of Kazakhstan.

Saran city court found K and A guilty of committing a crime under the
above-mentioned article; K was sentenced to 3 years and 6 months of
incarceration at a correctional colony while A was sentenced to 2 years
and 6 months.

The Commissioner for Human Rights also regularly receives
complaints on torture, violence and other cruel or degrading treatment
or punishment. In 2010, he received 40 such complaints, rising to 80
in 2011 and 52 in 2012. The majority related to illegal actions by law
enforcement officers towards suspects of crimes detained at police
stations and temporary detention facilities. Complaints are received
from detention centres and correctional custody facilities yet only a
minor number of cases are found in favour of the applicants: just three
in 2010, one in 2011 and two in 2012.

Two complaints on violence and torture against juveniles were
addressed to the Commissioner on Human Rights in 2012. One was
addressed to the Commissioner by a juvenile (P) regarding his illegal
arrest by police officers and the use of physical and psychological
violence against him during his detention at AK-159/1 (an



investigatory isolation ward) in order to obtain confession to home
burglary and car theft. Following investigation, it was found that the
criminal proceedings against the police officers had been refused due
to absence of the element of the crime (Article 37, part 1, paragraph 2
of Part 1 of the Code of Criminal Procedure of RK).

In addition, the Commissioner’s Office initiated a review of the article
‘Adult torture of a minor’ (Akmolinskie Vesti newspaper, Ne 28, dated
July 12, 2012). This detailed a 15-year-old (V) being illegally arrested
by the police in the Akmola Region and being subject to physical
and psychological violence, with the aim of extracting a confession
regarding the murder and robbery of a 74-year-old woman. The
article states that the police violated procedural norms in conducting
a forensic medical examination of the minor and used intimidation
and threats against him and his mother, holding him in the detention
centre for four months. A criminal case was initiated against the police
officers under article 141-1, part 2, wherein V. was recognized as a
victim. The case was reviewed by the Prosecutor General’s Office of the
Republic of Kazakhstan and the Department for Economic Activity
and Corruption in the Akmola Region, but was terminated due to
failure to identify the person accused of the crime (article 50, part 1,
paragraph 1 of the Code of Criminal Procedure of RK).

Monitoring visits of penitentiary institutions by public observation
commissions (POC) also confirm staff torture and cruel treatment
of prisoners. As stated in POC reports on the results of monitoring
penitentiary institutions and activities to prevent torture and other cruel,
inhuman or degrading treatment or punishment in Kazakhstan in 2012,
during such visits, prisoners make complaints about physical violence,
moral and psychological pressure from staff at these institutions.'””

Since 2008, under the Commissioner for Human Rights in the Republic
of Kazakhstan, a Working Group has been reviewing cases of torture
and other cruel and degrading treatment and punishment. Its purpose
is to assist Government agencies in developing legislative and other

measures, and to help implement the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment and the
Optional Protocol to this Convention, while monitoring Kazakhstan’s
implementation of its obligations under these international documents.
The Working Group comprises representatives of the Prosecutor
Generals Office, the National Security Committee, the ministries for
Internal Affairs, Health, Defense, Education, Labour and Social Welfare,
the Supreme Court, and of national and international human rights
organizations. Members conduct regular visits to facilities within the
following systems: the criminal and procedural system, departments
of internal affairs, health, education, labour and social welfare, and
military units, to identify and prevent torture and violence. Three
facilities were visited in 2010, 29 in 2011 and 11 in 2012.

Alongside its review of complaints from citizens and monitoring of
penitentiary institutions, over the last three years, the Ombudsman’s
Office in Kazakhstan has worked with UNICEF in Kazakhstan to
systematically study violence against children. The results show that,
within state-run residential institutions, 9% of children in institutions
for orphans and children without parental care have been exposed to
physical violence from personnel; 7.1% of children in orphanages have
reported the same, as have 11.6% in specialized schools for children
with deviant behaviour. Respectively, 35.1%, 26.8% and 41.1% of
children at these types of institutions have reported witnessing harsh
verbal abuse and psychological or physical violence against other
children, by personnel. In institutions for children with disabilities,
45% of personnel have reported having witnessed psychological
abuse, while 30.3% have reported witnessing physical violence against
children from their colleagues.'®



In addition, cases of violence against children in general education
institutions (schools) reveal that, of 4207 children surveyed, 66.2% have
been exposed to violence among children in school: 63.6% have witnessed
violence, 44.7% have reported being victims and 24.2% have admitted
being perpetrators. Moreover, 13% of children have reported physical
abuse by teachers and 16% have noted cases of psychological violence.

Of 402 children interviewed, 23% have admitted to being victims
of physical violence: 20% of this group have reported extortion
among children in school, alongside 27% having reported corporal
punishment by teachers, to discipline children.'”

In order to assess the vulnerability of children to violence in urban
areas, in 2011, a study was conducted across seven cities of Kazakhstan
to ascertain children’s vulnerabilities to risky behaviour, sexual
exploitation and trafficking, as well as their access to child protection
systems and support services for trafficking victims. The study showed
that, despite measures taken by the Government, children remain
vulnerable, especially in urban areas, as they are exposed to more
risks. Within this study, 103 victims of trafficking were identified:
68.9% were victims of trafficking for sexual exploitation and 31.1% for
labour exploitation. The majority of victims of trafficking for sexual
exploitation became so as minors (15 to 17 years old).

Many of the victims who had appealed to law enforcement officers for
assistance were dissatisfied with the police response and mentioned
illegal activities: 22.3% of the 103 victims of trafficking reported police
accepting financial bribes from traffickers/exploiters in exchange for
concealing the facts; 43% were dissatisfied by their relationship with
the police and/or how the police responded to their problems. Among
socially vulnerable children, 74.1% had experienced contact with the
police and only 16.1% of these were satisfied with how the police had
responded to their problems; 37% were very dissatisfied with how the
police had reacted to their problems. Of the total number of socially
vulnerable children interviewed, 34% had experienced contact with

lawyers and courts and, of these, 30% were discontented with how the
court had reacted to their situation.

Based on the results of these studies, recommendations were developed
to propose solutions to problems at legislative and local levels, having
been compiled from round table discussions involving members of
the Parliament of Kazakhstan and Government agencies, as well as
non-governmental and international organizations, representatives of
educational institutions and the media.

The Ministry for Education and Science of the Republic of Kazakhstan
has been working on methods of preventing abuse and violence against
children. In particular, to prevent violence in schools, an inter-sectoral
action plan to prevent juvenile delinquency (2012-2013) is being
implemented, alongside a regional programme on crime prevention
(2013-2015). These include the launching of family health centres
and social and psychological support centres, and an information
campaign on child rights. Harsher punishments for sexual offences
against minors are now fixed in legislation.

To further improve legislative measures on preventing torture and
violence against children, in 2012, the Ombudsman’s Office and
UNICEF carried out a review of the laws on torture, cruel treatment
and violence against children. In analyzing national legislation
on torture and violence against children in the context of juvenile
justice, they studied gaps in existing laws and regulations regarding
the prevention and identification of cases of torture and violence.
Protection, assistance and compensation for victims were analyzed.'°
Among identified deficiencies of the legislation, inter alia, it is



necessary to highlight the lack of a clear mechanism of action and
responsibility in cases of violence being used to obtain confession and
the lack of legislative norms governing the use of special restrictive
means against juveniles. Analysis of legislation on violence against
children has included a review of regulatory acts on violence and their
compliance with international standards and agreements, to which
Kazakhstan holds membership.!"! Findings have included: a lack
of training for law enforcement officers on how to work with child
victims or witnesses of crime and offenses; no clear mechanism for
filing complaints on abuse in educational institutions with a special
regime of detention; and no legal obligation for education or health
care workers to report alleged cases of violence against children.

Recommendations on improving these and other gaps and bringing
legislation in line with international standards have been addressed to
the relevant authorities.

In addition, new drafts of criminal, procedural and penal codes are
being discussed and developed in Kazakhstan.

On June 26, 2008 Kazakhstan ratified the Optional Protocol to the
Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment. The purpose of this Protocol is to establish a
mechanism of regular visits to places of incarceration and institutions
executing punishment, helping prevent torture and violence.

Under this Protocol, Kazakhstan has drafted a law to establish a
National Preventive Mechanism, which is currently being reviewed by
the Majilis. The existing Draft Law will allow the Ombudsman’s Office,
Public Monitoring Commissions and public human rights associations
free access, and without prior notice, to monitor penal institutions,
institutions for compulsory treatment, special institutions for
temporary isolation from society, special organizations and institutions
for juveniles (centres for adaptation of minors, special educational
organizations and educational organizations with a special regime of

confinement). The National Preventive Mechanism’s work will be co-
ordinated by the Commissioner for Human Rights in Kazakhstan.

The National Preventive Mechanism will develop recommendations
on how best to improve living conditions at such institutions and how
to prevent torture and other actions of a violent or coercive nature, as
well as ways of improving national legislation.

However, it should be noted that the Draft Law is limited to special
organizations of education for children with deviant behavior
and centres for adaptation of minors. Currently, the inclusion of
educational institutions for orphans and children without parental care
is being considered. It also seems necessary to expand the list to cover
children’s institutions in the health and social protection systems.

In order to strengthen independent monitoring of children’ rights, in
2011, the Ombudsman’s Office and UNICEF in Kazakhstan launched
the development of tools to help monitor the implementation of
child rights in institutions in Kazakhstan, including at penitentiary
and alternative care institutions. Following consultations with
experts and non-governmental organizations, in 2013, a “Toolbox
for Monitoring Children’s Institutions in Kazakhstan’ was completed
and tested. Primarily intended for non-governmental organizations,
it summarizes international standards on the rights of children in
institutions, alongside existing national mechanisms and practical
guidance on monitoring.

Consultations with children on child-friendly justice and children’s
access to the Ombudsmans Office, as well as analysis of the
consequences of torture on minors, were not possible to carry out as
the main focus for activities in 2011-2012; rather, the focus was on
how best to improve monitoring of institutions and prevention of
violence against children.



THE CONVENTION ON THE RIGHTS OF THE CHILD

Article 19.1

States Parties shall take all appropriate legislative, administrative, social and educational
measures to protect the child from all forms of physical or mental violence, injury or abuse,
neglect or negligent treatment, maltreatment or exploitation, including sexual abuse, while
in the care of parent(s), legal guardian(s) or any other person who has the care of the child.

Article 37 (a)

States Parties shall ensure that no child shall be subjected to torture or other cruel,
inhuman or degrading treatment or punishment.



