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INTRODUCERE

Fiind parte la majoritatea tratatelor principale de drepturi ale omului, atat ale Natiunilor Unite, cat si ale
Consiliului Europei, R. Moldova ramane inca in urma in eforturile sale de a respecta in mod efectiv drepturile
omului pe teritoriul sau.

Printre inca numeroase incalcari ale drepturilor omului Tnregistrate in ultimii ani de catre ONG-urile pentru
drepturile omului?, raspandirea unui sir de abuzuri care pot fi calificate drept rele tratamente? discriminatorii®
constituie un motiv de ingrijorare pentru R. Moldova.

Legislatia nationald contine cateva prevederi care interzic discriminarea in mod explicit. Cu toate acestea,
majoritatea din ele contin deficiente majore in ceea ce priveste asigurarea beneficierii efective de drepturi.
Astfel, in lipsa unei legi complexe care sa interzicd discriminarea, legislatia R. Moldova nu este Th masura sa
prevind si s3 combat3 relele tratamente discriminatorii. in conformitate cu Planul National de Actiuni in do-
meniul Drepturilor Omului pentru anii 2004-2008, R. Moldova s-a angajat sa adopte o lege privind nediscrimi-
narea catre anul 2007, lucru care nu s-a produs nici pana in ziua de azi. Unul din motivele de baza in ceea ce

priveste progresul proiectului este legat de criteriul de ,,orientare sexuala”, inclus in proiectul de lege printre
temeiurile protejate.

O alta problema o constituie faptul ca, deseori, cazurile de rele tratamente discriminatorii nu sunt recunoscute
ca atare de autorititile publice moldovene. in special, nu se recunoaste legitura cauzal3 intre relele tratamen-
te implicate si apartenenta victimelor la anumite grupuri, fie ca e vorba despre femei, persoane cu dizabilitati,
persoane LGBT, fie despre alte categorii vulnerabile. Dar chiar si atunci cand acest lucru se recunoaste, lipsa
de experienta sau neintelegerea legata de cazurile respective este acompaniata de necunoasterea de catre
procurori a legislatiei aplicabile Tn asemenea cazuri si de pregatirea necorespunzdtoare a anchetatorilor, de
inabilitatea acestora de a construi cel mai puternic caz posibil in sustinerea victimelor. Esecul de a intelege pe
deplin natura acestor tipuri de cazuri constituie un impediment in incercarea de a asigura un remediu juridic
adecvat pentru victime. Tn general, este indubitabil clar c& sarcina de prevenire a relelor tratamente discrimi-
natorii in societate devine cu atat mai dificild, cu cat fenomenul ramane a fi unul necunoscut sau neinteles de
autoritatile publice.

Pe de alta parte, persoanele care au fost supuse la rele tratamente discriminatorii de multe ori nu se adresea-
za la organele de urmarire penala. Totodata, putinele cazuri care ajung la procuratura sunt examinate formal
si respinse ca neargumentate. in astfel de cazuri, sarcina probei revine in intregime victimei, care trebuie s
demonstreze ca a fost maltratata si ca infractiunea a fost bazata pe un motiv interzis de discriminare. Chiar si
in cazurile unde exista probe medicale substantiale procurorii si judecatorii sunt foarte reticenti in initierea
urmadririi penale. Tn lipsa unei instruiri in ceea ce priveste investigarea si urmérirea penala a cazurilor de rele
tratamente discriminatorii, procurorii si judecatorii sunt reticenti in a lua in considerare discriminarea ca mo-
tiv intr-un caz de rele tratamente.

Aceastd problem3 este agravati si de lipsa competentei in domeniu in cadrul societatii civile. in R.Moldova,
ONG-le care lucreaza cu grupurile vulnerabile se axeaza in mare parte pe probleme cu caracter social. Foarte
putine ONG din R. Moldova au experienta in reprezentarea victimelor tratamentelor discriminatorii sau n
desfasurarea activitatilor de lobby la acest subiect pe langa autoritatile publice.

Astfel, Tn lumina faptelor expuse mai sus, putem conchide ca persoanele vulnerabile la astfel de abuzuri sunt
lipsite de protectie si remediu efectiv.

1 Asociatia Promo-LEX, Raport Drepturile Omului in Moldova / anii 2009-2010, disponibil la: http://www.promolex.md/upload/publications/ro/doc_1319534121.pdf

2 1n sensul prezentului raport, conceptul de "rele tratamente”, este definit ca "tratamente crude, inumane si degradante sau pedepse, care cauzeaza diferite gra-
de de suferintd mai putin severe decat in cazul de tortura”. Aceasta definitie este oferitd de Giffard, C., in cadrul lucrérii sale intitulate “The Torture Reporting
Handbook: How to Document and Respond to Allegations of Torture within the International System for the Protection of Human Rights” Centrul pentru Drepturile
Omului, Universitatea Essex, 2000, lucrare disponibila la: www.essex.ac.uk/torturehandbook/english.htm

3 Tn Comentariu General nr. 2 Comitetul ONU contra Torturii a subliniat c& “non-discriminarea este inclusa in definitia torturii, in Articolul 1 alineatul 1 a Conventiei
ONU impotriva torturii si a altor pedepse sau tratamente crude, inumane sau degradante, care interzice in mod expres actele de tortura si rele tratamente atunci
cand sunt aplicate in baza de discriminare de orice fel”. A se vedea Comentariul General nr. 2 al Comitetul ONU contra Torturii, paragrafele 20-24, disponibil la:
http://www.unhcr.org/refworld/pdfid/47ac78ce2.pdf




Scopul acestui raport este de a informa autoritatile R. Moldova, precum si publicul larg, despre problema in
cauza. De asemenea, raportul tinde sa sporeasca gradul de constientizare a autoritatilor cu privire la necesita-
tea si obligatia lor de a investiga Th mod eficient toate cazurile de rele tratamente discriminatorii, care parvin
la adresa lor.

Raportul stabileste masura in care anumite grupe de persoane din R. Moldova sunt supuse sau risca sa fie
supuse la rele tratamente discriminatorii in bazate de gen, dizabilitate, orientare sexuala, identitate de gen,
etnie sau religie.

Raportul a fost elaborat de un grup de expertiin domeniul drepturilor omului din R. Moldova si Marea Britanie.

Raportul include patru capitole. Capitolul 1 prezinta modele de rele tratamente discriminatorii care afecteaza
femeile, LGBT, persoane cu dizabilitati, reprezentantii minoritatilor etnice si religioase din R. Moldova. De
asemenea, primul capitol oferd o imagine asupra cadrului juridic si politicilor relevante, implementarii aces-
tora, precum si asupra eficacitatii protectiei juridice disponibile pentru aceste grupuri. Capitolul 1 se bazeaza
pe analiza cercetarilor si rapoartelor relevante realizate de cdtre ONG-le locale si organismele internationale
in domeniul drepturilor omului; pe practica si cazurile ONG-lor locale active in domeniul drepturilor omului;
precum si pe datele oficiale disponibile. Capitolul 2 a raportului prezinta obligatiile R. Moldova asumate prin
diverse instrumente internationale si regionale in domeniul drepturilor omului menite sa asigure protectie
impotriva relelor tratamente discriminatorii. Capitolul 3 prezintd analiza comparativa a legislatiei penale na-
tionale si a standardelor internationale de drepturi ale omului in domeniul prevenirii eficiente a crimelor
motivate de urd. Capitolul 4 include concluzii si recomandari elaborate in baza analizei modelelor de rele
tratamente discriminatorii, a cadrului legal si politicilor publice relevante.



Capitol '

B RELE TRATAMENTE PE MOTIV DE DISCRIMINARE
IN MOLDOVA

Acest capitol examineaza fenomenul specific al relelor tratamente discriminatorii fata de femei, persoane cu
dizabilitati, LGBT, precum si reprezentanti ai minoritatilor etnice si religioase din R. Moldova, cu referire la
studiile efectuate de catre organizatiile pentru drepturile omului. De asemenea, capitolul include si exemple
de rele tratamente discriminatorii fatd de grupurile de persoane vizate.

Capitolul include 5 subcapitole dupa cum urmeaza: (1.1) Rele tratamente pe motiv de discriminare in baza
de gen; (1.2) Rele tratamente pe motiv de discriminare in baza de dizabilitate; (1.3) Rele tratamente pe motiv
de discriminare in baza de orientare sexuald; (1.4) Rele tratamente pe motiv de discriminare in baza de etnie;
(1.5) Rele tratamente pe motiv de discriminare in baza de religie.

1.1 Rele tratamente pe motiv de discriminare in baza de gen

Tn R.Moldova, violenta in baza de gen este o problemé gravi de drepturi ale omului care afecteazi numeroase
femei de-a lungul vietii lor. ,Violenta bazata pe gen este de asemenea o forma de discriminare care inhiba
grav abilitatea femeilor de a se bucura de drepturi si libertati in conditii de egalitate cu barbatii.”* ,Principalele
probleme in acest sens tin de: violenta in familie; violenta sexuald; hartuirea sexuald; traficul si exploatarea in
scopul prostitutiei; precum si avortarea fortatd.”> Acest subcapitol este dedicat celor mai problematice aspec-
te referitoare la violenta in baza de gen in Republica Moldova.

1.1.1 Violenta in familie

Violenta in familie in R. Moldova este un fenomen complex generat de probleme psihologice si agravat de fac-
tori educationali, economici si sociali. Aceasta are un pronuntat caracter gender, care este reflectat inclusiv in
prejudecatile implantate Tn mentalitatea populatiei precum ca violenta in familie nu este o problema publica,
ci, mai degraba, una privata. Victimele violentei in familie sunt in principal femeile — 90%.?

Conform celor mai recente studii din domeniu, fiecare a patra femeie din R. Moldova este victima a violentei
in familie, fie fizica, sexuald, psihologica sau economica. Studiul Demografic si de Sdanatate efectuat in anul
2005 denota ca 24% dintre femeile casatorite sunt supuse violentei fizice, 23% - psihologice, iar 4% - violentei
sexuale.*

Tn principal, femeile sunt supuse violentei domestice de citre soti (66%), fosti soti (10%), concubini (8%), copii
(6%), parinti (3%), socri (2%), iubiti (1%), frati (1%), alti membri ai familiei (2%).°

Manifestdrile frecvente si deschise de violenta conduc la marginalizarea femeilor si a copiilor. Lipsa banilor,
lipsa suportului din partea rudelor si din partea autoritatilor, lipsa unui camin, le determina pe aceste femei sa
accepte rolul de victima. Motivele principale care determina aceste victime sa accepte in continuare abuzurile
impotriva lor includ: lipsa unei locuinte; frica de incapacitatea de a se descurca financiar fara partener; dorinta
de a avea un sot; mila fata de agresor; constientizarea faptului ca copiii au nevoie de un tata sau impotrivirea

1 Comitetul CEDF, Recomandarea generala nr. 19: Violenta fata de femei, Sesiunea a unsprezecea, 1992.

2 Ibid, Paragraful 11,13,17,22,23.

3 1n 2010, Adjunctul Procurorului General al R. Moldova E. Rusu a confirmat ¢, potrivit unui studiu efectuat de procuratura, 90% din victimele violentei in familie
sunt femei. A se vedea declaratia de presa a Procuraturii Generale, disponibila la http://www.procuratura.md/md/com/1211/1/3941/

4 Ase vedea http://www.unfpa.md/images/stories/pdf/intrebari%20frecvente %20despre%20violenta%20in%20familie.doc

5  Centrul La Strada”. Telefonul de incredere pentru femei: Raport de activitate. 2010, p.5, disponibil la http://www.lastrada.md/publicatii/ebook/Raport_linia_fierbin-
te_2010_final_2.pdf




copiilor vizavi de divort; rusinea; presiunea din partea familiei sau rudelor de a pastra familia unita; varsta
Tnaintata; si speranta ca agresorul se va schimba.

Exista si femei abuzate care sunt gata sa rupa cercul violentei, dar nu au resurse financiare pentru a intenta
procesul de divort. Sau, mai rdu, victimele sunt amenintate cu moartea sau cu deteriorarea proprietatii daca
decid sa-l pardseasca pe agresor.®

Tn multe cazuri, femeile divorteaza de sotii lor agresori. Astfel, 60 la sut3 dintre femeile divortate au recunos-
cut cd au fost victime ale violentei, fata de 28 la suta din femeile aflate in casatorie.’

Tncepand cu 18 septembrie 2008, R. Moldova are o Lege impotriva violentei in familie — Legea nr. 45-XVI cu
privire la prevenirea si combaterea violentei in familie (Legea nr. 45-XVI).2 Legea 45-XVI are drept scop consoli-
darea, ocrotirea si sprijinirea familiei, asigurarea respectarii principiilor fundamentale ale legislatiei referitore
la familie, precum si asigurarea egalitatii de sanse intre femei si barbati in realizarea dreptului la viata fara
violenta si respect.

Articolul 2 al Legii nr. 45-XVI defineste violenta in familie drept: ,orice actiune sau inactiune intentionata, cu
exceptia actiunilor de autoaparare sau de aparare a unor alte persoane, manifestata fizic sau verbal, prin abuz
fizic, sexual, psihologic, spiritual sau economic, ori prin cauzare de prejudiciu material sau moral, comisa de
un membru de familie contra unor alti membri de familie, inclusiv contra copiilor, precum si contra proprietatii
comune sau personale”.

Cu toate acestea, la momentul intrarii sale Tn vigoare, Legea nr. 45-XVI s-a dovedit a fi intr-o oarecare masura
inutila, intrucat nu existau mecanisme de implementare a prevederilor sale. Codul Penal al Republicii Moldova
(Codul Penal) nu includea prevederi referitoare la violenta in familie. Astfel, actele de violenta in familie au
fost in multe cazuri investigate in baza prevederilor penale generale referitoare la cauzarea vatamarii corpo-
rale sau atacurilor, ori in baza legislatiei contraventionale.

La 3 septembrie 2010, a intrat in vigoare o noua Lege, nr. 167, care serveste drept amendament la unele acte
legislative (inclusiv Codul Penal, Codul Procedurii Penale si Legea 45-XVI)°. Legea nr.167 a avut menirea sa
rezolve problema neimplementarii Legii nr. 45-XVI. Astfel, Legea nr. 167 a addugat o noua prevedere in Codul
Penal — Art. 201! privind violenta in familie,’® conform careia violenta in familie obtine statut de infractiune
penala si care se descrie in felul urmator: ,,actiune sau inactiune intentionata, manifestata fizic sau verbal,
comisa de un membru al familiei asupra unui alt membru al familiei, care a provocat suferinta fizica, soldata
cu vatamarea usoara a integritatii corporale sau a sanatatii, suferinta psihica ori prejudiciu material sau moral.
[...] Aceeasi actiune care (a) a cauzat vatamarea grava a integritatii corporale sau a sanatatii; (b) a determinat
la sinucidere sau la tentativa de sinucidere; (c) a provocat decesul victimei, se pedepseste cu inchisoare de la
51a 15 ani”

Astfel, o Ordonanta de protectie poate fi acum eliberata atat in cadrul proceselor penale, cat si civile. Potrivit
procedurii civile descrise in Articolul 15 al Legii 45-XVI, instanta de judecata este obligata sa emita o Ordonan-
ta de protectie in decurs de 24 de ore de la primirea cererii. Conform procedurii penale, organul de ancheta
este obligat sa ceara judecatorului sa examineze cererea pentru obtinerea unei Ordonante de protectie in
decurs de 24 de ore. Potrivit ambelor proceduri, instanta poate obliga agresorul: (1) sa pardseasca locuinta,
indiferent daca aceasta se afla in proprietate comuna sau nu; (2) sa stea departe de locuinta victimei si sa
pastreze o anumita distanta care sa asigure securitatea victimei; (3) sa nu contacteze victima; (4) sa nu viziteze
victima la locul de munca sau de trai si (5) sa se abtind de la pastrarea sau purtarea armelor de foc.

Legea nr. 45-XVI contine definitii si se refera la diferite tipuri de violenta, cum ar fi: fizica, sexuald, psihologica,
spirituala sau economica. Cu toate acestea, violenta in familie este deseori asociata doar cu violenta fizica, iar
astfel de forme ca violenta psihologica sau economica sunt notiuni mai putin cunoscute si sunt percepute de
populatie drept facand parte din rutina de familie.

Legea cu privire la politie (nr. 416-XIl din 18 decembrie 1990, republicatd in Monitorul Oficial al R. Moldova,

6  Ibid, p.9
7 UNICEF Moldova, Fiecare a treia femeie din Republica Moldova a fost cel putin o data victima a violentei in familie, disponibil la http://www.hr.un.md/news/210/

8 Legea cu privire la prevenirea si combaterea violentei in familie, nr. 45-XVI, din 1 martie 2007, Monitorul Oficial al Republicii Moldova, nr. 55-56/178, 18 martie
2008. Legea a intrat in vigoare la 18 septembrie 2008, disponibila la: http:/lex.justice.md/index.php?action=view&view=doc&lang=1&id=327246

9  Parlamentul Republicii Moldova, Legea nr. 167, disponibila la: http:/lex.justice.md/index.php?action=view&view=doc&lang=1&id=335828
10  Codul Penal al Republicii Moldova, nr. 985-XV din 18 aprilie 2002, cu modificari si completari. Disponibil la http://lex.justice.md/index.php?action=view&view=doc
&lang=1&id=331268




2002, nr. 17-19, art. 56) a fost de asemenea modificata prin Legea nr.167. in consecinta, Articolul 12, care
stabileste atributiile politiei, a fost completat cu punctul 5?, care stipuleaza ca politia are sarcina ,,sa asigure
protectia victimelor violentei in familie si sa supravegheze executarea ordonantei de protectie in conformitate
cu legislatia”. Totodata, Articolul 13 a fost completat cu punctul 4%, care prevede cd ,in cazul in care victima
violentei in familie se afla in stare de neputinta, [politia] urmeaza sa se adreseze instantei de judecata pentru
obtinerea ordonantei de protectie, in baza cererii depuse de victima sau a sesizarii de caz ”.

Cu toate ca Legea nr.45-XVI oferd suficiente mecanisme de protectie, aplicarea lor in practica ramane a fi un
motiv serios de Tngrijorare. Problemele principale legate de implementarea mecanismelor de protectie sunt
expuse mai jos.

Probleme principale

a) Neexecutarea Ordonantelor de protectie: Una dintre cele mai des intalnite probleme in domeniul violentei
in familie este esecul de a executa Ordonanta de protectie, atat de catre agresor, cat si de catre autoritati, care
sunt responsabile prin lege de implementarea ei in practica. In unele cazuri, lucratorul social local si politistul
nu sunt informati despre existenta unei Ordonante de protectie, fara a mai mentiona lipsa de cunostinta des-
pre cum se executda o Ordonanta. O alta problema sunt cazurile cand, desi reprezentantii fortelor de ordine
cunosc despre existenta violentei in familie si a Ordonantei de protectie, acestia aleg sa Tsi limiteze interventia
la simplul act de informare a agresorului despre Ordonanta, chiar si atunci cand textul acesteia cere expres
agresorului sa pardseasca locuinta. Explicatia pe care o invoca de obicei politia in aceste cazuri este lipsa spa-
tiului sau adapostului alternativ in care s-ar putea muta agresorul.

b) Supravegherea ineficientd a executarii Ordonantelor de protectie: in multiple cazuri, atat politia cat si asis-
tentul social responsabil de supravegherea executarii Ordonantei de protectie esueaza in a monitoriza cazuri-
le in mod corespunzator (prin intermediul vizitelor, apelurilor telefonice periodice, etc.) si intervin doar atunci
cand sunt chemati de catre victima. Exista cazuri cand niciunul nu reactioneaza la apelul victimei privind incal-
carea Ordonantei de protectie de citre agresor, I3sand astfel victima fara nicio protectie. In asemenea cazuri
victimele sunt nevoite sa-si paraseasca locuintele si sa caute refugiu.

Potrivit datelor oferite de MAI, in perioada 2009-2011 nu a fost inregistrat nici un caz in care politia sd nu
fi executat Ordonantele de protectie si nici un politist nu a fost sanctionat pentru ca nu a executat sau nu a
supravegheat executarea lor.** Potrivit aceleiasi surse, Tn 2011 au fost inregistrate doar doud cazuri in care au
fost emise 2 sau mai multe Ordonante de protectie in cadrul aceluiasi caz. Nici un caz de acest gen nu a fost
inregistrat Tn perioada 2009-2010.

c) Demararea intarziatd a urmaririi penale: Cu toate ca violenta in familie reprezinta o infractiune in baza
Codului Penal inca de la 3 septembrie 2010, multe cereri depuse la procuratura de catre victime raman fara
atentie. Intre timp, victimele continua sa fie supuse violentei.

d) Refuzul de a emite Ordonante de protectie: Exista cazuri cand instantele au refuzat sa elibereze Ordonante
de protectie, in special atunci cand agresorul nu isi recunoaste vina, aducand martori care depun declaratii
n favoarea acestuia. In asemenea situatii, declaratiile victimei sunt deseori neglijate. Deseori victimele se
confrunta cu atitudini ostile din partea instantelor, in special a judecatorilor, ceea ce afecteaza si mai mult
credibilitatea declaratiilor victimelor, iar riscul la care sunt supuse nu este minimizat. in unele cazuri, atat vic-
tima cat si agresorul sunt chemati la sedinta de judecata la care urmeaza sa se emita Ordonanta de protectie.
Astfel, din cauza presiunilor si fricii, victimele isi retrag plangerile sau cer sanctiuni contraventionale in loc de
pedepse penale pentru agresor.*

e) Tergiversarea emiterii Ordonantelor de protectie: Esenta Ordonantei de protectie este sa ofere protec-
tie imediata victimelor violentei in familie, aceasta fiind explicatia limitei de timp de 24 de ore stabilite atat
pentru procedura penal3, cat si pentru cea civild. in multe cazuri, emiterea Ordonantei are loc chiar si la dous
saptamani dupa depunerea cererii, uneori fiind prea tarziu pentru a preveni alte abuzuri impotriva victimei.
Nu exista mecanisme pentru a asigura urgenta emiterii Ordonantelor de protectie Tn ciuda faptului ca Legea
stipuleaza clar limita de 24 de ore. La fel, nu exista nici un mecanism pentru a permite atacarea tergiversarea
emiterii Ordonantei de protectie.

11 Informatie oficiala remisa Asociatiei Promo-LEX de catre MAI drept raspuns la o interpelare. Act nr.6/3205 din 14 decembrie 2011.
12 Asemenea cazuri au fost inregistrate de Centrul ,La Strada” pe parcursul anului 2011.



f) Lipsa unei practici judiciare uniforme: pana acum nu s-a format o practica judiciara uniforma in privinta
protectiei victimelor violentei in familie. Au fost inregistrate cazuri, de exemplu, cand judecatorul emitea o
Ordonanta de protectie pentru ca mai apoi s-o anuleze, fara ca o astfel de suspendare sa fie stipulata de legis-
latie.

g) Sanctionarea victimelor violentei in familie: au fost inregistrate cazuri cand politia nu-i sanctiona pe agre-
sori, ci pe victimele violentei in familie. Tn majoritatea cazurilor victimele au fost pedepsite contraventional,
dar au fost si cazuri cdnd impotriva lor au fost intentate dosare penale. in asemenea cazuri, organele de drept
ignora dovezile de violenta impotriva victimelor si chiar faptul ca victimele au fost cele care de fapt au chemat
politia si au solicitat protectie.™

Exemple
Urmatoarele exemple vin sd ilustreze constatdrile de mai sus:

Cazul 1 — Dna Lidia Mudric (72 ani) a fost batuta sistematic in 2010 de fostul sau sot cu care a divortat 20 de
ani Tn urma, dupa ce acesta a intrat ilegal in casa ei, a batut-o si a ramas sa trdiasca acolo fara permisiunea
ei. Lidia Mudric a fost nevoita sa se refugieze la vecini si chiar sa innopteze afara. Au fost facute nenumarate
plangeri la politie, Procuraturd, Directia Asistentd Sociala si Ministerul Afacerilor Interne. Primele doua Ordo-
nantele de protectie emise de instanta de judecata (22 iunie si 17 iulie 2010) prin care agresorului i s-a indicat
sa paraseasca casa doamnei, nu au fost executate.

Organele de politie si-au justificat inactiunea prin faptul ca autorul infractiunii sufera de boli mintale, din care
motiv nu poate fi tras la raspundere penalg, iar refuzul de a-l evacua pe infractor din casa reclamantei a fost
motivat prin faptul ca acesta nu are unde trdi. Politia de sector de asemenea nu reactiona la apelurile dnei
Lidia Mudric despre actele de violenta la care era supusa de catre fostul sot. La 16 decembrie 2010, a fost
emisa a treia Ordonanta de protectie, care, in cele din urma, a fost executatd. La 21 decembrie cazul a fost
depus si la CtEDO.*

Cazul 2 — Dna. Lilia Eremia a fost batuta sistematic de catre fostul sau sot (A). Dupa initierea divortului in iulie
2010, el a devenit si mai agresiv, continuand s-o loveasca si s-o insulte pe victima, deseori in prezenta fiicelor
minore. Au fost ficute nenumdrate plangeri la politie, Procuraturd si MAI in privinta sotului agresor. Tns3 re-
prezentantii organelor de ordine nu i-au oferit dnei Eremia si fiicelor sale protectia necesara. Este important
de notat ca A. este un politist care lucreaza in localitate.

La 9 decembrie 2010, a fost emisa o Ordonanta de protectie impotriva lui A. Acesta a fost obligat sa paraseas-
ca domiciliul pentru o perioada de nouazeci de zile si sa nu mai aplice acte de violent3, la fel interzicandu-i-se
sa se apropie la o distanta mai micd de 500 de metri de reclamanti si de a-i contacta. Cu toate acestea, Ordo-
nanta de protectie a fost incalcata repetat de catre A., iar politia nu a reactionat la nici una din plangerile dnei
Eremia, atat scrise cat si verbale.

La 10 ianuarie 2011, dna Eremia a fost chemata sa depuna marturii la sectia de politie in legatura cu plange-
rile sale pe numele lui A. Potrivit doamnei, ulterior ea a fost convinsa sa-si retragd plangerea, pentru ca un
antecedent penal si pierderea locului de munca de catre A. s-ar putea reflecta negativ asupra perspectivelor
educationale si de cariera ale fiicelor sale.

La 13 ianuarie 2011 A. a mers la domiciliul familiei, incalcand astfel Ordonanta de protectie din 9 decembrie
2010. Acesta a lovit-o si insultat-o din nou pe reclamanta, simuland faptul ca o stranguleaza si amenintand-o
ca o va omori pe ea si pe matusa sa daca va continua sa depuna plangeri. La 14 ianuarie 2011, un expert medi-
cal a constatat vatamari pe gatul femeii care au confirmat atacul descris de ea. La 16 ianuarie, a fost depusa o
cerere la CtEDO. La 17 ianuarie 2011, Curtea comunicat acest caz Ministerul Justitiei al R. Moldova. In aceeasi
zi, a fost intentat un dosar penal pe numele lui A., iar dna Eremia a fost recunoscuta drept victima in acest
dosar. Cu toate acestea, in urma incalcarii repetate de catre A. a Ordonantei de protectie, la 14 martie 2011,
o alta Ordonanta de protectie a fost emisa in baza procedurii penale. La 1 aprilie 2011, A. si-a recunoscut vina

13  Astfel de cazuri au fost inregistrate de Asociatia Promo-LEX, Asociatia ,Refugiul Casa Marioarei” si Centrul ,La Strada” pe parcursul anului 2011.
14 Ase vedea, CtEDO, cauza Mudric c. Moldovei (cererea nr. 74839/10, depusa la 21 decembrie 2010)
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si urmarirea penala a fost suspendata conditionat pe o perioadad de un an. Aceasta decizie a fost atacata de
avocata dnei Eremia, insa a fost lasata in vigoare de cdtre Procuratura Raionala. (Cazul se afld in derulare).”

Cazul 3 - T.M. si C.M., mama si fiicd, locuiesc in municipiul Chisindu impreuna cu fostul sot si, respectiv, tatal
in acelasi apartament de o odaie. Acesta s-a implicat in jocuri de noroc si a devenit agresiv in raport cu ambele
reclamante. Pe parcursul anului 2011, T.M. a alertat politia de trei ori pentru a se plange de vatamari corporale
medii si usoare. De fiecare data politia a intocmit procese-verbale de constatare a contraventiilor.

La inceputul lui aprilie 2011, T.M. a obtinut o Ordonanta de protectie care ii interzicea agresorului sa-si contac-
teze fiica si il obliga sa paraseasca locuinta. Ordonanta de protectie a fost emisa peste 10 zile de la depunerea
cererii, iar reclamanta a primit Ordonanta de protectie peste 10 zile de la emiterea acesteia. .M. a depus o
cerere pentru executarea Ordonantei de protectie de catre politie, iar aceasta din urma a tergiversat execu-
tarea cu incd 10 zile. Tn timpul ultimei incercéri de a evacua agresorul din apartament, acesta a prezentat o
decizie a instantei de judecata care anula executarea Ordonantei. Este important sa se sublinieze faptul ca
decizia de anulare a fost emisa de catre judecatorul care emisese Ordonanta de protectie ceva mai devreme.
La 30 aprilie 2011 cazul a fost depus la CtEDO.*®

n aceste cazuri, se reclama complicitatea statului la maltratarea reclamantelor si la discriminarea in baza de
gen in a beneficia de protectia legii.””

Cazul 4 — din cauza violentei in familie, R.L. a divortat de sotul ei V.R. in 2003 ins4, a continuat s3 locuiascd
Tmpreund cu el in acelasi apartament. in pofida faptului c3 erau divortati, R.L. a continuat s3 fie supus3 vio-
lentelor.

La 22 iunie 2010, Judecatoria Ciocana, Chisindu, a emis o Ordonanta de protectie pentru R.L. Pe o perioada de
30 de zile. Tnsa agresorul a ignorat Ordonanta si violenta a continuat. Politia de asemenea a esuat in executa-
rea Ordonantei de protectie (sectia de politie nr.4, sectorul Ciocana).

Astfel, la 22 septembrie 2010, a fost depusa o plangere la Procuratura Ciocana cu cererea de a initia urmarirea
penala pe faptul violentei in familie in baza Articolului 201" al Codului Penal.

La 29 noiembrie 2010, R.L. a avut o ceartd cu fostul sdu sot care s-a intors acasa bdut si a insultat-o. R.L. a
chemat politia. Politistul care a raspuns la apel, A.C., a ignorat totalmente plangerile victimei si chiar a ame-
nintat-o. Potrivit R.L., A.C. a fost foarte supadrat pe ea pentru ca in baza plangerilor reclamantei, el fusese sanc-
tionat de catre superiorii sai pentru neexecutarea Ordonantei de protectie din 22 iunie 2010 (prin micsorarea
salariului).

La 7 decembrie 2010, in privinta R.L. a fost intocmit un proces-verbal in baza Articolului 354 al Codului Contra-
ventional®® — ,huliganism nu prea grav”, fiindu-i aplicatd amenda in marime de 200 MDL. intocmirea acestuia
este urmarea amenintarilor colaboratorului de politie si in general al comportamentului tendentios al politiei.
n plus, fapta a fost incorect calificatd iar procesul-verbal a fost intocmit cu incilcarea mai multor articole
ale Codului Contraventional al RM. Astfel, la data de 09.12.2010, a fost contestat respectivul proces-verbal.
Ulterior, la 9 decembrie 2010, procesul-verbal contraventional a fost atacat la Judecatoria Ciocana, iar la 12
ianuarie 2011, instanta a admis contestatia si procedura contraventionalad initiata in privinta R.L a fost clasata.

La 10 decembrie 2010, la Judecatoria Ciocana a fost depusa o noua cerere de eliberare a Ordonantei de pro-
tectie pentru R.L. si fiica sa. Sedinta de judecata Tnsa nu a avut loc in termenul de 24 de ore stipulat de lege.
Astfel, la 13 decembrie 2010 a fost depusa o plangere pe cazul dat cdtre Presedintele Judecatoriei Ciocana.
Cu toate acestea, instanta a respins cererea de eliberare a Ordonantei de protectie ca nemotivata printr-o
incheiere emisd abia la 2 februarie 2011. incheierea respectivé a fost recuratd, insé sedinta de judecats a fost
programatd tocmai pentru 19 aprilie 2011. La sedinta din 19 aprilie 2011, cererea pentru eliberare a Ordonan-
tei de protectie a fost respinsa din nou.

ntre timp, fiind sfituit de politie, V.R. a inceput a scrie plangeri la politie pe numele R.L., inventand diverse
motive. Acest lucru i era convenabil atat agresorului, cat si colaboratorului de politie A.C., care a fost sancti-

15 Ase vedea, CtEDO, cauza Eremia si Altii c. Moldovei (cererea nr. 3564/11 depusa la 16 ianuarie 2011).

16 Ase vedea, CtEDO, cauza T.M. si N.M. c. Moldovei (cererea nr. 26608/11 depusa la 30 aprilie 2011).

17  Declaratiile de presa ale Asociatiei Promo-LEX pe marginea acestor cauze sunt disponibile aici:_http://www.promolex.md/index.php?module=news&item=5228&L
ang=ro si http://www.promolex.md/index.php?module=news&item=787

18  Codul Contraventional al R. Moldova, Publicat : 16.01.2009 in Monitorul Oficial Nr. 3-6, art Nr: 15 Data intrérii in vigoare : 31.05.2009, disponibil aici: http:/lex.
justice.md/index.php?action=view&view=doc&lang=18&id=330333
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onat disciplinar ca urmare a neindeplinirii obligatiunilor de serviciu (reamintim ca acesta a amenintat victima
cu rafuiala). Drept urmare, impotriva R.L. au fost initiate proceduri contraventionale, fiind luata la evidenta
drept ,,scandalagiu familiar”. La 3 februarie 2011, Comisarul de Politie al Sectorului Ciocana C.G. a emis o
decizie prin care R.L. a fost declarata culpabila de comiterea contraventiei prevazute de Articolul 69 Cod Con-
traventional, si anume injuria, fiindu-i stabilitd amenda in marime de 1200 lei. Prin respectiva decizie, R.L. a
fost sanctionata pentru injurii savarsite la data 24 decembrie 2011, insa, din 21 decembrie 2010 si pana pe 26
decembrie2010, reclamanta nici mdcar nu a fost acasa, ceea ce demonstreaza inca o data faptul ca materiale-
le contraventionale sunt pur si simplu fabricate. Respectiva decizie a fost contestata la Judecatoria Ciocana la
data de 4 februarie 2011. Contestatia a fost admisa si decizia - declarata nula la data de 2 martie 2011.

Astfel, R.L. a continuat sa se confrunte cu atitudinea ostila a organelor politiei, care nu doar ca au esuat in a
atrage la raspundere agresorul, ci din contra, s-au rdzbunat tot pe victima pentru numeroasele sale plangeri,
intentandu-i diverse dosare contraventionale.

Pentru ca problema violentei in familie Tn acest caz asa si nu a fost rezolvata, pe marginea lui s-a depus o
plangere la Comitetul CEDF.*

h) Problema violentei in familie in regiunea transnistreana: Legea nr. 45-XVI nu se aplica in regiunea transnis-
trean3, a cirei administratie respinge jurisdictia R. Moldova. in plus, acolo nu exist nicio , lege” specifici pen-
tru prevenirea si combaterea violentei in familie. Astfel, cazurile care implica violenta in familie sunt tratate
prin intermediul prevederilor penale generale, cum ar fi omorul, vatamari grave sau medii ale integritatii cor-
porale sau sanatatii, atentat la viata, altele, pedepsindu-se in baza ,, Codului Penal” sau ,Codului Contraventi-
ilor Administrative” ale regiunii. Astfel, in regiune violenta in familie este tratata mai degraba ca o problema
privata si nu ca o problema sociala.

Tn perioada 2009-2011, o organizatie locald?° a efectuat studii sociologice privind violenta domestica in regiu-
ne. Potrivit datelor acestor studii, fiecare a patra femeie din regiune a fost supusa violentei fizice si economice
in familie. Studiile mai arata ca 35,7% din toate femeile chestionate au fost supuse violentei fizice de catre
barbati.

De asemenea, potrivit datelor acestor studii, in principal femeile sunt supuse violentei psihologice, fizice si
sexuale. in majoritatea cazurilor violenta in familie rimane nepedepsita. 79,9% din femeile supuse violentei in
familie nu au solicitat ingrijire medicala; 75,4% din femei nu au reclamat abuzurile la militie; 81,5% din femei
nu le-au povestit rudelor sau prietenilor despre problemele lor.

1.1.2 Violenta sexuala

Potrivit ultimelor date statistice disponibile oferite de MAI, pe parcursul anului 2011, in R. Moldova au fost
inregistrate 421 de infractiuni sexuale, clasificate dupa cum urmeaza: (1) 260 de cazuri de viol (in crestere cu
6,5% fata de 2009); si (2) 161 de cazuri de violenta sexuald (o crestere de 24% fatd de 2009).>* Aceste date nu
indica Tn mod necesar o crestere a numarului efectiv de infractiuni sexuale, dar in mod cert arata o crestere a
numarului de cazuri care sunt reclamate. Potrivit aceleiasi surse, din totalul de 421 de cazuri de infractiuni se-
xuale raportate in R. Moldova pe parcursul anului 2011, doar 203 (sau 48%) au fost trimise spre a fi examinate
in instanta de judecata. Din numarul total de cazuri, in privinta a 102 de cazuri procesul penal a fost ncetat,
iar alte 101 de cazuri fie au ramas nerezolvate, fie sunt in proces de examinare.

Infractiunile de violenta sexuala reprezinta infractiuni penale pedepsite de Codul Penal.? Potrivit Articolului
171 (Capitolul IV: Infractiuni privind viata sexuald) al Codului Penal:

,Violul, adica raportul sexual savarsit prin constrangere fizica sau psihica a persoanei sau profitand de
imposibilitatea acesteia de a se apara ori de a-si exprima vointa, se pedepseste cu inchisoare de la 3 la
5ani.”

19 in cerea sa, R.L. reclama incalcarea Articolelor 1, 2 si 5 ale CEDF, precum si ale Articolelor 2 si 3 ale Protocolului optional la CEDF. Cerere depusa la Comitetul
CEDF de catre Asociatia Promo-LEX.

20 Declaratie de presa, disponibila aici:_http://nr2.ru/pmr/367162.html

21 MAI, Informatie operativa privind starea infractionalitatii pe teritoriul R. Moldova in anul 2010, disponibila la http://www.mai.md/content/6945: si in anul 2011,
disponibila la_http://www.mai.md/content/11047

22 Ase vedea mai sus, nota 10, Articolul 171.
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Legea nr.167 a introdus o modificare in Articolul 171 al Codului Penal, potrivit careia violul a fost recunoscut
drept un act ce poate avea loc inclusiv in cadrul familiei.?® Astfel, violul marital a obtinut statut de infractiune
penala in R.Moldova.

Articolul 172 al Codului Penal descrie ,actiunile violente cu caracter sexual”, manifestarile cele mai grave ale
carora pot fi pedepsite cu inchisoare pe viata, de exemplu:

,Homosexualitatea sau satisfacerea poftei sexuale in forme perverse, savarsite prin constrangere fizica sau
psihicd a persoanei ori profitand de imposibilitatea acesteia de a se apara sau de a-si exprima vointa, se pe-
depsesc cu inchisoare de la3la 5 ani.”

Legea nr.167 mai include si prevederea conform careia actiunile violente cu caracter sexual pot avea loc si in
cadrul familiei.*

Legea 45-XVI defineste ,violenta sexuala” drept:

e ,Orice violenta cu caracter sexual sau orice conduita sexuala ilegala in cadrul familiei sau in alte relatii
interpersonale, cum ar fi violul conjugal, interzicerea folosirii metodelor de contraceptie, hartuirea se-
xual3; orice conduita sexuala nedorita, impusa; obligarea practicarii prostitutiei; orice comportament
sexual ilegal in raport cu un membru de familie minor, inclusiv prin mangaieri, sarutari, pozare a copi-
lului si prin alte atingeri nedorite cu tenta sexuala; alte actiuni cu efect similar”.?®

Probleme principale

O abordare problematicd a urmaririi penale a cazurilor de violenta sexuala in R. Moldova se descrie in cele ce
urmeaza.

a) Unul dintre cele mai problematice aspecte legate de problema violentei in familie in R. Moldova este mo-
dul in care sunt investigate infractiunile de ,viol” si ,actiunile violente cu caracter sexual”. Organele de drept
se axeaza mai mult pe comportamentul victimei decat pe cel al agresorului si, in consecintd, investigatia pare
sa fie directionata in sensul adunarii de probe care sa submineze si sa contrazica versiunea victimei. ,Ghidul
metodologic privind investigarea infractiunilor sexuale”, publicat la 15 august 2008 de Directia Urmarire Pe-
nala din cadrul Procuraturii Generale, a prezentat un set de recomandari practice pentru procurori in inves-
tigarea infractiunilor sexuale. Potrivit acestui ghid, procurorii trebuie sa demonstreze existenta rezistentei
fizice opuse de victima. De aici reiese ca, daca nu exista dovada unei rezistente fizice, raportul sexual a fost
consimtit de victima. Mai mult, ghidul incearca sa sugereze ideea ca in unele cazuri, cum ar fi rapoartele sexu-
ale cu participarea unei persoane de varsta adolescenta, o anumitad doza de forta fizica ar putea fi acceptabila,
avand in vedere ,timiditatea” adolescentului. De aici reiese c3, indiferent daca exista dovada rezistentei fizice
sau a fortei, acest lucru nu va fi suficient in toate cazurile pentru a demonstra producerea unui viol sau a unei
actiuni violente cu caracter sexual.

Acest ghid demonstreaza o abordare problematica in investigarea cazurilor de viol si violenta sexuala in R.
Moldova, care este ilustrata cu ajutorul exemplelor oferite mai jos.

Exemple

Cazul 1 - M.N., o tanard de 18 ani, fosta studenta la anul Il la o scoala profesional-tehnica. M.N. provine dintr-
o familie in care a suferit frecvent violenta fizica, psihologica si economica. M.N. a plecat la invatatura, dorind
sa scape de mediul familial abuziv. Din motiv ca familia era sdracd, tatal 1i dadea doar 20 de lei pe saptamana
pentru alimentatie si alte lucruri de prima necesitate. M.N. a reusit sa se angajeze la o pizzerie din oras in
calitate de chelnerita. La prima sesiune de iarna M.N. a ajuns cu trei restante, astfel ca era pusa problema ex-
matricularii sale. Mergand la directorul scolii pentru clarificarea situatiei, cel din urma i-a facut aluzii de ordin
sexual. Fiind pusa n situatia in care nu prea avea de ales, ea a intretinut o relatie sexuala cu directorul. Din
acel moment, el a inceput sd o hartuiascd. Intr-o seard, intorcandu-se de la pizzerie, in fata cdminului a fost

23 Ase vedea mai sus, nota 10, Articolul 171(2)(b).
24 A se vedea mai sus, nota 10, Articolul 172(2)(b).
25 Ase vedea mai sus, nota 8, Articolului 2.
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oprita de niste colegi din camin, care erau in stare de ebrietate. Acestia, In mod fortat, au luat-o in camera si au
fortat-o sa intretina relatii sexuale (5 persoane). M.N. a opus rezistenta si a fost auzita de tutorele caminului,
care a chemat politia la fata locului. Politistul de sector a interogat-o de unul singur, fara a fi prezent vreun alt
adult (mentionam ca la momentul cand s-a produs incidentul fata era minora, avea 17 ani). Cand politistul a
intrebat-o daca a fost virgina, ea i-a povestit cd, de fapt prima ei relatie sexuald a avut-o cu directorul scolii,
care o fortase s3 intretina relatii sexuale. Tn acest moment, politistul a inceput sa-i sugereze c& de fapt ea insasi
este vinovatd de ceea ce s-a intamplat, ea a fost cea care a provocat un astfel de comportament din partea
baietilor si ca nimeni nu o va crede ca directorul ar fi putut sa abuzeze de ea. Politistul i-a sugerat sa nu incerce
sa apeleze la organele de drept, pentru ca nu va castiga si nimeni din familie nu o va ajuta. A doua zi fata a fost
invitata la director, care i-a spus ca este exclusa din camin din cauza comportamentului indecent si ca trebuie
sa paraseasca caminul in timp de 24 de ore. M.N. nu avea unde sa mearga. Ea a venit in camin, a facut rost de
niste somnifere si le-a baut. Fata a fost gasita de colega ei de camera, care a anuntat tutorele, cea din urma a
anuntat sora medicala. Fata a fost salvata. M.N. a abandonat scoala si a plecat sa locuiasca la bunica, intr-un
sat vecin, pentru ca familia sa o respinsese.”®

Cazul 2 —1.G. s-a nascut la 10 decembrie 1989 si la momentul evenimentelor in cauza avea putin peste 14 ani
si jumatate. In seara zilei de 21 august 2004, |.G. a mers impreund cu V.R., care avea la acea vreme 23 de ani,
la un disco-bar. I-G. si V.R. se cunosteau de mai multi ani si s-au intalnit cu diferite ocazii. I.G. isi aminteste
cé a consumat impreund cu V.R. aproximativ 100 ml de votcd. intorcandu-se acas, V.R. a violat-o pe I.G. in
masina sa si se presupune ca a amenintat-o cu moartea daca ea ar fi povestit cuiva despre asta. I.G. i-a spus
mamei sale ca a fost violata de catre V.R. Mama a mers la V.R. acasa, unde acesta a recunoscut ca a intretinut
relatii sexuale cu I.G. Mama fetei a reclamat cazul de viol la sectia de politie din raionul Sangerei la 25 august
2004. La 26 august 2004, procuratura raionului Sangerei a deschis un dosar penal in cazul reclamat, pentru
viol ,savarsit cu buna stiinta asupra unui minor” (in temeiul Articolului 171(2)(b) al Codului Penal). Dupa 3 ani
de examinare a cazului in instantele nationale, V.R. a fost achitat cu justificarea ca examenul medical la care a
fost supusa I.G. nu a relevat nicio urma de vanatadi, leziuni, sange sau sperma.

I.G. a solicitat asistenta psihologica dupa finalizarea procesului in instantele nationale. Avand in vedere lipsa
serviciilor specializate oferite de guvern victimelor atacurilor sexuale, in perioada iulie-august 2007 ea a fost
consultata de un psihiatru oferit de CRVT ,,Memoria”,?’ specializata pe probleme ce includ violenta sexuala.
Un extras din fisa medicala a I.G., emis la 18 august 2007, confirma faptul ca ea suferea de tulburare posttrau-
matica cauzatd de o combinatie de factori, inclusiv: (1) violul; (2) esecul instantelor de a pronunta o sentinta
adecvata si (3) umilirea publicd la care a fost supusa pe durata procesului in instantele nationale.

Tn 2007, cauza a fost inaintatd la CtEDO. I.G. afirmé ca dreptul sdu de a nu fi supus& tratamentelor inumane sau
degradante, garantat de Articolul 3 al CEDO (interzicerea torturii) si dreptul la respectarea vietii sale private
n conformitate cu Articolul 8 al CEDO (Dreptul la respectarea vietii private si de familie) au fost incalcate prin
esecul statului de a-si respecta obligatiile pozitive — de a investiga si a urmari penal in mod efectiv infractiuni
ce implica violents sexuald. in special, I.G. afirma ca esecul instantelor de judecatd in a evalua in mod adecvat
problema consimtamantului unui minor a constituit o nerespectare a obligatiei pozitive pe care o are statul in
aplicarea efectiva a normelor juridice penale ce prevad pedepsirea infractiunilor sexuale savarsite asupra mi-
norilor. De asemenea, |.G. declara ca nu s-a putut bucura de un recurs efectiv la nivel national in vederea ob-
tinerii de remediere si despagubire pentru incalcarea drepturilor sale. Astfel, I.G. afirma ca impotriva ei a avut
loc o incalcare a Articolului 13 (Dreptul la un recurs efectiv), luat impreuna cu Articolele 3 si 8 ale Conventiei.

De asemenea, |.G. afirma ca insistenta asupra unor fapte probatorii (probe suplimentare sau indirecte) care
sa dovedeasca faptul rezistentei i-a incdlcat dreptul la nediscriminare, garantat de Articolul 14 (Interzicerea
discriminarii) si de Articolul 8 al CEDO. I.G. a argumentat ca cerinta coroborarii probelor cu fapte probatorii
a constituit discriminare fata de femei, pentru ca la baza acesteia sta falsa conceptie despre inabilitatea fe-
meilor de a relata veridic faptele legate de viol si pentru ca aceasta nu reflecta realitatea violului ca fiind o
infractiune, ceea ce duce la o urmarire penala neefectiva a cazurilor. Cauza a fost comunicata Guvernului R.
Moldova fn septembrie 2009. in prezent cazul este pe rol.2

Ambele cazuri ilustreaza clar problemele sus-mentionate legate de investigarea reclamatiilor de viol in R.
Moldova.

26 Caz relatat de Asociatia obsteasca ,ProGeneva”.
27  Pentru mai multe informatii, vizitati site-ul CRVT ,Memoria”, la_http://www.memoria.md/
28 Cauza |.G. c. Moldovei, cererea nr. 53519/07, depusa la CtEDO la 6 octombrie 2007.
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b) O alta problema se refera la faptul ca aceste cazuri de viol marital si actiuni violente cu caracter sexual
comise in sanul familiei raman nereclamate sau sunt ignorate de organele de ordine. Potrivit Studiului Demo-
grafic si de Sanatate din 2005, violentei sexuale sunt supuse 4% din femeile casatorite.?

Potrivit datelor oficiale ale MAI, in perioada anilor 2009-2011 nu a fost inregistrat nici un caz de viol marital
sau actiuni violente cu caracter sexual.*®

Pe de alt3 parte, Centrul ,La Strada” a inregistrat cateva asemenea cazuri prin intermediul Liniei sale de Tncre-
dere pentru femei. Potrivit expertilor , La Strada”, femeile refuza sa reclame cazurile de viol marital la politie
pentru ca nu au incredere in faptul cd organele politiei vor fi in stare sa le rezolve problema. Aceasta situatie
se mai explica si prin cerinta de a aduce fapte probatorii care sd confirme opunerea rezistentei, inclusiv un
certificat medical pentru a corobora acuzatiile de viol sau violenta sexuala. in acelasi timp, multe femei nu
reclama cazurile de viol marital pentru ca nu cunosc prevederile legale n aceasta privinta. Violul marital a
capatat statut de infractiune penala abia in 2010.

1.1.3 Hartuirea sexuala

in Recomandarea Generald nr. 19, Comitetul CEDF se referd la hartuirea la locul de muncé ca la o forma de
violenta specificd bazatd pe criteriul de gen®!, afirmand cd un asemenea comportament ,poate fi umilitor si
poate constitui o problema de sanatate si siguranta”.*? Hartuirea devine o forma de discriminare ,,atunci cand
un comportament nedorit legat de orice criteriu interzis are loc cu scopul sau efectul de a viola demnitatea
unei persoane sau de a crea un mediu intimidant, ostil, degradant, umilitor sau ofensiv.”** Avand in vedere ca
hartuirea sexuala poate leza demnitatea unei persoane sau crea un mediu degradant la locul de muncd, un
astfel de comportament discriminatoriu poate intruni criteriile ce definesc un ,tratament crud, inuman sau
degradant”.

,Hartuirea sexuald” este definita in Legea nr. 5-XVI cu privire la asigurarea egalitatii de sanse intre femei si bar-
bati (Legea nr. 5-XVI) din 9 februarie 2006** drept o forma de discriminare pe baza de gen, iar Articolul 10(3)(d)
al aceleiasi legi obliga angajatorii “sa intreprinda masuri de prevenire a hartuirii sexuale a femeilor si barbati-
lor la locul de munca, precum si a persecutarii pentru depunere in organul competent a plangerilor impotriva
discriminarii”. Cu toate acestea, nu exista nici o dispozitie referitoare la executarea acestor obligatii si nici
prevederi care sa le dea acces victimelor hartuirii sexuale la remediere. Astfel, in R. Moldova nu exista o pro-
cedura civila prin care victimele hartuirii sexuale pot protesta fata de un asemenea tratament discriminatoriu.

Tn 2010, Legea nr. 167 atribuie ,hartuirii sexuale” statut de infractiune, incorporand-o in Articolul 173 (Capito-
lul 1V, Infractiuni privind viata sexuald) al Codului Penal.*> ,Hartuirea sexuala” este definita drept ,,manifesta-
rea unui comportament fizic, verbal sau nonverbal care lezeaza demnitatea persoanei ori creeaza o atmosfera
nepldcutd, ostild, degradanta, umilitoare sau insultdtoare cu scopul de a determina o persoana la raporturi
sexuale ori la alte actiuni cu caracter sexual nedorite, savarsite prin amenintare, constrangere sau santaj”.
Hartuirea sexuald se pedepseste cu: (1) o amenda de la 300 la 500 unitati conventionale; (2) muncd neremu-
nerata n folosul comunitatii de la 140 la 240 de ore sau (3) cu inchisoare de pana la 3 ani.

Cu toate acestea, includerea hartuirii sexuale in Codul Penal ar putea ramane o masura inutild. Natura specifi-
ca a actelor care constituie hartuire sexuala face dificila misiunea victimei de a aduna dovezi suficiente pentru
urmarirea penala a actiunilor de acest fel. De multe ori, hartuirea sexuala are loc in lipsa martorilor si fara
documentare scrisa. Astfel, incercarea de a rezolva cazurile de hartuire sexuald pe calea legii penale va rezulta,
nu rareori, intr-un conflict direct intre probele victimei si cele ale agresorului, insemnand ca va fi dificil de a
obtine o sentinta, si respectiv, de a face dreptate victimei. Mai mult, acest fapt poate duce la revictimizarea
victimei si retragerea plangerii. Odata ce plangerea este retrasa, urmarirea penala inceteaza, privand victima
de orice remediere.

29 Ase vedea http://www.unfpa.md/images/stories/pdf/intrebari%20frecvente %20despre %20violenta%20in%20familie.doc

30 Ase vedea maisus, nota 11.

31 Ase vedea mai sus, nota 1, Paragraful 17.

32 Ibid, Paragraful 18.

33 The Equal Rights Trust, Declaratia Principiilor Egalitatii, 2008, versiune in romana disponibila la: http://www.equalrightstrust.org/ertdocumentbank/Romanian%20
translation.pdf

34 Legea cu privire la asigurarea egalitatii de sanse intre femei si barbati, nr. 5-XVI din 9 februarie 2006, Monitorul Oficial al Republicii Moldova, nr. 47-50/200 din 24
martie 2006. Disponibila la: http://www.mpsfc.gov.md/file/legi/Legea_cu_privire_la_asigurarea_egalitatii_de_sanse_intre_femei_si_barbati_md.doc

35 Ase vedea mai sus, nota 10, Articolul173.
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Potrivit datelor oficiale ale MAI, in perioada anilor 2009-2011 nu a fost inregistrat nici un caz de hartuire se-
xuala in R.Moldova, iar in 2011 au fost inregistrate doar 6 astfel de cazuri.*® Cu toate acestea, in prezent nu
exista nici un caz care sa fi fost examinat in instanta de judecata.

Exemplu
Cazul 1 - Cauza P. si altii.

Tn mai 2010, administratia unui liceu din Chisindu a fost informatd despre actiunile unuia dintre profesori.
Profesorul, B.N., hartuia sexual patru eleve minore din liceu (atingandu-le n locuri intime si initiind discutii
cu caracter sexual). Incidentele s-au petrecut repetat in perioada anilor 2009-2010. Fiindu-le fricd ca nu vor
fi crezute, fetele nu au reclamat incidentele imediat. Ulterior, parintii fetelor au aflat despre aceasta situatie
datorita schimbarii subite Th comportamentul lor. Pdrintii au apelat la administratia scolii si au cerut ca fiicele
lor sa fie protejate de B.N. si sa fie transferate in alta clasa.

Administratia a initiat o investigatie Tn privinta acestui caz si a aplicat sanctiuni disciplinare fata de B.N. in te-
meiul Articolului 86 al Codului Muncii, sianume concedierea.?” B.N. a atacat decizia la Judecatoria Rascani. La
26 august 2010, contestatia sa a fost acceptatd, o decizie pe care la randul sdu administratia liceului a atacat-o,
nsa recursul a fost respins de Curtea de Apel la 1 februarie 2011.

La 19 octombrie 2011 Curtea Suprema de Justitie a casat atat decizia Judecatoriei Rascani cat si pe cea a Curtii
de Apel, mentinand decizia administratiei liceului privind concedierea lui B.N.

n paralel, parintii fetelor au depus o plangere la Procuratura sectorului Rascani. Din cauza faptului c3 inci-
dentele au avut loc Tnainte de 3 septembrie 2010, cand Legea nr. 167 a introdus ,hartuirea sexuald” in lista
infractiunilor sexuale in cadrul Articolului 173, procurorii nu au putut califica fapta drept hartuire sexuala.
Astfel, la 7 octombrie 2010, a fost emisa o decizie de nefncepere a urmaririi penale n privinta lui B.N. din lipsa
elementelor infractiunii. Ulterior, avocatii implicati in acest caz au venit cu propunerea ca fapta sa fie calificata
drept actiuni perverse fatd de persoane despre care se stia cu certitudine ca nu au atins varsta de 16 ani, in
baza Articolului 175 CP.*

La 31 martie 2011, parintii victimelor au fost informati ca in privinta lui B.N. a fost intentat dosar penal. Fetele
au fost recunoscute in calitate de victime pe acest caz. Cazul este in curs de examinare.*

1.1.4 Traficul de fiinte umane

Tn R. Moldova, traficul de fiinte umane constituie o infractiune penald in baza Articolului 165 ,traficul de fiinte
umane” si Articolului 206 ,traficul de copii” ale Codului Penal.”® Alte infractiuni legate de trafic sunt: Articolul
168 ,munca fortata”, Articolul 207 ,scoaterea ilegald a copiilor din tard”, Articolul 220 ,,proxenetismul” si Ar-
ticolul 362! ,,organizarea migratiei ilegale”.*

n pofida eforturilor Guvernului, traficul de fiinte umane continua sa reprezinte un motiv serios de ingrijorare
pentru R. Moldova.* in acelasi timp, in R. Moldova, traficul afecteaza in principal femeile si fetele. Potrivit da-
telor oficiale oferite de MAI, Tn 2009 victime ale traficului in sensul Articolului 165 al Codului Penal au devenit
220 de persoane, 187 dintre care erau femei; in 2010, din numarul total de 154 victime ale traficului, 105 erau
femei; iar in 2011, din numarul total de 107 de victime, 76 erau femei.*

Pentru scopul acestui raport si potrivit organizatiilor neguvernamentale locale, cele mai problematice aspecte
se referd la urmatoarele:

36 Ase vedea maisus, nota 11.

37  Articolul 86 (1) (m) si (n) al Codului Muncii R. Moldova din 28.03.2003. Disponibil la: http:/lex.justice.md/index.php?action=view&view=doc&lang=1&id=326757

38 Ase vedea mai sus, nota 10, Articlolul 175.

39 Cazdin practica Asociatiei Promo-LEX.

40 Ase vedea mai sus, nota 10.

41 Idem.

42 Declaratie pentru presa a Inaltului Comisar ONU pentru Drepturile Omului Navi Pillay, aflaté in misiune in R. Moldova, disponibilé la: http:/www.nediscriminare.
md/index.php?module=news&item_id=205

43  Informatie oficiald remisa Asociatiei Promo-LEX de catre MAI drept raspuns la o interpelare. Act nr. 8/3 PREST 415 din 5 decembrie 2011.
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a) Tn R. Moldova, aproximativ 70-80% din victimele traficului au fost si victime ale violentei in familie fnainte
de a fi traficate® si, dupa cum s-a mai mentionat in acest raport, victimele violentei in familie sunt in principal
femei — 90%.%

Esecul Statului de a proteja victimele violentei in familie, precum si esecul in combaterea acestui fenomen in
general, duce la o vulnerabilitate sporita a femeilor fata de alte incalcari ale drepturilor omului, inclusiv trafi-
cul. Femeile, in incercarea lor de a scapa de violenta in familie si consecintele sale, pot usor deveni victime ale
traficului. Astfel, se poate concluziona ca in R.Moldova traficul de persoane are un puternic caracter gender si
discrimineaza femeile. Tn acelasi timp, o incdlcare a drepturilor omului duce la alta.

b) Urmarirea penald si pedepsirea persoanelor implicate in trafic constituie o alta problema serioasa. in mul-
te cazuri, faptasii scapa basma curata sau scapa cu pedepse blande. Potrivit datelor oficiale disponibile, pe
parcursul anului 2011, MAI a inregistrat 104 de cazuri de trafic, fata de 177 de cazuri inregistrate in 2009 (o
descrestere cu 41% fatd de 2009). Totodata, a descrescut si numarul dosarelor remise spre examinare in in-
stanta de judecata. in 2009, 57% din cazurile de trafic au fost trimise in judecats fat3 de doar 43% in 2011.%1n
acelasi timp, in 2009, instantele de judecata au emis sentinte pe 34 de dosare, fata de doar 3 sentinte emise
in 11 luni ale anului 2011

Potrivit datelor oferite de Procuratura Generala, in perioada anilor 2007-2011 urmarire penala a fost initiata
n 1008 de cazuri legate de trafic de fiinte umane si trafic de copii (articolele 165 si 206 ale Codului Penal). Cu
toate acestea, doar 186 faptasi au ajuns sa fie condamnati la puscarie.*®

De asemenea, precum a remarcat Grupul de Lucru EPU in cadrul evaluarii situatiei drepturilor omului din R.
Moldova din octombrie 2011, exista si problema mitei oferite de faptasi pentru a scapa de sentinte dure.*

Faptele mentionate mai sus duc la impunitatea faptasilor.

c) Potrivit Articolului 165 al Codului Penal, traficul de fiinte umane este definit drept:

e ,Recrutarea, transportarea, transferul, adapostirea sau primirea unei persoane, cu sau fara consimta-
mantul acesteia, Tn scop de exploatare sexuald comerciald sau necomerciald, prin munca sau servicii
fortate, pentru cersetorie, in sclavie sau in conditii similare sclaviei, de folosire in conflicte armate sau
n activitati criminale, de prelevare a organelor sau tesuturilor”.

Cu toate acestea, in Moldova, traficul continua sa fie asociat in principal cu exploatarea sexuald a femeilor. in
acelasi timp, problema traficului in scopul muncii fortate constituie si ea o provocare mare.*

Acest fapt reprezinta o problema serioasa, intrucat cazurile de trafic in scopul muncii fortate raman neglijate
si nu sunt calificate si investigate ca atare. Prin urmare, statul esueaza sa abordeze in mod adecvat aceasta
problema.

Astfel, reiesind din faptele descrise mai sus, se poate trage concluzia ca esecul statului in prevenirea, crimi-
nalizarea, investigarea efectiva si sanctionarea cazurilor de trafic de fiinte umane reprezinta rele tratamente
discriminatorii in baza de gen, dat fiind faptul ca majoritatea victimelor sunt femei.

1.2 Rele tratamente pe motiv de discriminare in baza de dizabilitate

Potrivit datelor oferite de MMPSF, in R. Moldova, in anul 2011, numarul total de persoane cu dizabilitati a fost
de aproximativ 179,1 mii. Aceasta cifra include toate gradele de invaliditate: I, Il si lll. Din numarul total, 15,1
mii sunt copii. Aceastd cifra denota si o crestere cu 11,6 mii de persoane fata de anul 2006.°*

44  Material emis de Radio Vocea Basarabiei http://www.voceabasarabiei.net/index.php?option=com_content&task=view&id=19185&Itemid=1911
45 A se vedea mai sus, nota 3.
46 A se vedea mai sus, nota 21.

47  Informatie oficiald remisa Asociatiei Promo-LEX de catre Procuratura Generald a R. Moldova drept raspuns la o interpelare. Act nr. 15-6d/11-1014 din 12 decem-
brie 2011.

48 idem.

49 Ase vedea, Constatérile si recomandarile Grupului de Lucru EPU / evaluarea situatiei drepturilor omului in R. Moldova, 12 octombrie 2011, document disponibila
la:  http://www.ishr.ch/council/376-council/1183-upr-of-moldova-discrimination-faced-by-ethnic-religious-and-sexual-minorities

50 Centrul ,La Strada”, Studiul ,Traficul de persoane in scopul muncii fortate in Republica Moldova: Probleme si solutii’, 2011, disponibil la: http://www.lastrada.md/
publicatii/ebook/Report_ THB_LE_rom.pdf

51  http://www.mpsfc.gov.md/md/newslst/1211/1/4663/
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Legea-cadru in domeniu este Legea privind protectia sociala a invalizilor nr. 821-XIl din 24 decembrie 1991.
Articolul 2 al Legii ofera urmatoarea definitie pentru dizabilitate/invaliditate:

»Invalid este persoana care, in legatura cu limitarea activitatii vitale ca urmare a defectelor fizice sau mintale,
are nevoie de asistenta si protectie sociala.

Limitarea activitatii vitale a persoanei isi gaseste expresia in pierderea totala sau partiald a capacitatii sau a
posibilitatii de autoservire, de plasare, orientare, comunicare, de a-si controla comportarea si de a practica
activitati de munca.

Recunoasterea persoanei ca invalid se efectueaza in modul stabilit de catre organele de stat imputernicite.”*?
Aceasta lege Tnsa este Tn mare parte depasitd, fiind bazata pe un ,model medical”
bilitati sunt privite mai degraba drept subiecti si beneficiari ai ajutorului medical.

in care persoanele cu diza-

Pentru a sustine dezvoltarea drepturilor persoanelor cu dizabilitati, dar si pentru a imbunatati situatia in gene-
ral, Tn iulie 2010 a fost adoptata o Strategie nationala privind incluziunea sociala a persoanelor cu dizabilitati
(2010-2013), acompaniata de un Plan de actiuni. Totodatd, in septembrie 2010, R.Moldova a ratificat CDPD.
Cu toate acestea, majoritatea drepturilor persoanelor cu dizabilitati continua sa aiba un caracter declaratiy,
nefiind aplicate in R.Moldova. , Persoanele cu dizabilitati se confrunta cu saracia, excluderea sociala, somajul,
educatia de calitatea proasta, lipsa accesului la sistemul general de protectie sociald, mediul inaccesibil, pre-
siuni Tn sensul institutionalizarii si discriminarea.”**

n acest sens, trebuie s& se remarce c§ atat cadrul legislativ national, cat si Constitutia nu prevede expres ni-
cio excludere a oricaror forme de discriminare pe motiv de dizabilitate. Potrivit unui studiu sociologic recent
privind perceptiile populatiei privind discriminarea, persoanele cu dizabilitati, in special cele cu dizabilitati
mentale, reprezinta cea mai vulnerabila categorie de persoane din R.Moldova cu probabilitatea cea mai mare
de a fi supusa discriminarii.>

Probleme principale

n afara de discriminare, din cauza nivelului inalt de vulnerabilitate, persoanele cu dizabilitati, in special cele
cu dizabilitati mentale, sunt supuse si diverselor forme de rele tratamente.

a) Spitalizarea fortatd a persoanelor cu dizabilitdti mentale n institutii psihiatrice,® precum si detentia si
tratamentul fortat al acestor persoane, reprezinta un motiv foarte serios de ingrijorare semnalat de catre
organizatiile locale Tn domeniul drepturilor omului.*® Astfel, de exemplu, o persoand care decide sa se inter-
neze in mod voluntar intr-o institutie psihiatrica nu poate sa o paraseasca decat cu aprobarea medicului, in
ciuda faptului ca nu exista o decizie de judecata care ar permite detinerea sa fortata in institutia respectiva.
n conformitate cu Legea privind s3ndtatea mentald®” si Codul Penal al R. Moldova® , spitalizarea fortat3 si
tratamentul fortat pot fi aplicate in temeiul unei decizii judecatoresti, care, la randul sdu, trebuie sa se bazeze
pe o decizie sau opinie a unei comisii medicale.

Au fost Tnregistrate cazuri cand persoanele au fost impuse sa semneze acte privind spitalizarea si tratamentul
voluntar fiind sub influenta medicamentelor. Unele persoane au fost constranse sd semneze astfel de acte
Tnainte de externarea lor dupa un tratament de 30 de zile. Au mai fost si cazuri cand membrii familiei semnau
asemenea acte impotriva vointei persoanei. Procuratura refuzd sa se implice 1n cazurile de acest gen. De ase-
menea, sunt foarte putine organizatii neguvernamentale active in acest domeniu. Astfel, aceasta problema
ramane a fi In mare masura neglijatd. Accesul in aceste institutii este limitat, iar cei care doresc sa le viziteze
trebuie sa anunte administratia Tn prealabil.

52 Legea privind protectia sociala a invalizilor nr. 821-XII din 24.12.1991, in vigoare din 22.06.2000. Disponibila la: http:/lex.justice.md/index.php?action=view&view
=doc&lang=1&id=312881

53  Echipa de coordonare ONU la nivel de tara, Propuneri comune pentru compilatia elaborata de Biroul Tnaltului Comisar pentru Drepturile Omului, Prima EPU a R.
Moldova, 21 martie 2011, document disponibil la: http:/lib.ohchr.org/HRBodies/UPR/Documents/session12/MD/UNCT-eng.pdf

54  Fundatia Soros Moldova, ,Perceptiile populatiei din Republica Moldova privind fenomenul discriminarii: Studiu Sociologic”, lansat in 2011, disponibil la _http:/
soros.mdffiles/publications/documents/Studiu%20Sociologic.pdf

55 in R. Moldova sunt 3 spitale psihiatrice, situate in Chisinau, Balti si Orhei.

56 Ase vedea, Lectia Publica ,Rele tratamente discriminatorii in baza de dizabilitate in R. Moldova”, 7 iulie 2011, http://www.promolex.md/index.php?module=news
&item=698&Lang=ro

57 Legea privind sanatatea mentala Nr. 1402 din 16.12.1997, modificata la 28.02.2008, Articolul 28 disponibila la: http:/lex.justice.md/index.php?action=view&view
=doc&lang=18&id=312970

58 Ase vedea mai sus, nota 10, Articolul 100.
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Aceastd problem3 a fost de asemenea remarcata de Tnaltul Comisar ONU pentru Drepturile Omului Navi Pillay,
n timpul vizitei sale Th R.Moldova in perioada 1-4 noiembrie 2011.%°

b) Totodata trezesc ingrijorare cazurile de violenta fizicd, neglijentd medicald si lipsa unei ingrijiri medicale
adecvate in institutiile psihiatrice sau internatele psihoneurologice. Astfel de incalcari au fost Tnregistrate de
membrii IDOM in timpul monitorizarii a 3 spitale psihiatrice si 6 internate psihoneurologice din tara in perioa-
da 2009-2010, dar si mai recent de catre alte organizatii locale.®®

Trebuie sa se mentioneze ca aceste cazuri sunt foarte greu de identificat. Din cauza vulnerabilitatii lor, persoa-
nele cu dizabilitati, in special cele cu dizabilitati mentale, nu-si cunosc drepturile si mecanismele de protectie
a acestora.

La fel, se evidentiaza si lipsa mijloacelor financiare pentru obtinerea asistentei juridice profesionale. Potrivit
datelor Ministerului Economiei, in 2010, pragul saraciei extreme a fost stabilit la 549,4 MDL iar pragul saraciei
absolute la 1015,9 MDL. in 2010, pensia de invaliditate a fost de 674,55 MDL si se oferea unui numar de 131
348 de beneficiari.t* in acelasi timp, persoanele cu dizabilitati care nu au experientd de muncé, in special fiind
cazul persoanelor cu dizabilitdti din copildrie, beneficiazd de alocatii sociale. Tn 2010, cuantumul mediu al
alocatiei sociale a fost de 92,24 MDL pentru invalizi, 252,95 MDL pentru invalizii din copilarie si 260,10 MDL
pentru copiii invalizi in varstd de pana la 16/18 ani.

Astfel, aproape 24 de mii de persoane cu dizabilitati din R. Moldova nici macar nu ating pragul sardciei extre-
me si asta in pofida faptului ca ele trebuie sa faca fata cheltuielilor mai mari pentru alimentare, medicamente,
aparate de mobilitate si de tip asistiv, etc. Astfel, asistenta juridica le este practic inaccesibila.

c) O alta problema serioasa se refera la lipsa conditiilor speciale, lipsa accesului la asistenta medicala si
conditiile materiale precare in locurile de detentie. Potrivit datelor oferite de Departamentul Institutii Pe-
nitenciare din cadrul Ministerului Justitiei, persoane cu dizabilitati sunt detinute n toate cele 18 institutii
penitenciare. in 2011, erau detinute 173 persoane cu dizabilitati, dintre care 104 erau invalizi de gradul I si Il
si 69 de gradul 111.5 Potrivit oficialilor, persoanele cu dizabilitati detinute in penitenciare primesc alimentatie
si obiecte de igiena personald suplimentare. Lipsa ajustarilor in institutiile penitenciare, insa, ramane a fi o
problema serioasa, recunoscuta si de catre autoritati.

Cele mai serioase probleme de acest gen sunt inregistrate in regiunea transnistreana a R.Moldova. Nu sunt
date disponibile privind numarul de persoane cu dizabilitati detinute in , penitenciarele” din regiune. Mai
mult, accesul Tn aceste institutii este categoric interzis si este foarte dificil de a obtine informatii relevante si
de a monitoriza respectarea drepturilor detinutilor, inclusiv al celor cu dizabilitati.

Totodata, este un lucru binecunoscut ca inchisorile din regiune sunt suprapopulate, iar detinutii sunt tinuti in
conditii inumane, severitatea carora permite calificarea lor drept tortura. Au fost depuse numeroase plangeri
din partea persoanelor detinute in ,penitenciarele” transnistrene la CtEDO cu acuzatii de tortura si conditii
de detentie inumane.®® Persoanele cu dizabilitati sunt detinute Tn aceleasi conditii ca si ceilalti detinuti si nu
beneficiaza de nici un fel de conditii sau ajustari speciale cerute de standardele in domeniul drepturilor omu-
lui. De asemenea, ingrijirea medicala este foarte precara si in unele cazuri lipseste cu desavarsire. Autoritatile
constitutionale nu reactioneaza in niciun fel la aceste incalcari grave, invocand lipsa de control asupra terito-
riului, iar administratia ilegala din regiune ignora orice apel in acest sens.

Exemple

Cazul 1 - n februarie 2010, o persoan3 care suferea de schizofrenie a decedat in Internatul Psihoneurologic
din Cocieri. Potrivit personalului medical al institutiei, cauza decesului a fost pneumonia. Insa familia a avut
dubii serioase n privinta incheierii. Respectiv, la cererea avocatului, procurorul a depus o cerere la Institutul

59 A se vedea mai sus, nota 42.

60 Institutul pentru Drepturile Omului din (IDOM), www.idom.md

61 Ministerul Economiei, http://mec.gov.md/sector/241/1369

62 Informatie oficiala remisa Asociatiei Promo-LEX de catre Departamentul Institutii Penitenciare din cadrul Ministerului Justitiei, drept raspuns la o interpelare. Act
nr. 8/333 din 25 iulie 2011.

63 A se vedea, spre exemplu, Cauza Eriomenco c. Moldovei si Rusiei, cererea nr.42224/11 depusa la 1 iulie 2011, disponibila la: http://www.promolex.md/upload/
docs/Eriomencoc.MoldovasiRusia_1329487705en_.pdf
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de Pulmonologie, solicitand determinarea corectitudinii tratamentului administrat si diagnozei stabilite de
medicii institutiei.

Tncheierea expertului a arétat c3 tratamentul antipneumonic administrat pacientului a fost insuficient pentru
insdnatosire. Tn baza acestei opinii, procurorul a dispus convocarea unei comisii medico-legale pentru a oferi
un raspuns clar privind calitatea tratamentului administrat si actiunilor intreprinse de personalul medical pen-
tru a preveni moartea pacientului.

n decurs de trei luni, timp in care se astepta incheierea expertizei, procuratura nu a intreprins nicio actiune.

n februarie 2011, avocatul a aflat ¢ Procurorul raionului Dubdsari a dispus, in decembrie 2010, initierea
urmaririi penale pe faptul incalcarii din neglijenta a regulilor sau metodelor de acordare a asistentei medicale
daca aceasta a cauzat decesul pacientului, in temeiul Articolului 213 (b) al Codului Penal.®

Ulterior, avocatul si succesorul victimei s-au familiarizat cu incheierea expertizei, care a aratat ca victima sufe-
rise si 0 comotie cerebrala, circumstantele careia urmeaza a fi stabilite de organul de ancheta.
Cazul este in derulare.

Cazul 2 - 1n iunie 2011, doi pacienti ai Centrului Republican de Reabilitare a Invalizilor®, L.M. si 0.M., ambii
invalizi de gradul | cu deficiente locomotorii, s-au plans unui ONG in domeniul drepturilor omului®® despre
faptul ca la 19 iunie 2011 ei au fost agresati fizic de catre un angajat al institutiei. L.M. si O.M. au afirmat ca
ei au fost maltratati din cauza plangerilor lor anterioare adresate administratiei institutiei privind mai multe
incalcari care au loc in centrul de reabilitare, inclusiv: alimentatie insuficienta si de proasta calitate, abuzuri
comise de personalul medical si alte cadre, comportamentul agresiv al surorilor medicale, etc. L.M. si O.M.
au mai afirmat ca in momentul cand erau batuti (loviti cu pumnii in fata si corp) eu au chemat in ajutor alti
membri ai personalului, insa au fost ignorati. Mai mult, alti angajati ai institutiei au incurajat agresorul.

Juristul care a preluat cazul a depus mai multe plangeri la organele competente, inclusiv la Procuratura Ge-
nerald, MAI, MMPSF, Avocatul Poporului si la administratia Centrului Republican de Reabilitare a Invalizilor.
Drept urmare, angajatul in cauza a fost tras la raspundere disciplinara si contraventionala. El si-a recunoscut
vina si a fost sanctionat de Comisariatul de Politie Dubasari in conformitate cu Articolul 78 (2) al Codului Con-
traventional.®” Agresorului i s-a aplicat o amenda in marime de 25 unitati conventionale (500 MDL).

Trebuie sa se mentioneze faptul ca in raspunsul sau catre avocat, Comisariatul de Politie Dubdsari a mentio-
nat ca L.M. este un pacient foarte obraznic si ca el a fost anterior tras la rdspundere conform Articolului 69 al
Codului Contraventional.®®

Ulterior, L.M. si O.M. s-au plans ca agresorul continua sa lucreze in aceeasi institutie si continua sa-i agreseze
verbal si sa-i ameninte pe pacienti. In pofida acestui fapt, victimele au ezitat sa atace decizia Comisariatului
Dubasari si sa solicite examinarea cazului conform prevederilor Codului Penal.

Cazul 3—-1n 2009, F.K., proprietarul unei retele de magazine din regiunea transnistreana a fost arestat de , ser-
viciul rmn pentru combaterea crimei organizate si coruptiei” pentru o presupusa infractiune economica. F.K.
este invalid de gradul I, neavand un picior si purtand proteza. El a fost detinut in centrul de detentie preventiva
a ,ministerului afacerilor interne a rmn” (“ivs Tiraspol”) timp de 6 luni. Conditiile de detentie erau inumane.
El era detinut intr-o celula de subsol, fara acces la lumina zilei si fara nici un fel de ajustare pentru handicapul
sau. Mai mult, celula era permanent suprapopulata, acolo fiind detinute 20-24 de persoane concomitent.

Invocand dizabilitatea lui F.K., avocatul acestuia a solicitat eliberarea lui. Trebuie sa se mentioneze ca pe langa
handicapul fizic, F.K. mai sufera de afectiuni ale inimii si diabet. Cererea a fost respinsa de ,instanta de jude-
catd” locala.

Peste 6 luni, el a fost achitat de ,instanta” local si eliberat. insa, imediat dupé eliberare, in timp ce el se mai
afla pe teritoriul ,ivs Tiraspol”, F.K. a fost informat ca decizia de eliberare fusese anulata de ,,curtea suprema
armn” si el a fost intors in ,,ivs Tiraspol”.

64 A se vedea mai sus, nota 10, Articolul 213.
65 Centrul Republican de Reabilitare a Invalizilor, Veteranilor Muncii si Razboiului, comuna Cocieri, raionul Dubasari.
66 Caz din practica Asociatiei Promo-LEX.

67 Ase vedea mai sus, nota 18, Articolul 78 (2) ,Vatamarea intentionata usoara a integritatii corporale, maltratarea, aplicarea de lovituri, alte actiuni violente care au
provocat dureri fizice se sanctioneaza cu amenda de la 25 la 50 de unitati conventionale sau cu arest contraventional de la 10 la 15 zile”.

68 Idem, Articolul 69 ,Injuria”.
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Ulterior, din cauza starii sale de sanatate, F.K. a fost transferat la spitalul centrului de detentie preventiva al
,ministerului justitiei rmn”, unde a petrecut aproape un an. Din spital, el a fost transferat in centrul de deten-
tie preventiva pentru inca o perioada de 1,5 ani. Potrivit declaratiilor unui martor, in prezent F.K. este detinut
intr-un ,penitenciar” local. Din motive necunoscute, familia lui F.K. a refuzat sa se adreseze la autoritatile
constitutionale sau la o organizatie de drepturi ale omului pentru a prelua cazul.®®

Cazul 4 - Eduard Elitov locuieste in or. Tiraspol. in 1991 el a suferit un accident rutier, in urma céruia a devenit
invalid de gradul trei. in 2008 reclamantul a fost arestat, fiind acuzat de cauzarea, in urma unei incdierari, a
vatamarilor deosebit de grave unei alte persoane. La 31 august 2011 ,judecatoria Tiraspol” a condamnat re-
clamantul la 7 ani de inchisoare. Recursul sdu impotriva hotararii ,,instantei” este in curs de examinare.

Eduard Elitov este detinut in centrul de detentie preventiva a , ministerului afacerilor interne a rmn” (“ivs
Slobozia”) si in centrul de detentie ,,ivs Tiraspol”.

Tncepand cu 20 iulie 2010 si pana in prezent, reclamantul este detinut in sectia chirurgie la ,Centrul de Trata-
ment si Reabilitare a centrului de detentie a rmn”. Potrivit evidentei medicale a centrului respectiv, el sufera
de tensiune arteriald, ischemie cronica a inimii, efecte ale traumei cerebrale, deformare post-traumatica de
gradul 3 a genunchiului cu disfunctie locomotorie. Potrivit reclamantului, ,,centrul” nu dispune de echipament
elementar si personal calificat, astfel nu i se poate oferi tratamentul necesar.

Pe parcursul a doi ani de detentie, reclamantul a pierdut in greutate 16 kg, i-a scazut vederea si a pierdut o
mare parte din dantura. El nu putea sa se deplaseze normal, inclusiv pentru satisfacerea necesitatilor vitale,
ceea ce ii cauza suferinte psihice si fizice enorme.

Potrivit reclamantului, conditiile de detentie in celulele din centrele de detentie erau urmatoarele: celule erau
umede si neventilate, lipsea accesul la lumina naturala la fel si apa curgatoare, veceul era urat mirositor, lip-
sind produsele igienice. Celule erau infectate de insecte parazite si rozatoare. Reclamantul a fost detinut intr-o
celula cu alte 7-8 persoane pe o suprafata de 12,5 m.p. Hrana nu era comestibila. Din cauza incalzirii proaste,
deseori el nu putea dormi, fiind astfel supus unei privari de somn sistematice.”

1.3 Rele tratamente pe motiv de discriminare in baza de orientare sexuala

Potrivit Principiilor de la Yogyakarta, orientarea sexuala si identitatea de gen sunt definite in felul urmator:

e Orientarea sexuald este capacitatea fiecdrei persoane de a simti o atractie emotionald, afectivd si se-
xuald profundd pentru si de a intretine relatii intime si sexuale cu indivizi de gen diferit, de acelasi gen,
sau de ambele genuri.”

e ldentitatea de gen este inteleasd ca referindu-se la experienta intimd si personald asupra propriului
gen al fiecdrei persoane, care corespunde sau nu sexului acordat la nastere, inclusiv propria percep-
tie a corpului (care poate presupune, dacd este liber consimtitd, modificarea aspectului sau functiilor
corpului prin metode medicale, chirurgicale sau alte metode) si alte exprimdri ale genului, inclusiv prin
imbrdcdminte, vorbire, conduitd.””*

La 17 mai 1990, Adunarea Generala a OMS a aprobat Revizia a 10-a a Clasificatorului Statistic International al
Maladiilor si Problemelor de Sanatate (ICD-10). Revizia a 10-a recunoaste faptul ca ,,orientarea sexuald in sine
(heterosexuald, bisexuald sau homosexual3) nu trebuie privita ca o maladie.” Tnsa, chiar si dupa doui decenii
de la excluderea de catre OMS a homosexualitatii din Clasificatorul International al Maladiilor, stigmatizarea si
discriminarea indreptata impotriva homosexualilor reprezinta un fenomen global.”

n aceastd privinta, R. Moldova nu este o exceptie. Un recent Studiu Sociologic’, arat3 ca reprezentantii co-
munitatii LGBT sunt perceputi ca fiind unul din grupurile discriminate cel mai frecvent in R. Moldova (49% din
numarul total de 1.200 de respondenti).

69 Cazul a fost relatat de unul din beneficiarii Promo-LEX , care a fost detinut in aceeasi celula cu F.K. in centrul de detentie preventiva din Tiraspol.

70 Ase vedea, Cauza Eduard Elitov c. Moldovei si Rusiei. Dosar depus la 10 iulie 2011 de catre Asociatia Promo-LEX Association. Expunerea faptelor disponibila la:
http://www.promolex.md/upload/docs/E._Elitov_v._Moldova_and_Russia_1326105176en_.pdf

71  Principiile de la Yogyakarta, document disponibil la: http://www.rfsl.se/public/yogyakarta_principles.pdf

72  Clasificatorul Statistic International al Maladiilor i Problemelor de Sanatate, Revizia a 10-a, disponibil la_http://www.who.int/classifications/icd/en/

73 Ase vedea mai sus, nota 54.
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Studiul mai arata ca populatia are o perceptie foarte negativa fata de relatiile homosexuale. Astfel, peste
80% din respondenti cred ca aceste relatii sunt un lucru rau, 9% — nici bun, nici rau, 9% — nu stiu, si doar 1%
a indicat ca acestea sunt un lucru bun. Astfel, indicatorul integrat de acceptare pentru comunitatea gayilor si
lesbienelor este de 2%. Aceasta inseamna ca doar 2% din populatie ar accepta un reprezentant al comunitatii
gayilor si lesbienelor in calitate de vecin, coleg de munca, prieten si membru al familiei.”*

Aproape douad treimi din cei chestionati sunt de parerea ca membrii comunitatii gayilor si lesbienelor sunt
destrabalati, imorali, perversi, sunt bolnavi si trebuie sa se trateze. Fiecare al doilea respondent este de pa-
rerea ca membrii comunitatii gayilor si lesbienelor au suficiente drepturi, precum si ca relatiile homosexuale
trebuie pedepsite. La intrebarea ce pedepse ar trebui aplicate membrilor comunitatii gayilor si lesbienelor,
46% au mentionat interzicerea unor drepturi, fiecare al patrulea —amenda sau inchisoarea, si 5% nu au putut
da un raspuns.”™

Atitudinea negativa a majoritatii populatiei fata de reprezentantii comunitatii LGBT se explica prin nivelul sca-
zut al informarii Tn acest domeniu, precum si prin atitudinile discriminatorii si intolerante ale Bisericii Ortodo-
xe fata de aceste persoane, dar si pozitiile si viziunile unor actori statali si politicieni. Pe parcursul anului 2011,
mai multe grupuri religioase au lansat numeroase declaratii si au organizat proteste impotriva proiectului Legii
Antidiscriminare.’® Scopul acestor activitati este de a impiedica adoptarea proiectului legii si, in special, de a
exclude sintagma , orientare sexuald” din lista temeiurilor protejate.”’

Tncalcari ale drepturilor pe motivul orientérii sexuale sau a identititii de gen reale sau presupuse ale unor
indivizi, constituie un motiv de ingrijorare serioasa si constanta la nivel global. Aceste abuzuri includ execu-
tii extra-judiciare, tortura si rele tratamente, abuzuri sexuale si violuri, incalcari ale vietii private, detentie
arbitrara, discriminare in privinta oportunitatilor de angajare in munca si de educatie si discriminare severa
in exercitarea altor drepturi. Aceste abuzuri sunt adesea agravate de suferirea altor forme de violenta, ura,
discriminare si excludere, cum ar fi cele pe criterii de rasa, varsta, religie, dizabilitate, sau statut economic,
social sau orice alt statut.”

De asemenea, in Studiul sdu recent privind drepturile LGBT, Comisarul Consiliului Europei pentru Drepturile
Omului Thomas Hammarberg a declarat ca [...] ,Violenta si crimele motivate de ura indreptate impotriva per-
soanelor LGBT au loc in toate statele-membre ale Consiliului Europei. Raporturile expertilor au constatat ca
,incidentele si crimele din ura de natura homofoba deseori atesta un nivel inalt de cruzime si brutalitate. [...]
De asemenea, exista mari sanse ca acestea sa duca la deces. Persoanele transgender par a fi si mai vulnerabile
in cadrul acestei categorii. Astfel de atacuri au loc deseori in locuri publice si includ atacuri asupra locurilor
frecventate de persoanele LGBT, cum ar fi discotecile pentru gay sau sediile organizatiilor LGBT. Atacurile pot
avea loc si in strada atunci cand cuplurile de gay, bisexuali sau lesbiene se tin pur si simplu de mana demon-
strandu-si afectiunea unul pentru celalalt. Atacurile care duc la deces, sau omorurile prorpiu-zise, nu sunt nici
ele fenomene rare.””®

Cu toate ca in R. Moldova relatiile sexuale consensuale intre persoanele de acelasi sex au incetat sa mai fie
considerate infractiuni inca din 1995, persoanele LGBT raman a fi supusi homofobiei, intolerantei si discrimi-
narii, atdt de persoane particulare, cat si de actori statali, in locuri publice, dar si in sdnul familiei.®

La 17 iunie 2011, Consiliul Natiunilor Unite pentru Drepturile Omului a adoptat o rezolutie privind violenta si
discriminarea indreptat3 impotriva LGBT. Documentul solicitd Tnaltului Comisar ONU pentru Drepturile Omu-
lui sa elaboreze un studiu global care sa prezinte legile, practicile discriminatorii si actiunile violente indrep-
tate impotriva persoanelor LGBT, cu recomandari privind modul in care urmeaza a fi curmate aceste abuzuri
ale drepturilor fundamentale ale omului. Douazeci si trei de tari au votat in favoarea acestei rezolutii, 19 tari
au votat impotriva, iar altele trei s-au abtinut. R. Moldova a fost printre statele care au votat impotriva acestei
rezolutii.

74 |dem.

75 Idem.

76  Ase vedea link-ul http://www.publika.md/tag/legea-antidiscriminare_145231

77 Biserica Ortodoxa din Moldova, Declaratie de presa, disponibila aici: http://www.mitropolia.md/interviews/95

78 Ase vedea mai sus, nota 71.

79 Thomas Hammarberg, Studiul ,Discriminarea pe motiv de orientare sexuala si identitate gender in Europa”, editia a 2-a, publicat in septembrie 2011, pagina 52,
disponibil la: http://www.coe.int/t/Commissioner/Source/L GBT/LGBTStudy2011_en.pdf

80 Ase vedea declaratia de presa disponibila la http:/discriminare.md/2011/06/17/moldova-a-refuzat-sa-adopte-rezolutia-privind-drepturile-gay/
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Grupul de lucru pentru EPU, care s-a intrunit la 12 octombrie 2011 pentru a examina situatia drepturilor omu-
lui in R. Moldova, a subliniat faptul ca persoanele LGBT sunt supuse amenintarilor si abuzurilor si a remarcat
cu ,dezamagire” ca guvernul moldovean ,,dupa cate se pare si-a schimbat pozitia” fata de acest subiect. Una
din recomandarile EPU pentru R.Moldova a fost sa se asigure protectia drepturilor LGBT si urmarirea penala a
infractiunilor comise impotriva acestor categorii.®

Ulterior, la finalul vizitei sale de lucru in R. Moldova in perioada 1-4 noiembrie 2011, Tnaltul Comisar ONU
pentru Drepturile Omului Navi Pillay de asemenea a reiterat ingrijordri in legdtura cu ostilitatea cu care se
confrunta persoanele LGBT in R. Moldova, inclusiv din partea politicienilor si persoanelor publice. Ea a mai
atras atentia si asupra cazurilor de discriminare si violentd impotriva persoanelor LGBT.??

Datele furnizate de GENDERDOC-M?# releva incalcari serioase ale drepturilor omului comise impotriva persoa-
nelor LGBT din Moldova. Astfel, in perioada iunie 2010 — mai 2011, GENDERDOC-M a efectuat un sondaj in
cadrul comunitatii LGBT cu scopul de a identifica cele mai serioase probleme si violari ale drepturilor omului
cu care membrii comunitatii s-au confruntat pe parcursul vietii.®*

Sondajul a chestionat 220 de respondenti din cadrul comunitatii LGBT prin intermediul chestionarelor com-
pletate de voluntari ai GENDERDOC-M. Chestionarea a avut loc in locurile de intalnire preferate de membrii
comunitatii LGBT, la petrecerile de dans organizate de GENDERDOC-M, la sediul organizatiei, la diverse eveni-
mente desfasurate de organizatii si prin intermediul contactelor personale. Sondajul de asemenea a implicat
membri ai comunitatii care sunt greu accesibili si care pot fi gasiti doar in locuri de intalniri speciale din Chisi-
nau, fapt care explica nivelul lor scazut de informare despre drepturile lor.

Analiza incalcarilor drepturilor LGBT a relevat ca 57% din respondenti au avut probleme din cauza orientarii
lor sexuale. Din restul 43% care nu au avut probleme:

e 37 persoane au raspuns ca ei nu au dezvaluit nimanui orientarea lor sexual3;
e 22 persoane le-au spus doar prietenilor despre orientarea lor sexuald; si
e 35 persoane le-au spus membrilor familiilor si prietenilor despre orientarea lor sexuala.

Acest fapt sugereaza concluzia ca acesti respondenti nu au avut nici o situatie neplacuta legata de orientarea
lor sexuala doar datorita faptului ca au pastrat acest lucru in secret.

Este important sa se remarce ca procentajul persoanelor care s-au confruntat cu probleme din cauza orienta-
rii lor sexuale este mai mare printre gay (65% din totalul gayilor chestionati) decat printre lesbiene (49% din
numarul total).

Comparatia intre categoriile de varsta nu a scos la iveald nici o diferenta majora; totodata, procentajul ras-
punsurilor afirmative vizavi de incalcarea drepturilor acestora a fost mai mare in categoria de varsta 36 ani si
mai mult.

Cele mai frecvente probleme de care se ciocnesc persoanele LGBT sunt urmatoarele:
e Insulte, umilinte - 39%;
e Hartuire, inclusiv sexuala - 22%;
e Amenintari - 20%;
e Problemele cu organele de drept (politia) - 17%;
e Urmarire - 6%;
e Violenta fizica - 15%;
e Probleme la locul de munca - 12%;
e Deteriorarea proprietatii private - 11%;
e Expulzarea din locuri publice - 7%.

Potrivit rezultatelor sondajului, in ultimii cativa ani, respondentii au fost supusi urmatoarelor abuzuri: 85 de
cazuri de insultare si umilire deschisa; 44 cazuri de amenintari cu violenta fizica; 23 de cazuri de deteriorare a
proprietatii; 18 de cazuri de aruncare cu obiecte in persoane LGBT; 32 de cazuri in care persoane LGBT au fost

81 Ase vedea mai sus, nota 49.
82 Ase vedea mai sus, nota 42.

83 GENDERDOC-M este prima si unica organizatie in R. Moldova, inregistrata de catre Ministerul Justitiei al Republicii Moldova in mai 1998, care se axeaza asupra
protectiei drepturilor minoritatilor sexuale.

84  Sondajul a fost efectuat in cadrul proiectului intitulat ,Facing existing Discrimination”, proiect implementat de GENDERDOC-M cu sustinerea financiara oferita de
ILGA EUROPE.
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batute; 1 caz de atac cu cutitul; 33 de cazuri de hartuire sexuald; 49 de cazuri de hartuire; 10 cazuri de viol; 37
cazuri de urmarire de catre politie; 30 de cazuri in care persoane LGBT au fost batute si insultate de politisti;
16 cazuri de expulzare din locuri publice din cauza orientarii lor sexuale.

De obicei, membrii comunitatii LGBT se confrunta cu probleme legate de orientarea lor sexuala in uratoarele
locuri:

e Tn strada - 60 persoane;

e lalocul de munca— 32 persoane;

e Tnlocurile de intalnire a persoanelor LGBT — 25 persoane;

e Latelefon, pe internet - 25 persoane;

e Cluburi de noapte, restaurante, hotele, — 23 persoane;

e Lascoala (inclusiv alte institutii de Tnvatamant) — 22 persoane;
e Acasa (in familie) — 14 persoane.

Din numarul total al celor care s-au confruntat cu probleme din cauza orientarii lor sexuale (126 respondenti),
doar 20 de persoane au reclamat aceste cazuri si au solicitat ajutor de la politie si de la ONG-urile specializate
(16%). GENDERDOC-M a inregistrat 14 adresari, 7 persoane s-au adresat la politie, iar o persoana s-a adresat
atat la politie cat si la GENDERDOC-M.

Tntrebati despre motivul din care au decis sa nu apeleze nicaieri dupa ajutor, chestionatii au dat urméatoarele
raspunsuri:

* nu au stiut unde sa se adreseze - 5 persoane;

* nu au considerat necesar — 44 persoane;

e s-au simtit rusinati — 4 persoane;

e lipsa increderii — 7 persoane;

e afostvina mea - 1 persoana;

e le-am spus doar prietenilor si/sau rudelor - 34 persoane.

La rugamintea de a descrie atitudinile oamenilor fata de minoritatile sexuale din Moldova, evaluarea data
de respondenti a fost urmatoarea: intoleranta absoluta - 60%; indiferenta - 15%; privire cu intelegere - 4.5%,
atitudini moderate - 12%; depinde de persoana - 5.5%; fara raspuns - 3%.

Probleme principale

n contextul acestui raport si reiesind din experienta de lucru si cazurile inregistrate de catre ONG-urile locale,
cele mai problematice aspecte legate de relele tratamente discriminatorii pe motiv de orientare sexuala si
identitate de gen in R. Moldova sunt:

a) Atacurile si violenta fizica: una dintre cele mai des intalnite probleme ale comunitatii LGBT sunt atacurile si
cazurile de violenta fizici comise de persoane particulare in strada, locuri publice si in sanul familiei. in multe
cazuri agresorii urmaresc pedepsirea membrilor comunitatii LGBT pentru orientarea lor sexuala sau identita-
tea lor de gen.

Tn 2009, GENDERDOC-M a inregistrat 4 cazuri, in 2010 — 3 cazuri si in 2011 — 4 cazuri de acest gen. Niciunul din
aceste cazuri nu a fost calificat drept crima motivata de ura de catre organele de drept, in pofida faptului ca
motivatia preconceputd a fost evidentd. in unul din cazuri, agresorul a recunoscut in mod deschis c& actiunile
sale (atac si bataie) au fost motivate de orientarea sexuald a victimei, in speranta ca acest fapt va fi interpretat
ca o circumstanta atenuantad care ii va imblanzi pedeapsa.

b) Esecul statuluiin a investiga, urmari penal si pedepsi infractiunile savarsite impotriva persoanelor cu orien-
tare homosexuala: au fost inregistrate cazuri cand politia refuza sa investigheze atacurile asupra persoanelor
LGBT. De asemenea, in unele cazuri, atunci cand politistii afla despre orientarea sexuala a victimei, in loc de a-i
oferi protectie, ei insultd si iau victima in ras. in alte cazuri, politistii tergiverseaza in mod intentionat ancheta
sau refuza sa ofere informatii cu privire la mersul anchetei. Inactiunea si comportamentul partinitor al politiei
fncurajeaza astfel de abuzuri, cultivand simtul impunitatii in constiinta agresorului.

c) Intimidarea, hartuirea sexuald, amenintdrile, santajul: persoanele LGBT sunt deseori supuse abuzurilor de
acest gen atat din partea persoanelor particulare cat si din partea agentilor statului, inclusiv politia. Din cau-
za unei atitudini sociale extrem de negative fata de comunitatea LGBT, majoritatea membrilor acesteia sunt
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nevoiti sa-si ascunda orientarea sexuala pentru a evita ocara si umilinta, inclusiv din partea propriilor familii.
Astfel, dezvaluirea orientarii lor sexuale este folosita de persoane particulare, dar mai des de agentii de politie,
pentru a-i santaja. In multe cazuri persoanelor LGBT li se solicitd bani si deseori acestia sunt gata sa pliteasca,
pentru a evita dezvaluirea orientarii lor si potentiale intimidari si amenintari. Adesea ei mai sunt si hartuiti
sexual de catre politie.

Deseori persoanele LGBT nu reclama aceste abuzuri catre autoritatile competente din cauza lipsei de increde-
re in organele de drept, care posibil nici nu au pregatirea necesara pentru a investiga Tn mod efectivasemenea
crime si incidente motivate de urda. Asemenea cazuri sunt rareori reclamate si din motiv ca persoanelor LGBT
le este frica sa-si dezvaluie orientarea sexuala.

Exemple
Urmatoarele exemple din practica GENDERDOC-M sunt oferite pentru a ilustra constatdrile expuse mai sus:

Cazul 1 - La 18 noiembrie 2009, X, un tanar gay, a fost batut si jefuit de o persoana particulara. Dupa atac, X
a fost lasat sa zaca pe pamantul rece in conditii de temperaturi scazute ale aerului. Victima facuse cunostinta
cu agresorul pe un site de intalniri, astfel ca agresorul stia despre orientarea sexuald a victimei. in timpul an-
chetei, agresorul a recunoscut ca il atacase pe X intentionat ca sa-l pedepseasca pentru ca este homosexual.
Astfel, acest caz intruneste ambele elemente care definesc o crima motivata de ura si anume: actus reus al
unui delict penal si prezenta unei motivatii preconcepute, in acest caz, orientarea sexuald a victimei.

Pe marginea acestui caz a fost intentat un dosar penal in baza Art. 188(2) al Codului Penal, ,talharia [...] cu
daune in proportii considerabile”. Avocata victimei a solicitat Procuraturii sa recalifice fapta in baza articolului
77(d) al Codului Penal si sa o trateze ca pe o crima motivata de urd. Dovezile acumulate in acest caz, inclusiv
depozitiile inculpatului, au demonstrat dincolo de orice indoiala ca victima fusese invitata la intalnire cu sco-
pul de a fi pedepsit, sau dupa spusele acuzatului, ,,de a-i da o lectie” pentru orientarea sa homosexuala.

La 15 decembrie 2011, instanta l-a gasit pe agresor vinovat de incalcarea Art.188(2), condamnandu-I la 5 ani
privatiune de libertate cu suspendare conditionata pe termen de 3 ani. Panad in prezent, instanta nu a emis
decizia argumentatd pentru ca partile sa poata vedea daca la determinarea pedepsei instanta a luat in seama
motivatia infractiunii.

Cazul 2 - 1a 14 noiembrie 2010, trei tineri de orientare homosexuala isi petreceau timpul liber intr-un bar din
Chisinau. Acolo ei au facut cunostinta cu alti trei tineri, care, afland ca noile lor cunostinte sunt gay, au inceput
sa-i intimideze pentru a-i determina sa le dea de baut, dupa care ei lI-au luat la bataie pe unul din primii trei
(A.N.) si lI-au deposedat de telefonul mobil. A.N. a chemat politia, insa cand agentii au aflat ca victimele sunt

gay, ei au inceput sa-si bata joc, inclusiv prin a-i invita sa se , distreze nitel la sauna”, si nu au intreprins nimic
pentru a curma insultele si amenintarile agresorilor.

n ziua urmatoare, A.N. s-a adresat la GENDERDOC-M dupd ajutor. Un activist din cadrul organizatiei I-a ajutat
sa depuna o plangere la Comisariatul General de Politie pe numele Comisarului General Serghei Cociorba.

La spital, unde A.N. s-a adresat doua zile mai tarziu, el a fost diagnosticat cu comotie cerebrala.

La 16 decembrie 2010, A.N. a fost chemat la Comisariatul General de Politie pentru depozitii. El a fost socat sa
afle ca dosarul fusese incredintat unuia din ofiterii care raspunsese la apelul de la bar si care ii luase in dera-
dere pe el si prietenii sdi. Dupa ce victima a solicitat ca anchetatorul sa fie inlocuit, el a fost insultat cu cuvinte
obscene care ficeau referire la orientarea sa sexuald si intimidat cu amenda si bataie. in prezent cazul este
examinat de Procuratura sectorului Buiucani.

Cazul 3 — La 24 noiembrie 2009, A.H. a plecat dupd lucru cu masina n sectorul Ciocana, luandu-l in trecere
pe un tanar pe nume R.M. La Ciocana, soferul a parcat masina la marginea unui drum izolat. Peste ceva timp,
o patrula de politie s-a apropiat de masina. Agentii au cercetat cu lanterna cabina, somandu-l pe sofer sa
iasd. A.H. a prezentat actele. Observand cd in masina mai este cineva, agentii s-au inveselit si au inceput sa-i
descoase despre ce faceau ei acolo, dandu-le de inteles ca si-au dat seama despre relatia lor. Agentii nu s-au
legitimat n niciun fel. Potrivit lui A.H. si R.M., politistii se comportau grosolan, isi permiteau sa faca remarci
njositoare si sa-l hdrtuiasca sexual pe R.M. Politistii i-au amenintat pe tineri cu 0 amendd usturatoare si i-au
somat sa-i urmeze la sectie. A.H. si R.M. s-au speriat si le-au oferit agentilor bani. Politistii au luat de la ei o
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suma mare de bani, au inregistrat datele personale ale lui A.H., asigurandu-i ca ele vor fi distruse daca nu se va
intdmpla nimic in decurs de trei zile. A.H. si R.M. au decis sa nu se adreseze la politie in legatura cu acest caz.

Cazul 4 — La 6 decembrie 2010, doi politisti au arestat doi tineri intr-un veceu public din parcul Valea Morilor
din Chisinau. Politistii i-au scos afara cu insulte ce faceau referire la orientarea lor sexuala, acuzandu-i de fap-
tul ca faceau sex intr-un spatiu public. Ulterior politistii au Tnregistrat datele personale ale tinerilor, inclusiv
adresele, numerele de telefon si locurile de munca. Dupa interventia unui membru GENDERDOC-M, care se
afla prin preajma in calitate de activist outreach, politistii i-au lasat pe tineri sa plece. Potrivit activistului, V.B.,
tinerii se aflau intr-o stare deprimata, fiind speriati ca nu cumva cei de la lucru si de acasa sa afle despre orien-
tarea lor sexuald. Intors acasa, unul din tineri a sunat-o pe mama sa si i-a spus: ,Trebuie s3 fti spun ceva. Mai
devreme sau mai tarziu oricum aveai sa afli de la altii: sunt gay”. Dupa care tandrul s-a spanzurat.®®

Membrii familiei tanarului decedat s-au simtit intimidati si au refuzat sa depuna vreo plangere.

Aceste cazuri arata motivatiile preconcepute ale presupuselor infractiuni, dar si atitudinea negativa a organe-
lor de drept fata de persoanele LGBT. Cazurile de asemenea demonstreaza si esecul organelor de drept in in-
vestigarea si pedepsirea infractiunilor savarsite de persoane particulare si agenti statali impotriva persoanelor
LGBT, precum si esecul politiei de a investiga elementul discriminatoriu al acestor infractiuni in conformitate
cu prevederile legale nationale si cu obligatiile asumate in cadrul dreptului international in domeniul dreptu-
rilor omului. Articolul 77 al Codului Penal al R. Moldova fixeaza ca Legea Penala obliga procurorul si instanta
de judecata sd ia in calcul orice dovada care indic3, dincolo de orice indoiald rezonabild, asupra existentei unei
motivatii preconcepute in savarsirea crimei.

Hartuirea sexuald ilustrata in aceste exemple este si ea un exemplu clar de comportament ce se inscrie in cate-
goria relelor tratamente. in septembrie 2010, Codului Penal al R. Moldova a fost modificat prin Legea nr.167,
care a introdus ,hartuirea sexuala” in lista infractiunilor sexuale pedepsite in baza Articolului 173 (Capitolul
IV: Infractiunile privind viata sexuala) al Codului Penal. Asadar, astfel de cazuri trebuie investigate si pedepsite
si ele Tn calitate de cazuri de rele tratamente discriminatorii, atunci cand exista dovezi clare despre existenta
unei motivatii preconcepute la baza infractiunii.

Astfel, esecul de a investiga sau pedepsi asemenea infractiuni, precum si comiterea lor de catre un actor al
statului, aduc aceste cazuri in categoria ,relelor tratamente discriminatorii”.

1.4 Rele tratamente pe motiv de discriminare in baza de etnie

Componenta etnica a populatiei R. Moldova inregistrata la recensamantul national din 2004 releva faptul ca
moldovenii, populatia majoritard, constituie 75,8% din totalul populatiei. Alaturi de moldoveni, in R.Moldova
convietuiesc ucraineni - 8,4%, rusi - 5,9%, gagauzi - 4,4%, romani — 2,2%, bulgari -1,9% si alte nationalitati,
cu o pondere de 1,0% din numarul total al populatiei tarii. Pentru 0,4% din locuitori nationalitatea nu a fost
inregistrata.®®

Articolul 16 al Constitutiei R. Moldova stabileste principiul egalitatii cetatenilor ,in fata legii si a autoritati-
lor publice, fara deosebire de rasa, nationalitate, origine etnica, limba, religie, sex, opinie, apartenenta poli-
ticd, avere sau de origine sociala.”®

Tn conformitate cu Articolul 1 al Legii cu privire la drepturile persoanelor apartinand minoritatilor nationale si
la statutul juridic al organizatiilor lor, prin persoane apartinand minoritatilor nationale se inteleg persoanele
care domiciliaza pe teritoriul R. Moldova, sant cetateni ai ei, au particularitati etnice, culturale, lingvistice si re-
ligioase prin care se deosebesc de majoritatea populatiei - moldoveni - si se considera de alta origine etnica.®®

De asemenea, Articolul 4.1 al aceleiasi Legi garanteaza persoanelor care apartin minoritatilor nationale drep-
tul la egalitate in fata legii si la protectie egala a legii. Articolul 4.2 interzice orice discriminare pe motiv de
apartenenta la o minoritate nationala.®

85 O declaratie de presa privind cazul este disponibila la http://www.lgbt.md/rus/story.php?sid=800
86 Totalurile Recensamantului populatiei din RM din 2004, disponibil la:_http://www.statistica.md/newsview.php?l=ro&idc=168&id=2358
87 Constitutia Republicii Moldova, disponibila la: http://lex.justice.md/index.php?action=view&view=doc&lang=1&id=311496

88 Legea Nr. 382 cu privire la drepturile persoanelor apartinand minoritatilor nationale si la statutul juridic al organizatiilor lor, publicata la 04.09.2001 in Monitorul
Oficial Nr. 107 art Nr: 819, cu modificari si completari, disponibila la_http:/lex.justice.md/viewdoc.php?action=view&view=doc&id=312817&lang=1
89 Idem.
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Tn 2009, Comitetul Consultativ al Consiliului Europei privind CPMN, in Opinia a Treia cu privire la protectia
grupurilor minoritare din R. Moldova, a afirmat ca persoanele care apartin unor grupuri minoritare, inclusiv
tigani (romi), imigrantii neeuropeni si reprezentantii grupurilor religioase netraditionale, sunt supusi abuzu-
rilor verbale si fizice, violentei, retinerilor si perchezitiilor in strada, precum si altor forme de intimidare si
opresiune de catre politie.®®

Comitetul Consultativ de asemenea a remarcat ca sunt raportate foarte putine cazuri de discriminare pe motiv
de apartenenta nationala sau etnica, in pofida faptului ca astfel de cazuri au fost aduse in atentia Comitetului
Consultativ de catre diferite surse, Tn special cazuri de discriminare pe motiv de apartenenta la minoritatea
roma. Numarul limitat de cazuri de discriminare reclamate poate fi explicat prin diferiti factori, inclusiv ab-
senta unui sistem oficial de monitorizare a discriminarii si rasismului si constientizarea insuficienta a acestei
probleme, atat in randul potentialelor victime, cat si in sistemul judiciar, al organelor de drept, dar si de catre
societate in general.’*

n Observatiile finale ale Comitetul CEDR, publicate la 10 martie 2011, la fel se exprima o ingrijorare in legs-
turd cu numarul mic de plangeri in ceea ce priveste actele de discriminare rasiald aduse in fata instantelor
judecatoresti si altor autoritati competente, si a investigarii ineficiente de catre autoritati a acestor reclamatii
n ciuda rapoartelor persistente de discriminare de facto impotriva membrilor anumitor grupuri minoritare si
non-cetatenilor, inclusiv migrantilor si refugiatilor.®

1.4.1 Romii

Potrivit Raportului ,,Romii in Republica Moldova”, populatia romd din R.Moldova constituie aproximativ 15 mii
de persoane. Tn acelasi timp, unele surse alternative estimeaza populatia romé la 20.040 sau chiar 250.000
(circa 7% din populatie), dupa spusele liderilor romi. insd nu existé surse fundamentate care ar veni s justifice
faptul cd@ numarul populatiei rome este mult mai mare decat cifrele oficiale. Asadar, datorita acestor incertitu-
dini cu privire la numarul populatiei rome, mai ales avand in vedere si faptul ca in majoritatea cazurilor romii
nu se autoidentifica ferm ca apartinand etniei de romi, este dificil sa se determine numarul exact al populatiei
rome care locuieste in R.Moldova; astfel, numarul populatiei rome ramane o intrebare deschisd, fara rdspuns
definitiv.*®

n acest context, Comitetul CEDR si-a exprimat ingrijorarea fata de lipsa de date exacte si fiabile privind com-
ponenta etnica reald a populatiei din R. Moldova, in special cu privire la minoritatea romilor, precum si de
lipsa de colectarea sistematica a datelor privind incluziunea sociala si problemele si cazurile legate de discrimi-
nare. De asemenea, Comitetul regreta faptul ca raportarea oficiald publicd a grupurilor etnice din R.Moldova
includ romii in categoria , Altele”, in ciuda faptului ca acestia reprezinta o minoritate destul de numeroasa.**

Romii locuiesc dispersat pe tot teritoriul tarii si pot fi gasiti in concentratii mai mari in astfel de orase precum
Chisindu, Otaci, Soroca, Balti, Edinet, Drochia, Rascani, Orhei, Calarasi, Straseni, Nisporeni, Comrat, Ciadar-
Lunga si in Tiraspol (regiunea transnistreana).

Romii din Moldova continua sa fie una din categoriile cele mai vulnerabile, fiind expusi unui risc mai mare de
a fi marginalizati de catre autoritatile statului precum si de catre actorii nestatali®.

Probleme principale

n contextul acestui raport si reiesind din experienta de lucru si cazurile cu care au avut de a face ONG-urile
locale, cele mai problematice aspecte legate de relele tratamente discriminatorii fatd de persoanele de etnie
roma in R. Moldova sunt:

a) Abuzurile reprezentantilor organelor de drept: Organele de drept, politia in mod special, manifesta o ati-

90 A se vedea Opinia a Treia privind R.Moldova a Comitetului Consultativ al Consiliului Europei pentru CPMN, ACFC/OP/III (2009) 003 din 26.06.2009. (pag. 18,
constatarea 91), disponibila la: http://www.coe.int/t/dghl/monitoring/minorities/3_FCNMdocs/PDF_3rd_OP_Moldova_en.pdf

91 Ibid, pagina 11, constatarea 44.

92 Ase vedea Observatiile finale ale Comitetul CEDR, 10 martie 2011 (pag. 3), disponibile la:_http://www2.ohchr.org/english/bodies/cerd/docs/co/Moldova_AUV.pdf

93 PNUD Moldova, Raportul ,Romii in Republica Moldova”, 2007, pag. 9, disponibil la: http:/www.undp.md/publications/roma%20_report/UNDP.%20Romii%20
in%20Republica%20Moldova%20%28Chisinau,%202007 %29.pdf

94  Ase vedea mai sus, nota 92, pagina 2.

95 Ase vedea mai sus, nota 54 pagina 6.
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tudine discriminatorie, ostilitate, comportament abuziv si violenta fizica si psihologica fatd de romi, demon-
strand si o lipsa de intelegere fata de aceste persoane, multi dintre care trdiesc in conditii extrem de dificile.
Relele tratamente au loc in timpul retinerii/arestului si au drept scop obtinerea marturiilor si declaratiilor.

b) Esecul statului de a investiga, urmari penal si pedepsi infractiunile savarsite impotriva romilor: au fost
inregistrate cazuri cand autoritatile statului refuzau sa investigheze sau sa sanctioneze cazuri de abuzuri fizice
comise de persoane particulare impotriva romilor. Astfel, asemenea Tncalcdri continua sa persiste, creand un
climat de impunitate pentru agresori si actorii statali respectivi.

c) Tendinta de a nu reclama cazurile de abuz si rele tratamente: ONG-urile locale au inregistrat numeroase
cazuri cand romii refuzau sau evitau sa reclame anumite cazuri de abuz sau rele tratamente admise atat de
agenti ai statului cat si de persoane particulare. Acest fapt se explica printr-un nivel scazut al increderii in or-
ganele de ordine si sistemul de justitie, dar si printr-un un nivel scazut al constientizarii acestei probleme si a
lipsei mijloacelor financiare pentru a angaja un avocat si a intenta proces.

Exemple
Urmatoarele exemple inregistrate de CNR vin sa ilustreze constatarile de mai sus:

Cazul 1 - La inceputul lui octombrie 2008, in jurul orelor 10 dimineata, doi barbati care s-au prezentat drept
colaboratori ai politiei au intrat in curtea lui V.C. (in varstd de 24 de ani) si i-au solicitat sa-i urmeze la sectia de
politie pe motiv c& a fost reclamat c3 ar fi comis un furt. in una din cele doud masini cu care au venit politistii,
el I-a vazut pe fratele sau si pe cumnata sa, care fusesera ridicati de la gara auto din Straseni. Politistii i-au pus
catuse lui V.C. si lI-au Tmbarcat in cea de-a doua masina. Deplasandu-se pe strazile Straseniului, in apropierea
centrului orasului, ei I-au vazut pe un alt frate de-al lui V.C., C.N. si I-au impus si pe el sa intre in masina, dupa
care s-au indreptat spre o sectie de politie din Chisindau, unde au ajuns aproape de ora 11.00. Cei patru au fost
luati in birouri separate. Peste cateva ore, cand V.C. a fost pus sa stea la perete, un politist a intrat in birou si
I-a rugat sda semneze niste acte, in care se spunea ca fusese furat un telefon mobil iar el era martorul inciden-
tului. Evident el a refuzat. Atunci politistul I-a amenintat cu bataia si inchisoarea. Dupa mai multe incercari,
politistul I-a lasat in pace. La scurt timp, un alt politist a intrat in birou ca sa-I escorteze in alta incapere, unde
se aflau mai multi politisti, care l-au insultat pe V.C. facand referire la etnia sa. Unul dintre politisti a inceput
sa se maimutdreasca, prefacandu-se ca-si scoate hainele si incepe sa danseze, dupa care I-a lovit pe V.C. cu
pumnul in cap. V.C. a mai mentionat ca rugamintea sa de a merge la toaleta a fost ignorata, politistii prefacan-
du-se cd nu-l aud.

Tn mod similar, maltratari si presiuni psihologice au fost aplicate de cétre politisti si impotriva fratilor lui V.C.,
C.N. si C.P, si a cumnatei lui, A.T.,, care a declarat ulterior ca ei au fost impusi sa recunoasca savarsirea unui
furt. Ei toti au fost tinuti in sectia de politie mai mult de noua ore, fara mancare sau apa si fard sa li se permita
macar s meargi la veceu. In timpul interogatoriului, A.T. a fost intrebatd daci nu ea era cea care furase te-
lefonul si amenintata ulterior ca fratii vor sta in Tnchisoare daca ea nu va spune cine era faptasul. Toti au fost
tinuti la sectie pana la ora 19.00, dupa care A.T. a fost dusa intr-un alt birou pentru a fi identificata de pagubit.
Ulterior, ea a fost citatd sa se prezinte din nou la sectie a doua zi. O saptamana mai tarziu, A.T. a fost amendata
cu 300 de lei (~23 de euro) pentru sdvarsirea unei contraventii in baza art. 167 al Codului cu privire la contra-
ventiile administrative din 29.03.1985 (expirat la 31 mai 2009). A.T. a achitat amenda.

Victimele au decis sa nu reclame abuzurile si sa nu intenteze proces.

Cazul 2 — La sfarsitul lunii august 2008, Tn jurul orei 8.00 dimineata, M.F. trecea pe langa primaria din localitate
cand un politist s-a apropiat de acel loc cu masina, in care mai era un barbat necunoscut. Politistul s-a oprit in
dreptul lui M. F. si I-a somat sa intre in masind, dupa care s-au deplasat la sectie. Acolo M.F. a fost dus intr-un
birou unde mai erau alti trei politisti. Ei I-au acuzat de furtul a 1.000 de euro de la cineva din sat. F.M. le-a spus
ca nu era el cel care le trebuia. Atunci unul din politisti I-a dus intr-un alt birou, a incuiat usa si a inceput sa-i
aplice lovituri cu bastonul peste picioare si in burta. Ulterior, F.M. a fost dus in biroul sefului sectiei de politie,
care |-a sfatuit sa facd ceea ce i se cere dacd nu vrea sa fie batut. El i-a vorbit intr-o maniera agresiva, numin-
du-l cu cuvinte urate la adresa etniei sale. F.M. a fost tinut la sectie de la ora 8.30 pana la 19.00, fara sd i se
permitd se se aseze sau sd apeleze parintii sdi. in cele din urma, lui F.M. i s-a dat s& semneze un act care urma
sa-l scape de calvar. Dupa acest caz, F. M. nu si-a putut folosi picioarele timp de o luna din cauza durerilor.
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M.F. a decis sa nu reclame acest caz din lipsa mijloacelor financiare pentru un avocat si din lipsa increderii in
justitia moldoveneasca. Dupa o luna si jumatate, M.F. si tatdl sau au plecat din Moldova pentru a se stabili in
Ucraina.

Potrivit liderilor organizatiilor si comunitatilor de romi, este o practica obisnuita ca politistii sa retina persoane
rome pentru a-i impune sa recunoasca savarsirea diverselor infractiuni.

Cazul 3 - VT., un baiat de origine rom3 in varstd de 13 ani, isi ficea studiile la o scoald din Chisinau. In ianuarie
2008, o femeie D.E., mama unui coleg de-al lui VT., a venit la scoalad si a intrat in clasa unde copiii aveau ore.
Ea s-a napustit cu pumnii asupra lui V.T., lovindu-l in fata si tragandu-I de par, adresandu-i cuvinte urate legate
de etnia lui, ca de exemplu ,tigan Imputit” si alte expresii similare, siamenintandu-I ca-l va trimite la scoala de
corectie. Toate acestea s-au petrecut in vazul altor elevi si in prezenta directorului-adjunct L.L. si a profesoru-
lui de munca T.T., care nu au intervenit pentru a intrerupe bataia. Mai mult, L.L. a incurajat-o pe D.E. sa-I mai
loveasca. Dupa incident, V.T. s-a simtit foarte rau si a plecat acasa. Vatamarile corporale i-au fost documentate
printr-un certificat medical. V.T. nu a mers la scoald in urmatoarele doua luni, din cauza loviturilor si a traumei
psihologice.

La cateva zile dupa incident, E.P., mama lui V.T., a depus o plangere la Directia sectorului Buiucani pentru pro-
tectia drepturilor copilului.

n iulie 2008, CNR a colectat dovezi pe marginea acestui caz, intervievdnd sefa Directiei, T.L, directoarea
scolii si cativa martori. Toti au confirmat ca incidentul a avut intr-adevar loc, iar T.L. a comunicat ca Directia
Municipala pentru protectia drepturilor copilului a documentat deja cazul si a emis si o decizie. Totodata, T.L.
a mentionat in mod neoficial ca V.T. este un copil neascultator: , obraznic, nu frecventeaza scoala, nu se trage
la carte si fuge de la ore”. In acelasi timp, ea a negat c& D.E. l-ar fi lovit pe V.T., afirmand ci femeia I-a rugat
pur si simplu pe V.T. sd nu-i mai bata feciorul. Functionara de asemenea a mentionat ca romilor nu le place sa
mearga la scoald si sa se angajeze in cdmpul muncii.

Cazul a fost preluat de CNR, care a adresat o plangere la sectorul de politie n legatura cu acest caz, cerand
investigarea lui.

n réspunsul sdu citre CNR, politia a declarat ci respectivul caz fusese deja rezolvat de citre Directia pentru
protectia drepturilor copilului in cadrul a douad intalniri cu parintii, administratia scolii si profesorii implicati.
S-a convenit ca D.E. sa-si ceard scuze.

Tn anul urmator de studii 2008-2009, E.P. |-a transferat pe V.T. la o altd scoald. Mama lui V.T. a decis s& nu in-
tenteze proces pentru a ,nu complica lucrurile”, mentionand totodata ca nu crede ca in acest caz se va face
dreptate.

Niciun caz recent de rele tratamente discriminatorii impotriva romilor nu a fost inregistrat de organizatiile
locale.

1.4.2 Imigrantii din tarile Africii si Asiei

Pe teritoriul R. Moldova, in afard de asa-numitele ,comunitati etnice traditionale”, locuiesc si imigranti din
unele tari africane si asiatice. O mica parte din ei au cetatenia R. Moldova. Majoritatea sunt cetateni straini
sau apatrizi care locuiesc permanent pe teritoriul R. Moldova (10 ani si mai mult).

Dupa cum s-a mentionat mai sus, imigrantii neeuropeni sunt supusi abuzurilor verbale si fizice, violentei, re-
tinerilor si perchezitiilor in strada, precum si altor forme de intimidare si opresiune de catre politie. Cazurile
de abuzuri pe motiv de animozitate rasiald au fost frecvente®. Tn particular, numeroase astfel de cazuri au fost
inregistrate de ONG-urile locale Tn anii 2008-2009.

Drept urmare a adresarii imigrantilor din tarile Asiei si Africii catre Biroul Relatii Interetnice precum si catre
structurile internationale (OSCE, Consiliul Europei), aceste organizatii au adresat recomandari corespunzatoa-
re Tn atentia MAI. Potrivit observatiilor petitionarilor, dupa aceste actiuni situatia s-a imbunatatit si cazurile de
rele tratamente au devenit mai rare fata de acum 3 ani.

96 A se vedea mai sus, nota 90, pagina 18, constatarea 91.
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Probleme principale
Tn contextul acestui raport este important s se mentioneze urmatoarele probleme:

a) Verificarea identitatii de catre politie (Serviciul de patrula si santinela al municipiului Chisindu) in timpul
carora imigrantii din tarile Africii si Asiei au fost supusi insultelor, umilirilor, amenintarilor si, in unele cazuri,
chiar violentei fizice.

b) Esecul politiei de a examina in mod efectiv plangerile imigrantilor din tarile Africii si Asiei: au fost inre-
gistrate cazuri cand politistii refuzau sa inregistreze plangerile din partea imigrantilor din tarile asiatice si
africane. in unele cazuri, plangerile se refereau la abuzuri fizice si psihologice, precum si rele tratamente apli-
cate de persoane particulare. Colaboratorii politiei impuneau cetatenii strdini sa scrie plangerile sub dictare,
admitand Tn proces distorsionarea faptelor, ceea ce rezulta in imposibilitatea apararii drepturilor cetatenilor.
Au fost inregistrate si cazuri de intimidare si amenintari atunci cand reclamantii faceau observatii in legatura
cu actiunile ilegale ale politistilor.

c) Foarte putine cazuri de acest gen sunt raportate autoritatilor si ONG-urilor locale. Tn ciuda numeroaselor
incalcdri, imigrantii din tarile Africii si Asiei sunt extrem de reticenti in a aduce cazurile in fata instantelor de
judecatd nationale. Numarul mic de plangeri referitoare la actele de discriminare rasiald aduse in fata in-
stantelor si examinarea ineficienta a acestor plangeri de catre autoritatile statului de asemenea reprezintad o
ingrijorare majora.”’

1.4.3 Rele tratamente pe motiv de discriminare in baza de etnie in regiunea transnistreana

Tn 1989, 39,9% din locuitorii regiunii erau moldoveni/romani, 28,3% erau ucraineni si 25.4% - rusi.’® Potrivit
rezultatelor preliminare ale recensamantului din 2004, pe teritoriul regiunii controlate de administratia se-
paratista locuiesc 555.500 de persoane, cu 170.000 mai putin decat in 1989. Daca e sa credem rezultatelor
recensamantului desfasurat de autoritatile separatiste, in prezent moldovenii constituie doar 31,9%, in timp
ce rusii si ucrainenii reprezinta 30,3% si, respectiv, 28,8%.%

Situatia drepturilor omului in regiunea transnistreand a Moldovei continua sa trezeasca ingrijorari serioase.®
Numeroase rapoarte, precum si dosare depuse la CtEDO confirma existenta incalcarilor serioase a drepturilor
omului, comise de administratia din regiune. Populatia regiunii ramane discriminata in ceea ce priveste con-
ditiile minime de egalate in fata legii si accesul la institutiile si serviciile Statului in comparatie cu restul popu-
latiei R. Moldova. Tn perioada 2009-2010 au fost inregistrate numeroase cazuri de aplicare a torturii si relelor
tratamente n penitenciare, arest si detentie ilegald, precum si rapiri de persoane. Autoritatile constitutionale
esueazd Tn mod sistematic Tn investigarea cazurilor respective si sanctionarea persoanelor responsabile. Tn
esenta, populatia regiunii nu are acces la justitie si proces echitabil, fiind afectati negativ de situatia politica.**

Este foarte dificil sa evaluezi in detaliu situatia persoanelor care apartin minoritatilor nationale din regiunea
transnistreana a R. Moldova. in Opinia a treia privind R.Moldova, Comitetul Consultativ pentru CPMN, si-a
exprimat profunda Tngrijorare in legatura cu permanentele incalcari ale drepturilor omului, inclusiv cele ale
minoritatilor, in regiunea transnistreana. in special, de la adoptarea Opiniei a doua, nu s-a inregistrat imbuna-
tatirea situatiei celor care frecventeaza scolile cu predare in limba de stat cu utilizarea grafiei latine, precum si
a celor care predau in aceste scoli.’®

Probleme principale

n contextul acestui raport si reiesind din experienta de lucru si cazurile cu care a avut de a face Asociatia Pro-
mo-LEX, precum si din monitorizarea mass-media, se poate constata ca incidente de rele tratamente etnice

97 Ase vedea mai sus, nota 92, pagina 3.

98 M.Grecu, A.Taranu, Studiu privind ,Politica de epurare lingvistica din Transnistria”, Chisinau 2005 si Goskomstat. Rezultatele recensamantului unional din 1989.
Moscova, Gosstatizdat, 1990.

99 idem.

100 Ase vedea mai sus, nota 42.

101 Asociatia Promo-LEX, Raport: Drepturile Omului in Moldova 2009-2010, disponibil la http://www.promolex.md/upload/publications/ro/doc_1319534121.pdf

102 Ase vedea, CtEDO, cauzele Caldare si altii 42 c. Moldovei si Rusiei (cererea nr. 8252/05), Catan si altii 27 c. Moldovei si Rusiei (nr. 43370/04) si Cercavschi si
altii 98 c. Moldovei si Rusiei (nr. 18454/06), disponibile la http://www.promolex.md/index.php?module=litigation&cat=08&item=703
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au loc in regiunea transnistreana. Majoritatea cazurilor vizeaza rele tratamente indreptate impotriva etnicilor
moldoveni si comise de persoane particulare si exponenti ai ,,statului”. In principal, cazurile se refera la:

a) Atacuri comise de persoane particulare: au fost inregistrate cazuri cand etnici moldoveni au fost atacati de
persoane particulare in strada. Majoritatea cazurilor implica violenta fizica acompaniata de insulte la adresa
etniei victimelor.

b) Abuzurile fizice si psihologice comise de agentii ,statului” vizeaza cazuri de rele tratamente fata de etnicii
moldoveni inrolati in ,,armata” din regiune: Tinerii recruti, etnici moldoveni, sunt supusi la hartuiri, abuzuri
fizice si psihologice. Majoritatea victimelor refuza sa apeleze la autoritatile locale si constitutionale, fiind ame-
nintati de administratia ,, armatei”. De asemenea, in multe cazuri, de teama consecintelor negative, si parintii
victimelor refuza sa duca cazurile mai departe.

c) Esecul autoritatilor constitutionale ale R. Moldova in investigarea si sanctionarea cazurilor de rele tra-
tamente: Tn multe cazuri victimele Tncalcarilor drepturilor omului apeleaza la autoritatile constitutionale si
organele de drept. Tn majoritatea raspunsurilor oficiale se indica faptul cd autoritatile constitutionale nu con-
troleaza teritoriul respectiv, si, prin urmare, nu pot investiga cazurile respective, sau, dosarele penale sunt
initiate pentru ca sa fie suspendate in scurt timp, din cauza imposibilitatii de a identifica si sanctiona faptasii.

Exemple

Cazul 1-7ZV. locuieste in orasul Bender intr-o casa de locuit comuna cu un colaborator de militie de la Bender.
Acesta si colegii sdi de serviciu, o hartuiesc continuu pentru ca, potrivit lor, este cetatean al R.Moldova si do-
miciliul ei ar trebui sa fie in R.Moldova si nu regiunea transnistreana. Respectivii de asemenea o invinuiesc de
ocuparea averii (propriei case), initiind o ancheta penald pe acest fapt. Din 2008 Z.V. este supusa presiunilor
psihologice si chiar maltratarilor fizice. intr-o zi, militienii au scos-o cu forta din casa ei de locuit, fracturdndu-i
in proces mana dreapta.

Pentru familia doamnei Z.V., acest conflict s-a soldat si cu o tragedie. Th 2008, capul familiei, A.Z., fost angajat
la Procuratura din Tighina, a decedat. Sotia acestuia, Z.V., sustine ca el a fost otravit. , Plangerile mele au ramas
neexaminate pana in prezent.”

Desi a depus mai multe plangeri catre autoritatile constitutionale, problema sa a rdmas nesolutionata.*®

Cazul 2 - Cazul I.S., raionul Dubasari. A fost Tnrolat Tn armata transnistreand, iar din cauza ca nu putea vorbi
limba rusa, ci doar romana, era continuu batut de ofiterii din unitatea militara cu picioarele in corp, fata,
inclusiv cu taburetul si cu centura peste palme si impus sa Tnvete limba rusa. A parasit de cateva ori unitatea
militara de frica de a nu fi agresat. insd in 2010 a fost condamnat la 4 ani de inchisoare pentru ,parisirea”
samavolnicd a unitatii militare. in decembrie 2011 1.S a fost eliberat dupé ispasirea % din pedeapsa (conform
,Ukazului Presedintelui RMN de gratiere” Nr 946 din 8.12.2011).% in prezent tandrul se afl3 la tratament de
reabilitare. De asemenea, dupa ispdsirea ,,pedepsei” acesta urmeaza sa-si continue serviciul militar, probabil
n aceeasi unitate militara (conform locului de trai). Mama acestuia a depus cateva plangeri la organele locale
din regiune, insa fara vreun rezultat pozitiv.

Cazul 3 - 1n 2010, Tanarul X din or. Rabnita asculta in automobilul personal, parcat in centrul orasului Bender,
muzica romaneasca. La fel, in automobil era agatat drapelul tricolor al R.Moldova si Romaniei. La un moment
dat, X a fost scos din automobilul sau de cateva persoane necunoscute si lovit cu picioarele si batele. Nu a
reusit sa observe nimic, decat injuriile adresate in adresa sa ,,bei ruman” , bei okupantov”. Cand si-a revenit in
fire, X a observat ca din automobil au fost furate casetofonul auto si ambele drapele.

108 Caz mediatizat de Cotidianul Timpul (editia din 3.06.2011). Articolul este disponibil la: http://www.timpul.md/articol/familia-zolotco-din-tighina-striga-la-
cer%E2%80%A6-23894.html

104 Ase vedea ,Ukazul Presedintelui RMN de gratiere” nr. 946 din 8 decembrie 2011, disponibil la http:/president.pmr-gov.org/zakon/?category=28&id=3537
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1.5 Rele tratamente pe motiv de discriminare in baza de religie

n R. Moldova libertatea de constiintd este garantat3 si ea trebuie sd se manifeste in spirit de toleranta si de
respect reciproc.’® R. Moldova nu are o religie de stat.

Conform datelor Recensamantului din 2004, din numarul total al populatiei tarii, 93,3% s-au declarat de reli-
gie (confesiune religioasa) ortodoxa. Din randul persoanelor de alta religie (confesie), urmeaza a fi mentionati:
baptistii, reprezentand aproximativ 1,0% din total; adventistii de ziua a saptea, cu o pondere de 0,4% din total;
penticostalii, cu o pondere de 0,3%; crestinii de rit vechi si crestinii dupd Evanghelie, care au inregistrat cate o
pondere de 0,15% si de alte religii, decat cele enumerate, 1,1% din total populatie. Numarul persoanelor care
s-au declarat atei si fara religie a fost de 46 mii sau 1,4% din total. Circa 75,7 mii de persoane, reprezentand
2,2% din populatia tarii nu si-au declarat confesiunea.'®

Raporturile ce tin de libertatea de constiinta si de religie in R. Moldova sunt reglementate de Constitutia
R.Moldova si Legea Nr. 125 din 11.05.2007 privind cultele religioase si partile lor componente. Astfel, Artico-
lul 31 din Constitutie cu privire la Libertatea constiintei prevede:

(1) Libertatea constiintei este garantatd. Ea trebuie sa se manifeste in spirit de toleranta si de respect
reciproc.

(2) Cultele religioase sant libere si se organizeaza potrivit statutelor proprii, in conditiile legii.

(3) n relatiile dintre cultele religioase sant interzise orice manifestari de fnvrajbire.2?’

De asemenea, alineatul 2, Articolul 10 din Constitutie prevede ca Statul recunoaste si garanteaza dreptul
tuturor cetatenilor la pastrarea, la dezvoltarea si la exprimarea identitatii lor etnice, culturale, lingvistice
si religioase.**®

Articolul 4 intitulat ,Libertatea de constiinta si de religie” din Legea privind cultele religioase si partile lor
componente prevede:

(1) Orice persoana are dreptul la libertatea de gandire, de constiinta si de religie. Acest drept trebuie exercitat
n spirit de toleranta si de respect reciproc si cuprinde libertatea de a apartine sau nu unei anumite religii, de
a avea sau nu anumite convingeri, de a-si schimba religia sau convingerile, de a profesa religia sau convingerile
in mod individual sau in comun, in public sau in particular, prin invatatura, practici religioase, cult si indeplini-
rea riturilor. Fiecare persoand si comunitate religioasad poate adera liber la orice cult religios.*®

Tn pofida existentei acestor dispozitii, in R. Moldova, drepturile unor minorititi religioase sunt incilcate.

Astfel, in ultimii ani, ONG-urile din R.Moldova au inregistrat cazuri de hartuire, abuzuri fizice, retineri, perche-
zitii In strada, precum si abuzuri din partea organelor de drept. Aceste incalcari au vizat in principal musulma-
nii, evreii, protestantii si Martorii lui lehova.*°

Tn 2009, Comitetul Consultativ al Consiliului Europei privind CPMN, in Opinia a Treia cu privire la protectia
grupurilor minoritare din R. Moldova, a constatat, printre altele, ca persoanele care apartin unor grupuri re-
ligioase netraditionale sunt supuse abuzurilor verbale si fizice, violentei, retinerilor si perchezitiilor in strada,
precum si altor forme de intimidare si opresiune de catre politie.**

Totodata, trebuie sa se remarce ca numarul si impactul cazurilor de acest gen in anii 2009-2011 a scazut in
comparatie cu anul 2008.

1.5.1 Musulmanii

n prezent, in R. Moldova islamul este profesat de urmatoarele comunitti etnice: titari, azeri, persoane origi-
nare din tarile Asiei Mijlocii (uzbecii, kazahii, tadjicii) etc.'2 in principal, acestia sunt reprezentanti ai minorita-

105 A se vedea mai sus, nota 87, Articolul 31 ,Libertatea Constiintei”
106 Totalurile Recensamantului populatiei din R.Moldova din 2004, disponibil la:_http://www.statistica.md/newsview.php?l=ro&idc=168&id=2358

107 A se vedea mai sus, nota 87, Articolul 31 ,Libertatea Constiintei”

108 Ibid, Articolul 10 ,Unitatea poporului si dreptul la identitate”

109 Legea Nr. 125 din 11.05.2007 privind cultele religioase si partile lor componente, disponibila la: http://lex.justice.md/viewdoc.php?action=view&view=doc&id=324
889&lang=1

110 A se vedea mai sus, nota 42.

111 A se vedea mai sus, nota 90.

112 A se vedea Lista presedintilor asociatiilor obstesti ale minoritatilor nationale din Republica Moldova acreditate pe langa Biroul Relatii Interetnice disponibila la:
http://bri.gov.md/files/files/Lista%20liderilor.pdf
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tilor nationale care au cetatenia R. Moldova. Totodata, islamul este profesat si de un numar nesemnificativ de
etnici moldoveni. Tn acelasi timp, adepti ai islamului sunt si unii cetateni straini si apatrizi stabiliti temporar sau
permanent in R. Moldova, inclusiv: etnici arabi, turci, ceceni, persoane originare din Republica Daghestan,
precum si din unele tari ale Asiei si Africii.

Datele oficiale arata ca in R. Moldova locuiesc aproximativ 2.000 de musulmani. Pe de alta parte, potrivit
datelor oferite de Liga Islamica, numarul musulmanilor ce locuiesc in R. Moldova este de aproximativ 17.000.
Dezacordul dintre cifre poate fi explicat prin faptul ca nu toate aceste persoane sunt inregistrate oficial ca fiind
musulmani din cauza faptului ca guvernarile precedente au considerat islamul o religie ilegala.***

Probleme principale
Pentru scopul acestui raport, este pertinent sa se mentioneze urmatoarele probleme:

a) Refuzul de a inregistra in mod oficial Liga Islamicd din R.Moldova, dimpreuna cu hartuiri, amenintari si
abuzuri psihologice: Tncilcirile erau comise de actorii statului, fiind exercitate presiuni asupra fondatorilor
cultului islamic cu scopul de a-i determina sa-si retraga semndturile de pe cererea de inregistrare.

La 14 martie 2011, Ministerul Justitiei R. Moldova a inregistrat oficial prima organizatie musulmana din
R.Moldova — Liga Islamic3 din R.Moldova.'** ins§, este important si se mentioneze faptul c3, in pofida preve-
derilor Legii nr. 125 cu privire la cultele religioase si partile lor componente®*, procesul de inregistrare a fost
impiedicat de numeroase probleme, inclusiv amenintari, hartuiri si intimidari ale musulmanilor.

Potrivit Articolului 19 al Legii privind cultele religioase, pentru a inregistra un cult religios trebuie sa se pre-
zinte lista de fondatori, cetateni ai R. Moldova, cu semnaturile a cel putin 100 din ei.**® Potrivit membrilor Ligii
Islamice, aceasta cifra este nerezonabil de exagerata in comparatie cu numarul fondatorilor altor organizatii
necomerciale. De exemplu, pentru a inregistra o asociatie obsteasca este necesar sa se prezinte o lista cu doar
patru membri fondatori.

Potrivit membrilor Ligii Islamice, dupa depunerea listei in cauza la Ministerul Justitiei, continand datele per-
sonale ale fondatorilor, acestia din urma au fost supusi hartuirii si presiunilor psihologice din partea organelor
de drept. In special, au fost efectuate numeroase apeluri telefonice de citre reprezentantii SIS si ai MAI. Re-
prezentantii SIS se interesau daca cetdteanul respectiv este fondator al cultului islamic, daca el isi da seama de
consecintele actiunilor sale, daca el doreste sa-si retraga semnatura de pe lista membrilor fondatori. Se efec-
tuau si apeluri cu caracter amenintator. De asemenea, fondatorii Ligii Islamice erau permanent invitati pentru
Ldiscutii” la SIS. Tn timpul acestor discutii, ei erau supusi amenintérilor, intimidérilor si presiunilor psihologice.

Tn special, cetatenii erau indemnati in mod direct s& renunte s& participe la fondarea cultului islamic si s evite
contactele cu initiatorii inregistrarii cultului in R. Moldova. Tn caz de refuz, ei erau avertizati despre posibila
aparitie a problemelor si neplacerilor de diferit gen. Presiuni se exercitau si prin contactarea rudelor apropiate
ale semnatarilor, in particular, se practicau apelurile telefonice si convorbirile directe cu parintii.

Tn rezultatul acestor actiuni, fondatorii au fost impusi sa-si retragd semnaturile, pentru ca autorititile statului
sa aiba un motiv formal pentru a refuza nregistrarea cultului islamic pe teritoriul R. Moldova.

b) O alta problema se refera la violenta aplicatad de politie in timpul raziilor asupra participantilor la rugaciuni-
le colective de vineri: Refuzul inregistrarii cultului islamic a impiedicat musulmanii sa desfasoare servicii divine
colective. Membrii Ligii Islamice au raportat numeroase cazuri de actiuni violente comise de politie.

Dupa cum a comunicat cetateanul B.B., slujbele musulmanilor, in particular rugaciunile saptamanale de vineri,
care potrivit traditiei sunt colective, deseori erau intrerupte de actiunile violente ale organelor afacerilor
interne (politiei). Au fost inregistrate multiple cazuri cand n timpul rugaciunilor, in incaperea in care acestea
se organizau, descindeau colaboratori ai politiei, care purcedeau la verificarea actelor, exercitand presiune
psihologicd si fizicd asupra cetitenilor, comitand alte acte ilegale. n special, acestia adresau intrebéri intr-o
maniera grosolana despre scopul intrunirii, scopul aflarii in R. Moldova, lansau amenintari privind aplicarea
sanctiunilor si expulzarea din R.Moldova. La replicile cetatenilor precum ca ei nu incalca legea si se intrunesc

113 Radio Europa Libera, articol din 18 mai 2011 http://www.rferl.org/content/moldovans_rally_against_recognition_of_islam/24179150.html
114 A se vedea Registrul de Stat al Organizatiilor Necomerciale http://rson.justice.md/organization/view/5928

115 A se vedea nota 109.

116 A se vedea nota 109, Articolul 19.
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exclusiv pentru a se ruga, politistii reactionau brutal, jignind si injosind participantii la intrunire. Deseori po-
litia actiona in echipament special destinat atacului — masti, arme de asalt si veste anti-glont. Scopul acestor
actiuni este de a intimida cetatenii si a exercita influenta psihologica asupra lor pentru a-i determina sa nu mai
participe la slujbele religioase.

Pana in 2008 politistii au Intocmit procese-verbale de constatare a contraventiilor administrative in baza arti-
colului 200 al Codului cu privire la contraventiile administrative din 29.03.1985 (expirat la 31 mai 2009), care
pedepsea ,exercitarea, in numele unui cult inregistrat sau neinregistrat, fie in nume propriu, a unor practici si
ritualuri care contravin legislatiei in vigoare”. intocmind procesele-verbale, reprezentantii MAI ficeau referin-
ta la faptul ca islamul nu este inregistrat oficial ca si cult in R. Moldova si, prin urmare, desfasurarea ritualurilor
religioase islamice este ilegala in R.Moldova.

Noul Cod Contraventional, nr. 218-XVI din 24 octombrie 2008, de asemenea contine un articol ce vizeaza in-
calcarea legislatiei cu privire la cultele religioase (art. 54 (3), care pedepseste ,exercitarea, in numele unui cult
religios ori Tn nume propriu, a unor practici si ritualuri care contravin Legii privind cultele religioase si partile
lor componente”. Tnsa, potrivit membrilor Ligii Islamice, sanctiuni conform acestui articol persoanelor care
profeseaza islamul nu au fost aplicate.

c) O altd problema se refera la esecul organelor de drept in acordarea protectiei victimelor abuzurilor psiho-
logice si fizice comise de persoane particulare: Au fost inregistrate cazuri cand musulmanii se plangeau politiei
despre acte de violenta comise impotriva lor de persoane particulare. Politia nu a intreprins masuri pentru a
investiga in mod corespunzator aceste cazuri si a-i pedepsi pe agresori.

Exemplu

Cazul 1 - 0.0. este o studenta de 19 ani care-si face studiile la o universitate din R.Moldova. La varsta de 17
ani ea s-a convertit la islam, dupa care s-a casatorit, potrivit traditiilor musulmane, cu un barbat pe care I-a
intalnit doar atunci cand s-a inregistrat actul casatoriei. Dupa nunta, sotul i-a interzis O.0. sa-si viziteze parintii
si rudele, astfel izoland-o. Ea a fost supusa relelor tratamente si umilintelor, uneori fiind impusa sa faca menaj
n toiul noptii, alteori sa stea toata noaptea cu mainile Tn aer pentru ca indraznise sa-i faca sotului observatie
de fata cu parintii lui. 0.0. a fost impusa sa abandoneze universitatea, pe motiv ca de la o femeie musulmana
nu se asteaptd sd aiba studii. intr-o zi, dupa o disputd cu soacra sa, sotul a abuzat-o fizic pe 0.0., provocandu-i
vatamari corporale. 0.0. i-a spus sotului sau ca doreste sa renunte la islam si sa-| pardaseasca, fapt pentru care
el a amenintat-o cu moartea. La suferintele sale fizice s-au adaugat si suferinte de ordin psihologic. Ea a mers
la sectia de politie pentru a cere ajutor, spunandu-i politistului ca fusese amenintata cu moartea. Politistul in
cauza a ascultat-o, i-a spus ca nu vede nici un semn vizibil de trauma si ca in acest caz ea are nevoie de un mar-
tor pentru a confirma faptul ca fusese amenintata. Astfel, el a descurajat-o, avand in vedere ca parintii sotului
nu aveau sd depund marturii, [3sand-o in imposibilitate de a demonstra actul de violent. n final, politistul a
afirmat ca el nu poate interveni pentru ca este vorba de o chestiune legata de religia islamica, spunandu-i ca
de vreme ce ea a decis sa se converteasca la islam, ar face bine sa suporte consecintele.’’

117 Caz relatat de Asociatia Obsteasca ,ProGeneva”
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Capitol 2

B OBLIGATII IN DOMENIUL DREPTULUI
INTERNATIONAL

Acest capitol prezinta obligatiile R. Moldova asumate prin diverse instrumente internationale si regionale n
domeniul drepturilor omului menite sa asigure protectie impotriva relelor tratamente discriminatorii.

2.1 Tratate ONU

n general, R. Moldova are o performanta bund in ceea ce priveste ratificarea instrumentelor internationale si
regionale majore in domeniul drepturilor omului. R.Moldova este parte la noua din cele zece tratate de baza
ONU in domeniul drepturilor omului, exceptie fiind Conventia Internationala cu privire la protectia drepturilor

tuturor muncitorilor migranti si a membrilor familiilor acestora.

familiilor acestora (1990)

Denumirea tratatului Semnat | Anul
Pactul international cu privire la drepturile civile si politice (1966) DA 1993
Primul Protocol optional la Pactul international privind drepturile civile si politice (1976) DA 2005/2008
Al doilea Protocol optional la Pactul international privind drepturile civile si politice (1989) DA 2006
Pactul international cu privire la drepturile economice, sociale si culturale (1966) DA 1993
Primul Protocol optional la Pactul international privind drepturile economice, sociale si

NU
culturale (2008)
Conventia pentru prevenirea si pedepsirea crimelor de genocid (1948) DA 1993
Conventia privind eliminarea tuturor formelor de discriminare rasiala (1965) DA 1993
Declaratia pe marginea Articolului 14 privind admiterea pldngerilor individuale NU
Conventia pentru reprimarea si pedepsirea crimelor de apartheid (1973) DA 2005
Conventia privind eliminarea tuturor formelor de discriminare impotriva femeilor (1979) DA 1994
Protocolul optional la Conventia privind eliminarea tuturor formelor de discriminare
N . . DA 2006
impotriva femeilor (1999)
Conventia Impotriva torturii si altor tratamente sau pedepse crude, inumane sau

DA 1995
degradante (1984)
Protocolul optional la Conventia impotriva torturii si altor tratamente sau pedepse crude,
. DA 2006
inumane sau degradante (2002)
Conventia privind drepturile persoanelor cu dizabilitati (2006) DA 2007/2010
Protocolul optional la Conventia privind drepturile persoanelor cu dizabilitéti (2006) NU
Conventia privind drepturile copilului (1989) DA 1993
Primul Protocol optional la Conventia privind drepturile copilului (2000) DA 2002/2004
Al doilea Protocol optional a Conventia privind drepturile copilului (2000) DA 2002/2007
Conventia pentru protectia drepturilor tuturor muncitorilor migranti si a membrilor NU

Rezumatul prevederilor principale:
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2.1.1 Pactul international cu privire la drepturile civile si politice (1966) (PIDCP)
PIDCP stabileste obligatiile Statelor Parti de a proteja libertatile civile si politice ale indivizilor pe teritoriul sau.

PIDCP obliga Statele Parti sa garanteze egalitatea si sa asigure protectie impotriva discriminarii. Acesta preve-
de, in Articolul 2(1), ca drepturile din cadrul PIDCP trebuie protejate ,fara nici o deosebire de orice fel, cum
ar fi rasa, culoare, sex, limba, religie, opinie politica sau orice alta opinie, origine nationald sau sociala, avere,
nastere, sau intemeiata pe orice alta imprejurare.” De asemenea, un drept general la nediscriminare se enun-
tad in Articolul 26, care prevede:

, Toate persoanele sunt egale in fata legii si au, fdrd discriminare, dreptul la o ocrotire egald din partea
legii. In aceastd privintd, legea trebuie sa interzicd orice discriminare si sd garanteze tuturor persoa-
nelor o ocrotire egald si efectivd contra oricdrei discrimindri, intemeiatd pd rasd, culoare, sex, limbd,
religie, opinie politicd sau orice altd opinie, origine nationald sau sociald, avere, nastere sau bazatd pe
orice altd imprejurare.”

Egalitatea de gen este protejata de cdtre Articolul 3, care obligd Statele Parti sa asigure ,,dreptul egal al bar-
batilor si al femeilor de a se bucura de toate drepturile civile si politice”, iar drepturile rezervate copiilor sunt
ocrotite de Articolul 24. Statele Parti sunt de asemenea obligate sa protejeze drepturile egale ale sotilor in
conformitate cu Articolul 23.

Articolul 7 al PIDCP stabileste obligatiile ce tin de prevenirea torturii ori tratamentelor sau pedepselor cru-
de, inumane sau degradante. Tn privinta aspectului specific al relelor tratamente discriminatorii, Articolul 20
interzice “[o]rice indemn la urd national3, rasiala sau religioasa care constituie o incitare la discriminare, la
ostilitate sau la violenta”.

Comentariile Generale ale Comitetului pentru Drepturile Omului dezvolta drepturile expuse in PIDCP.

Comentariul General nr.15 confirma faptul cd, in conformitate cu PIDCP, Statele Parti sunt obligate sa pro-
tejeze drepturile indivizilor pe teritoriul sdu, fara nici o discriminare intre cetdteni sau straini. Prin urmare,
drepturile solicitantilor de azil, refugiatilor, apatrizilor si muncitorilor migranti trebuie sa fie ocrotite in aceeasi
masura ca si cele ale cetatenilor R. Moldova.

Comentariul General nr.18 ofera indruméri detaliate privind principiul nediscriminarii. in paragraful 7, acesta
defineste discriminarea drept:

“orice deosebire, excludere, restrictie sau preferintd care se bazeazd pe orice temei precum rasd, culoa-
re, sex, limbd, religie, opinie politicd sau orice altd opinie, origine nationald sau sociald, avere, nastere
sau intemeiatd pe orice altd imprejurare, si care are ca scop sau efect inldturarea sau restrdngerea
recunoasterii, beneficierii sau exercitdrii a tuturor drepturilor si libertdtilor de cdtre toate persoanele,
in conditii de egalitate.”

Paragraful 8 al Comentariului General nr.18 confirma faptul ca , beneficierea de drepturi si libertati in conditii
de egalitate nu inseamna insa si un tratament identic in fiecare caz”, iar paragraful 10 reitereaza ideea Co-
mentariului General nr.4 stipuland ca uneori poate fi necesar ca Statele Parti ,,sa intreprinda actiuni pozitive
pentru a diminua sau reduce conditiile care cauzeaza sau contribuie la perpetuarea discriminarii interzise de
catre Pact”, lucru care poate presupune oferirea unui tratament special pentru unele categorii ale populatiei.
n cele din urma, paragraful 13 confirma faptul ¢ ,nu fiecare diferentiere de tratament va constitui discrimi-
nare, dacd temeiurile pentru o astfel de diferentiere sunt rezonabile si obiective si dacd se urmareste un scop
legitim 1n sensul Pactului.”

Tn privinta torturii si relelor tratamente, Comentariul General nr.20 confirm c& obligatiile enuntate in Articolul
7 sunt nederogabile si ca obligatia de a preveni comportamentele expuse in acest articol include si cerinta ca
orice plangere referitoare la astfel de tratamente sa fie investigate in mod efectiv de autoritatile competente.
De asemenea, Comentariul General nr.20 ofera si alte indrumari privind formele de tratament care trebuie
interzise in temeiul Articolului 7, inclusiv pedepsele corporale, detentia in regim celular, experimentele medi-
cale si stiintifice fara liber consimtamant. Acesta mai confirma ca Articolul 7 protejeaza nu doar pe cei detinuti
n nchisori, dar si pe cei aflati in institutii educationale si medicale. Comentariul General nr.20 de asemenea
confirma ca Articolul 7 ofera protectie impotriva actiunilor comise atat de oficiali din numele statului, cat
si de persoane particulare. Acesta solicita sa se ofere instruire colaboratorilor organelor de drept, politiei,
institutiilor medicale si oricdror altor persoane implicate in custodia sau tratamentul oricarui individ supus
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vreunei forme de arest, detentie sau privatiune de libertate, astfel incat sa se previna in mod corespunzator
tratamentele interzise de Articolul 7.

Comentariul General nr.24 confirma ca dreptul la protectie Tmpotriva torturii ori tratamentelor sau pedep-
selor crude, inumane sau degradante constituie o norma a dreptului cutumiar international si, prin urmare,
Statele Parti nu pot exprima rezerve fata de obligatia enuntata in Articolul 7 al PIDCP.

Comentariul General nr.28, care ofera indrumari privind interpretarea si aplicarea Articolului 3 al PIDCP, ofera
exemple de rele tratamente discriminatorii in baza de gen. Acestea includ infanticid feminin, arderea vaduve-
lor si uciderile legate de zestre, violenta in familie si alte forme de violenta impotriva femeilor, inclusiv violul,
avortul si sterilizarea fortata, mutilarea genitala, traficul si prostitutia fortata.

Paragraful 8 al Comentariului General no.29 confirma ca in pofida faptului ca Articolul 26 nu se regdseste in
lista prevederilor nederogabile ale PIDCP, exista elemente ale dreptului la nediscriminare de la care nu pot
exista abateri in nici o imprejurare. Tn special, Articolul 4(1) al PIDCP confirma c& una din conditiile pentru a
justifica orice derogare de la Pact este ca masurile derogatorii sa nu implice discriminare doar in temeiul rasei,
culorii, sexului, limbii, religiei sau originii sociale.

Comentariul General nr.31 confirma ca obligatiile asumate de Statele Parti prin PIDCP sunt satisfacute in depli-
na masura doar daca cetatenii sunt protejati nu doar de incalcarile comise de agenti ai statului, ci si de incal-
cari comise de persoane sau entitati particulare. Daca un Stat Parte esueaza sa ,intreprinda masuri corespun-
zatoare sau sa exercite diligenta cuvenita pentru a preveni, pedepsi, investiga sau redresa prejudiciul cauzat
de asemena acte comise de persoane sau entitati particulare,” acest fapt trebuie considerat a fi o incalcare
comisa de catre Stat. Acest lucru este deosebit de relevant in cazul relelor tratamente discriminatorii, datorita
faptului cd multe violari de acest gen sunt comise de persoane particulare. Comentariul General nr.31 con-
firma ca ,Statele Parti trebuie sa intreprinda actiuni pozitive pentru a se asigura cd persoanele sau entitatile
particulare nu vor aplica torturd ori tratamente sau pedepse crude, inumane sau degradante asupra celor care
se afld in subordinea lor” in cele din urm4, in paragraful 15 al Comentariului General nr.31, Comitetul pentru
Drepturile Omului confirma ca esecul unui Stat Parte in a investiga in mod corespunzator plangerile privind
vreo incalcare ar putea constitui o violare separata a Pactului, iar Tncetarea incalcarii reprezinta un element
necesar in obtinerea unui remediu efectiv.

Primul Protocol la Pactul international cu privire la drepturile civile si politice

Importanta ratificarii de catre R. Moldova a Primului Protocol Optional la PIDCP consta in faptul ca acesta
ofera Comitetului pentru Drepturile Omului jurisdictia sa examineze petitii de la indivizi din R.Moldova care se
considera victime ale incalcarilor prevederilor PIDCP.

R. Moldova a adoptat o declaratie in care se spune ca prevederile Protocolului se vor aplica doar in teritoriul
efectiv controlat de catre autoritdtile moldovene. De asemenea, conform declaratiei, Comitetul pentru Drep-
turile Omului nu are competenta sa examineze comunicari privind incalcari ce au avut loc Thainte de intrarea
n vigoare a Protocolului in R. Moldova.

La fel, R. Moldova a formulat o rezerva in privinta Protocolului Optional la PIDCP care spune ca Comitetul pen-
tru Drepturile Omului nu va avea competenta sa examineze comunicari din partea indivizilor din R. Moldova
care sunt in proces de examinare sau au fost deja examinate de alt organism international specializat.

Al doilea Protocol la Pactul international cu privire la drepturile civile si politice

Importanta ratificarii de catre R. Moldova a celui de-al Doilea Protocol Optional la PIDCP consta in angajamen-
tul ca nimeni in R. Moldova nu va fi executat, iar pedeapsa cu moartea trebuie abolita. R. Moldova a formulat
o declaratie in care se spune ca prevederile Protocolului se vor aplica doar pe teritoriul efectiv controlat de
autoritatile moldovene.

2.1.2 Pactul international cu privire la drepturile economice, sociale si culturale (1966) (PIDESC)

PIDESC stabileste obligatia Statelor Parti de a proteja drepturile economice, sociale si culturale ale indivizilor
de pe teritoriul sau.
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La fel ca si in cazul PIDCP, PIDESC cere Statelor Parti sa garanteze egalitatea si sa ofere protectie contra discri-
minarii. Acesta prevede, in Articolul 2(2), ca toate drepturile continute in PIDESC trebuie ocrotite ,,fara nici o
deosebire, precum pe baza de rasa, culoare, sex, limba, religie, opinie politica sau orice alta opinie, origine
nationala sau sociald, avere, nastere sau orice alta imprejurare.” PIDESC de asemenea ocroteste egalitatea
intre barbatii si femei (Articolul 3), tratamentul egal in relatiile de munca (Articolul 7) si tratamentul egal in
educatie (Articolul 13).

Comentariile Generale ale Consiliului Economic si Social ofera indrumare aditionala pentru Statele Parti in
ceea ce priveste obligatiile asumate in cadrul PIDESC.

Comentariul General nr.20 ofera instructiuni aditionale in privinta obligatiei ce tine de nediscriminare din
Articolul 2(2) al PIDESC. Acesta reitereaza definitia ,discriminarii” enuntate in Comentariul General nr.18 al
Comitetului pentru Drepturile Omului, subliniind necesitatea de a elimina atat discriminarea formala cat si
cea functionald. Comentariul General nr.20 de asemenea ofera definitii utile pentru discriminare directa si
indirecta si stabileste conditiile in care tratamentul diferentiat va fi considerat acceptabil, adica atunci cand
acesta este atat rezonabil cat si obiectiv. Comentariul mai contine si o lista a temeiurilor de discriminare care
ar putea fi considerate de referinta la ,,alte imprejurari” din Articolul 2(2) al PIDESC. Aceasta include dizabili-
tatea, varsta, nationalitatea, statutul civil si familial, orientarea sexuala si identitatea de gen, sanatatea, locul
de resedintd si situatia economicd si social3. Tn cele din urma, Comentariul General nr.20 oferd instructiuni
n privinta pasilor pe care Statele Parti trebuie sa-i faca pentru a elimina discriminarea si a asigura egalitatea.
Acest lucru trebuie indeplinit prin adoptarea unor legi, elaborarea si implementarea strategiilor, politicilor si
planurilor de actiuni care sa vizeze atat discriminarea formala cat si cea practicd admisa de catre actori publici
sau privati Tn domeniul drepturilor ocrotite de Pact, asigurarea mecanismelor si institutiilor pentru abordarea
efectiva a caracterului individual si structural al prejudiciului cauzat de discriminare, precum si asigurarea mo-
nitorizarii eficiente a masurilor adoptate pentru satisfacerea prevederilor Articolului 2(2) al PIDESC.

Mai multe detalii cu privire la obligatiile Statelor Parti de a preveni nediscriminarea pot fi gasite in alte Comen-
tarii Generale ale Consiliului Economic si Social, inclusiv in legatura cu aplicarea principiului nediscriminarii
vizavi de drepturile la locuintd adecvata (Comentariul General nr.7), alimentare (Comentariul General nr.12),
educatie (Comentariul General nr.13), sanatate (Comentariul General nr.14), alimentarea cu apa (Comentariul
General nr.15), drepturile autorului (Comentariul General nr.17), munca (Comentariul General nr.18) si secu-
ritate sociald (Comentariul General nr.19). Comentariul General nr.16 se axeaza pe obligatia Statelor Parti de
a asigura drepturi egale pentru femei si barbati in privinta beneficierii de drepturi garantate de PIDESC, iar
Comentariile Generale 5 si 6 tin de drepturile persoanelor cu dizabilitati si, respectiv, persoanelor in etate.

Primul Protocol optional la Pactul international privind drepturile economice, sociale si culturale (2008)

Importanta faptului ca R. Moldova nu a ratificat Primul Protocol optional la Pactul international privind dreptu-
rile economice, sociale si culturale din 2008 consta in faptul ca persoanele din R. Moldova nu au posibilitatea
de a depune petitii individuale in legatura cu incalcarile drepturilor lor garantate de PIDESC spre a fi examinate
de catre Consiliul Economic si Social. Guvernul R. Moldova trebuie incurajat sa ratifice Protocolul optional la
PIDESC astfel incat persoanele de pe teritoriul sdu sa poate beneficia pe deplin de protectia oferitd de Pact.

2.1.3 Conventia pentru prevenirea si pedepsirea crimelor de genocid (1948)
(Conventia impotriva genocidului)
Conventia impotriva genocidului, in Articolul 2, defineste astfel ,,genocidul”:

e ‘“oricare dintre actele de mai jos, comise cu intentia de a distruge, in totalitate sau numai in parte, un
grup national, etnic, rasial ori religios, cum ar fi:
e (a) omordrea membrilor unui grup ;

e (c) supunerea intentionatd a grupului la conditii de existentd care urmdreste distrugerea fizicd totald
sau partiald;
e (d) impunerea mdsurilor care urmdresc reducerea natalitdtii in cadrul grupului; si/sau

e (e) transferarea fortatd a copiilor dintr-un grup in altul.
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Partile Contractante la Conventia impotriva genocidului confirma ca genocidul, fie in timp de pace sau razboi,
este o crima de drept international si se angajeaza sa previna si sa pedepseasca actele de genocid. Genocidul
este un exemplu extrem de rele tratamente discriminatorii, astfel ca obligatia R. Moldova de a preveni si pe-
depsi asemenea acte este relevanta pentru acest studiu.

2.1.4 Conventia privind eliminarea tuturor formelor de discriminare rasiala (1965) (CEDR)

CEDR a fost adoptat pentru a extinde principiile egalitatii fata de toate fiintele umane, fara nici o deosebire
bazata pe rasa, culoare sau origine nationald, stabilite atat in Carta Natiunilor Unite, cat si in Declaratia Uni-
versala a Drepturilor Omului.

,Discriminarea rasiala” este definita, in Articolul 1, drept ,,orice deosebire, excludere, restrictie sau preferinta
intemeiata pe rasa, culoare, descendenta sau origine nationala sau etnica, care are ca scop sau efect inlatu-
rarea sau restrangerea recunoasterii beneficierii sau exercitarii, in conditii de egalitate, a drepturilor si liber-
tatilor fundamentale ale omului in domeniile politic, economic, social si cultural sau in oricare alt domeniu
al vietii publice.” Articolul 1(4) confirma ca masurile intreprinse pentru a asigura dezvoltarea unui grup rasial
sau etnic care necesita o asemenea protectie nu vor fi considerate discriminare rasiala, astfel permitandu-se
intreprinderea masurilor pozitive pentru a rezolva situatii de discriminare de durata.

n conformitate cu Articolul 2 al CEDR, Statele P&rti condamni discriminarea rasial3 si se angajeazi sa elimine
discriminarea rasial3 pe teritoriile lor. Tn privinta problemei relelor tratamente discriminatorii:

i. 1n Articolul 4, Statele Parti se angajeaza sa declare delicte pedepsite prin lege ,orice acte de violenta
sau incitare la astfel de acte, indreptate impotriva oricarei rase sau oricarui grup de persoane de o alta
culoare sau de o alta origine etnica”; si

ii. Tn Articolul 5, Statele Parti se angajeaza ,,sa interzica si sa elimine discriminarea rasiala sub toate for-
mele si sa garanteze dreptul fiecaruia la egalitate in fata legii, fara deosebire de rasa, culoare, origine
nationala sau etnic3, in special in beneficierea de [...] dreptul la securitatea persoanei si la protectia
statului impotriva violentelor sau maltratarilor, fie din partea functionarilor guvernului, fie a oricarui
individ, grup sau institutie.”

Recomandadrile Generale ale Comitetului pentru Eliminarea Discrimindrii Rasiale ofera instructiuni aditionale
pentru Statele Parti in privinta obligatiilor lor asumate n cadrul CEDR.

Recomandarea Generala nr. 15 detaliaza obligatiile enuntate Tn Articolul 4 al CEDR, in special cele legate de
violenta organizata in temeiul originii etnice. Aceasta declara ca pentru a satisface obligatiile Articolului 4,
,Statele Parti nu trebuie doar s adopte legi corespunzitoare, ci si sa asigure executarea lor efectivi. intrucat
amenintarile si actele de violenta rasiald pot duce usor la comiterea altor asemenea acte si genera o atmo-
sferd de ostilitate, doar o interventie imediata poate satisface obligatia unei reactii efective.” Recomandarea
Generala nr.20 ofera indrumare privind ,implementarea nediscriminatorie a drepturilor si libertatilor”. Reco-
mandarea Generala nr.27 ofera instructiuni in ceea ce priveste prevenirea discriminarii rasiale indreptate im-
potriva romilor. In paragrafele 12 si 16 ale Recomandarii Generale, Comitetul pentru Eliminarea Discriminrii
Rasiale recomanda sa se asigure prevenirea violentei rasiale (un exemplu de rele tratamente discriminatorii)
Tmpotriva romilor. Paragraful 24 al Recomandarii Generale nr.30 ofera instructiuni utile privind sarcina pro-
batorie in cauzele ce implica discriminare rasiala. Aceasta afirma ca ,, din moment ce un necetatean a stabilit
un caz de discriminare rasiala prima facie, va fi obligatia paratului de a aduce dovezile pentru o justificare
obiectiva si rezonabila a tratamentului diferentiat”.

Declaratia pe marginea Articolului 14 al Conventiei privind eliminarea tuturor formelor de discriminare
rasiala privind admiterea plangerilor individuale

Articolul 14 al CEDR prevede ca Statele Parti pot declara ca recunosc competenta Comitetului pentru Elimi-
narea Discriminarii Rasiale de a receptiona si examina plangeri din partea persoanelor sau grupurilor de per-
soane de pe teritoriul sdu privind Tncalcarea drepturilor lor garantate de CEDR. Guvernul R. Moldova trebuie
incurajat sa adopte o declaratie in temeiul Articolului 14 al CEDR astfel incat persoanele de pe teritoriul sau sa
poate beneficia pe deplin de protectia oferita de CEDR.
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2.1.5 Conventia pentru reprimarea si pedepsirea crimelor de apartheid (1973)
(Conventia impotriva apartheidului)

i. Conventia Tmpotriva apartheidului defineste, in Articolul 2, ,crima de apartheid” drept ,acte inuma-
ne [...] comise in scopul instituirii sau mentinerii dominatiei unui grup rasial de fiinte umane asupra
altui grup si de a-l asupri sistematic pe acesta”. Articolul 2 da exemple de asemenea acte inumane,

tului lor la demnitate sau prin supunerea lor torturii sau unor tratamente ori pedepse crude, inumane
sau degradante;

ii. impunerea deliberata unui grup rasial sau mai multe grupuri rasiale a unor conditii de viata menite sa
duca la distrugerea lor fizica totala sau partial3; si

iii. exploatarea muncii membrilor unui grup rasial sau a mai multor grupuri rasiale, in special prin supune-
rea la munci fortate.

n Articolul 1 al Conventiei impotriva apartheidului, Statele P&rti confirma c3 apartheidul este o crim& impotri-
va umanitatii, iar in Articolul 4, ele se angajeaza sa ia masuri legislative sau orice alte masuri necesare pentru
a reprima si preveni orice incurajare a crimelor de apartheid, precum si sa adopte toate masurile necesare
pentru a urmari, judeca si pedepsi asemenea crime.

Apartheidul este un exemplu extrem de rele tratamente discriminatorii, astfel ca obligatia R. Moldova de a
preveni si pedepsi asemenea acte este relevantd pentru acest studiu.

Este important sa se mentioneze rezerva formulata de R. Moldova in cadrul Conventiei impotriva aparthei-
dului, prin care se stipuleaza ca documentul se va aplica doar pe teritoriul efectiv controlat de autoritati R.
Moldova.

2.1.6 Conventia privind eliminarea tuturor formelor de discriminare
impotriva femeilor (1979) (CEDF)

Articolul 1 al CEDF defineste ,discriminare fata de femei” drept “orice diferentiere, excludere sau restrictie
bazata pe sex, care are drept efect sau scop sda compromita ori sa anihileze recunoasterea, benefierea sau
exercitarea de catre femei, indiferent de statutul lor matrimonial, pe baza egalitatii dintre barbat si femeie,
a drepturilor omului si libertatilor fundamentale, in domeniile politic, economic, social, cultural si civil sau in
orice alt domeniu.”

n Articolul 2 al CEDF, Partile condamné discriminarea fatd de femei si convin s ,, duci prin toate mijloacele
si fara Intarziere o politica pentru eliminarea discriminarii fata de femei” prin diferite masuri enumerate in
acest articol.

Articolul 4 al CEDF confirma ca adoptarea masurilor speciale menite sa protejeze femeile in timpul maternita-
tii nu vor fi considerate discriminatorii.

in privinta relelor tratamente discriminatorii, potrivit Articolului 6 al CEDF, Statele Parti se angajeaza sd ia ,toa-
te masurile corespunzatoare, inclusiv in domeniul legislativ, pentru reprimarea sub toate formele existente a
traficului de femei si a exploatarii prostituarii femeii.”

Articolele 7-14 ale CEDF stabilesc obligatii privind eliminarea discriminarii fata de femei in anumite domenii
ale vietii, inclusiv politica, nationalitate, educatie, relatii de munca, casatorie, sandtate si securitate sociala.
Articolul 15 cere Statelor Parti sa acorde femeilor egalitate in relatie cu barbatii in fata legii.

Recomandarile Generale emise de Comitetul pentru Eliminarea Discriminarii impotriva Femeilor ofera mai
multe instructiuni in ceea ce priveste interpretarea si aplicarea prevederilor CEDF. Recomandarea Generala
nr.19 vizeaza problema violentei fata de femei. Documentul confirma ca violenta pe baza de gen este o forma
de discriminare care inhiba grav abilitatea femeilor de a se bucura de drepturi si libertati in baza egalitatii cu
barbatii, precum si faptul ca implementarea in deplina masura a CEDF cere Statelor parti sd ia masuri pozitive
pentru a elimina toate formele de violenta fata de femei. La fel, Recomandarea Generala nr.19 explica faptul
ca violenta pe baza de gen ,include actiuni care produc dauna sau suferinta fizica, psihica sau sexuala, ame-
nintari referitoare la astfel de actiuni, constrangeri si alte privari de libertate”. Documentul mai clarifica faptul
ca obligatiile Statelor Parti de a proteja indivizii de violenta pe baza de gen nu se limiteaza doar la violenta
comisa de catre sau din numele Guvernelor; Statele Parti pot fi de asemenea responsabile pentru acte parti-



culare, in cazul in care nu reusesc sa actioneze cu diligenta rezonabild pentru a preveni incalcarile drepturilor
sau pentru a investiga si pedepsi actele de violentd, precum si pentru a acorda compensatii. De asemenea,
Recomandarea Generala nr.19 ofera si exemple de violenta pe baza gen, inclusiv:

i. Violenta si abuzul in familie, casatoria fortata, omorurile legate de zestre, atacurile cu acid si circumci-

zia femeilor;

ii. Traficul si prostituarea fortatd;

iii. Hartuirea sexuald la locul de munca;

iv. Sterilizarea sau avortul obligatoriu; si

v. Violenta domestica, inclusiv bataile si violul.

in finalul Recomandarii Generale nr.19, Comitetul pentru Eliminarea Discrimindrii impotriva Femeilor oferd o
serie de recomandari specifice, inclusiv:

1. Statele parti trebuie sa intreprinda masuri eficiente si corespunzatoare pentru evitarea tuturor forme-
lor de violenta bazata pe gen, fie printr-un act privat sau public;

2. Statele parti trebuie sa se asigure ca legile impotriva violentei domestice si abuzului, violului, atacurilor
sexuale si altor forme de violenta bazata pe gen, ofera tuturor femeilor protectie adecvata si respecta-
rea integritatii si demnitatii lor. Victimelor trebuie sa li se ofere servicii corespunzadtoare de sustinere
si de protectie. Instruirea privind subiecte sensibile la gen a ofiterilor din cadrul organelor de ordine si
altor functionari publici este esentiala pentru implementarea eficienta a Conventiei;

3. Statele parti trebuie sa incurajeze compilarea datelor statistice si cercetarea referitor la proportiile,
cauzele si efectele violentei, precum si eficienta masurilor pentru prevenirea si lupta cu violenta;

4. Urmeaza a fi intreprinse masuri eficiente pentru a asigura ca mass-media respecta femeile si promo-
veaza respectul pentru femei;

5. Este necesar sa se ia masuri specifice preventive si punitive pentru depasirea problemei traficului si
exploatdrii sexuale;

6. Statele parti trebuie sa descrie in rapoartele sale proportiile tuturor acestor probleme, precum si ma-
surile, inclusiv prevederile penale, masurile de prevenire si reabilitare, care au fost luate pentru prote-
jarea femeilor antrenate 1n prostitutie sau supuse traficului sau altor forme de exploatare sexuald. De
asemenea, urmeaza sa se descrise si eficienta acestor masuri; si

7. Statele parti trebuie sa instituie sau sa sustina servicii pentru victimele violentei in familie, violului, ata-
curilor sexuale si altor forme de violenta pe baza de gen, inclusiv refugii, lucratori medicali specializati,
reabilitare si consiliere.

Protocolul Optional la Conventia privind eliminarea tuturor formelor de discriminare impotriva
femeilor (1999)

Importanta ratificarii de catre R. Moldova a Protocolului optional la CEDF consta in faptul ca astfel Comitetul
pentru Eliminarea Discriminarii fatd de Femei poate examina petitii de la persoane din R. Moldova care sustin
ca sunt victime ale incalcarilor drepturilor garantate de CEDF.

2.1.7 Conventia impotriva torturii si altor tratamente crude,
inumane sau degradante (1984) (CAT)

CAT stabileste obligatiile Statelor Parti de a proteja persoanele de pe teritoriul sau Tmpotriva tratamentelor
care intrunesc definitia ,torturii” sau ,tratamentelor crude, inumane sau degradante”.

n Articolul 1, ,tortura” este definitd drept ,orice act prin care se provoacd unei persoane, cu intentie, dureri
sau suferinte puternice, de natura fizica sau psihica, in special cu scopul de a obtine, de la aceasta persoana
sau de la o persoana terta, informatii sau marturisiri, de a o pedepsi pentru un act pe care aceasta sau o terta
persoana l-a comis sau este banuitd ca I-a comis, de a o intimida sau de a face presiune asupra unei terte
persoane, sau pentru orice alt motiv bazat pe o forma de discriminare, oricare ar fi ea, atunci cand o aseme-
nea durere sau suferinta sunt provocate de catre un agent al autoritatii publice sau orice alta persoana care



actioneaza cu titlu oficial sau la instigarea sau cu consimtamantul expres sau tacit al unor asemenea persoane.
Aceasta nu include durerea sau suferinta ce apar din sanctiuni juridice intrinsece sau incidentale.”

Conform Articolului 2 al CAT, Statele Parti se angajeaza sa adopte ,,masuri legislative, administrative, judiciare
sau alte masuri eficiente pentru a impiedica comiterea unor acte de tortura pe teritoriul de sub jurisdictia sa”
si ele recunosc ca tortura nu poate fi nicicand justificata, indiferent daca statul se afla in stare de razboi, insta-
bilitate politica interna sau orice alta stare de exceptie. Statele Parti trebuie sa se asigure ca toate actele de
tortura constituie infractiuni penale (Articolul 4), iar orice persoana acuzata de comiterea unui act de tortura
trebuie arestata (sau supusa unei masuri echivalente) pentru ca o ancheta sa poatd incepe imediat. Persona-
lul Tnsarcinat cu aplicarea legilor, personalul medical, agentii autoritatii publice si alte persoane implicate in
detentia indivizilor trebuie instruiti privind interzicerea torturii. (Articolul 10). Toate regulile, instructiunile,
metodele si practicile privind interogatoriul si prevederile privind detentia persoanelor trebuie revazute sis-
tematic in vederea prevenirii oricarui caz de tortura (Articolul 11). Trebuie sa existe o procedura corespunza-
toare pentru depunerea plangerilor si sa se purceada la ,0 investigatie prompta si impartiald” ori de cate ori
se comite un act de tortura (Articolele 12 si 13). Victimele torturii trebuie sa dispuna de dreptul de a obtine
compensatii echitabile si corespunzdtoare (Articolul 14). Orice declaratie n privinta cdreia s-a stabilit cd a fost
obtinuta prin tortura nu poate fi invocatd ca element de proba in nici o procedura (Articolul 15). Articolul 16
confirma ca Statele Parti trebuie, de asemenea, sa pedepseasca ,alte acte care constituie pedepse sau trata-
mente cu cruzime, inumane sau degradante care nu sunt acte de tortura” si sa ofere protectie impotriva lor.

Protocolul optional la Conventia impotriva torturii si altor tratamente sau pedepse crude, inumane sau
degradante (2002) (PO-CAT)

Semnand PO-CAT, R. Moldova si-a dat acordul sa permita Subcomitetului pentru Prevenirea Torturii si altor
tratamente ori pedepse crude, inumane sau degradante din cadrul Comitetului impotriva Torturii sa ,stabi-
leasca un sistem de vizite regulate la locurile de detentie a persoanelor in vederea prevenirii torturii si altor
tratamente ori pedepse crude, inumane sau degradante.”

2.1.8 Conventia privind drepturile persoanelor cu dizabilitati (2006) (CDPD)

Potrivit Articolului 1, obiectivul CDPD este ,,de a promova, proteja si asigura exercitarea deplina si egala de
catre toate persoanele cu dizabilitati a drepturilor si libertatilor fundamentale ale omului, precum si de a
promova respectarea demnitdtii inerente a acestora.” Potrivit definitiei, ,persoanele cu dizabilitati” includ
»includ persoanele care au handicap fizic, mintal, intelectual sau senzorial, permanent, care in interactiune cu
alte obstacole poate impiedica participarea lor eficienta la viata sociald, in aceeasi masura ca si alti cetateni.”

Articolul 2 al CDPD defineste ,,discriminarea din cauza dizabilitatii” drept “orice deosebire, excludere sau re-
strictie facuta din cauza dizabilitatii care are drept scop sau efect impiedicarea sau anularea recunoasterii
sau exercitarii, in egalda masura cu alti cetateni, a drepturilor omului si libertatilor fundamentale cu privire la
activitatea politica, economica, sociala, culturala, civilad sau oricare alta activitate. Include toate formele de
discriminare, inclusiv refuzul unei adaptari rezonabile.”

Articolul 5 al CDPD stabileste obligatia Statelor Parti de a recunoaste ca toate persoanele, inclusiv cele cu
dizabilitati, sunt egale n fata legii si sa interzica orice discriminare in temeiul dizabilitatii. Protectia Tmpotriva
discrimindrii trebuie sa includa si oferirea adaptarii rezonabile.

Articolul 15 al CDPD cere Statelor Parti sa ia masuri specifice pentru a proteja persoanele cu dizabilitati impo-
triva torturii, pedepsei si tratamentului crud, inuman si degradant. Se subliniaza, in mod special, interzicerea
experimentelor medicale sau stiintifice fara acordul liber. Articolul 16 al CDPD obliga Statele Parti sa ia toate
masurile necesare pentru a preveni ,toate formele de exploatare, violenta si abuz”.

Protocolul optional la Conventia privind drepturile persoanelor cu dizabilitati (2006)

Importanta ratificarii de catre R. Moldova a Protocolului Optional la CDPD consta in faptul cd documentul
permite Comitetului pentru Drepturile Persoanelor cu Dizabilitati sa examineze petitii din partea persoanelor
din R. Moldova care sustin ca sunt victime ale incalcarilor drepturilor garantate de CDPD.
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2.1.9 Conventia privind drepturile copilului (1989) (CDC)

Articolul 2(1) al CDC cere Statelor Parti sa ,,sa respecte drepturile care sunt enuntate Tn prezenta Conventie
si sa le garanteze tuturor copiilor care tin de jurisdictia lor, fara nici o distinctie, indiferent de rasa, culoare,
sex, limba, religie, opinie politica sau alta opinie a copilului sau a parintilor sau a reprezentantilor sai legali,
de originea lor nationald, etnica sau sociala, de situatia lor materiald, de incapacitatea lor, de nasterea lor sau
de alta situatie.” Articolul 2(2) obligad Statele Parti sa ia ,,toate mdsurile corespunzatoare pentru ca copilul sa
fie efectiv protejat impotriva oricarei forme de discriminare sau de sanctiuni motivate de situatia juridica,
activitatile, opiniile declarate sau convingerile parintilor sai, ale reprezentantilor sdi legali sau ale membrilor
familiei sale.”

Referitor la relele tratamente discriminatorii fata de copii, Statele Parti sunt obligate de CDC sa intreprinda
toate masurile necesare pentru: ,a combate actiunile ilegale de deplasare in strdinatate si de impiedicare a
refntoarcerii copiilor” (Articolul 11);

1. ,protejarea copilului impotriva oricaror forme de violenta, vatamare sau de abuz fizic sau mental, de
abandon sau neglijenta, de rele tratamente sau de exploatare, inclusiv violenta sexuald, pe durata aflarii in
ingrijirea parintilor sau a unuia dintre ei, a reprezentantului sau reprezentantilor sai legali sau a oricarei per-
soane careia i-a fost incredintat” (Articolul 19);

2. protejarea copiilor ,,impotriva exploatarii economice si a implicarii Tn orice munca ce ar comporta ris-
curi sau ar impiedica educatia sau care ar dduna sanatatii sau dezvoltdrii sale fizice, mentale, spirituale, mora-
le sau sociale” (Articolul 32);

3. ,, aproteja copiii contra folosirii ilicite a stupefiantelor si a substantelor psihotrope, asa cum sunt aces-
tea definite de tratatele internationale pertinente si pentru a impiedica utilizarea copiilor la productia si trafi-
cul ilicit al acestor substante” (Articolul 33);

4. protejarea copiilor ,,contra oricarei forme de exploatare sexuala si de abuz sexual” (Articolul 34);
5. ,almpiedica rapirea, vanzarea si traficul cu copii in orice scop si in orice forma” (Articolul 35);

6. garantarea faptului ca , nici un copil nu va fi supus la tortura, la pedepse sau tratamente crude, inuma-
ne sau degradante” (Articolul 37);

7. garantarea faptului ca ,orice copil privat de libertate va fi tratat cu omenie si cu respectul datorat dem-
nitatii persoanei umane si de o maniera care sa tina seama de nevoile persoanelor de varsta sa” (Articolul 37).

Comentariul General nr.8 al Comitetului pentru Drepturile Copilului ofera instructiuni referitoare la protectia
copiilor impotriva pedepselor corporale precum si altor forme de pedeapsa crude sau degradante. Acesta
defineste ,, pedeapsa corporald” drept “orice pedeapsa care foloseste forta fizica cu scopul de a provoca un
anumit grad, oricat de mic, de durere sau disconfort”. Documentul mai identifica si ,alte forme de pedeapsa
fara aplicarea fortei fizice care sunt de asemenea crude sau degradante si, deci, incompatibile cu Conventia.
Aceste includ, de exemplu, pedepse care injosesc, umilesc, denigreaza, folosesc copilul drept tap ispasitor,
ameninta, sperie sau ridiculizeaza copilul.” La fel, Comentariul General nr.8 constatd ca pedepsele corporale si
alte forme de pedeapsa crude sau degradante pot avea loc in diverse anturaje, ,inclusiv acasa si in sanul fami-
liei, In toate institutiile educationale si formele alternative de ingrijire, precum si in sistemul de justitie — atat
sub forma de sentinte date de instante, cat si pedepse in cadrul institutiilor penale sau de alt gen — in situatii
de munca a copilului, precum si in comunitate”. Comentariul General nr.8 accepta faptul ca pot exista situatii
n care actiunile sau interventiile fizice sunt necesare pentru a proteja copiii, dar in fiecare caz trebuie sa existe
o distinctie clara intre actiuni menite sa protejeze si actiuni menite sa pedepseasca. Ultimele sunt interzise de
catre CDC. Astfel, Comentariul General nr.8 ofera instructiuni Statelor Parti referitoare la masurile necesare
pentru protectia copiilor de pedepsele si actiunile violente interzise de CDC.

Primul Protocol Optional la Conventia cu privire la drepturile copilului privind implicarea copiilor in con-
flicte armate (2000)

Tn calitate de semnatard a Protocolului Optional la Conventia cu privire la drepturile copilului privind implica-
rea copiilor in conflicte armate, R. Moldova este obligata sa ia toate masurile posibile pentru a se asigura ca
persoanele care nu au implinit inca varsta de 18 ani nu vor fi inrolate Tn mod obligatoriu in fortele armate si
nu vor participa la confruntari.
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R. Moldova a emis o declaratie Tn acest sens, in care se spune ca, in conformitate cu Articolul 3(2), varsta mi-
nima pentru inrolarea in serviciul militar in Republica Moldova este de 18 ani.

Al doilea Protocol Optional la Conventia cu privire la drepturile copilului privind vanzarea copiilor, prostitu-
tia copiilor si pornografia infantila (2000)

Tn calitate de semnatara a Protocolului Optional la Conventia cu privire la drepturile copilului privind vanzarea
copiilor, prostitutia copiilor si pornografia infantild, R. Moldova s-a angajat sa interzica vanzarea copiilor, pre-
cum si prostitutia si pornografia cu implicarea copiilor (Articolul 1), potrivit definitiilor Articolului 2, dar si sa
asigure incorporarea in legislatia penala a tuturor actelor ce au legatura cu asemenea fenomene (Articolul 3).

R. Moldova a emis o declaratie in care se spune ca prevederile acestui Protocol Optional se vor aplica doar pe
teritoriul efectiv controlat de autoritatile R. Moldova.

2.1.10 Conventia pentru protectia drepturilor tuturor muncitorilor migranti si a membrilor
familiilor acestora (1990)

R. Moldova nu a semnat Conventia pentru protectia drepturilor tuturor muncitorilor migranti si a membrilor
familiilor acestora. Aceasta Tnseamna ca muncitorii migranti nu beneficiaza in R. Moldova de protectia oferita
de Articolul 7, care cere Statelor Parti ,sa respecte si sa asigure tuturor muncitorilor migranti si membrilor
familiilor acestora aflati pe teritoriile sau sub jurisdictia lor drepturile oferite de prezenta Conventie, fara nici
o deosebire, in functie de sex, rasa, culoare, religie sau convingere, opinie politica sau orice alta opinie, origine
nationala, etnicd sau sociala, pozitie economica, avere, statut civil, nastere sau orice alta stare.”

n continuare, Articolul 10 ofera protectie specificd muncitorilor migranti si familiilor lor impotriva torturii sau
pedepselor crude, inumane sau degradante. Articolul 11 protejeaza muncitorii migranti de tinere in sclavie
sau servitute, precum si de munca fortata sau obligatorie. Articolul 16 cere ca muncitorilor migranti sa li se
ofere ,protectie efectiva din partea Statului impotriva violentei, vatamarii fizice, amenintarilor sau intimidarii”.

Avand in vedere protectia pe care o oferd Conventia impotriva relelor tratamente discriminatorii fata de mun-
citorii migranti si familiilor lor, se recomanda incurajarea Guvernului R. Moldova in vederea semnarii acestei
conventii.

2.1.11 Alte tratate si standarde internationale privind relele tratamente discriminatorii

n octombrie 2010, R. Moldova a ratificat Statutul de la Roma al Curtii Penale Internationale. Acest statut
infiinteaza Curtea Penald Internationald, avand competenta sa judece ,crimele cele mai grave de interes in-
ternational”. Astfel de crime includ genocidul, crimele impotriva umanitatii, crimele de razboi si crimele de
agresiune. Este relevant pentru acest studiu includerea in definitia ,,crimelor impotriva umanitatii” a persecu-
tarii ,oricarui grup sau a oricdrei colectivitati identificabile din motive de ordin politic, rasial, national, etnic,
cultural, religios sau sexual, Tn sensul paragrafului 3, ori in functie de alte criterii universal recunoscute ca
inadmisibile in dreptul international”. Definitia ,,crimelor impotriva umanitatii” de asemenea include si apart-
heidul. Ratificand Statutul de la Roma, R. Moldova a acceptat jurisdictia Curtii Penale Internationale asupra
crimelor de acest fel.

Protocolul pentru prevenirea, reprimarea si pedepsirea traficului de persoane, in special al femeilor si copiilor,
aditional la Conventia Natiunilor Unite impotriva criminalitatii transfrontaliere organizate, a fost ratificat de
catre R. Moldova n 2005. Acest protocol obliga R. Moldova sa (i) stabileasca toate actiunile legate de trafic
drept infractiuni penale; (ii) sa protejeze victimele traficului; si (iii) sa previna traficul, inclusiv prin cooperare
cu alte State Parti.

in conformitate cu Declaratia privind eliminarea tuturor formelor de intolerants si discriminare bazate pe
religie sau credintd, Adunarea Generala a ONU cere Statelor sa (i) garanteze ca nimeni aflat sub jurisdictia sa
nu va fi, din cauza religiei sau credintei sale, privat de dreptul la viata sau de dreptul la libertatea si securitatea
persoanei, sau supus torturii ori arestului sau detentiei arbitrare (articolul 3); si (ii) sa ia toate masurile cores-
punzdtoare pentru a combate ura, intoleranta si actele de violenta, intimidarile si constrangerile motivate de
intoleranta religioasa (articolul 4).
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2.2 Tratate regionale in domeniul drepturilor omului

Tratat Semnat Ratificat | in vigoare din
Conventia Europeana a Drepturilor Omului, 1950 DA 1997 1997
bedepselor inamane sou degtadante, 1987 T oA | 1897 1998
Conventia Consiliului Europei privind lupta impotriva traficului de fiinte DA 2006 2008

umane, 2005

Rezumatul prevederilor principale:

2.2.1 Conventia Europeana a Drepturilor Omului (CEDO)

Tn calitate de semnatard a CEDO, in privinta relelor tratamente discriminatorii, R. Moldova s-a obligat s3 asi-
gure urmatoarele drepturi persoanelor aflate sub jurisdictia sa:

1. Protectie impotriva torturii sau pedepselor inumane sau degradante (Articolul 3); si

2. Dreptul de a se bucura de toate drepturile si libertatile recunoscute de Conventie ,,farad nicio deosebire
bazata, in special, pe sex, rasd, culoare, limba, religie, opinii politice sau orice alte opinii, origine natio-
nala sau sociala, apartenenta la o minoritate nationala, avere, nastere sau orice alta situatie ” (Articolul
14).

De asemenea, R. Moldova accepta competenta CtEDO de a examina plangeri din partea persoanelor din R.
Moldova care se considera victime ale incalcarilor drepturilor garantate de CEDO.

R. Moldova inca nu a ratificat Protocolul nr.12 la CEDO, care extinde protectia impotriva nediscriminarii, sta-
bilita in Articolul 14, asupra oricarui ,, drept declarat prin lege”, dincolo de drepturile si libertatile garantate de
Conventie.

R. Moldova a adoptat o declaratie pe marginea CEDQ, in care se spune cd ,nu va putea asigura respectarea
dispozitiilor Conventiei in ceea ce priveste omisiunile si actele comise de organele autoproclamatei republici
nistrene pe teritoriul controlat efectiv de acestea pana la solutionarea definitiva a diferendului.”

2.2.2 Conventia Europeana pentru prevenirea torturii si tratamentelor sau pedepselor inumane
sau degradante

n calitate de semnatara a Conventiei Europene pentru prevenirea torturii si tratamentelor sau pedepselor
inumane sau degradante, R. Moldova si-a dat acordul sa permita membrilor Comitetului European pentru
prevenirea torturii si tratamentelor sau pedepselor inumane sau degradante sa intreprinda vizite periodice
(sau orice alte vizite dictate de circumstante) a oricarui loc, aflat sub jurisdictia sa, in care persoanele sunt pri-
vate de libertate de catre o autoritate publica. Comitetul European pentru prevenirea torturii si tratamentelor
sau pedepselor inumane sau degradante face recomandari bazate pe constatarile sale si, in cazul in care R.
Moldova nu intreprinde actiuni pentru a implementa oricare din aceste recomandari, Comitetul este in drept
sa adopte o declaratie publica in acest sens.

2.2.3 Conventia Consiliului Europei privind lupta impotriva traficului de fiinte umane
Tn calitate de semnatard a Conventiei Consiliului Europei privind lupta traficului de fiinte umane, R. Moldova
s-a angajat sa ia multiple masuri pentru:

1. a preveni traficul de fiinte umane, atat in interiorul R. Moldova, cat si din R. Moldova spre alte tari
(Articolele 5-9);

2. a proteja si promova drepturile victimelor, garantand egalitatea de gen (Articolele 10-17);

3. a oferi statut de infractiune penala tuturor actelor legate de fenomenul traficului de fiinte umane (Ar-
ticolele 18-26);
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4. ainvestiga si urmari in mod efectiv toate actele legate de fenomenul traficului de fiinte umane (Artico-
lele 27-31); si

5. acoopera pe plan international, dar si cu societatea civila pentru a preveni traficul, a proteja victimele
si a efectua investigatii si urmariri penale eficiente (Articolele 32-35).

R. Moldova a adoptat o declaratie pe marginea Conventiei Consiliului Europei privind lupta traficului de fiinte
umane, in care se spune ca, pana la restabilirea totala a integritatii teritoriale a R. Moldova, prevederile Con-
ventiei se vor aplica doar pe teritoriul efectiv controlat de autoritatile R. Moldova.

2.2.4 Alte instrumente regionale

Tn calitate de stat participant la OSCE in Europa, R. Moldova este de asemenea obligatd de standardele emise
cu anumite ocazii de OSCE, inclusiv in privinta relelor tratamente discriminatorii, cum ar fi:

e Planul de actiuni al OSCE pentru combaterea traficului de fiinte umane;

e Planul de actiuni al OSCE privind promovarea egalitatii de gen;

e Planul de actiuni al OSCE din 2003 privind ameliorarea situatiei romilor si grupului Sinti in zona OSCE;
e Legi privind crimele motivate de ura: Ghid practic.

Comisia Europeana Tmpotriva Rasismului si Intolerantei (CERI) ofera statelor membre ale Consiliului Europei
indrumare privind modalititile de a aborda problemele rasismului si intolerantei. in Recomandarea general
de politici nr.7 privind legislatia nationald pentru combaterea rasismului si discriminarii rasiale (2002), CERI
sugereaza statelor membre care ar trebui sa fie elementele cheie ale unei legislatii nationale in domeniu si
ofera recomandari in ceea ce priveste legislatia menita sa previna crimele motivate de ura rasiald, precum si
alte rele tratamente discriminatorii.
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Capitol 3

B ANALIZA COMPARATIVA A LEGISLATIEI PENALE
NATIONALE SI A STANDARDELOR INTERNATIONALE
DE DREPTURI ALE OMULUI IN DOMENIUL PREVE-
NIRII EFICIENTE A CRIMELOR MOTIVATE DE URA

Crimele motivate de ura sunt infractiuni penale care sunt comise avand drept motiv o prejudecata. Aceasta in-
seamna ca orice infractiune indreptata impotriva vietii, integritatii corporale sau proprietatii unei persoane va
fi considerata o crima motivata de ura atunci cand acea persoana are, sau se presupune ca ar avea, o insusire
care reprezinta un temei interzis pentru discriminare, cum ar fi: nationalitatea, etnia, limba, religia, orientarea
sexuala sau un alt temei similar. Legislatia care trateaza crimele motivate de ura ca pe o categorie distincta de
infractiuni penale numeste aceste temeiuri ,,caracteristici protejate”. Deosebirea dintre crimele motivate de
ura si comportamentul discriminatoriu este dictata exclusiv de faptul daca acel comportament al faptasului
poarta sau nu un caracter penal si daca actiunea respectiva incalca prevederile dreptului penal. Un compor-
tament general discriminatoriu va cadea, de fiecare data, in majoritatea jurisdictiilor, sub incidenta legislatiei
civile, iar in altele, atat sub incidenta legislatiei civile cat si a celei administrative, insa crimele motivate de ura
sunt prevazute exclusiv de legislatia si procedura penala. Multi experti juristi mai sugereazd o deosebire, si
anume intre crimele motivate de urd si discursurile instigatoare la ura. in linii generale, libertatea exprimérii
prevede ca un discurs instigator la ura nu comporta caracter penal atat timp cat nu contine elemente interzise,
precum incitarea la violenta sau alte actiuni similare care constituie infractiuni penale. Astfel, in functie de
continutul si consecintele care pot aparea, discursul instigator la ura poate cadea fie sub incidenta legislatiei
penale, in special acolo unde exista si alte infractiuni penale comise impotriva unei persoane sau a unui grup
in temeiul unei ,,caracteristici protejate” si tratate drept crime motivate de urd, fie sub incidenta procedurii
civile, pentru depdsirea limitelor libertatii de exprimare. Discursul instigator la urd va fi calificat ca si crima
motivata de urd doar in cazul in care faptasul a instigat la violenta sau la alte actiuni similare si a actionat in
conformitate cu instigarea sa de a comite infractiuni penale.

Dreptul international in domeniul drepturilor omului obliga Statele sa asigure protectie in jurisdictiile lor na-
tionale Tmpotriva tuturor formelor de crime de urd. Asemenea prevederi pot fi gasite in tratate si conventii
generale internationale care contin dispozitii ce interzic discriminarea, cum ar fi PIDCP si CEDR. Tratatul din
urma solitica ca toate ,,actele de violenta sau provocare la astfel de acte, indreptate impotriva oricarei rase sau
oricarui grup de persoane de o alta culoare sau de o alta origine etnica” sa se considere delicte pedepsite prin
lege. Biroul Tnaltului Comisar pentru Drepturile Omului din cadrul ONU a mers si mai departe, recomandand,
prin intermediul Recomandarii Generale nr.30 cu privire la CEDR, introducerea unei prevederi in legislatia
penala, conform careia ,,comiterea unei infractiuni cu motiv sau cu scop rasist [sa] constituie o circumstanta
agravanta care sa permita aplicarea unei pedepse mai severe”. Tribunalul Penal International pentru fosta
lugoslavie a adoptat si el aceasta abordare in decizia sa in cauza Kunarac et al., in care curtea a considerat
discriminarea etnica si de gen ca fiind circumstante agravante la stabilirea sentintei pentru principalii acuzati.

CERI de asemenea a indemnat Statele Membre sa adopte masuri prin care legile nationale, inclusiv cele pe-
nale, ,,sa combata in mod specific si expres rasismul, xenfobia, antisemitismul si intoleranta, si sa prevada,
printre altele [...] ca actele rasiste si xenofobe sunt pedepsite cu severitate, prin metode cum ar fi: definirea
drept delicte specifice a delictelor comune cu un caracter rasist sau xenofob [si] luarea in considerare in mod
special a motivatiilor rasiste si xenofobe ale infractorului”. in acelasi timp, CERI a recomandat Statelor Mem-
bre sa atribuie caracter penal diverselor forme de discursuri de ura, iar in cazul tuturor infractiunilor care nu
implica discursuri de ura, crearea grupurilor rasiste sau genocid, motivatiile rasiste sa constituie o circumstan-
td agravanta.
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Interpretand Articolele 2 si 3 ale CEDO, CtEDO plaseaza asupra Statelor Membre sarcina de a investiga acuza-
tiile de motivatii discriminatorii. Obligatia de a investiga decesele suspicioase trebuie indeplinita fara discri-
minare, asa cum o cere Articolul 14 al CEDO. Indeplinirea obligatiilor pozitive ale Statului in conformitate cu
Articolele 2 si 3 ale CEDO presupune ca sistemul de drept national sa demonstreze capacitatea de a aplica le-
gea penala asupra acelor persoane care au privat o altd persoana de viata in mod ilegal, indiferent de originea
rasiald sau etnicd a victimei. Acest fapt presupune de asemenea cerinta ca in cazurile unde exista suspiciuni
ca atitudinile rasiale au putut determina un act violent, investigatia oficiald trebuie sa se efectueze eficace si
impartial, totodata tinand cont de necesitatea de a reafirma in permanenta condamnarea de cdtre societate
a rasismului si a urii etnice si de a mentine increderea minoritatilor in capacitatea autoritatilor de a le proteja
de pericolul violentei rasiale. Atunci cand se investigheaza anumite incidente violente si, in mod special, de-
cese cauzate de agentii Statului, autoritatile statale trebuie sa intreprinda toate masurile rezonabile pentru
a demasca orice motivatie rasista si pentru a stabili daci ura etnic3 a jucat vreun rol in acele evenimente. in
special, orice dovada a abuzului verbal rasist admis de agentii organelor de drept in timpul unei operatiuni
cu utilizarea fortei impotriva reprezentantilor unei minoritati etnice sau ale altor minoritati este extrem de
relevanta si trebuie investigata cu grija pentru a descoperi orice motivatii rasiste posibile.

n cauza Nachova si altii c. Bulgariei, s-a stabilit faptul ci uciderea a doi militari in termen de origine roma
dupa ce acestia dezertasera a necesitat o investigatie corespunzatoare a acuzatiilor precum ca decizia de a tra-
ge in ei avusese la baza o motivatie rasista. Cu toate ca CtEDO n cele din urma a conchis ca nu s-a demonstrat
faptul ca atitudinile rasiste ar fi jucat intr-adevar vreun rol in decizia de a deschide focul, esecul autoritatilor
de a investiga acuzatiile privind abuzurile verbale de natura rasista in vederea depistari oricaror motivatii ra-
siste Tn aplicarea fortei asupra reprezentantilor unei minoritati etnice sau de alt gen a fost ,,extrem de relevant
pentru intrebarea dacd a avut loc sau nu un act violent ilegal si motivat de urd”. in asemenea circumstante,
,autoritatile trebuie sa utilizeze toate mijloacele disponibile pentru a combate rasismul si violenta rasiala,
astfel fortificand viziunea democratiei despre o societate in care diversitatea nu este perceputa ca un pericol,
ci ca o sursd de imbogétire a ei”. in cauza Ognyanova si Choban c. Bulgariei un suspect de origine romé a cdzut
dintr-o fereastra situata la etajul trei al unei sectii de politie in timp ce purta catuse. Multiple traume au mai
fost gdsite pe corpul acestuia. Investigatia care a urmat a conchis ca suspectul sarise prin geam din propria
vointa, o constatare pe care CtEDO a gisit-o improbabild. in acelasi timp, nu au existat indicii concrete in acest
dosar care sa arate ca atitudinile rasiste ar fi influentat acele evenimente, in pofida documentatiei voluminoa-
se privind existenta atitudinilor ostile si bazate pe prejudecati din partea agentilor de politie fata de romi; nu
au existat semne ca acestea ar fi jucat vreun rol in acel caz anume si nici reclamantii nu au semnalat existenta
acestora. In cauza Angelova si lliev c. Bulgariei CtEDO a subliniat in mod special criminalizarea separati a
omorurilor si vatamarilor corporale grave motivate rasial si prevederile exprese de sporire a pedepsei pentru
astfel de infractiuni, ca fiind unul din mijloacele de a ,atinge rezultatul scontat de pedepsire a agresorilor cu
motivatii rasiste”.

Tn 2008, Uniunea Europeand a adoptat o Decizie-cadru privind combaterea anumitor forme si manifestéri ale
rasismului si xenofobiei prin intermediul dreptului penal, in incercarea de a uniformiza legislatia penala in
toate tdrile-membre ale UE in domeniul respectiv. Articolul 4 al Deciziei-cadru stipuleaza ca , statele membre
vor lua masurile necesare pentru a se asigura ca motivatia rasista si xenofoba este considerata o circumstanta
agravanta [pentru infractiunile penale altele decat discursul incintant la urd] sau, daca este cazul, pentru a se
asigura ca instantele judecatoresti pot tine cont de aceasta motivatie in stabilirea pedepselor”.

Codul Penal al R. Moldova contine numeroase prevederi care se referd la urd sau crime cu motivatii bazate pe
prejudecati. Oricat de binevenita ar putea fi aceasta abordare, din nefericire ea nu este intotdeauna utilizata
cum se cuvine Tn practica din cauza lipsei claritatii acestor prevederi sau lipsei de cunostinte, ori de vointa,
pentru a lua in calcul motivatiile bazate pe prejudecati la calificarea unei infractiuni unde exista dovezi care
indicd prezenta acestora. Articolul 176 al Codului Penal', intitulat ,incilcarea egalitatii in drepturi a ceta-
tenilor”, pedepseste orice incdlcare a drepturilor si libertatilor cetatenilor, garantate prin Constitutie si prin
alte legi, in functie de sex, rasa, culoare, limba, religie, opinii politice sau orice alte opinii, origine nationala
sau sociala, apartenenta la o minoritate nationald, avere, nastere sau orice alta situatie, daca aceasta este
savarsita de o persoana cu functie de raspundere si soldata cu daune in proportii considerabile. Un neajuns
este conditia detinerii cetateniei R. Moldova pentru a pretinde la statutul de victima in baza Articolului 176,

118 A se vedea mai sus, nota 10
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in pofida faptului ca, in conformitate cu dreptul international in domeniul drepturilor omului, R. Moldova
este obligatd sa asigure protectia drepturilor si libertatilor tuturor persoanelor aflate pe teritoriul sdau. De ase-
menea, articolul opereaza cu termenul foarte general ,incdlcare”, care de altfel poate insemna orice actiune
specifica, precum discriminare, excludere, restrictie, preferintd, acestea nefiind incluse expres in respectiva
dispozitie. Faptasul acestui delict poate fi doar un functionar public daca actiunile sale constituie simultan o
incalcare a dreptului la libertate si au cauzat victimei daune n proportii considerabile. Articolul 176 prevede
pedepse financiare considerabile sub forma de amenda, munca in folosul comunitatii, privare de libertate si/
sau demitere.

Aceasta prevedere ridica un sir de intrebari serioase iar una dintre ele este daca trebuie sa consideram in
esenta Articolul 176, in formularea sa actuald, o prevedere ce se referd la o infractiune penala. Dupa cum a
fost evidentiat mai sus, trebuie sa se pastreze o distinctie clara intre crimele motivate de urd si prevederile
anti-discriminare mai generale. Exista cateva aspecte incluse in textul Articolului 176 care dezvaluie esenta sa
civila mai degraba decat cea penald. Spre exemplu, acesta enumera un sir de caracteristici interzise si e for-
mulat intr-un mod care sugereaza continuare — ,,sau orice alta situatie similara” —formula care se gaseste doar
in legile anti-discriminare generale. Aceasta formulare cu ,final deschis” este prea neclara ca sa permita celor
care aplica legea sa inteleaga care ar fi caracteristicile ce pot fi incluse in aceasta prevedere. O interpretare
competenta a termenului ,alta situatie similara” pentru a fi extins asupra altor caracteristici ce nu sunt men-
tionate expres in textul Articolului 176 o poate oferi doar instanta de judecats. insd, intrucat procurorul este
cel care are sarcina sa demonstreze, dincolo de orice indoiald rezonabila, ca anume acest functionar public a
incalcat dreptul persoanei la libertate, acesta se poate confrunta cu misiunea imposibild de a aduna dovezile
necesare pentru a satisface pragul sarcinii probatiunii intr-o cauza penald. In plus, procurorul va trebui s
mai demonstreze ca incdlcarea a cauzat daune considerabile, fapt care, in cazul drepturilor si libertatilor in
legislatia penald, inseamna ca procurorul trebuie sa arate proportiile Tncalcarii cauzate persoanei respective.
O conditie foarte neclard, ca si termenul insusi, de altfel. De asemenea, simpla mentionare a ,,drepturilor si
libertatilor cetatenilor, garantate prin Constitutie si prin alte legi”, fara a se specifica la ce drepturi anume se
face referire, este la fel prea vaga.

Toate cele expuse mai sus indica asupra faptului ca formularea Articolului 176, dar si prevederea in sine, nu
reusesc sa intruneascd standardele internationale generale privind certitudinea si previzibilitatea juridica a
normelor penale. Astfel, autorul considera ca Articolul 176 este in esenta o prevedere anti-discriminare ge-
neral3, si nu o infractiune penala, si prin urmare trebuie exclusa din Codul Penal. Lista vasta de caracteristici
continuta in Articolul 176, fara formula ,orice alta situatie similara”, si-ar gasi locul mai bine in Articolul 77 lit.
d) Cod Penal, intitulat ,,circumstante agravante”.**?

Aceasta prevedere deja stipuleaza ca infractiunile penale motivate de ura sociald, nationala, rasiala sau religi-
0asa constituie o circumstanta agravanta si, odata demonstrata in instanta, permite judecatorului in confor-
mitate cu Articolul 78 (3)**° sa aplice pedeapsa maxima prevazuta pentru infractiunea respectiva. Exista si alte
prevederi care cer pedepse sporite pentru cazurile in care unele infractiuni (omor intentionat (Articolul 145),
vatdmarea intentionata grava a integritatii corporale sau a sanatatii (Articolul 151), vatamarea intentionata
medie a integritatii corporale sau a sanatatii (Articolul 152), distrugerea sau deteriorarea intentionata a bu-
nurilor (Articolul 197), sau profanarea mormintelor (Articolul 222)) au fost comise cu motive de urd social3,
rasiald, nationala sau religioasa. Aceste prevederi specifice constituie lex speciales, care nu necesita trimitere
la Articolul 77. Formularea Articolului 77 de asemenea sugereaza ca Legea Penala obliga procurorul si instanta
sa ia n calcul orice dovada care indica, dincolo de orice indoiala rezonabild, ca, printre altele, a existat o mo-
tivatie preconceputd in comiterea delictului. in formularea actuald, Articolul 77 lit. d) include doar patru ca-
racteristici: statutul social, nationalitatea, rasa si religia. Cu toate acestea, niciuna dintre aceste patru caracte-
ristici nu este insotita de definitii care sa le clarifice intelesul. Spre exemplu, este neclar daca termenul ,statut
social” se referd la stabilitatea venitului persoanei (bogat/sérac), originea sociald, comportament social, sau la
un set de criterii care 1i ofera persoanei un statut anume in societate. Lipsa claritatii o face, la modul practic,
o prevedere redundanta. Articolul 77 lit. d) Cod Penal ar castiga in valoare daca ar contine o lista largita de
caracteristici protejate care pot fi componente ale infractiunilor penale si sa constituie crime motivate de ur3,
inclusiv astfel de caracteristici ca genul, varsta, handicapul, orientarea sexuald, originea etnica, opinia si apar-

119 Ibid, Articolul 77 ,Circumstantele Agravante”.
120 Ibid, Articolul 78 ,Efectele circumstantelor atenuante si agravante”.
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tenenta politica. Important de remarcat: cu toate ca este inca imperfectd, faptul ca Legea Penala a R. Moldova
trateaza crimele motivate de ura ca pe infractiuni penale grave demonstreaza clar intelegerea de catre Stat a
caracterului special al acestor infractiuni si necesitatea de a le diferentia de altele.

Articolul 346 al Codului Penal interzice ,actiunile intentionate, indemnurile publice, inclusiv prin intermediul
mass-media, scrise si electronice, indreptate spre atatarea vrajbei sau dezbinarii nationale, rasiale sau religi-
oase, spre injosirea onoarei si demnitatii nationale, precum si limitarea, directd sau indirectd, a drepturilor ori
stabilirea de avantaje, directe sau indirecte, cetatenilor in functie de apartenenta lor nationala, rasiala sau re-
ligioasd”. nsd si aici formularea Articolului 346 contine o terminologie neclari, ex. ,injosirea onoarei si demni-
tatii nationale”, ,limitarea, directa sau indirectd, a drepturilor” sau ,,stabilirea de avantaje, directe sau indirec-
te, cetatenilor”. Articolul 346 criminalizeaza discursul de urd, o practica ce exista in numeroase state-membre
ale Consiliului Europei. Acesta urmareste limitarea libertatii de exprimare a persoanei in cazurile in care s-a
facut abuz de aceasta libertate incdlcand drepturile fundamentale ale altora. Atat Articolul 19 al PIDCP, cat si
Articolul 10 al CEDO subliniaza importanta libertatii de opinie si, respectiv, de exprimare, si ambele prevederi
enunta situatii exceptionale specifice in care acest drept poate fi limitat. Potrivit practicii CtEDO, notiunea de
libertate de exprimare se aplica si informatiilor sau ideilor care , ofenseazd, socheaza sau deranjeazad”.

Exceptiile expuse 1n Articolul 10 par. 2 al CEDO trebuie interpretate ingust, iar necesitatea impunerii restric-
tiilor trebuie stabilitd Tn mod concludent. Practica CtEDO a stabilit in mod repetat ca jurnalistii nu pot fi trasi
la raspundere pentru continutul informatiilor si declaratiilor vociferate de altii prin intermediul mass-media.
Datorita functiei importante pe care mass-media o are intr-o societate democratica, aceasta institutie are o
marja de apreciere relativ mare, cu conditia ca se mediatizeaza subiecte de interes public si cu buna-credinta.
Cu toate acestea, presa nu trebuie sd incalce anumite limite; libertatea jurnalistica ,,presupune la fel si dreptul
de a recurge la 0 anumita exagerare, poate chiar provocare”. Termenul de ,,indemnuri publice [...] indreptate
spre injosirea onoarei si demnitatii nationale” la fel poate face dificila distinctia dintre informatii sau idei per-
misibile care socheaza, deranjeaza sau provoacd opinia publica si instigarile publice care insulta sau umilesc
anumite persoane sau grupuri de persoane.

Atat Articolul 176, cat si Articolul 346 nu reprezinta prevederi de crime motivate de ura. ins3, dintre acestea
doua, Articolul 346 are o aplicatie mai practica, intrucat criminalizeaza anumite forme de expresii menite sa
instige ura In timp ce actiunea ce sta la baza, adica actiunea de a te exprima, nu constituie un delict n sine.
Dupa cum s-a mentionat anterior, este important sa se faca distinctia dintre crimele motivate de ura si discur-
sul de ura.
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Capitol i

B CONCLUZII SI RECOMANDARI

4.1 Concluzii

Reiesind din analiza de mai sus a practicilor curente, a legislatiei, a obligatiilor de drept international, dar si a
exemplelor oferite, este de notat cd in R. Moldova prevaleaza un sir de abuzuri care pot fi calificate drept rele
tratamente discriminatorii.

n special, raportul s-a axat pe relele tratamente indreptate impotriva unor categorii anume, cum ar fi femeile,
persoanele cu dizabilitati, minoritatile sexuale, precum si minoritatile etnice si religioase.

Tn acest sens, raportul concluzioneazé ca:

(1) Tn R. Moldova, femeile suferé de diverse forme de violenta, printre care violenta in familie, violenta sexu-
ala, violul marital, hartuirea si traficul de fiinte umane.

Probleme principale legate de violenta in familie:

Implementarea legislatiei in domeniul combaterii si prevenirii violentei in familie, indeosebi executarea Or-
donantelor de protectie, este inconstanta, defectuoasa si deseori ignorata de organele de drept si asistenta
sociald;

Politistii si asistentii sociali fiind direct responsabili de supravegherea executarii si executarea propriu-zisa a
Ordonantelor de protectie, nu sunt pe deplin familiarizati cu prevederile legislative relevante si nu cunosc
toate formele de violenta domestica fata de femei si, in consecinta, acestia nu reactioneaza in mod corespun-
zator, astfel ca multe cazuri de violenta in familie raman ignorate;

Tntr-o mare masur3, autorititile esueaza in a oferi masuri imediate de protectie si remediere victimelor vio-
lentei Tn familie. Mai mult decat atat, autoritdtile nu asigura urmarirea si sanctionarea cazurilor de violenta
domestica potrivit prevederilor Legii Penale;

Pana in prezent, in R.Moldova lipseste o practica judiciara uniforma cu privire la protejarea victimelor violen-
tei in familie;

Avand in vedere ca Tn R.Moldova 90% din victimele violentei in familie sunt femei, se poate trage concluzia ca
esecul Statului in prevenirea, investigarea, urmarirea si sanctionarea violentei in familie se inscrie in notiunea
de rele tratamente discriminatorii in baza de gen.

Probleme principale legate de violenta sexuald:

Acest raport demonstreaza abordarea discriminatorie si problematica adoptata la investigarea, urmarirea si
pedepsirea cazurilor de viol si actiunilor violente cu caracter sexual. Urmarirea penala se concentreaza mai
mult pe comportamentul victimei si nu al agresorului, si in consecinta investigarea se axeaza pe colectarea
dovezilor care sa submineze si sa contrazica declaratiile victimei in legatura cu violul sau actiunile violente cu
caracter sexual;

Cazurile de viol marital comise in cadrul familiei raman nereclamate sau sunt ignorate de organele de ordine.
Cu toate ca in Codul Penal exista o dispozitie separata pentru violul marital (Articolul 171(2)(b)), organele de
ordine nu discern datele privind violul marital de cele privind cazurile de viol in general. Astfel, cazurile de viol
marital sunt in mare masura ignorate, iar Statul esueaza in a oferi protectie victimelor si a pedepsi agresorii.
Lipsa datelor dezagregate privind violul marital de asemenea impiedica monitorizarea si evaluarea problemei
in general.
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Probleme principale legate de hdrtuirea sexuald:

Includerea hartuirii sexuale in Codul Penal in anul 2010 nu s-a dovedit a fi efectiva. Natura specifica a actelor
care constituie hartuire sexuala face dificila misiunea victimei de a colecta probe necesare pentru urmarirea
penala a actiunilor de acest fel. Astfel, si cazurile de hartuire sexuald raman nereclamate sau sunt ignorate de
organele de drept. Acest fapt rezulta totodata in esecul Statului de a urmari si pedepsi astfel de actiuni.

Probleme principale privind traficul:

Esecul Statului de a proteja victimele violentei in familie, precum si de a combate fenomenul in general, duce
la o vulnerabilitate sporita a femeilor fata de alte violari ale drepturilor omului, inclusiv traficul de fiinte uma-
ne;

Cazurile de trafic Tn scopul muncii fortate raman ignorate si nu sunt calificate si urmarite penal ca atare. Asa-
dar, Statul nu reactioneaza adecvat la aceasta problema si nu ofera protectie victimelor;

Urmérirea penal3 a persoanelor implicate in traficul de persoane rdmane a fi o problem3 serioasa. in multe
cazuri, faptasii scapd basma curata sau se aleg cu sentinte mai blande, inclusiv prin intermediul mituirii;

Tn R.Moldova traficul are un puternic caracter gender, care implicad discriminare fatd de femei. Astfel, esecul
Statului de a preveni, criminaliza, investiga iTh mod efectiv si sanctiona cazurile de trafic de fiinte umane repre-
zinta rele tratamente discriminatorii in baza de gen.

(2) Persoanele cu dizabilitati si in special cele cu dizabilitati mentale, reprezinta cea mai vulnerabila categorie
de populatie din R.Moldova cu probabilitatea cea mai mare de a fi supusa discriminarii.

Probleme principale:

in R.Moldova, persoanele cu dizabilitati sunt supuse diverselor forme de rele tratamente. in special, per-
soanele cu dizabilitati mentale sunt supuse spitalizarii fortate n institutii psihiatrice, urmata de detentie si
tratament fortat;

De asemenea, trezesc ingrijorare cazurile de violenta fizica, neglijenta medicala si lipsa unei ingrijiri medicale
adecvate in institutiile psihiatrice sau internatele psihoneurologice;

Lipsa conditiilor speciale, lipsa accesului la asistenta medicala si conditiile proaste in locurile de detentie con-
stituie o problema serioasa. Aceasta problema este deosebit de relevanta pentru regiunea transnistreana a
R. Moldova, unde ,penitenciarele” sunt suprapopulate, iar detinutii sunt tinuti in conditii inumane ale caror
severitate permite calificarea lor drept tortura. Persoanele cu dizabilitati sunt detinute in aceleasi conditii
ca si ceilalti detinuti si nu beneficiaza de nici un fel de conditii sau ajustari speciale cerute de standardele in
domeniul drepturilor omului. De asemenea, ingrijirea medicala este foarte precara si in unele cazuri lipseste
cu desavarsire. Autoritatile constitutionale nu reactioneaza in niciun fel la aceste incalcari grave, invocand
lipsa de control asupra teritoriului, iar administratia ilegala din regiune ignora orice apel in acest sens. Astfel,
persoanele cu dizabilitati sunt expuse abuzurilor si private de remediere efectiva;

n general, cazurile de rele tratamente fatd de persoanele cu dizabilitati sunt dificil de identificat. Persoanele
cu dizabilitati mentale si fizice vor ezita, sau nu vor fi in stare sa reclame abuzul. Ei depind de ingrijitorii lor
sau de persoane terte pentru a reclama abuzul suferit, lucru care poate sa nu sa se intample niciodata. De
asemenea, data fiind lipsa de mijloace financiare cu care se confrunta aceste persoane, asistenta juridica pro-
fesionala le este practic inaccesibil3;

Astfel, este foarte dificil de a evalua proportiile problemei, in special pentru ca multe cazuri raman nereclama-
te, iar problema in sine este oarecum ignorata de autoritati, care esueaza atat in a oferi protectie victimelor,
cat siin a pedepsi faptasii.

(3) Tn R.Moldova, persoanele LGBT sunt intr-o mare masurd supuse homofobiei, intolerantei si discrimindrii
atat de persoanele particulare, cat si din partea agentilor statului.
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Probleme principale:

Cele mai frecvente probleme de care se ciocnesc membrii comunitatii LGBT se refera la agresiunile si actele de
violenta fizica savarsite de persoane particulare. Asemenea abuzuri sunt deseori motivate de ura agresorului,
care nutreste intentia de a-i pedepsi pe membrii comunitatii LGBT pentru orientarea sexuald sau identitatea
lor de gen;

Membrii comunitatii LGBT de asemenea se plang de hartuiri, amenintari si santaj din partea persoanelor par-
ticulare, dar si a agentilor statului, cum ar fi politia;

Tn ciuda faptului c numérul acestor cazuri este in crestere, foarte putine din ele sunt reclamate. Acest fapt se
explica prin lipsa increderii membrilor comunitatii LGBT in organele de drept si frica lor fata de eventualitatea
divulgarii orientarii lor sexuale;

n general, Statul rdmane corigent in ceea ce priveste investigarea, urmérirea si pedepsirea infractiunilor co-
mise Impotriva persoanelor de orientare sexuala diferita. Mai mult decat atat, inactiunea si comportamentul
tendentios al politiei duce la cultivarea unui simt al impunitatii printre agresori.

(4) Relele tratamente pe motiv de etnie continua sd aiba loc in R. Moldova. Fenomenul afecteaza indeosebi
persoanele de origine roma, imigrantii neeuropeni si etnicii moldoveni care locuiesc in regiunea transnistrea-
na.

Vointa insuficientd din partea autoritatilor de a urmari penal aceste abuzuri, dar si lipsa de cunostinte pri-

vind remediile legale, explica lipsa plangerilor si proceselor intentate de victimele discriminarii etnice din
R.Moldova.

Romii: Probleme principale:

Romii reprezinta una din categoriile cele mai vulnerabile din R.Moldova. Ei se ciocnesc, printre altele, de abu-
zuri in serviciu din partea reprezentantilor organelor de drept. In acest sens, romii se plang de cele mai multe
ori de atitudini discriminatorii si ostile, comportament abuziv, violenta fizica si psihologica aplicata de politie.
Relele tratamente au loc in timpul retinerii/arestului si au drept scop obtinerea marturiilor si declaratiilor;

Alte probleme se refera la esecul Statului de a investiga, urmari si pedepsi asemenea incalcari comise impotri-
va romilor, atat de catre agentii statului, cat si de persoane particulare. Aceasta creaza un climat de impunitate
pentru agresori si actorii statali respectivi. De asemenea, acest fapt duce la ezitarea romilor de a reclama ca-
zurile de abuz, din cauza unei lipse generale de incredere in organele de drept si sistemul de justitie;

Situatia mai este agravata si de un nivel scazut al constientizarii acestei probleme in randul romilor si a lipsei
mijloacelor financiare pentru a angaja un avocat si a initia o actiune in instanta.

Imigrantii din tdrile Affricii si Asiei: Probleme principale:

O alta categorie de persoane care se confrunta cu discriminare si rele tratamente discriminatorii sunt imigran-
tii neeuropeni, in special cei originari din Africa si Asia. Ei sunt supusi hartuirii din partea politiei si abuzurilor
comise de persoane particulare. De asemenea, ei se plang de esecul politiei de a examina reclamatiile lor
privind aceste abuzuri. Tn general, organele de drept trec cu vederea aceste incélcari si nu intreprind masurile
necesare pentru a le investiga si pedepsi;

Trebuie sa se remarce, totodata, cd Tn ultimii 2-3 ani, numarul cazurilor de acest gen a scazut semnificativ
si ONG locale active in domeniu nu au inregistrat nicio incalcare grava care sa se inscrie in categoria de rele
tratamente discriminatorii.

Regiunea transnistreand: Probleme principale:

n ultimii ani au fost inregistrate numeroase cazuri de tortura si rele tratamente comise in regiunea transnis-
treand. Multe din ele au ajuns la CtEDO;

Cazurile din regiunea transnistreana care implica rele tratamente in baza etniei se refera la relele tratamente
comise Tmpotriva etnicilor moldoveni, atat de persoane particulare, cat si de agentii ,statului”;
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Astfel de cazuri au loc in ,,armata” transnistreana, unde etnicii moldoveni sunt supusi hartuirilor, abuzurilor
fizice si psihologice. Fiindu-le frica de eventuale consecinte negative, victimele si familiile lor ezita sau refuza
sa se planga;

O altad problema tine de agresiunile comise de persoane particulare in privinta etnicilor moldoveni. Majorita-
tea cazurilor implica agresiune fizicd acompaniata de insulte la adresa etniei victimelor. Majoritatea victimelor
ezitd s reclame aceste incalciri din cauza neincrederii in organele locale ,,de drept”. Tn acelasi timp, autorits-
tile constitutionale raman pasive si isi ignora obligatia pozitiva de a proteja drepturile tuturor cetatenilor de
pe teritoriul sau.

(5) Cazuri de hartuiri, agresiuni fizice, retineri, perchezitii in strada, precum si abuzuri din partea organelor de
ordine Tmpotriva unor minoritati religioase au fost inregistrate in ultimii ani de catre ONG-urile locale. Aseme-
nea Tncalcari au fost in principal indreptate impotriva musulmanilor, evreilor, protestantilor si Martorilor lui
lehova. Totodatd, trebuie sa se remarce ca numarul si impactul acestor cazuri in perioada anilor 2009-2011 a
scazut fata de 2008.

Probleme principale:

Refuzul de inregistra in mod oficial Liga Islamicd in R. Moldova, acompaniat de hartuiri, amenintari si presiuni
psihologice, a constituit o problem3 serioasd acum cativa ani. incilcarile erau comise in principal de agentii
statului;

O alta problema era legata de agresiunile aplicate de politie in timpul raziilor asupra credinciosilor care se
adunau pentru rugaciunile colective de vineri. Membrii Ligii Islamice au reclamat numeroase cazuri de actiuni
violente comise de organele de drept;

Situatia s-a imbunatatit semnificativ dupa ce, in anul 2011, Ministerul Justitiei a inregistrat prima organizatie
musulmana. Ulterior, nu s-a inregistrat nicio incalcare grava recenta care sa se fi incadrat in categoria relelor
tratamente discriminatorii;

Esecul organelor de drept de a oferi protectie victimelor abuzurilor fizice si psihologice comise de catre per-
soane particulare (inclusiv in cazuri de violenta domesticd) de asemenea constituie o problema serioasa. Au
fost inregistrate cazuri cand musulmanii s-au adresat la politie pentru a reclama acte de violenta comise im-
potriva lor de persoane particulare, insa politia a refuzat sa investigheze cazurile sau sa pedepseasca agresorii.
Motivul refuzului de a interveni a fost unul tendentios: politia nu se implica in cazuri ce implica convingeri
religioase, pentru ca acestea ar constitui o chestiune pur personala.

Concluzii generale:

Tn R.Moldova lipseste o legislatie anti-discriminare atotcuprinzitoare care sa defineascé discriminarea directs
si indirectd, sa interzica toate formele de discriminare pe motive specifice si in domenii specifice ale vietii, sa
prevada sanctiuni si despagubiri corespunzatoare, precum si sa introduca prevederi privind impartirea sarcinii
probatorii;

Esecul autoritatilor publice de a solutiona problema relelor tratamente discriminatorii rezida in incapacitatea
lor de a identifica un caz ca fiind motivat de o insusire a persoanei. Insa, constatarile si studiile de caz incluse in
acest raport demonstreaz ci de fapt legislatia nu este aplicatd in mod corespunzitor. in multe cazuri autorita-
tile competente fie nu doresc sa se conformeze cu procedurile legislative existente, fie nu le cunosc. Trebuie sa
se noteze de asemenea faptul ca intr-un numar mare de cazuri exista o atitudine inraddcinata de indiferenta,
iar in alte cazuri de acceptare a relelor tratamente printre autoritatile responsabile de investigarea cazurilor
si, respectiv, aplicarea legilor relevante;

Astfel, autoritatile esueaza sa ofere protectie adecvatd victimelor relelor tratamente. Acest lucru lasa victi-
mele fard remediu si cu acces limitat la justitie. De asemenea, acest lucru impiedica Guvernul sa elaboreze o
politicd nationala complexa si multilaterala care sa contind masuri efective pentru prevenirea tuturor formelor
de tortura si rele tratamente ce au loc in R.Moldova;

Cazurile de rele tratamente discriminatorii sunt dificil de identificat. Avand in vedere vulnerabilitatea si lipsa
cunostintelor privind drepturile lor si mecanismele existente de aparare, victimele deseori nu reclama abuzu-
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rile. Nefncrederea victimelor in eficienta organelor de drept si a sistemului de justitie, dar si lipsa mijloacelor
financiare, reprezinta si ele motive serioase care explica nereclamarea;

Este de remarcat faptul ca ONG-le au un rol primordial in ceea ce priveste depistarea cazurilor de rele tra-
tamente. Tn acelasi timp, trebuie de mentionat faptul c3, in R.Moldova, ONG-le care lucreaza cu grupurile
vulnerabile se axeazd in mare parte pe probleme cu caracter social. Foarte putine din ele ofera asistenta
juridica calificata, dar si mai putine au capacitatea de a identifica si documenta corespunzator un caz de rele
tratamente discriminatorii. Astfel, multe cazuri de acest gen sunt trecute cu vederea.

4.2 Recomandari

Raportul a identificat o necesitate evidenta ca R. Moldova sa-si armonizeze si fortifice sistemul juridic pentru a
combate relele tratamente discriminatorii si a oferi protectie reala victimelor, in special, categoriilor vulnera-
bile supuse celor mai mari riscuri. Analizand modelele relelor tratamente discriminatorii si exemplele descrise
mai sus, raportul formuleaza un sir de recomandari care vor permite R. Moldova sa se conformeze obligatiilor
sale de a preveni si combate relele tratamente discriminatorii.

1. Parlamentul R.Moldova trebuie sa ratifice urmatoarele instrumente internationale:

e Primul Protocol optional la PIDESC;

e Declaratia pe marginea Articolului 14 al CEDR privind admiterea plangerilor individuale;

e Protocolul optional la CDPD (2006);

e Conventia pentru protectia drepturilor tuturor muncitorilor migranti si a membrilor familiilor acestora;

e Protocolul nr.12 la CEDO;

 in privinta regiunii transnistrene, este de asemenea important ca Guvernul si-si revada rezervele pri-
vind aplicarea instrumentelor internationale de drepturi ale omului doar pe teritoriul controlat efectiv
de autoritatile R. Moldova;

2. Parlamentul este indemnat sa adopte neintarziat o legislatie anti-discriminare atotcuprinzatoare in confor-
mitate cu standardele internationale si europene. Acest lucru ar constitui un prim pas spre implementarea
multiplelor obligatii in domeniul drepturilor omului asumate de R. Moldova;

3. Articolul 176 al Codului Penal, intitulat ,incalcarea egalititii in drepturi a cetitenilor”, este in esentd o pre-
vedere anti-discriminare generald, nu o infractiune penal3, si prin urmare trebuie exclus din Codul Penal. Lista
extinsa de caracteristici incluse Tn Articolul 176, fara sintagma ,,orice alta situatie similara”, si-ar gasi locul mai
bine in Articolul 77 lit. d) Codul Penal, intitulat ,,circumstante agravante”;

4. Articolul 77 lit. d) al Codului Penal trebuie modificat in vederea includerii unei liste largite de caracteristici
protejate care pot fi componente ale infractiunilor penale ce constituie crime motivate de ura, inclusiv astfel
de caracteristici ca genul, varsta, dizabilitatea, orientarea sexuald, originea etnica, opinia si apartenenta po-
litica;

5. Autoritatile trebuie sa implementeze in mod efectiv cadrul legal si procedurile interne care urmaresc preve-
nirea, combaterea si sanctionarea discriminarii si relelor tratamente discriminatorii;

6. Autoritatile trebuie sa revizuiasca toate instructiunile, politicile si practicile pentru a se asigura cad acestea
nu contravin dreptului la nediscriminare si egalitate. De asemenea, autoritatile urmeaza sa aboleasca toate
politicile si practicile discriminatorii si sa elaboreze altele noi in conformitate cu principiile de egalitate si stan-
dardele internationale si europene;

7. Organele de drept urmeaza sa-si consolideze mecanismele de identificare si investigare a cazurilor de rele
tratamente discriminatorii. De asemenea, organele de drept trebuie sa investigheze impartial, amanuntit si in
timp util toate reclamatiile de tortura si rele tratamente bazate pe prejudecati sau temeiuri de discriminare,
precum si sa se asigure ca faptasii sunt adusi in fata justitiei;

8. Tn procesul de examinare a cazului, procurorii si instantele de judecata trebuie s3 ia in considerare toate
dovezile care indica dincolo de orice indoiala rezonabila ca in comiterea crimei a existat inclusiv o motivatie
bazatd pe prejudecata. In acest sens, procuratura trebuie s3 solicite, iar instantele s& aplice, pedeapsa maxima
prevazuta de Legea Penala pentru infractiunile care sunt motivate de ura sociald, nationala, rasiala sau religi-
0asd, precum se stipuleaza in Articolul 78 (3) al Codului Penal;
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9. Guvernul R. Moldova trebuie sa adopte o abordare mai ferma fata de agentii statului care nu stiu sau nu vor
sa implementeze procedurile existente in domeniu. Guvernul de asemenea trebuie sa aplice sanctiuni efecti-
ve in privinta agentilor statului implicati Tn aplicarea relelor tratamente discriminatorii;

10. Guvernul trebuie sa instruiasca actorii statali privind principiile de egalitate si nediscriminare. La fel, Gu-
vernul urmeaza sa ofere instruire actorilor statului in ceea ce priveste modalitatile de solutionare a cazurilor
de rele tratamente si de oferire a protectiei si sustinerii adecvate victimelor;

11. Guvernul trebuie sa instruiasca procurorii si judecatorii pentru ca acestia sa capete o intelegere profunda
si completa a esentei relelor tratamente discriminatorii, dar si a obligatiilor internationale in domeniul drep-
turilor omului asumate de stat in contextul interzicerii relelor tratamente;

12. Procurorii si judecatorii trebuie sa sporeasca aplicarea in litigiile nationale a principiilor internationale in
domeniul drepturilor omului privind interzicerea relelor tratamente si discriminarii;

13. Autoritatile trebuie sa monitorizeze in mod corespunzator si sa compileze date statistice privind proporti-
ile, cauzele si efectele relelor tratamente discriminatorii, precum si privind eficienta masurilor de combatere
a acestor abuzuri. Spre exemplu, MAI ar trebui sa distinga cazurile de viol marital de alte cazuri de viol. Este
de asemenea important sa se separe cazurile de violentd domestica savarsite impotriva persoanelor cu diza-
bilitati precum si impotriva altor categorii vulnerabile. Acest fapt va permite stabilirea proportiilor acestor
fenomene si combaterea lor in mod corespunzator;

14.7n general, Guvernul trebuie si-si consolideze eforturile de prevenire, pedepsire si eradicare a relelor tra-
tamente discriminatorii in R. Moldova;

15. Reprezentantii societatii civile trebuie sa-si asume responsabilitatea de a monitoriza activitatile actorilor
statali respectivi in implementarea cadrului legal;

16. Reprezentantii societatii civile trebuie de asemenea sa monitorizeze situatia privind relele tratamente dis-
criminatorii si sa documenteze intr-o maniera adecvata toate cazurile care se inscriu in categoria torturii si
relelor tratamente bazate pe prejudecati sau temeiuri de discriminare;

17. ONG-urile care lucreaza cu grupurile vulnerabile trebuie sa dezvolte si sa consolideze programele de asis-
tenta juridica;

18. Reprezentantii societatii civile trebuie sa-si imbunatateasca capacitatile de advocacy necesare pentru rea-
lizarea campaniilor eficiente in vederea prevenirii si interzicerii relelor tratamente discriminatorii;

19. Reprezentantii societatii civile trebuie sa educe populatia prin intermediul programelor de sensibilizare in
domeniul prevenirii si combaterii relelor tratamente discriminatorii;

20. Societatea civila de asemenea trebuie sa insiste pe langa comunitatea internationala, ca cea din urma sa
fie mai proactiva, veghind ca R. Moldova sa-si indeplineasca obligatiile Tn conformitate cu tratatele internati-
onale la care este parte.
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INTRODUCTION

Being a Contracting Party to most of the main human rights treaties of the United Nations and the Council
of Europe, Moldova still falls behind in its efforts to effectively observe human rights within its jurisdiction.
Among still numerous human rights violations registered during the past years by the human rights NGOs?,
the prevalence of a range of abuses which can be characterised as discriminatory? ill-treatment® constitutes a
serious concern for Moldova.

Moldovan legislation includes few provisions prohibiting explicitly discrimination, however, most of them
have severe deficiencies in terms of obtaining enjoyment of the rights. Thus, the current Moldovan legislation
fails to prevent and combat discriminatory ill-treatment due to absence of a comprehensive non-discrimina-
tion legislation and practice. According to the National Human Rights Action Plan for 2004-2008, Moldova
undertook to adopt a law on non-discrimination until 2007, but the law was not yet adopted. One of the
main reasons for the lack of progress in this regard is the criterion of “sexual orientation” included among the
protected grounds in the draft law.

Another issue is that, instances of ill-treatment based on discrimination are often not recognised as such by
the Moldovan public authorities. The ill-treatment involved is not seen as resulting from the victims’ mem-
bership to certain groups, whether they be women, persons with disabilities, LGBT persons or otherwise.
However, even when this is recognised, a lack of experience or understanding of such cases results in public
prosecutors being unfamiliar with the legislation applicable in such cases, while investigators may not have
the skills and knowledge necessary to build the strongest possible cases in support of the victims. Such a
failure to understand fully the nature of these types of cases hampers attempts to secure adequate legal
redress for the victims involved. More generally, it undoubtedly clear that the task of preventing discrimina-
tory ill-treatment in the society is all the more difficult, so long as the phenomenon itself is unknown to, or
misunderstood by the public authorities.

On the other hand, individuals who have become victims of discriminatory ill-treatment often do not lodge
complaints with the prosecution authorities. A small number of cases that nevertheless reaches the Pros-
ecutor’s Office, are examined only formally and dismissed as ill-founded. The burden of proof lies entirely
with the victim of ill-treatment, to show that he/she has been ill-treated and that the crime was based on a
prohibited ground of discrimination. Prosecutors and judges are hardly ever initiating criminal proceedings
in cases of ill-treatment even where substantial medical evidence has been presented. Having no training in
prosecuting cases of discriminatory ill-treatment, the prosecutors and judges are unprepared and reluctant to
consider the discrimination as a motive of one’s ill-treatment.

This problem is also aggravated by a lack of relevant expertise within the civil sector. In Moldova, NGOs work-
ing with vulnerable groups of people mainly focus on the issues of social character. There are very few NGOs
in Moldova with experience in representing victims of discriminatory ill-treatment, or lobbying the public
authorities on this issue. Thus, many such cases go overlooked.

Thus, all the above mentioned facts leave individuals vulnerable to the abuse and striped of an effective
remedy.

The purpose of this report is to inform Moldovan authorities and general public on the issues at hand and
make the authorities aware of the need to address effectively any allegations of discriminatory ill-treatment
that come to their knowledge.

1 Promo-LEX Association, Report Human Rights in Moldova / 2009-2010, available at: http://www.promolex.md/upload/publications/en/doc_1319534382.pdf

2 In its General Comment nr.2 the UN Committee Against Torture had highlighted that “non-discrimination is included within the definition of torture itself in Article 1
paragraph 1 of the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, which explicitly prohibits specified acts of torture
and ill-treatment when carried out for any reason based on discrimination of any kind”. Please see the UN Committee Against Torture, General Comment nr.2,
paragraphs 20 — 24., available at_http://www.unhcr.org/refworld/pdfid/47ac78ce2.pdf

3 Forthe purposes of this report, “ill-treatment” is defined as “cruel treatment, and inhuman or degrading treatment or punishment, causing varying degrees of suffer-
ing less severe than in the case of torture.” This definition is based on Giffard, C., The Torture Reporting Handbook: How to Document and Respond to Allegations
of Torture within the International System for the Protection of Human Rights, The Human Rights Centre, University of Essex, 2000, available at: www.essex.ac.uk/
torturehandbook/english.htm
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This report assesses the extent to which people in Moldova are subject or, are at risk to be subject to discrimi-
natory ill-treatment based on gender, disability, sexual orientation and gender identity, ethnicity and religion.

The report was prepared by a group of human rights experts from Moldova and Great Britain.

The report has four chapters. Chapter 1 outlines the patterns of discriminatory ill-treatment affecting women,
LGBT, persons with disabilities, ethnic and religious minorities in Moldova. Chapter 1 also provides an insight
of the relevant legal and policy framework and their implementation as well as the effectiveness of the exist-
ing legal protection available for these groups. Chapter 1 is based on the analysis of the pre-existing research
and reports carried out by national experts and international human rights bodies; casework of the domestic
human rights NGOs; and official data available.

Chapter 2 of the report sets out Moldova’s obligations under various international and regional human rights
instruments which should provide protection against discriminatory ill-treatment. Chapter 3 provides com-
parative analyses of the Moldovan criminal law and international human rights standards from the perspec-
tive of effective prevention of hate crimes. Chapter 4 includes conclusions and recommendations drawn from
an analysis of patterns of discriminatory ill-treatment and the analysis of the legal and policy framework.
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Chapter '

Bl PATTERNS OF DISCRIMINATORY ILL-TREATMENT
IN MOLDOVA

This chapter examines the specific phenomenon of discriminatory ill-treatment against women, persons with
disabilities, LGBT, ethnic and religious minorities in Moldova, with reference to research and casework carried
out by local human rights organizations. The report also includes examples of discriminatory ill-treatment
against these groups of people.

This chapter includes 5 subchapters, as follows: (1.1) Discriminatory ill-treatment based on gender; (1.2) Dis-
criminatory ill-treatment based on disability; (1.3) Discriminatory ill-treatment based on sexual orientation;
(1.4) Discriminatory ill-treatment based on ethnicity; (1.5) Discriminatory ill-treatment based on religion.

1.1 Discriminatory ill-treatment based on gender

In Moldova, gender-based violence is a serious human rights problem that affects numerous women through-
out their lives. Gender-based violence is also a form of discrimination that seriously inhibits women's ability to
enjoy rights and freedoms on a basis of equality with men.* The main issues in this regard refer to: domestic
violence; sexual violence; sexual harassment; trafficking and exploitation of the prostitution; as well as com-
pulsory abortion. ? This subchapter focuses on the most problematic issues referring to gender-based violence
in Moldova.

1.1.1 Domestic violence

Domestic violence in Moldova is a complex phenomenon generated by psychological problems and aggravat-
ed by educational, economic and social factors. Domestic violence in Moldova has a strong gender character
also reflected in the popular mentality that domestic violence is not a public issue, but rather a private matter.
Victims of domestic violence are mainly women — 90%.3

According to the latest data available, every one in four women in Moldova is a victim of domestic violence,
whether it is physical, sexual, psychological or economic. The 2005 Moldova Demographic and Health Survey
showed that 24% of married women are subjected to physical violence, 23% to psychological violence, and
4% to sexual violence.*

Mainly, women are subjected to domestic violence by their husbands (66%), by former husbands (10%), chil-
dren (6%), parents (3%), parents-in-law (2%), lovers (1%), brothers (1%) and other family members (2%).°

Frequent and open manifestations of violence lead to marginalization of women and children. The lack of
money, the lack of support from relatives and from the authorities, and the lack of a shelter determine these
women to accept the role of a victim. The leading causes that make victims accept further abuses against
them include: the lack of dwelling; the fear of not being able to cope financially without a partner; the desire
to have a husband; pity for the aggressor; the acknowledgment that the children need a father or that the
children are against a divorce; shame; pressure from family or relatives to keep the family united; advanced
age; and the hope that the aggressor will change.

1 The CEDAW Committee, General Recommendation 19: Violence against Women, 11 Session, 1992.

2 Ibid, Para 11,13,17,22,23

3 In 2010, Moldova's Deputy Prosecutor-General E. Rusu confirmed that, according to a survey conducted by the prosecution service, 90% of the victims of domes-
tic violence are women. See Prosecutor General media statement available in Romanian at http://www.procuratura.md/md/com/1211/1/3941/

4 See http://www.unfpa.md/images/stories/pdf/intrebari%20frecvente%20despre%20violenta%20in%20familie.doc

5  Centre ,La Strada”, Trust Line for Women: Analytical Operating Report, 2010, page 6 available in Romanian at: http://www.lastrada.md/publicatii/ebook/Rap-
ort_linia_fierbinte_2010_final_2.pdf
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There are also women who are ready to break the circle of violence, but they often have no money to initiate
the divorce proceedings. Or worse, victims are threatened with death or damage to property if they leave the
abuser.®

In many cases women divorce their aggressive husbands. 60% of divorced women have recognised that they
have suffered from violence at home, as compared to 28% of married women.”

Moldova has a Law on domestic violence starting 18 September 2008, — Law 45-XVI on Preventing and Com-
bating Domestic Violence (Law No. 45-XVI).2 Law No. 45-XVI aims to strengthen, protect and support the
family, to ensure respect for fundamental principles of law in the family, and to ensure equal opportunities
between women and men in their human right to a life without violence.

Article 2 of Law No. 45-XVI, defines family violence as: “any action or deliberate inaction, except for self-
defence or defence of others, manifested verbally or physically, by physical, sexual, psychological, spiritual
or economic abuse, or by infliction of material or moral damage, committed by a family member on another
family member/members, including against children and against the common or personal property”.

When it came into force, however, the Law No. 45-XVI proved itself to be somewhat inapt, as there was
no mechanism for implementing its requirements. The Criminal Code of the Republic of Moldova (Criminal
Code) still lacked provisions on domestic violence. Thus, acts of domestic violence were sometimes pros-
ecuted under the general criminal law provisions regarding the infliction of bodily harm or assault, or under
administrative law.

On 3 September 2010, a new Law No. 167 entered into force as an amendment to certain other pieces of
legislation (including the Criminal Code, the Code of Criminal Procedure and Law No. 45-XVI).° Law No. 167
aimed to solve the problems of non-implementation of Law No. 45-XVI. Law No. 167 inserted a new provision
in the Criminal Code — Art 201 on domestic violence,'® according to which domestic violence is established as
a criminal offence and described as: “intentional action or inaction that is manifested physically or verbally,
committed by a family member on another family member, causing physical pain, slight bodily injury, distress,
material or moral damage. [...] For family violence causing consequences for the victims’ bodily integrity and
health, the aggressor may be subjected to 15 years imprisonment especially if the victim died, attempted
suicide or suffered serious bodily harm as a result of the violence.”

Thus, a Protection Order for victims of domestic violence can now be issued both in the criminal and civil
proceedings. Under the civil procedure set out in Article 15 of Law No. 45-XVI, the court is required to issue a
Protection Order within 24 hours of receiving the claim. Under the criminal procedure, the investigating body
is obliged to submit a request to the judge to examine the application for a Protection Order within 24 hours.
Under both procedures, the court may oblige the aggressor: (1) to leave the house, regardless as to whether
it is a common property or not; (2) to stay away from the victim’s whereabouts and maintain a distance that
would ensure the victim’s security; (3) to not contact the victim; (4) to not visit the victim at a workplace or
place of residence; and (5) to abstain from keeping and carrying firearms.

Law No. 45-XVI includes definitions and refers to different types of violence such as: physical, sexual, psycho-
logical, spiritual and economic. However, domestic violence is often associated only with physical violence;
such forms as psychological or economic violence are lesser-known concepts and are perceived by population
as a part of a family routine.

The Police Law (no. 416-XIl of 18 December 1990, republished in Moldova’s Official Monitor, 2002, Number
17-19, art. 56) was also amended through Law no.167. As a result, Article 12 which sets out the responsibili-
ties of the police was supplemented with section 5!, which says that the police have a duty “to ensure the
protection of victims of domestic violence and supervise the execution of Protection orders in conformity
with the law”. Further, Article 13 was supplemented with section 4%, which provides that “in case the victim of

6 Ibid, page 9

7 UNICEF Moldova, “Every third woman in Moldova has been at least once a victim of domestic violence”, available in Romanian at: http://www.hr.un.md/news/210/

8  Law on Preventing and Combating Family Violence, Law Number 45-XVI of 1 March 2007, Published 18 March 2008 in the Official Monitor Number 55-56/178,
Entry into force 18 September 2008. Available in Romanian at:_http:/lex.justice.md/index.php?action=view&view=doc&lang=1&id=327246

9  Parliament of The Republic of Moldova, Law No. 167, available in Romanian at: http:/lex.justice.md/index.php?action=view&view=doc&lang=1&id=335828

10 The Criminal Code of the Republic of Moldova, No. 985-XV dated 18.04.2002, as amended, available in Romanian at: http:/lex.justice.md/index.php?action=vie
waview=doc&lang=1&id=331268
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domestic violence is in a state of incapability, (the police) shall request the court for a Protection order based
on the victim’s petition or notification on the case”.

Though the law No. 45-XVI provides sufficient protection mechanisms, their application in practice remains
a cause for serious concern. The key issues relating to the enactment of protection mechanisms are set out
below.

Key issues

a) Failure to execute the Protection Order: One of the most frequently encountered problems in the domes-
tic violence area is the failure to execute the Protection Order by both the aggressor and the authorities, who
by law are responsible for its implementation in practice. In most cases the local social worker and the police
are unaware of the existence of the Protection Order, let alone have the knowledge of enforcement of the
order. Another situation is when the police know about domestic violence and about the Protection Order but
limit their involvement to informing the aggressor about its existence, even when the Protection Order text
imposes an obligation on the aggressor to leave the house. The most frequent explanation is the lack of space
or alternative accommodation to which the aggressor could move.

b) Ineffective supervision of the execution Protection Order: In many cases, both, police and social assistant
responsible for the supervision on the execution of the Protection Order fail to monitor the cases accordingly
(periodic visits, phone calls, etc) and only react when called by the victim. There are also cases when neither
reacts to the victims’ appeal regarding the violation of the protection order by the aggressor, thus living the
victim without any protection. In such cases the victims have to flee their homes and seek shelter.

According to the data provided by the MIA, during the period of 2009-2011 there were no cases registered
where the police would fail to execute the Protection Orders and no policemen were sanctioned for failing to
execute or to supervise the enforcement of the Protection Orders.!* According to the same source, in 2011
only two cases were registered, where 2 or more Protection Orders were issued within the same case. No
such cases were registered during 2009-2010.

c) Delayed initiation of the criminal prosecution by the prosecution: Although since 3 September 2010, do-
mestic violence has been a crime under the Criminal Code, in some cases the petitions submitted to the
prosecution on behalf of the victims remained unsolved. While many petitions have been filed, the ongoing
subjection of the victims to domestic violence continued.

d) Refusal to issue Protection Orders: There are cases when the court has refused to issue the Protection
Order on the grounds that the aggressor did not recognise the acts of violence, and also presented witnesses
who submitted statements in their favour. In these situations, the statements of the victim are often disre-
garded. Victims often face a hostile attitude from the court, particularly from judges. It often results in having
the credibility of the reported offence further disregarded, and the risk faced by the victims not minimised.
The presence of the aggressor during the court session for issuance of the Protection Order proves to be
stressful for the victims. Thus, due to pressure and fear, the latter withdraw their complaints or request ad-
ministrative sanctions instead of criminal punishment for aggressors.*?

e) Delay in issuing Protection Orders: The essence of the Protection Order is to provide immediate protec-
tion for victims of domestic violence, and this is the reason for the 24 hour time-limits imposed under both
the civil and criminal procedures. In many cases, delays mean that a Protection Order is not granted until, for
example, two weeks after the application is made, which is often too late to prevent the victim from being
subjected to further violence. There are no mechanisms to urgently issue the protection orders contrary to
the fact that the Law stipulates that the protection orders should be issued within 24 hours. There is also no
mechanism to appeal the delay of execution of the protection order.

f) The lack of a uniform legal practice: Until now there is no uniform legal practice with regard to protection
of the victims of domestic violence. There were also registered cases when a Judge issues a Protection Order
and later annuls it, although such suspension is not stipulated by the law.

g) Sanctioning the victims of domestic violence: There were registered cases when the police would sanction

11 Official data provided to Promo-LEX by the MIA as a response to an interpellation. Document No 6/3205 of 14 December 2011.
12 Such cases were registered by Centre ,La Strada” during 2011.
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not the aggressors but the victims of domestic violence. In the majority of such cases victims are punished
administratively, but there are also cases where criminal suits are initiated against them. In such cases the
law-enforcement bodies disregard the evidences of violence against victims and even the fact that the victim
was the one who called the police and requested protection.*

Examples
The following examples are provided as illustrations of the findings listed above:

Case 1 — Ms. Lidia Mudric, (72 years) was systematically beaten in 2010 by her former husband whom she
divorced 20 years ago, after he illegally entered her house, beat her and remained to live there without her
permission. Ms Lidia Mudric was forced to flee to neighbours and leave every evening her residence. Numer-
ous complaints have been made to the police, to the Prosecutor's office, to the Social Assistance Department
and the MIA. The first two Protection Orders issued by the court (on 22 June and on 17 July, 2010), in which
the aggressor has been requested to leave the woman’s house, have not been executed. The police have
justified inaction by claiming the abuser suffered from mental illness and therefore could not be brought to
criminal responsibility, They refused to evict the abuser from the applicant's house, reasoning the aggressor
had nowhere to live. The district police was also ignoring the calls of Mrs. Lidia Mudric about acts of violence
inflicted by her former husband. On 16 December, 2010 the third Protection Order was issued by the court.
The Protection Order was enforced. On 21 December 2010 the case was also submitted to the ECtHR.*

Case 2 - Ms. Eremia Lilia was systematically beaten by her former husband (A). After she filed for divorce in
July 2010, he became more aggressive, continued to strike and to insult her, often in the presence of minor
daughters. Numerous complaints were made to the police, prosecutors and MIA about her husband. But the
police officers did not offer Mrs. Eremia or her minor daughters the protection against domestic violence.
Here it is important to point that A. is a policeman in the same village.

On 9 December 2010 a Protection Order against A. was issued by the District Court. A. was ordered to leave
their house for ninety days and was prohibited from coming within 500 m of the applicants and from contact-
ing them. However, Protection Order was repeatedly breached by A. and the police did not react to any of Ms.
Eremia written and verbal complaints.

On 10 January 2011 Ms. Eremia was invited to give statements at police station concerning their complaints
against A. According to her, she was then persuaded to withdraw her complaint, because a criminal record
and loss of employment by A. would reflect negatively on her daughters’ educational and career prospects.

On 13 January 2011 A. went to the family home, violating the Protection Order of 9 December 2010. He again
hit and insulted the first applicant, simulating strangling her, and warned her that he would kill her and her
aunt if she continued complaining. On 14 January 2011 a medical expert found injuries on her neck which
could have been caused in the manner the first applicant had described. On 16 January an application was
lodged before the ECtHR. On 17 January 2011 the Court made an appeal to Moldovan Ministry of Justice
about this case. On the same day a criminal investigation was initiated against A. and Ms. Eremia was recog-
nized as a victim in this case. However, due to continuous violation of the Protection Order by A. on 14 March
2011 another Protection Order was issued under the criminal procedure. On 1 April 2011 A. has admitted his
guilt and the prosecution was conditionally suspended for one year. This decision was contested by the Ms
Eremia lawyer but it was kept in force by district Prosecution. (case in progress).*

Case 3—T.M. and C.M. are a mother and daughter that live in Chisinau city. They live with the former husband
/ father in the same one room apartment. The former husband is very aggressive and abuses T.M. and C.M.
During 2011 T.M. notified the police three times for medium and light injures. Every time the policemen is-
sued protocols on administrative violations.

In early April 2011 T.M. obtained a Protection Order that prohibited the aggressor to contact his daughter and
he had to leave the apartment. The Protection Order was issued 10 days after the request was filed and the

13 Such cases were registered by Promo-LEX, “Refugiul Casa Marioarei” and Centre ,La Strada” during 2011.
14 See ECtHR in case Mudric v Moldova (Application No. 74839/10, filed on 21 December 2010)
15  See ECtHR in case Eremia and Others v. Moldova (Application No. 3564/11 filed on 16 January 2011)
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applicant received the Protection Order another 10 days after it was issued. T.M. filed a request to execute
the Protection Order by the police, and the latter delayed the execution by another 10 days. During the last
attempt to evict the aggressor from the apartment the aggressor presented a Court decision that annulled the
execution of the Protection Order. It is important to mention the fact that the decision was issued by the same
Judge that issued the Protection Order in first place. On 30 April 2011 cases was lodged before the ECtHR.®

In these cases applicants claim State complicity in their ill-treatment and gender-based discrimination in ben-
efiting from the protection of the law."”

Case 4 — due to the domestic violence, R.L. divorced her husband V.R. in 2003, however continued to live in
the same flat with her former husband. R.L. continued to be subjected to violence.

On 22 June 2010, the Ciocana district Court, Chisinau, issued a Protection Order for R.L. (for 30 days). How-
ever, the violence continued and the aggressor ignored the Protection Order. Police also failed to execute the
Protection Order (Police Station No 4, Ciocana district). Thus, on 22 September 2010, a complaint was submit-
ted to the Prosecution of Ciocana district aiming to initiate a criminal investigation on the issue of domestic
violence, according to art. 201" of the Criminal Code.

On 29 November 2010, R.L. had a fight with her former husband who came home drunk and was insulting her.
R.L. called the police. The policeman who came on appeal, A.C., totally ignored the victim’s complaints and
even threatened her. According to R.L., A.C. was very angry with her because he was previously sanctioned by
his superiors for not executing the Protection Order of 22 June 2010 (his salary was lowered).

On 7 December 2010, the police charged R.L. with “moderate disorderly conduct” under Art. 354 of the
Contravention Code’® and imposed a 200 MDL fine on her. The penalty was the result of the threats uttered
by the police officer and due to the biased conduct of the police in general. Furthermore, the act was im-
properly classified and the administrative protocol was completed in breach of a number of provisions of
the Contravention Code. Consequently, on 9 December 2010, the administrative protocol was challenged in
Ciocana district Court. On 12 January 2011, the Ciocana district Court admitted the appeal and quashed the
administrative proceedings against R.L.

On 10 December 2010, another request for a Protection Order was lodged with the Ciocana District Court on
behalf of R.L. and her daughter. The court session was not held within 24 hours as stipulated by the Law. Thus,
on 13 December 2010 a complaint was submitted to the President of the Ciocana Court. However, the Ciocana
Court rejected the request for a Protection Order by a ruling dated with 2 February 2011. An appeal against
this decision was made but the court session was only planned for 19 April 2011. On the Court session held
on 19 April 2011, the request for Protection Order was rejected again.

Meanwhile, on advice of the police, V.R. started writing complaints to the police against R.L., making up vari-
ous pretexts. This benefited both the perpetrator and police officer A.C., who was earlier penalized for the
failure to carry out his duty (we recall that he threatened the victim with retaliation). As a result, administra-
tive proceedings were started against R.L., who was placed under supervision as “a family troublemaker”.
On 3 February 2011, Ciocana Commissar C.G. issued a decision declaring R.L. culpable of an administrative
offense under Art. 69 of the Contravention Code, namely insult, and imposed a fine of 1,200 MDL on her. In
that decision, R.L. was penalized for committing the act of insult on 24 December 2011, however from 21
December 2010 to 26 December 2010 R.L. wasn’t even at home, which demonstrates once again that the
administrative charges were mere fabrications. The decision was challenged in the Ciocana district Court on 4
February 2011. The appeal was accepted and the decision was annulled on 2 March 2011.

Thus, R.L. continued to experience hostile attitudes from police officers, who not only failed to take steps to
bring the aggressor to justice, but, on the contrary, hit back at the victim by initiating various administrative
proceedings against her because of her numerous complaints.

Due to the fact that the issue of domestic violence remained unsolved the case was submitted to CEDAW
Committee.

16 See ECtHR in case T.M. and N.M. v. Moldova (Application No. 26608/11 filed on 30 April, 2011)

17  Promo-LEX media statements on these cases available at: http://www.promolex.md/index.php?module=news&item=522&Lang=en and http://www.promolex.md/
index.php?module=news&item=787

18 Contravention Code of the Republic of Moldova, available at http://norlam.md/public/files/docs/Contravention%20Code%20RM.pdf

19 In this Application R.L. complains under Art. 1, 2, 5 of CEDAW, and Art. 2, 3 Optional Protocol to the CEDAW. Case lodged to CEDAW Committee by Promo-LEX.

66



h) Issue of domestic violence in the Transnistrian region of Moldova: Law No. 45-XVI does not apply in the
Transnistrian region of Moldova, whose de facto administration rejects Moldovan jurisdiction. Moreover,
there is no specific “law” on preventing and combating domestic violence in the region. Thus, the cases re-
ferring to domestic violence are treated as murder, severe or less severe bodily injury or damage to health,
threatening murder, other. Such crimes are punished under the “Criminal Code” and the “Code of Admin-
istrative Offences”. Thus, domestic violence in the region is treated as a private matter rather than a social
problem.

During 2009-2011, sociological studies and surveys were conducted by a local organization?® on the issue of
domestic violence in the region. According to the data of these studies, every one in four women interviewed
is a victim of domestic violence. The studies also show that 35,7% of all women interviewed were subject to
physical violence inflicted by a man.

The data of the studies also show that, mainly, women are subject to psychological, physical and sexual vio-
lence. In the majority of cases domestic violence goes unpunished. 79,9% of women subject to domestic
violence haven’t appealed to medical assistance; 75,4% of women haven’t reported abuses to “militia”; 81,5%
of women haven’t told their families and friends about their problems.

1.1.2 Sexual Violence

According to the latest available statistics provided by the MIA, during 2011, in Moldova , 421 cases of sex
crimes were reported, categorised as follows: (1) 260 cases of rape (a 6,5% increase from 2009); and (2) 161
cases of sexual violence (a 24% increase from 2009).?* This data does not necessarily show an increase in the
number of actual incidents of sex crimes, but it clearly shows an increase in the number of such incidents
which were reported. According to the same source, of the total number of 421 cases of sex crimes reported
in Moldova during 2011, only 203 (48 %) were sent for court examination. Of the total number of cases, 102
resulted in a cessation of criminal proceedings and 101 remained unresolved or still remain in the process of
examination.

Crimes of sexual violence are stipulated as criminal offences under the Criminal Code.?? According to Article
171 (Chapter No IV: Crimes related to sexual life) of the Criminal Code:

e “Rape, i.e. sexual intercourse committed by the physical or mental coercion of the person, or by tak-
ing advantage of the victim’s incapacity to defend himself/herself or to express his/her will, shall be
punished by imprisonment for 3 to 5 years.”

Law No. 167 included an amendment to Article 171 of the Criminal Code, according to which rape was rec-
ognised as an act that can also take place in the family.?* As a result, marital rape became recognised as a
criminal offence in Moldova.

Article 172 of the Criminal Code defines “Violent Actions of a Sexual Character”, the most severe cases of
which can be punished by lifetime imprisonment, as follows:

“Homosexuality or satisfying sexual needs in perverted forms committed through the physical or mental co-
ercion of the person or by taking advantage of the person’s incapacity to defend himself/herself or to express
his/her will shall be punished by imprisonment for 3 to 5 years.”

Law No. 167 also includes a new provision according to which violent actions of sexual character can also take
place in the family.*

Law No. 45-XVI defines “sexual violence” as:

e “any violence of a sexual nature or any illegal sexual conduct within the family or other interpersonal
relationships, such as marital rape, prohibiting any methods of contraception, sexual harassment; any
unwanted and imposed sexual behaviour; forced prostitution; any illegal sexual conduct in relation

20 Media statement available in Russian at: http://nr2.ru/pmr/367162.html

21 MIA, Operational information on the situation regarding delinquency in Moldova during 2010, available at: http://www.mai.md/content/6945; and during 2011, avail-
able at: http://www.mai.md/content/11047

22 See above, note 10, Article 171.

23 See above, note 10, Article 171(2)(b).

24  See above, note 10, Article 172(2)(b).
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with a minor family member, including caresses, kisses and other unwanted touching of a sexual na-
ture; other actions with similar effects”.

Key issues

A problematic approach to the prosecution of sexual violence in Moldova is further demonstrated by the
example provided below.

a) One of the most problematic issues relating to the problem of sexual violence in Moldova is the way in
which rape and violent actions of a sexual nature are investigated: The prosecution focuses on the behaviour
of the victim, not the aggressor, and the investigation therefore seems to focus on collecting evidence to
undermine and contradict the victim’s story. ,The Methodological Guidelines on the Investigation of Sexual
Crimes”, issued on 15 August 2008 by the Prosecutor-General’s Department of Criminal Investigation, in-
cluded a set of practical recommendations for Prosecutors in the prosecution of sexual offences. According
to these guidelines, the prosecution must demonstrate the victim’s physical resistance to the act. Under such
a system, the guidelines would seem to encourage a form of constrained, yet still forced, sexual act. The as-
sumption, therefore, is that the victim has consented to the sexual act unless there is evidence of physical
resistance. Further, the guidelines include the suggestion that in some cases, such as those incidents where
sexual intercourse involves a teenager, some sort of physical force may be necessary given the “shyness” of
the teenager. The implication here, therefore, is that even where evidence of physical resistance or undue
force is present, this will not in all cases be sufficient to prove the crime of either rape or a violent action of a
sexual nature.

These guidelines demonstrate the problematic approach to the prosecution of sexual violence in Moldova
which is further demonstrated by the example provided below.

Examples

Case 1- M.N., an 18-year-old woman, a former student, in year Il of a vocational school. M.N. comes from a
family in which she frequently experienced abuse of a physical, psychological and financial nature. M.N. left
home to study, wanting to escape this abusive family environment. Because her family were poor, her father
only gave her 20 lei per week for food and essentials. M.N. tried to manage on this money, but, unsurprisingly,
she was not able to survive. M.N. found work at a pizzeria in the city as a waitress. At the first exam session
in winter, M.N. failed in three papers, which raised the possibility of her being expelled from her school. Go-
ing to the school director to discuss her situation, the latter made allusions of a sexual nature to her. Placed
in a situation where she had little choice, she had sexual relations with the director. From that moment, he
began to harass her. One evening, coming back from the pizzeria, she was stopped in front of her student
dormitory by some male colleagues from the dormitory, who were in a state of intoxication. The latter took
her into a room by force and forced her to have sexual relations with them (5 people). M.N. resisted and was
heard by the dormitory tutor, who called the police to the scene. A police officer from the district interviewed
her alone, without any other witness present (we should note that at the time of the incident the girl was a
minor, being 17 years of age). When the police officer asked her if she was a virgin, she told him that she had
had her first sexual experience with the school director, who had compelled her to have sexual relations with
him. At this point the police officer began to suggest to her that she alone was guilty in what had happened,
that she had been the one who had provoked such behaviour from the boys, and that no one would believe
that the director of her school would have been capable of abusing her. The police officer advised her not to
contact any legal bodies, since she would not win, and no one in her family would support her. On the second
day, the girl was called to the director, who told her that she was expelled from the dormitory, on account of
her indecent behaviour, and that she should leave within 24 hours. M.N. had nowhere to go. She went to the
dormitory, got hold of some sleeping pills, and ingested them. The girl was found by her roommate, who told
the dormitory tutor — the latter called the nurse. The girl was saved. M.N. left the school and went to live with
her grandmother, in a neighbouring village, because her immediate family rejected her.?

25 See above, note 8, Article 2.
26 Case provided by “ProGeneva” Association.
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Case 2 - 1.G. was born on 10 December 1989. At the time of the alleged events, she was 14 years and 8 months
old. On the evening of 21 August 2004, 1.G. accompanied V.R. to a disco bar. V.R. was 23 years old at the time.
I.G. and V.R. had known each other for many years and had met before on different occasions. I.G. recalls
consuming approximately 100ml of vodka with V.R. On their way back home, V.R. raped I.G. in his car and al-
legedly threatened her with death should she tell anyone that he had had sex with her. Later that day, I.G. told
her mother that she had been raped by V.R. On the same day, I.G.s mother confronted V.R. at his house and he
admitted having sex with her daughter. I.G.s mother therefore reported the rape on her behalf at the police
station of Singerei district on 25 August 2004. On 26 August 2004, the Prosecutor’s Office of Singerei district
opened a criminal investigation of the alleged crime of rape committed “knowingly” on a minor (pursuant to
Article 171(2)(b) of the Criminal Code). After three years of examination of the case by the domestic courts,
V.R. was cleared of the charges on the basis that the medical examination of I.G. had found no evidence of
bruises, injuries, blood or sperm.

I.G. sought psychological help after the conclusion of proceedings in the domestic courts. Given the absence
of government-provided specialised services for victims of sexual assault, in the period of July to August 2007,
she was seen by a psychiatrist from RCTV “Memoria”?” which works in the field of sexual violence. An excerpt
from .G/s medical file, issued on 18 August 2007, confirms that she was suffering from a post-traumatic dis-
order caused by a combination of: (1) sexual assault; (2) failure of the courts to render an effective conviction;
and (3) public humiliation to which I.G. was subjected during the domestic proceedings in her case.

In 2007, the case was submitted to the ECtHR. I.G. claims that her right not to be subjected to inhuman and
degrading treatment under Article 3 (Prohibition of torture) and the right to respect for her private life under
Article 8 (Right to respect for family and private life) had been violated by the State’s failure to observe its
positive obligations to effectively investigate and prosecute crimes of sexual violence. In particular, I.G. argues
that the domestic court’s failure to assess effectively the issue of consent of a minor fell short of the State’s
positive obligation to enact criminal law provisions effectively in punishing the crimes of sexual assault of mi-
nors. |.G. also argues that she had no effective domestic remedy at her disposal to seek reparation and redress
for the violation of her rights. She submits that there has been a violation of Article 13 (Right to an effective
remedy) taken in conjunction with Articles 3 and 8 of the ECHR.

I.G. further submits that the insistence on having corroborative evidence of resistance violated her right to
non-discrimination under Article 14 (Prohibition of discrimination) taken together with Article 8 of the ECHR.
I.G. considers that the corroboration requirement represents discrimination against women because it is
based on erroneous assumptions about the reliability of women'’s ability to report rape and because it does
not reflect the reality of rape as a crime, therefore resulting in ineffective prosecution of the crime. The case
was communicated to the Government of Moldova in September 2009. Currently the case is pending for
judgement.?®

Both cases clearly illustrate the above-mentioned problems with investigations of claims of rape in Moldova.

b) Another issue refers to the fact that cases of marital rape and violent actions of sexual character commit-
ted within the family go unreported or are ignored by law-enforcement agencies. The 2005 Moldova Demo-
graphic and Health Survey showed that 4% of married women are subjected to sexual violence.?

According to the official data provided by the MIA, during 2009-2011 no cases of marital rape or violent ac-
tions of sexual character were registered.*

However, Centre “La Strada” had registered several such cases through their Trust Line for Women. According
to Centre “La Strada” experts, women refuse to report cases of marital rape to police because they do not
trust that police will be able to resolve their problem. This situation is also due to the requirement to provide
corroborative evidence of resistance, including a medical certificate to support the allegations of rape or
sexual violence. At the same time, many women do not report marital rape because they are unaware and
unfamiliar with law provisions in this regard. Marital rape was established as a criminal offence only in 2010.

27  For further information, see website of RCTV “Memoria”, available at:_http:/www.memoria.md/?lang=en.
28 Case |.G. v Moldova, Application no. 53519/07, lodged with ECtHR on 6 October 2007.

29  See http://www.unfpa.md/images/stories/pdf/intrebari%20frecvente%20despre%20violenta%20in%20familie.doc
30 See above, note 11.
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1.1.3 Sexual harassment

In its General Recommendation 19, CEDAW Committee refers to sexual harassment in the workplace as a form
of gender-specific violence?®, stating that such conduct “can be humiliating and may constitute a health and
safety problem”.?> Harassment becomes a form of discrimination “when unwanted conduct related to any
prohibited ground takes place with the purpose or effect of violating the dignity of a person or of creating an
intimidating, hostile, degrading, humiliating or offensive environment.”** Given that sexual harassment can
violate the dignity of a person, or create a degrading environment for an individual to work in, such discrimi-
natory behaviour may meet the threshold of “cruel, inhuman or degrading treatment”.

“Sexual harassment” is defined under Law No. 5-XVI on Ensuring Equal Opportunities for Men and Women
(Law No. 5-XVI) on 9 February 2006* as a form of gender-based discrimination, and Article 10(3)(d) requires
that employers must “undertake measures to prevent sexual harassment of women and men at their place
of work, as well as to prevent persecution for submitting complaints against discrimination to the competent
body”. However, there is no provision for enforcement of such obligations or for victims of sexual harassment
to seek redress. There is, therefore, no civil procedure in Moldova whereby victims of sexual harassment can
challenge such discriminatory ill-treatment.

In 2010, Law No. 167 introduced “Sexual harassment” as a sexual crime under Article 173 (Chapter No IV:
Crimes related to sexual life) of the Criminal Code.** “Sexual harassment” is defined as “the manifestation of
physical, verbal or nonverbal behaviour that violates the dignity or creates an unpleasant, hostile, degrading
and humiliating atmosphere with the purpose of coercing another person to engage in sexual intercourse or
other unwanted sexual actions committed by threat, coercion or blackmail”. Sexual harassment can be pun-
ishable by: (1) a fine of 300 to 500 conventional units; (2) unpaid community work from 140 to 240 hours; or
(3) by imprisonment for up to three years.

However, the inclusion of sexual harassment in the Criminal Code proves to be unworkable. The particular
nature of the acts which amount to sexual harassment makes it difficult for the victim to meet the burden of
proof required for the criminal prosecution of such acts. Sexual harassment is often committed in the absence
of witnesses and without any written documentation. Therefore, by addressing the problem of sexual harass-
ment through the criminal law, which will often result in a direct conflict between the respective evidence of
the victim and the aggressor, it is difficult to secure a conviction and therefore obtain justice for the victim.
Further, this can also lead to the re-victimisation of the victim and the withdrawal of the complaint. Once a
complaint is withdrawn by the victim, there follows a cessation of the criminal procedure and no redress is
provided to the victim.

According to the official data provided by the MIA, during 2009-2010 no cases of sexual harassment were of-
ficially registered in Moldova, and in 2011 only 6 such cases were registered.*® However, at this point there are
no cases challenged in Moldovan Courts on the allegations of sexual harassment.

Example
Case 1 - Case P. and others.

In May 2010, the administration of a high school from Chisinau was informed about the actions of one of the
school teachers. The teacher - B.N. sexually harassed four minor students from the high school (by touching
them in intimate places and initiating a discussion of a sexual character). Incidents have occurred repeatedly
during 2009 — 2010. Being afraid no one would believe them, the girls didn’t report the case immediately.
Later, the parents of the girls learned about this situation due to their sudden change of behaviour. The par-
ents appealed to school administration and requested that their daughters be protected from B.N. and to be
transferred to another class.

31 CEDAW Committee, General Recommendation 19: Violence against Women, 11" Session, 1992, Para 17.

32 Ibid, Para 18.

33 The Equal Rights Trust, The Declaration on Principles of Equality, 2008, available at:_http://www.equalrightstrust.org/endorse/index.htm

34 Law on ensuring equal opportunities for women and men, No. 5-XVI of 9 February 2006, The Official Monitor of the Republic of Moldova No. 47-50/200 of
24.03.2006. An English translation is available via: http://www.iwraw-ap.org/laws/genderequalitylaws.htm

35 See above, note 10, Article 173.

36 See above, note 11
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School administration initiated an investigation on this cases and applied disciplinary sanctions against B.N.
as provided in Art 86 Dismissal of the Labour Code.?” B.N. appealed this decision in Riscani District Court. On
August 26 2010 his appeal was accepted by the Riscani District Court. School administration appealed on this
decision and the appeal was rejected by the Court of Appeal on February 1, 2011.

On 19 October 2011 the Supreme Court of Justice quashed both the decision of the Riscani district Court
and the decision of the Court of Appeal, and maintained the decision of the school administration on B.N.
dismissal.

At the same time the parents of the girls filed a complaint to Riscani district Prosecution. Due to the fact that
the incident took place before 3 September 2010, when the Law No. 167 introduced “Sexual harassment” as
a sexual crime under Article 173, the prosecution could not qualify the case as sexual harassment. Thus, on 7
October 2010, was issued a decision not to prosecute B.N. because the act did not meet the elements of the
offense. However, the lawyers in the cases suggested the case to be qualified as perverted actions committed
against a person certainly known to be under the age of 16 as provided in Article 175 Perverted Actions of the
Criminal Code.*

On 31 March 2011 the parents of the victims were informed that a criminal case was initiated against B.N. The
girls were recognized as victims in the case. The case is in progress.*

1.1.4 Trafficking in human beings

In Moldova, trafficking in human beings constitutes a criminal offence under the Article 165 “Trafficking in
Human Beings” and Article 206 “Trafficking in children” of the Criminal Code.*® Other crimes associated with
trafficking are: Article 168 “Forced labour”, Article 207 lllegally Taking Children Out of the Country, Article 220
Pimping and Article 362! Organization of lllegal Migration.*

Despite the efforts of the Government, trafficking in human beings continues to represent a serious issue of
concern for Moldova.” Moreover, in Moldova, trafficking mainly affects women and girls. According to the
official information provided by the MIA, in 2009 victims of trafficking under Article 165 of the Criminal Code
were 220 persons, 187 of them were women; in 2010, out of the total number of 154 victims of trafficking 105
were women; and in 2011, out of the total number of 107 victims of trafficking 76 were women.*

For the purpose of this report and according to local non-governmental organizations, the most problematic
issues refer to the following:

a) In Moldova, about 70% to 80% of victims of trafficking have experienced domestic violence prior to traf-
ficking** and, as already mentioned in this report, victims of domestic violence are mainly women — 90%.%

The failure of the State to protect the victims of domestic violence, as well as the failure to combat this phe-
nomenon at large, leads to an increased vulnerability of women to other human rights violations, including
trafficking. Women, in their attempt to escape domestic violence and its consequences, may easily become
victims of trafficking. Thus, it is possible to conclude that in Moldova, trafficking has a strong gender character
and discriminates women. Moreover, one human rights violation leads to another.

b) The prosecution of perpetrators is also a serious issue: In many cases the perpetrators escape punishment
or are given mild sentences. According to the official data available, during 2011 MIA registered 104 cases
of trafficking comparing to 177 cases that were registered in 2009 (that is a 41% decrease from 2009). The
number of the cases sent for court examination also decreased. In 2009, 57% of the cases of trafficking were
sent for court examination comparing to 2011, where only 43% of the cases were sent for court examination.*®

37 Article 86 Dismissal, (1) (m) and (n) of the Labour Code of the Republic of Moldova from 28.03.2003. Available at: http://www.ilo.org/dyn/natlex/docs/SERI-
AL/64896/63849/F1780758090/MDA64896ENG.PDF

38 See above, note 10, Article 175

39 Promo-LEX case.

40 See above, note 10.

41 Idem.

42 Media statement, UN High Commissioner for Human Rights Navi Pillay, Mission to the Republic of Moldova available at: http:/www.un.md/news_room/
pr/2011/04_11/index.shtml

43  Official data provided to Promo-LEX by the MIA as a response to written request. Document No 8/3 PREST 415 of 5 December 2011.

44  See http://www.voceabasarabiei.net/index.php?option=com_content&task=view&id=19185&Itemid=1911

45 See above, note 3.

46 MIA, Operational information on the situation regarding delinquency in Moldova during 2209- 2010, available at: http://www.mai.md/content/6945; and during
2010- 2011, available at: http://www.mai.md/content/11047
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Moreover, in 2009, the Courts issued sentences on 34 cases, comparing to only 3 sentences issued during 11
months of 2011

According to the data provided by the Prosecution General, during 2007 - 2011 criminal investigation was
initiated in 1008 cases referring to trafficking in human beings and trafficking in children (articles 165 and 206
of the Criminal Code). However, only 186 perpetrators were sentenced to prison.*

Also, as mentioned by the Working Group on the UPR on 12 October 2011 to review the human rights situ-
ation in Moldova - there is also the problem of use of bribery by perpetrators to escape tough sentences.*

The above mentioned facts lead to the impunity of perpetrators.

c) According to the Article 165 of the Criminal Code, Trafficking in Human Beings is defined as:

e “The recruitment, transportation, transfer, concealment or receipt of a person, with or without his/her
consent, for the purpose of commercial or non-commercial sexual exploitation, for forced labour or
services, for begging, for slavery or similar conditions, for use in armed conflicts or criminal activities,
for the removal of human organs or tissues...”

However, in Moldova, trafficking continues to be associated mainly with sexual exploitation of women. At the
same time, the problem of trafficking for forced labour constitutes a big challenge.*°

This fact represents a serious problem since cases of trafficking for forced labour go overlooked and are not
classified and prosecuted as such. Subsequently, the state fails to adequately respond to this problem.

Thus, based on the above indicated facts, it is possible to conclude that the failure of the state to prevent,
criminalize, effectively investigate and sanction trafficking in human beings amounts in gender-based ill-treat-
ment since the majority of victims are women.

1.2 Discriminatory ill-treatment based on disability

According to the data provided by the MLSPF, in Moldova, in 2011, the total number of persons with disabili-
ties was about 179100. The number includes all categories of disability: 1%, 2" and 3™ degree of disability.
Out of the total number, 15100 are children. This number also shows an increase of 11600 persons compared
with year 2006.>*

The framework law in the field is the Law on social protection of disabled persons, No. 821-XIl of 24 December
1991. Article 2 of the Law provides the following definition of disability:

,The disabled person is the person that, because of the limitation of vital activity as a result of physical or
mental deficiencies, needs social assistance and protection.

The limitation of vital activity of the person means complete or partial loss of the capacity or possibility of
self-care, placement, orientation, communication, control over the behaviour and exercise of work activities.

The acknowledgement of the person as a disabled person is carried out by the competent state authorities. ,,*?

|n

This law however is largely outdated and based on a ,,medical model” in which people with disabilities are

seen more as objects of medical aid.

To support the development of the rights of persons with disabilities, as well as to improve the situation
in general, in July 2010 a National Strategy on the Social Inclusion of Persons with Disabilities (2010-2013)
supported by an Action Plan was adopted. In September 2010, Moldova also ratified the CRPD. However,
regardless of that, most of the rights of persons with disabilities continue to have a declarative nature and are
not applied in Moldova. “Persons with disabilities face poverty, social exclusion, unemployment, low quality

47  Official data provided to Promo-LEX by the Prosecution General as a response to a written request. Document No 15-6d/11-1014 of 12 December 2011.

48  idem.

49 Please see Findings and recommendations of the Working Group on the UPR / review of the human rights situation in R. Moldova, 12 October 2011, available at:
http://www.ishr.ch/council/376-council/1183-upr-of-moldova-discrimination-faced-by-ethnic-religious-and-sexual-minorities

50 Centre La Strada”, Research “Trafficking in persons for forced labor exploitation in the Republic of Moldova: Problems and Solutions”, 2011, available at: http:/
www.lastrada.md/publicatii/ebook/Report THB_LE_eng_final.pdf

51 See http://www.mpsfc.gov.md/md/newslst/1211/1/4663/

52 The Law on social protection of disabled persons No. 821-XIl of 24 December 1991 in force: 22.06.2000. Available in Romanian at: http://lex.justice.md/index.ph
p?action=view&view=doc&lang=18&id=312881
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education, inaccessibility to the general system of social protection and difficult living environment, pressure
towards institutionalization and discrimination”.>

To this end, it should be mentioned that both the national legal framework and the Constitution, fail to ex-
pressly provide the exclusion of any form of discrimination on the grounds of disability. According to a recent
sociological study on perceptions of the population on discrimination persons with disabilities, and, in par-
ticular, those with mental disabilities, represent the most vulnerable group of people in Moldova who are
most likely to be subject to discrimination.>

Key Issues

Aside from being subject to discrimination, due to a high level of vulnerability, the persons with disabilities
and, in particular, those with mental disabilities are also subject to various forms of ill-treatment.

a) Forced hospitalization of persons with mental disabilities in psychiatric institutions* , followed by forced
detention and medication of these persons, is a very serious issue of concern raised by local human rights
organizations.>® Thus, for example, a person who willingly decides to be hospitalized in a psychiatric institution
cannot leave it without the doctor’s consent, regardless of the fact that there is no Court decision that would
allow his forced detention in this institution. According to the Law on Mental Health®” and Criminal Code®,
forced hospitalization and medical treatment can only be applied based on a Court decision which also has to
be based on a conclusion and decision of a medical commission.

There were registered cases when people were forced to sign papers for voluntary hospitalization and treat-
ment under the influence of drugs. Some people were forced to sign such papers prior to their release after
a 30-days treatment. There are also cases when family members sign such papers contrary to the will of the
disabled person. The Prosecution refuses to get involved in such cases. There are also very few non-govern-
mental organizations that are working in this area. Thus, this problem remains largely overlooked.

The access to these institutions is limited and those who want to visit them have to make a prior announce-
ment.

This problem was also mentioned by the UN High Commissioner for Human Rights Navi Pillay, during her
working visit to Moldova, 1-4 November 2011.>°

b) Cases of beatings, medical negligence and the failure to provide adequate healthcare in psychiatric insti-
tutions or psycho-neurological homes also occur and raise serious concerns. Such violations were registered
by the members of the IDOM, while monitoring 3 psychiatric hospitals and 6 psycho-neurological homes in
Moldova back in 2009-2010. Other local organizations have found similar violations during the recent years.®®

However, such cases are very difficult to identify. Due to their vulnerability persons with disabilities, in particu-
lar, with mental disabilities, are not aware of their rights and mechanisms to protect them.

Additionally, there is also the problem of lack of financial means to appeal for legal assistance. According to
the data of the Ministry of Economy, in 2010 the threshold of extreme poverty was 549,4 MDL and the thresh-
old of absolute poverty was 1015,9 MDL. In 2010, disability pension was 674,55 MDL and was awarded to 131
348 beneficiaries.®* Given that disabled people often lack any working experience, especially those who suffer
from a disability from early childhood, who lack any working experience they receive social allowances. In
2010, the average amount of the social allowance was 92,24 MDL for persons with disabilities; 252,95 for per-
sons with disabilities obtained in early childhood, and 260,10 for children with disabilities up to 16/18 years.

53 UN Country Team in Moldova, Joint Submission for the Compilation prepared by the Office of the High Commissioner for Human Rights / FIRST UPR review of
Moldova, 21 March 2011 available at: http:/lib.ohchr.org/HRBodies/UPR/Documents/session12/MD/UNCT-eng.pdf

54  Soros-Foundation Moldova “Perceptions of the Population of the Republic of Moldova on Discrimination Sociological Study” available at: http://www.soros.md/files/
publications/documents/Studiu_sociologic_EN.pdf

55 There are 3 Psychiatric Hospitals in Moldova located in Chisinau, Balti and Orhei.

56 Please see Public Lecture on topic “The ill-treatment of persons with disabilities is prevalent across the globe, and is also found in Moldova”, July 7, 2011, available
at:_http://www.promolex.md/index.php?module=news&item=698&Lang=en

57  Avrticle 28, Law on Mental Health No 1402 of 16.12.1997, amended on 28.02.2008 available at: http:/lex.justice.md/index.php?action=view&view=doc&lang=1&
id=312970

58 See above, note 10, Article 100.

59 See above note 42.

60 IDOM, www.idom.md

61 See http://mec.gov.md/sector/241/1369
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Thus, in Moldova, about 24 thousand of disabled people fail to even reach the threshold of the extreme pov-
erty, while they have to bear higher costs for food, drugs, assistive devices, and other expenses. Respectively,
legal assistance is mostly unaffordable for them.

c) Other serious issue refer to the lack of accommodation, lack of access to medical assistance and poor liv-
ing conditions in the places of detention. According to the data provided by the Department of Penitentiary
Institutions, Ministry of Justice in Moldova, disabled people are detained in all 18 Penitentiary Institutions. In
2011, there were 173 person with disabilities detained, of which 104 having the 1%t and 2" degree of disability
and 69 having the 3 degree of disability.®> According to the information provided by the officials, persons with
disabilities that are detained in prisons receive additional food and objects of personal hygiene. The lack of ac-
commodation in penitentiary institutions however remains one of the most serious problems, acknowledged
by the Moldovan officials.

The most serious problems of this kind are registered in the Transnistrian region of Moldova. There is no
information available on the number of persons with disabilities detained in the local “prisons”. Moreover,
the access to these institutions is highly restricted and it is very difficult to obtain relevant information and to
monitor the observance of the detainee’s rights, in particular of those with disabilities.

Nevertheless, it is general knowledge that local “prisons” are overloaded and the prisoners are detained in
inhuman conditions that amount to torture. Numerous complaints were submitted on behalf of the persons
detained in the Transnistrian “prisons” to the ECtHR on allegations of torture and inhuman conditions of
detention.®® Persons with disabilities are detained in the same conditions as others and they do not benefit
from any special conditions and accommodation as required by the international human rights standards. Ad-
ditionally, medical care is also very poor and, in some cases, totally missing. Constitutional authorities fail to
respond to such gross violations due to the lack of control over this territory, while the local illegal administra-
tion disregards any appeals in this regard.

Examples

Case 1 - In February 2010, a person suffering from schizophrenia died in the Psycho-neurological Home in
Cocieri. According to the medical personnel of the institution, the cause of the death was pneumonia. How-
ever, the family had serious doubts about this conclusion. Accordingly, at the request of defence lawyer, the
prosecutor filed a petition with the Pulmonologist to establish the compliance of the treatment given and the
diagnosis established by the doctors from the same institution.

Expert’s conclusion showed that the treatment administrated to the patient for pneumonia was insufficient
for his recovery. Following this opinion, the prosecutor ordered a forensic commission to be formed to give
a clear answer on the quality of the treatment administered, and the efforts of medical personnel to prevent
the patient’s death from pneumonia.

While waiting for the conclusion of the expert, the prosecution has not taken any action during three months.

In February 2011, the defence lawyer learned that the Prosecutor of Dubasari district ordered in December
2010 the initiation of a criminal investigation on the fact of violation by negligence of medical assistance rules
or methods by a physician or another medical employee causing the death of the patient —Article 213 (b) of
the Criminal Code.**

Later, the defence lawyer and the successor of the victim became acquainted with the conclusions of the fo-
rensic report, which also confirmed that the victim had a brain concussion, circumstances of which are to be
determined by the investigating body.

The case is in progress.

Case 2 - In June 2011, two patients of the Republican Centre for Rehabilitation of Disabled Persons®®, L.M.

62 Official data provided to Promo-LEX by the Department of Penitentiary Institutions, Ministry of Justice as a response to an interpellation. Document No 8/333 of
25 July 2011.

63 See for example the case of Eriomenco v. Moldova and the Russian Federation, application no.42224/11 lodged with the Court on 1 July 2011, available here:
http://www.promolex.md/upload/docs/Eriomencoc.MoldovasiRusia_1329487705en_.pdf

64 See above note, 10, Article 213.
65 The Republican Center for Rehabilitation of Invalids, Veterans of Labour and War, Cocieri village, district Dubasari.
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and O.M. both having the 1 degree of disability (mobility impairments), complained to a human rights NGO*®®
about the fact that on June 19 2011, they have been physically assaulted by an employee of the institution.
L.M. and O.M. claimed that they were ill-treated because of their previous complaints to the administration
of the institution about many violations taking place in the rehabilitation centre, such as: insufficient and poor
food, abuses committed by the medical personnel and other employees, aggressive behaviour of nurses, and
other). L.M. and O.M. also claimed that when they were beaten (punched in the face and body) they called
out for help to other employees, but they were ignored. Moreover, other employees of the institution verbally
encouraged the perpetrator.

The lawyer in these cases filed several complaints to the competent bodies such as the Prosecutor General,
the MIA, MLSPF, the Ombudsman, and the Republican Centre for Rehabilitation of Disabled. As a result, the
employee in question was brought to disciplinary and contravention liability. He admitted his guilt and he was
sanctioned by the Dubasari district Police Department in accordance with the Article 78 (2) of the Contraven-
tion Code.?” The perpetrator was imposed a fine of 25 conventional units (500 MDL).

It is to be mentioned that in its reply to the defence lawyer, the Dubasari district Police Department men-
tioned the fact that L.M. is actually very a very naughty patient and that he was previously charged with
Article 69 of the Contravention Code.®®

Subsequently, L.M and O.M. complained that the perpetrator continues to work in the same institution and
continues to verbally abuse and threaten the patients. Regardless of that, victims hesitated to appeal on the
decision of the Dubasari district Police Department and failed to request that the case be examined under the
Criminal Code.

Case 3 — In 2009, F.K., the owner of a network of shops form the Transnistrian region was arrested by the
Transnistrian “Office for Combating Organized Crime and Corruption” for an alleged economic crime. F.K. is a
person with the 1 degree of disability (without a foot and wears a prosthesis). He was detained in a pre-trial
detention centre of the MRT “Ministry of Internal Affairs” “IVS Tiraspol” during 6 months. The conditions of
detention were inhuman. He was detained in a basement cell without any daylight or special accommodation
for his disability. Moreover, the cell was constantly overloaded, there were some 20-24 persons detained in
there.

Due to disability, the defence lawyer requested M.F. to be released. Aside from having a physical disability,
M.F. also suffered from a heart disease and diabetes. The request was rejected by the local “court”.

After 6 months, he was acquitted by the local “court” and released. However, immediately after his release,
while he was still on the premises of the “IVS Tiraspol”, he was informed that the “MRT Supreme Court” an-
nulled the decision of his release and he was returned back the “IVS Tiraspol”.

Subsequently, due to his health condition, F.K. was transferred to the hospital of the pre-trial detention centre
of the MRT “Ministry of Justice”, where he spent about a year. After one year, he was transferred from the
hospital to a pre-trial detention centre of the MRT “Ministry of Justice” for another 1,5 years. According to
the statements of a witness, currently, F.K is detained in a local “prison”. Due to unknown reasons, the family
of F.K refused to file a complaint with constitutional authorities or a human rights organization to take over
the case.®

Case 4 - Eduard Elitov lives in Tiraspol. In 1991 he was the victim of a traffic accident, which left him with a
third degree disability. In 2008 applicant was arrested on suspicion of seriously injuring another person during
a fight. On 31 August 2011 the “Tiraspol city court” convicted Eduard Elitov and sentenced him to seven years
of imprisonment. His appeal against that judgment is pending.

Eduard Elitov has been detained in the pre-trial detention centre of the MRT “Ministry of Internal Affairs”
(“IVS Slobozia”) and the pre-trial detention centre “IVS Tiraspol”.

Since 20 July 2010 and until present the applicant has been detained in the surgery section of the “MRT Treat-
ment and Rehabilitation Centre of the detention centre”. According to medical evidence from that centre, he

66 Promo-LEX case.

67 See above, note 18, Article 78 para (2) “Deliberate slight bodily injury, maltreatment, beating and other violent actions that cause physical pain shall be sanctioned
by a fine of 25 to 50 conventional units or by arrest for 10 to 15 days.”

68 Ibid, Article 69 “Insults”.

69 The case was reported by one of the Promo-LEX beneficiaries who was detained in the same cell with K.F. in pre-trial detention facility, Tiraspol.
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suffers from arterial blood pressure, chronic ischemic heart disease, effects of head trauma, post-traumatic
deformation of the knee of third degree with the dysfunction of walking and standing. According to the ap-
plicant, the Centre lacks elementary equipment and staff and is unable to offer adequate treatment to him.

During his two-year detention the applicant allegedly lost 16 kg of weight, a lot of his teeth and a significant
percentage of his eyesight. He cannot walk normally and even trivial things like going to the toilet cause him
enormous physical and moral suffering.

The applicant’s description of the conditions of detention in the detention centres in which he had been held
is the following: the cells are wet and not ventilated, without access to daylight since they are situated in the
cellar, without running water and with a toilet which smells bad in the absence of hygiene products. Cells are
full of parasitic insects and rodents; disinfection has never been done during his detention. The applicant is
held with 7-8 other persons in cells measuring 12.5 square meters. Food is often inedible. Due to the absence
of heating he often cannot sleep and is thus subjected to systematic sleep deprivation. °

1.3 Discriminatory ill-treatment based on sexual orientation

According to The Yogyakarta Principles, sexual orientation and gender identity are defined as follows:

e “Sexual orientation is each person’s capacity for profound emotional, affectional and sexual attraction
to, and intimate and sexual relations with, individuals of a different gender or the same gender or more
than one gender.”

e “Gender identity is understood to refer to each person’s deeply felt internal and individual experience
of gender, which may or may not correspond with the sex assigned at birth, including the personal
sense of the body (which may involve, if freely chosen, modification of bodily appearance or function
by medical, surgical or other means) and other expressions of gender, including dress, speech and
mannerisms.”’*

On 17 May 1990, the General Assembly of the WHO approved the 10th Review of the International Statistical
Classification of Diseases and Related Health Problems (ICD-10). The 10th Review recognized that “sexual ori-
entation (heterosexual, bisexual or homosexual) by itself is not to be regarded as a disorder.” However, even
after two decades after WHO had removed homosexuality from the International Classification of Diseases,
stigma and discrimination against homosexuals represents a worldwide phenomenon.”?

In this regard, Moldova does not represent an exception. A recent Sociological Study’® indicates that the rep-
resentatives of LGBT community are perceived as one of the groups most frequently discriminated in Moldova
(49% of the total number of 1200 respondents).

The study shows that the population has a very negative perception on homosexual relations. Thus, over 80%
of respondents think that these relations are bad, 9% - that they are neither bad, nor good, 9% don’t know,
and only 1% stated that these relations are good. Thus, the integrated acceptance indicator with respect to
the representatives of the gay and lesbian community is 2%. This means that only 2% of Moldovan population
would accept a representative of the gay and lesbian community as a neighbour, co-worker, friend or family
member. 7

Around 2/3 of those interviewed share the opinion that representatives of the gay and lesbian community
are dissolute, immoral, pervert, are sick and should seek medical treatment. Every second respondent shares
the opinion that representatives of the gay and lesbian community have sufficient rights and that homosexual
relations should be punished. When asked what punishment should be given to the representatives of the
gay and lesbian community, 46% mentioned curtailing some rights, one in four — fine or imprisonment, and
5% did not give an answer.”

70 See the Case of Eduard Elitov against Moldova and Russia. Case lodged on 10 July 2011 by Promo-LEX. Statement of facts available here:
http://www.promolex.md/upload/docs/E._Elitov_v._Moldova_and_Russia_1326105176en_.pdf

71 The Yogyakarta Principles available at: http://www.rfsl.se/public/yogyakarta_principles.pdf

72 International Statistical Classification of Diseases and Related Health Problems 10th Revision available at http://www.who.int/classifications/icd/en/

73 See above, note 54.

74 Idem.

75 Idem.
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The negative attitude of the majority of population towards representatives of the LGBT community is due to
a low level of information in this area, as well as the Orthodox Church discriminatory and intolerant attitude
towards these people and the position and views of some state actors and politicians. During 2011, religious
groups issued numerous statements and organized protests against the Anti-discrimination Bill.”® The aim of
these activities was to prevent the bill from being adopted and, in particular, to exclude “sexual orientation”
from the list of protected grounds for non-discrimination.””

The human rights violations that target individuals because of their actual or perceived sexual orientation or
gender identity, constitute a global and an entrenched pattern of serious concern. They include extra-judicial
killings, torture and ill-treatment, sexual assault and rape, invasions of privacy, arbitrary detention, denial of
employment and education opportunities, and serious discrimination in relation to the enjoyment of other
human rights. These violations are often compounded by experiences of other forms of violence, hatred, dis-
crimination and exclusion, such as those based on race, age, religion, disability, or economic, social or other
status.”

Also, in its recent Study on LGBT, the Council of Europe Commissioner for Human Rights, Thomas Hammarberg
stated that: [...] “Hate-motivated violence and hate crimes against LGBT persons take place in all Council of
Europe member states. Expert reports conclude that homophobic hate crimes and incidents often show a
high degree of cruelty and brutality. [...] They are also very likely to result in death. Transgender people seem
to be even more vulnerable within this category. Such attacks often occur in public places and include attacks
on LGBT venues, such as attacks on gay discos or on the premises of LGBT organisations. Attacks may also hap-
pen in the street when gay, bisexual or lesbian couples simply hold hands as a sign of affection for each other.
Attacks which result in death, or outright murders, are not uncommon either.””®

Even though the same-sex consensual acts between adults were decriminalized in Moldova back in 1995,
LGBT people are still subjected to homophobia, intolerance and discrimination by both, private person and
state actors in public places and within a family setting. &

On the 17 of June 2011, the United Nations Human Rights Council adopted a resolution on violence and dis-
crimination against LGBT people. The text calls on the UN’s High Commissioner for Human Rights to prepare
a global study outlining discriminatory laws, practices and acts of violence directed at LGBT individuals, with
recommendations on how to put an end to such fundamental human rights abuses. Twenty-three countries
voted in favour of the resolution, 19 countries voted against, and three others abstained. Moldova was among
countries that voted against this resolution.

The Working Group on the UPR that met on October 12, 2011 to review the human rights situation in Moldova
highlighted LGBT subjection to threats and abuse and noted the ‘disappointment’ that the Moldovan govern-
ment ‘appears to have reversed its stance’ on this issue. One of the UPR recommendations for Moldova was
to ensure the protection of LGBT rights and the prosecution of crimes against members of these groups.®!

Later, following her working visit to Moldova during November 1 - 4, 2011, the UN High Commissioner for
Human Rights, Navi Pillay also reiterated the concern about the hostility faced by LGBT persons in Moldova,
including on behalf of the politicians and public persons. She also emphasized on cases of discrimination and
violence against LGBT. &

The data provided by GENDERDOC-M?* reveal serious human rights violations committed against LGBT peo-
ple in Moldova. Thus, during June 2010 —May 2011, Information Centre GENDERDOC-M carried out a survey
among LGBT community aiming to identify the most serious problems and human rights violations faced by
them during their lifetime.®

The survey interviewed 220 respondents from the LGBT community through questionnaires completed by

76 See link http:/www.publika.md/tag/legea-antidiscriminare_14523
77  Metropolitan Church of Chisinau and all Moldova, Media statement available in Romanian at http://www.mitropolia.md/interviews/95
78 See above, note 71.

79 Thomas Hammarberg , Study “Discrimination on grounds of sexual orientation and gender identity in Europe”, 2™ edition issued in September 2011, page 52,
available here http://www.coe.int/t/Commissioner/Source/L GBT/LGBTStudy2011_en.pdf

80 See the press statement available in Romanian at http://discriminare.md/2011/06/17/moldova-a-refuzat-sa-adopte-rezolutia-privind-drepturile-gay/

81 See above, note 49

82 See above, note 42

83 GENDERDOC-M is the first and the only NGO, registered by the Ministry of Justice of the Republic of Moldova in May 1998, which focuses on protection of the
rights of sexual minorities.

84 The survey was conducted in the framework of the project entitled «Facing existing Discrimination», project implemented by the GENDERDOC-M with the financial
support provided by ILGA EUROPE.
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GENDERDOC-M volunteers. The interviewing was done at places where members of the LGBT community
usually gather, at dancing parties organized by GENDERDOC-M, at the organization’s office, at various events
held by the organizations, and through personal contacts. The survey also involved those members of the
community who are difficult to reach and who show up only at special LGBT meeting places in Chisinau, thus,
with a limited level of knowledge about their rights.

An analysis of violations of LGBT rights showed that 57% of the respondents faced problems because of their
sexual orientation. Of the remaining 43% who never faced such problems:

e 37 persons answered that they have never told anyone about their sexual orientation;
e 22 persons told only their friends; and
e 35 persons told their family and friends about their sexual orientation.

This suggests the conclusion that these respondents haven’t experienced any distressing situations associated
with their sexual orientation only because they kept it secret.

It is important to note that the percentage of people who experienced problems because of their sexual
orientation is higher among gays (65% of the total gays interviewed) than among lesbians (49% of the total).

A comparison between age groups did not reveal any major difference; however, the percentage of those
who answered affirmatively about the violations of their rights, was higher in the age group of 36 years old
and older.

e Most commonly occurring problems faced by the LGBT people are as follows:
e Insults, humiliation - 39%;

e Harassment, sexual harassment - 22%;

e Threats - 20%;

e Problems with law-enforcement agencies (police) - 17%;

e Pursuit - 6%;

e Physical abuse - 15%;

e Problems at work - 12%;

e Damage to private property - 11%;

e Banishment from public places - 7%.

According to the results of the poll, during the past few years, the respondents were subjected to the follow-
ing violations: 85 cases of open insults and humiliation; 44 cases of threats with physical abuse; 23 cases of
property damaging; 18 cases of throwing objects at LGBT people; 32 cases of beatings; 1 cases of wounding
with a knife; 33 cases of sexual harassment; 49 cases of harassment; 10 cases of rape; 37 cases of pursuit by
the police; 30 cases of beatings and insulting of LGBT people by the police; 16 cases of banishment from public
places due to their sexual orientation.

Typically, the representatives of the LGBT community face challenges associated with their sexual orientation
in the following locations:

e Onthe street - 60 people;

e At work — 32 people;

e LGBT on-site meetings — 25 people;

e Onthe phone, internet - 25 people;

e Night clubs, restaurants, hotels— 23 people;

e At school (including other educational institutions) — 22 people;
e At home (within the family) — 14 people.

Of the total number of those who encountered problems due to their sexual orientation (126 respondents),
only 20 people reported these cases and requested help from police and specialized NGOs (16%). GENDER-
DOC-M registered 14 appeals, 7 appeals have been made to the police, one person filed both with GENDER-
DOC-M and with the police.

When asked about the reason for which they did not file with any body for help, the answers were as follows:

e did not know where to turn - 5 people;
did not consider necessary - 44 people;
shame - 4 people;

lack of trust - 7 people;
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e it was my own fault - 1 person;
e | only told my friends or/and family - 34 people.

At the request to describe people’s attitudes toward sexual minorities in R. Moldova, the respondent’s as-
sessment was as follows: zero tolerance - 60%; indifference - 15%; with understanding - 4.5%, average - 12%;
depends on the person - 5.5%; failed to answer - 3%.

Key issues

In the context of this report and based on the casework of local NGOs, the most problematic issues relating to
the discriminatory ill-treatment based on sexual orientation and gender identity in Moldova are:

a) Assaults and physical abuses: One of the most frequently encountered problems of the LGBT community
are the assaults and acts of physical abuse committed by private persons on the streets, public places and
within a family setting. In many cases the perpetrators are aiming to punish LGBT community members for
their sexual orientation or gender identity.

In 2009, GENDERDOC-M registered 4 cases, in 2010 — 3 cases and in 2011 — 4 cases of such kind. None of
these cases were qualified as hate crime by law-enforcement agencies, even though the biased motive was
obvious. In one case, the perpetrator openly recognized that his actions (assault and battery) were motivated
by the victim’s sexual orientation, hoping that this will be interpreted as a mitigating circumstance and would
reduce his punishment.

b) The failure of the state to investigate, prosecute and punish crimes against persons of homosexual orien-
tation: There were registered cases when police would not investigate assaults on LGBT. Also, in some cases,
when the police learn about the sexual orientation of the victim, instead of offering protection they insult and
scoff at the victim. In some cases, the police intentionally delay the investigation or refuse to provide informa-
tion about the investigation process. Police inaction and biased behaviour encourages such kind of abuses
because the perpetrators became aware of their impunity.

c) Harassment, sexual harassment, threats, blackmail: LGBT people are often subjected to such violations
committed by both private persons and state actors, such as police. Due to a very negative social attitude
towards the LGBT community, the majority of them are hiding their sexual orientation in order to avoid shame
and humiliation, including on behalf of their families. Thus, the disclosure of their sexual orientation is used by
private persons, but more often by police for blackmail. In many cases LGBT people are requested and willing
to pay money just to avoid the disclosure and further intimidation and threats. In many cases, they are also
subject to sexual harassment on behalf of police.

Often LGBT people do not report such violence to the competent authorities due to lack of trust in the law-
enforcement agencies, who may also have no training in investigating effectively such hate-motivated crimes
and incidents. Such cases are also rarely reported due to LGBT people fear to reveal their sexual orientation.

Examples
The following examples from GENDERDOC-M practice are provided as illustrations of the findings listed above:

Case 1 - 0n 18 November 2009, X, a young gay, was beaten and robbed by a private person. After the attack,
X was left lying on the ground during a night with low air temperatures. The victim had met the perpetrator
on a dating site, thus the latter had been aware of the victim’s sexual orientation. During the investigation, the
perpetrator admitted that he attacked X on purpose in order to punish him for being a homosexual. Thus, this
case meets both basic elements that define a ,hate crime’, and namely: the actus reus of a criminal offence
and the presence of a biased motive, in this case, the victim’s sexual orientation.

Criminal proceedings were initiated on this case under Art. 188(2) of the Criminal Code, “robbery causing
considerable harm”. The victim’s lawyer submitted a petition to the Prosecutor’s Office requesting it to reclas-
sify the act under Art.77(d) of the Criminal Code and treat it as a ,hate crime’. Evidence accumulated in the
case, including the defendant’s testimonies, showed beyond any doubt that the victim had been invited by
the defendant on a date with the intent to punish him, or as the defendant put it, “to teach him a lesson”, for
his homosexual orientation.
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On 15 December 2011, the court found the perpetrator guilty of violating Art.188 (2) and sentenced him to 5
yeas’ imprisonment with a 3 years’ probation. Until the present day, the court has failed to issue an explained
judgement so that the parties could see whether in determining the punishment the court considered the
motive of the offence.

Case 2 — On 14 November 2010, three young men with homosexual orientation were hanging out in a Chisi-
nau bar. There they met three other men who, on understanding that their new acquaintances were gay,
started bullying them into buying them drinks, after which they beat one of them (A.N.) and took his mobile
phone. A.N. called the police, but when the officers found out that the victims were gay, they started mocking
them, including by inviting them “to have some fun at the sauna”, and failed to stop the perpetrators’ threats
and insults.

The next day A.N. turned to GENDERDOC-M for help. An activist of the organization helped him to submit a
complaint to the General Police Commissariat addressed to the General Police Commissar Sergei Cochorba.

At the hospital, where A.N. came two days later, he was diagnosed with a ‘brain concussion’.

On 16 December 2010, A.N. was summoned to the General Police Commissariat for testimonies. He was
shocked to find out that the case was assigned to one of the police officers who had taken the call at the bar
and had mocked him and his friends. After which the victim requested that the investigator be replaced, the
policeman started to insult him with vulgar words related to his sexual orientation and threatened him with
a fine and physical violence. The case is currently being examined by the Buiucani District Prosecutor’s Office.

Case 3 — On November 24, 2009 A.H. was driving from work to the Ciocana district, and picked up along
the way a young man R.M. At Ciocana he parked the car by the side of silent road. Sometime later several
policemen approached the car and shined with the flashlight inside the cabin and asked AH to leave the car.
A.H. showed all the documents. Noticing another young man in the car, the policemen became agitated and
began to interrogate them about what they were doing there, alluding to the fact that they guessed about
their relationship. Policemen did not present any IDs. According to A.H and R.M, the policemen were rude,
gave disparaging comments and sexually harassed R.M. The policemen began to threaten young people with
a large fine and required that they went to the police station. A.H and R.M were frightened and offered to give
money. The policemen took from them a large sum of money, wrote down all A.H.'s data and told him that if
within three days nothing happened, the records ,,would be destroyed”. A.H and R.M refused to appeal to the
police about this case.

Case 4 — On 6 December 2010, two police officers arrested two young men in a public toilet in Chisinau’s
Valea Morilor Park. The officers walked them out with insults referring to their sexual orientation and accusing
them aloud that they were having sex in a public place. The officers then recorded the young men’s personal
information, including addresses, phone numbers and workplaces. After a GENDERDOC-M member, who was
around as an outreach activist, intervened the officers let the young men go. According to the activist, V.B.,
the young men were in a depressed state, being frightened by the eventuality of people at work and family
members finding out about their sexual orientation. Back at his place, one of the men phoned his mother and
told her: “There is something | have to tell you. Sooner or later you are going to find out this from strangers,
anyway: | am gay”. After which, the man committed a suicide, by hanging.®

His family felt intimidated and chose not to file any complaints.

These cases show the biased motive of the alleged crimes and the negative attitude of the law-enforcement
agencies towards the LGBT people. Cases also reveal the failure of the law-enforcement agencies to investi-
gate and sanction crimes committed by private persons and state actors against LGBT people, as well as the
failure of the police to investigate the discriminatory element of these offences in accordance with the nation-
al law provisions and international human rights law obligations. Article 77 of the Moldovan Criminal Code
indicates that the Criminal Law puts an obligation on the prosecutor and the court to consider any evidence
that indicate beyond reasonable doubt that there was a biased motive, among other, in committing the crime.

Sexual harassment illustrated in these cases is also a clear example of behaviour within the category of ill-
treatment. In September 2010, the Moldovan Criminal Code was amended by the Law No. 167 that intro-
duced “Sexual harassment” as a sexual crime under Article 173 (Chapter No IV: Crimes related to sexual life)

85 A press statement on the case is available at http://www.lgbt.md/rus/story.php?sid=800
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of the Criminal Code. Thus, such cases should also be investigated and punished as cases of discriminatory
ill-treatment when there is a clear evidence of a biased motive of the crime.

Thus, if such actions are committed by a state actor or the state fails to investigate or sanction such crimes
brings these cases into the ‘discriminatory ill-treatment’ category.

1.4 Discriminatory ill-treatment based on ethnicity

The 2004 National Census showed that the Moldovans make up the majority population, or 75.8% of the
total. Alongside Moldovans, Moldova is home to 8.4% of Ukrainians, 5.9% of Russians, 4.4% of Gagauz, 2.2%
of Romanians, 1.9% of Bulgarians, and 1% of other nationalities. For 0.4% of population the nationality wasn’t
identified.®

Article 16 of the Constitution of the Republic of Moldova establishes the principle of equality of citizens “be-
fore law and the public authorities without distinction of race, nationality, ethnic origin, language, religion,
sex, opinion, political allegiance, wealth or social origin.”®’

Article 1 of the Law on the Rights of the Persons Belonging to National Minorities and the Legal Status of their
Organisations defines ‘persons belonging to national minorities’ as “persons who live within the territory of
the Moldova, are its citizens, have ethnic, cultural, linguistic and religious particularities that make them dis-
tinct from the majority of the population —the Moldovans —and who identify themselves as having a different
ethnic origin.”®®

Further, Article 4.1 of the same Law guarantees to persons belonging to national minorities the right to equal-
ity before the law and equal protection of the law. Article 4.2 prohibits all discrimination based on belonging
to a national minority.*

In 2009, in its Third conclusion on Moldova, the Advisory Committee of the Council of Europe on the FCPM
stated that persons belonging to certain minority groups, and namely Gypsies (Roma), non-European immi-
grants and the representatives of non-traditional religious groups are subject to verbal and physical abuses,
violence, arrests and searches on the streets, as well as other forms of frightening and oppression by police.*®

The Advisory Committee also noted that very few cases of discrimination on the grounds of ethnic or national
affiliation are being reported, even though such cases have been brought to the attention of the Advisory
Committee by different sources, especially on the grounds of belonging to the Roma minority. The limited
number of reported cases of discrimination could be explained by various factors, including the absence of
an official system of monitoring of discrimination and racism and insufficient awareness of this problem, both
among potential victims, the judiciary, law-enforcement agencies and the society at large.*

The Concluding observations of the CERD Committee, issued on March 10, 2011, also underlined the con-
cern about the small number of complaints on acts of racial discrimination lodged with courts and other rel-
evant authorities in spite of persistent reports of de facto discrimination against members of certain minority
groups and non-citizens including migrants and refugees; and the ineffective follow-up to those complaints
by the authorities.”

1.4.1 Roma

According to the Report “Roma in the Republic of Moldova”, Roma population in Moldova constitutes about
15,000 people. Whilst some alternative sources estimate Roma population at 20,040 or even as much as
250,000 (circa 7% of the population) as quoted by some Roma leaders. However there are no reliable sources
that confirm that the number of Roma population is much higher than the official figures. Thus, due to this

86 The 2004 National Census, available in Romanian at:_http://www.statistica.md/newsview.php?l=ro&idc=168&id=2358

87 The Constitution of the Republic of Moldova, available at: http://www.president.md/const.php?page=8100&lang=eng

88 Law No. 382 of 19 July 2001 on the Rights of the Persons Belonging to National Minorities and the Legal Status of their Organisations, available in Romanian at:

http://lex.justice.md/viewdoc.php?action=view&view=doc&id=312817&lang=1

89 Idem.

90 See Third conclusion on Moldova of the Consulting Advisory Committee of the Council of Europe on the FCPM, ACFC/OP/III (2009)003 of 26.06.2009. (page 18,
finding 91), available at http://www.coe.int/t/dghl/monitoring/minorities/3_FCNMdocs/PDF_3rd_OP_Moldova_en.pdf

91 ibid, page 11, finding 44

92 See Concluding observations of CERD Committee of March 10, 2011 (page 3) available at: http://www2.ohchr.org/english/bodies/cerd/docs/co/Moldova_AUV.pdf

81



uncertainty concerning the size of the Roma population, especially as in most cases Roma do not identify
themselves declaratively with the Roma ethnicity due to reasons mentioned above, it is difficult to determine
the exact number of Roma population living in Moldova. This remains an open question without a definitive
answer.”

In this regard, CERD Committee is concerned about the lack of precise and reliable data on the actual ethnic
make-up of the population in Moldova, in particular with regard to the Roma minority, as well as on the lack of
systematic collection of data on social inclusion and discrimination-related issues and cases. The Committee
also noted that despite being a very sizable minority official public reporting of ethnic groups in Moldova lists
Roma within the category “Other”.%

The Roma live dispersed around the whole country and can be found in larger numbers in cities such as Chisi-
nau, Otaci, Soroca, Balti, Edinet, Drochia, Riscani, Orhei, Calarasi, Straseni, Nisporeni, Comrat, Ciadir-Lunga
and in Tiraspol (Transnistrian region).

The Roma in Moldova continue to be one of the most vulnerable groups and faces a higher risk of being mar-
ginalized by state authorities as well as by non-state actors®.

Key issues

In the context of this report and based on the caseload and working experience of local NGOs, the most prob-
lematic issues relating to discriminatory ill-treatment of Roma ethnics in Moldova are as follows:

a) Misconduct of law-enforcement agencies: Law-enforcement agencies, the police in particular, manifest
a discriminatory attitude, hostility, abusive behaviour and physical and psychological violence towards the
Roma and display lack of understanding towards these people, many of whom live in highly difficult condi-
tions. Ill-treatment occurs during arrest and is used for the purpose of confessing of a crime.

b) The failure of the state to investigate, prosecute and punish crimes against Roma: cases when the state
would not investigate or sanction cases of physical abuse committed by private persons against Roma were
registered. Thus, such violations continue to persist and create a climate of impunity for perpetrators and
relevant state-actors.

¢) Tendency not to report cases of abuse and ill-treatment: local NGOs registered numerous cases where
Roma refuse or avoid reporting cases of abuse and ill-treatment committed by both, state-actors and private
persons. This is due to a low level of trust in law-enforcement agencies and Justice System. This could also
be explained by the lack of awareness of this problem and lack of financial means to proceed with the case by
contracting a lawyer.

Examples
The following examples registered by RNC are provided as illustrations of the findings listed above:

Case 1 - At the beginning of October 2008, around 10 o’clock in the morning two men who introduced them-
selves as police officers entered the courtyard of V.C., 24, and asked V.C. to follow them to the police station
because he was accused of having committed a theft. There were two cars, in one of them he saw his brother
and his sister-in-law who were picked up from the bus station in Straseni city. They shackled V.C. and put him
in the second car. Driving down the streets in Straseni city near the centre of the town the alleged police saw
another brother of V.C., C.N. and also forced him to get in the car. Then they left for the police station in Chisi-
nau where they arrived around 11.00 A.M. They took all four people into different offices. After a few hours
when V.C. had been pushed to stand next to a wall, one of the police officers came in and asked him to sign
some papers. He refused, as it was written that a mobile phone had been stolen and he was witness of the
incident. Then the police officer mentioned that if he does not sign the paper he will beat him and he will stay

93 Report “Roma in the Republic of Moldova”, UNDP Moldova/ 2007, page 9, available at:http://www.undp.md/publications/roma%20_report/Roma%20in%20the%20
Republic%200f%20Moldova.pdf

94  See above, note 92, page 2.

95 See above note 54, page 6.
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in prison. After several attempts the police officer left him alone again. Then another policeman came in and
they went into another office where there were more policemen who verbally injured V.C. on the grounds of
his ethnicity, and one of the policemen started to imitate as he would take off the clothes and dance, after
which he punched V.C. in the head. V.C. mentioned also that his request to go to the toilet was ignored as the
police officers pretended they did not hear him.

Similarly, mistreatment and psychological pressure was applied by policemen to V.Cs brothers C.N. and C.P.
as well as his sister in law A.T. who reported later they had been forced to confess a theft. They were all kept
in the police station for over nine hours, without food nor water and prevented even to use the toilet. For in-
stance, A.T. was interrogated whether she had stolen the phone and was further threatened that her brothers
would stay in prison if she did not tell who did it. They were all kept in the police station until 19.00 after which
AT. was taken into another office to be identified by the victim and then she was summoned to be present at
the police station again the following day. After one week A.T. reported that she was imposed a fine of MDL
300 (~23 Euro) as an administrative offence under the art. 167 of the previously effective Code of Administra-
tive Infringements of 29. 03. 1985 (expired on May 31, 2009). AT. paid the fine.

The victims decided not to report and not to proceed with the case.

Case 2 — At the end of August 2008, around 8 A.M., M.F. was passing nearby the local Mayoralty, when a local
policeman drove there with an unknown person. The policeman stopped near M. F., and told him to get in the
car. They went to the police station and entered an office where there were three other policemen. They ac-
cused him of stealing 1000 Euro from a person from the village. F.M. told them he had not stolen the money.
One of them took him to another office, locked the door and began to hit with the baton on the legs and
abdomen of M.F, repeatedly hitting his feet. After this, he was taken in the office of the head of the police sta-
tion, who told him to do what they want, otherwise they would beat him. The policeman used an aggressive
tone and called him with swear words, injuring his ethnicity. F.M. stayed there from 8.30 A.M. till 19.00 P.M.,
without being able to sit or make a phone call to inform his parents. After that, the local policeman took him
and they went to the local police station where he was given a paper to sign, to be liberated of all this trouble.
After this case F. M. was not able to walk for a month because of the pain in his legs.

M.F. decided not to report this case due to the lack of financial means and lack of trust in Moldovan Justice.
After 1,5 months, M.F. and his father left Moldova and moved to Ukraine.

According to the leaders of Roma NGOs and communities, it is a common practice when police arrests roma
ethnics so the latter would confess various crimes.

Case 3 - V1., a 13 years old Roma pupil was studying in a school from Chisinau. In January 2008, a non-roma
woman D.E., the mother of a colleague of V.T. came to the school and entered the classroom where the chil-
dren had classes. She started to beat V.T. with her fists in his face, pulling his hair and with inappropriate words
injuring his ethnicity calling him a “stinky gypsy” as well as other similar expressions and threatened that she
would send him to a reformatory school. All this occurred in front of the other pupils and in the presence of
the assistant director L.L. and the crafts teacher T.T., who did not intervene to stop the beatings. Moreover,
L.L. encouraged D.E. to hit him more. After the incident, V.T. felt very bad and left for home. On one of the
following days he visited a doctor and got the medical examination certificate nr.210 from 15 January 2008,
mentioning about the injuries he received. V.T. did not attend school for the next two months due to the suf-
fered injuries and the psychological trauma.

Few days after the incident, E.P., the mother of V.T. submitted a complaint to the Child Protection Office from
Chisinau.

In July 2008, there were collected evidence on the case interviewing the head of the Child Protection Office,
T.L, the headmistress of the school, and witnesses. All of them confirmed that the incident had taken place,
and that the Direction of Child Protection had documented the case and there was already a sentence emit-
ted. T.L. informally added that V.T. is a disobedient child: “nasty, not attending the school, does not learn
anything, and runs away from the classes. She also denied that D.E. would have hit V.T. and stated that she
had just asked V.T. to not beat her son. She also mentioned that the Roma do not want to attend the school
and do not want to work.

The case was taken by the RNC who sent a complaint to the police station concerning the case in July 2008
and requested the case to be investigated.
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In its reply to RNC the police replied that the case was solved by the Direction of Child Protection within 2
meetings attended by parents, school administration and teachers involved. It was agreed that D.E. would
apologize.

In the following study year 2008-2009, E.P. transferred V.T. to another school. E.P., the mother of V.T refused
to proceed with the case in order “not to complicate things”, plus she mentioned that it is unlikely the justice
will be done in this case.

No recent cases of discriminatory ill-treatment of Roma were registered by local NGOs.

1.4.2 Expatriates from countries Africa and Asia

On the territory of Moldova, live expatriates from the countries of Africa and Asia in addition to the so called
“traditional ethnic communities”. A minor part of them has the citizenship of Moldova. The majority of them
are foreigners or stateless persons permanently residing on the territory of Moldova (10 years and more).

As previously mentioned, non-European immigrants were subject to physical and verbal abuses, violence, ar-
rests and searches on the streets, as well as other forms of harassment and oppression by police. The cases of
abuses on the grounds of racial animosity happen all too often®. In particular, in 2008-2009 numerous such
cases were registered by local NGOs.

After the appeal of the expatriates from Africa and Asia to the Service of the Interethnic Relations and also
to the international structures (OSCE, Council of Europe), these organizations directed the corresponding
recommendations in the name of the MIA. According to the applicants, after these actions, the situation has
improved and the cases of ill-treatment are rarer than 3 years ago.

Key issues
In the context of this report it is important to mention the following problems:

a) lIdentity checks by the police (Patrol service of Chisinau city) where the expatriates from African and Asian
countries were subject to insults, humiliation, threats and, in some cases, even physical abuse.

b) Failure by police to deal with complaints submitted by expatriates from African and Asian countries: cases

were registered where police refused to register complaints from expatriates from African and Asian coun-
tries. In some cases complaints referred to physical and psychological abuse, as well as to ill-treatment com-
mitted by private persons. Police officers force foreign citizens to take dictation when writing complaints,
often distorting the facts, which leads to the impossibility of protecting the rights of those individuals. Cases
were registered when people were intimidated or threatened by the police, when they complained of unlaw-
ful conduct on behalf of other police officers.

c) Very few cases of such kind are officially reported to authorities and local NGOs: Regardless of numerous
violations, expatriates from African and Asian countries are extremely reluctant to bring their cases before
national courts. Small number of complaints of acts of racial discrimination lodged with courts and the inef-
fective follow-up on those complaints by the authorities is also a very serious concern.®”

1.4.3 Discriminatory ill-treatment based on ethnicity in the Transnistrian region of Moldova

In 1989, 39.9 % of local inhabitants were Moldovan/Romanian speakers, 28.3% were Ukrainian speakers
25.4% - Russian speakers.’® According to the preliminary results of the 2004 census, there are 555,500 people
residing on the territory controlled by the separatist administration, 170,000 fewer than in 1989. If we were
to trust the results of the census carried out by the separatist authorities, Moldovan nationals constitute only
31.9%, while Russian and Ukrainian nationals constitute 30.3 and 28.8%, respectively.”®

96 See above, note 90, page 18, finding 91.

97 See above, note 92, page 3.

98 M.Grecu, A.Taranu, Study on ,The policy of linguistic expurgation from Transnistria”, Chisinau 2005. Goskomstat. The results of the 1989 Union census. Moscow,
Gosstatizdat, 1990.

99 Idem.
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The human rights situation in the Transnistrian region of Moldova continues to raise serious concern.'® Nu-
merous reports and cases submitted to the ECtHR confirm severe human rights violations committed by the
regional administration. The local population continues to face discrimination compared to the rest of Moldo-
va in terms of minimum conditions of equality before the law and access to State institutions and services.
During 2009-2011, numerous cases of torture and ill-treatment, in particular in detention facilities, illegal
arrest and detention, as well as cases of kidnapping were registered. The constitutional authorities systemati-
cally fail to properly investigate these cases and sanction the perpetrators. Essentially, the region’s population
does not have access to justice and fair trials, and are adversely affected by the political situation.*

It is very difficult to assess in details the situation of persons belonging to national minorities in the Transnis-
trian region of Moldova. In its Third Opinion on Moldova, the Advisory Committee on the FCPM expressed
deep concern on the continuous violations of human rights, including minority rights, in the Transnistrian
region. In particular, the situation of those attending schools which provide teaching in the State language
and in the Latin script, and of those providing teaching in these schools, has not improved since the adoption
of its second Opinion.*

Key issues

In the context of this report and based on Promo-LEX casework and working experience, as well as media
monitoring, it is possible to conclude that ethnic based ill-treatment occurs in the Transnistrian region. Most
cases reveal ill-treatment of Moldovan ethnics committed by private persons and illegal local “state-actors”.
Cases mainly refer to:

a) Assaults committed by private persons: cases were registered where Moldovan ethnics were attacked by
private persons on the street. The majority of cases indicate physical abuse accompanied by insults denigrat-
ing the victims’ ethnicity.

b) Physical and psychological abuse committed by the local “state actors”: cases refer to ill-treatment of
Moldovan ethnics in local “army”. Young conscripts — Moldovan ethnics are subjected to harassment, physical
and psychological abuse. The majority of victims refuse to appeal to local and constitutional authorities being
threatened by the “army” administration. Also, in many cases, fearing the negative consequences, parents of
victims refuse to proceed with the cases.

c) Failure of Moldovan constitutional authorities to investigate and sanction cases of ill-treatment: in many
cases the victims of human rights violations appeal to constitutional authorities and law-enforcement agen-
cies. The majority of the official responses indicate that constitutional authorities do not control the territory,
and thus, cannot investigate these cases, or, the criminal case is initiated and, latter the cases are “suspended”
due to the impossibility to identify and sanction the perpetrators.

Examples

Case 1-Z\V. Lives in the town of Bender in a house shared with a militia officer from Bender. The militia officer
and his colleagues are constantly harassing her because, as they see it, she is a Moldovan citizen and thus
should be living in Moldova and not in Transnistria. They also accuse her of ‘occupation of property’ (her own
house), initiating criminal proceedings in this respect. Since 2008 Z.V. has been constantly subjected to psy-
chological pressure and even physical ill-treatment. One day, for example, the militiamen threw the woman
forcefully out of her house, fracturing her right arm in the process.

For the family of Mrs. Z.V.,, this conflict resulted in a tragedy. In 2008, A.Z., the head of the household, a retired
prosecutor, died in suspicious circumstances. His wife Z.V. claims that he was poisoned. “My complaints have
been left unaddressed until the present day.” Her multiple complaints to the Modlovan legitimate authorities
have also remained unresolved.'%

100 See above, note 42.

101 See Promo-LEX Report “Report Human Rights in Moldova / 2009-2010” available at: _http://www.promolex.md/upload/publications/en/doc_1319534382.pdf

102 See ECtHR in cases Caldare and 42 Others v. Moldova and Russia (application no. 8252/05), Catan and 27 Others v. Moldova and Russia (no. 43370/04) and
Cercavschi and 98 Others v. Moldova and Russia (no. 18454/06). Available at: http://www.promolex.md/index.php?module=litigation&cat=0&item=703&Lang=en

103 Case reported by the daily newspaper Timpul (issue of 3 June 2011). The article is available in Romanian at: http:/www.timpul.md/articol/familia-zolotco-din-
tighina-striga-la-cer%E2%80%A6-23894.html
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Case 2 — Case of I.S., Dubasari district — Conscripted into the Transnistrian armed forces and speaking only
Romanian and no Russian, he was constantly subjected to ill-treatment by the officers, which included kicking
in the body and in the face, hitting with a stool, striking the palms with a belt, with the intention of making him
learn Russian. He deserted the military unit several times out of fear of being aggressed. Eventually in 2010 he
was sentenced to 4 years’ imprisonment for ‘absence without leave’. In December 2011 1.S. was released after
serving a half of his ‘sentence’ (under a general pardon granted by the self-styled president of MTR).** Cur-
rently the man is undergoing recovery treatment. Further, after serving his ‘sentence’, he will have to continue
his military service, most likely in the same military unit (according to the place of residence rule). His mother
submitted several complaints to the region’s administration, but to no avail.

Case 3-1n 2010, a young man X from Ribnitsa town was listening to Romanian music in his car that was parked
in central Bender. Also, he had miniature tricolour flags of Moldova and Romania hanged inside his car. Out of
the blue, X was forcibly pulled out of the car by a group of unidentified persons and kicked and hit with clubs.
All he managed to remember were the insults in Russian uttered by the assailants, which included “beat the
guts out of these Romanians!”, “beat these occupants!” When X finally collected his faculties, he noticed that
the stereo and both flags were missing from the car.

1.5 Discriminatory ill-treatment based on religion

In Moldova, the freedom of conscience is guaranteed and must be exercised in a spirit of tolerance and mu-
tual respect.’® Moldova has no state religion.

According to the 2004 Census, 93.3% of Moldova’s population identify themselves as Orthodox. Of those who
have a different religion or religious belief, the following should be mentioned: Baptists, representing 1.0% of
the total; Seventh-Day Adventists, 0.4%; Pentecostal Christians, 0.3%; Old-Rite Christians, 0.15%; followers of
Evangelicalism, 0.15%; and other religions different from the above, making up 1.1% of the total population.
The number of persons who identify themselves as atheists or irreligious was roughly 46,000 or 1.4% of the
total. About 75,700 people or 2.2% of the country’s population did not declare their religion.**

Relations concerning the freedom of conscience and religion in Moldova are regulated by the Constitution
of Moldova and Law no.125 of 11 May 2007 on Religious Denominations and their Component Parts. On the
freedom of conscience, Article 31 of the Constitution states:

(1) The freedom of conscience is guaranteed, and it must be exercised in a spirit of tolerance and mutual
respect.

(2) [...] religious denominations are free to organize themselves according to their own by-laws, within the
limits of the law.

(3) Any manifestations of enmity are forbidden in the relations between religious denominations.”*"’

Further, Article 10(2) of the Constitution provides that the State recognizes and guarantees to all its citizens
the right to preserve, develop and express their ethnic, cultural, linguistic and religious identities. %

Article 4 of the Law on Religious Denominations and their Component Parts states the following on the free-
dom of conscience and of religion:

“(1) Everyone has the right to freedom of thought, conscience and religion. This right must be exercised in a
spirit of tolerance and mutual respect and shall include freedom to belong or not to a particular religion, or
not to have certain beliefs, to change the religion or belief, to practice a religion or belief individually, jointly,
in public or in private, by teaching, practicing and ritual observance. Every individual and religious community
can freely join any religious denomination.”*®

104 See “Presidential decree on pardon” No 946 of December 8, 2011 available in Russian at: http:/president.pmr-gov.org/zakon/?category=2&id=3537

105 See above, note 87, Article 31 ,Freedom of Conscience”.

106 The 2004 Moldova Census, available in Romanian at:_http://www.statistica.md/newsview.php?I=ro&idc=168&id=2358

107 Se above, note 87, Article 31 ,Freedom of Conscience”.

108 Ibid, Article 10 ,The Unity of the Nation and the Right to National Identity”.

109 Law no.125 of 11 May 2007 on Religious Denominations and their Component Parts, available in Romanian at: http:/lex.justice.md/viewdoc.php?action=view&vi
ew=doc&id=324889&lang=1
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Regardless of these provisions, in Moldova, the rights of some religious minorities are violated.

Thus, cases of harassment, physical abuses, arrests, searches on the streets, as well as misconduct of law-
enforcement agencies were registered by Moldovan NGOs during the past years. These violations mainly
targeted Muslims, Jews, Protestants and Jehovah’s Witnesses. **°

In 2009, the Advisory Committee of the Council of Europe on the FCPM, in its Third conclusion on Moldova
about protection of minority groups, also stated that persons belonging to certain non-traditional religious
groups are subject to verbal and physical abuses, violence, arrests and searches on the streets, as well as
other forms of frightening and oppression by police.'!!

However, it should be noted, that the number and impact of such cases in 2009-2011 was lower compared
with 2008.

1.5.1 Muslims

The following ethnic groups in Moldova profess Islam: the Tatars, the Azeri, and the ethnic groups from Mid-
dle Asia (such as the Uzbeks, the Kazakhs, the Tajiks) and other.'> Most of them are members of the national
minorities and are Moldovan citizens. At the same time, Islam is professed by an insignificant number of
ethnic Moldovans. There are also foreign citizens and stateless persons, either settled or temporarily living in
Moldova, who practice Islam, including: ethnic Arabs, Turks, Chechens, Dagestani, ethnics from Asia or Africa.

Official data show that there are about 2000 Muslims living in Moldova. However, according to the data pro-
vided by the Islamic League, the number of Muslims living in Moldova is about 17,000people. The discrepancy
in numbers could be explained by the fact that not all of them are registered as Muslims because previous
governments considered Islam to be illegal.'*®

Key issues
For the purpose of this report it is relevant to mention the following problems:

a) Refusal to officially register the Islamic League in Moldova accompanied with harassment, threats and
psychological abuse. Violations were inflicted by state actors, pressure being placed on the Founders of the
Islamic league to remove their signatures from the application for registration.

On March 14, 2011, the Ministry of Justice of Republic of Moldova officially registered the first Muslim organi-
zation in Moldova — the Islamic League in Moldova.'** However, it is important to mention that, regardless of
the provisions of the Law no. 125 on religious denominations and their components'*®, the process of regis-
tration was hampered by numerous problems, including threats, harassment and intimidations of Muslims.

According to the Article 19 of the Law on religious denominations, in order to register a religious denomina-
tion one must provide a list of at least 100 founders with signatures, —all of them — citizens of the Republic of
Moldova. *** The members of Islamic League say this figure is unreasonably overrated in comparison with the
number of founders for other non-commercial organizations. For example, to register a non-governmental
organization one has to provide a list of only four founding members.

According to the members of the Islamic League, after submitting the corresponding list to the Ministry of Jus-
tice, containing the personal details of the founders, the latter were subject to harassment and psychological
pressure on behalf of the law-enforcement agencies. In particular, numerous phone calls were made by the
representatives of the SIS and of the MIA. The representatives of SIS were asking whether this or that citizen

110 See above, note 42.

111 See above, note 90.

112 See List of Public Organizations of National Minorities Registered with the Bureau for Inter-ethnic Relations, available in Romanian at:_http:/bri.gov.md/files/files/
Lista%20liderilor.pdf

113 Radio Free Europe, article of May 18, 2011 http://www.rferl.org/content/moldovans_rally_against_recognition_of_islam/24179150.html

114 See State Register of Non-profit Organizations http:/rson.justice.md/organization/view/5928

115 See above, note 109.

116 See above, note 109, Article 19.
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is a Founder of the Islam denomination, whether he understands the consequences of his actions, whether
he wishes to withdraw his signature on the founding members list. Phone calls were made in a threatening
manner. The Founders of the Islamic League were also constantly invited for “discussions” at SIS. During these
discussions, they were subject to threats, intimidations and psychological pressure. In particular, they were
directly told to renounce participation in founding the Islamic denomination and disrupt contacts with the
initiative group advocating for the registration of this denomination in Moldova. If they refused, they were
warned that they could face all kinds of problems and troubles. Pressure was also exerted through family
members, in particular by having discussions and phone conversations with the signatories’ parents.

After these actions, the founders were forced to withdraw their signatures, and state authorities would have
formal reason for refusal of registration of the Islam cult on the territory of Moldova.

b) Another issue refers to the violence inflicted by police officers during raids on Friday prayer sessions. Re-
fusal to register the Islam denomination prevented Muslims to conduct collective divine services. Members
of the Islamic League reported numerous cases of violent actions inflicted by the police.

As citizen B.B. reported, the Muslims’ religious services in particular the weekly Friday prayer, which tradi-
tionally is collective, were often disrupted by abusive acts by law enforcement (police) officers. Many cases
were registered where during services police officers descended to the praying sites, asking the believers for
papers, subjecting them to psychological and physical abuse, and engaging in other unlawful behaviours. In
particular, questions would be asked in an inappropriate form about the purpose of the gatherings, the pur-
pose of their staying in Moldova, and threats would be uttered that they could face sanctions and expelling.
In response to the believers’ remarks that they were not violating any law and were gathering solely for the
purpose of praying together, the police officers would react rudely, uttering insults and humiliating the par-
ticipants. Often the officers would be in full assault gear, wearing masks and bulletproof vests and wielding
assault rifles. The purpose of such actions is to intimidate the believers and exert psychological influence in
order to deter them from holding religious services.

Moreover, the policemen draw up reports on administrative infringements up to 2008 guided by article 200
of the previously effective Code of Administrative Infringements of 29. 03. 1985 (expired on May 31, 2009)
where it is said that ,Exercise of the customs and rites contradictory to current legislation on the name of the
registered or unregistered cult either on his own name”. While drawing up the protocols the Interior authori-
ties referred to the fact that the cult of Islam in the Republic of Moldova is not officially registered, therefore,
the exercise of Islamic religious rites in Moldova is illegal.

The new Code on Contraventions no. 218-XVI of October 24 2008 also contains the article about breaking the
law on religious cults (art. 54 (3), which provides the punishment for “the exercise on behalf of a religious
cult, orin his/her name, of religious services and rituals that are contradictory to the law on religious cults and
their constituent parts”. However, according to members of the Islamic League, the penalty on this article for
persons professing Islam was not imposed.

c) Another problem refers to the failure of the law-enforcement agencies to provide protection to the victims
of psychological and physical abuse committed by private persons. There were registered cases when the
Muslims would complain to the police about acts of violence committed against them by private persons.
Police failed to adequately investigate the cases or to punish the perpetrators.

Example

Case 1-0.0. is a 19-year-old student at a college in Moldova. At the age of 17 she converted to Islam, follow-
ing which she was married according to the Muslim tradition to a man whom she met only when the act of
marriage was registered. After the wedding, the husband forbad 0.0 from visiting her parents and relatives,
thus isolating her. She was also subjected to ill-treatment and humiliations. Sometimes she was made to
clean the house in the middle of the night, to discipline her, another time she was ordered to remain all night
with her hands held in the air, because she had dared to make a remark to her husband in front of his parents.
0.0. was forced to leave her college, since a Muslim woman supposedly has no need to study. One day, after
0.0 had an argument with her mother-in-law, the husband abused O.0. physically, leaving her with injuries on
her body. 0.0 told her husband that she wanted to renounce Islam and leave him, after which he threatened
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to kill her. To her physical suffering was added suffering of a psychological nature. She went to a police station,
told a police officer that she had been threatened with death, and asked him for help. The police officer in
question listened to her, said that he could not see any visible signs of injury, and told her that in such a case
she needed witnesses to confirm that she had been threatened. He therefore discouraged her, given that the
parents of the husband would not give statements, and that she would not be able to prove the act of vio-
lence. Finally, he said that he could not intervene because it was a matter relating to the religion of Islam, and
told her that if she had converted she had better put up with the consequences.*’

117 Case provided by “ProGeneva” Association
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Chapter 2

Bl INTERNATIONAL LAW OBLIGATIONS

This chapter sets out Moldova’s obligations under various international and regional human rights instru-

ments which should provide protection against discriminatory ill-treatment.

2.1 United Nations Treaties

In general, Moldova has a strong record of ratifying major international and regional human rights instru-
ments. It is a party to nine of the ten core UN human rights treaties, with the exception being the Interna-
tional Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families.

Families (1990)

Treaty Signed Date
International Covenant on Civil and Political Rights (1966) YES 1993
Optional Protocol | to the International Covenant Civil and Political Rights (1976) YES 2005/2008
Optional Protocol Il to the International Covenant Civil and Political Rights (1989) YES 2006
International Covenant on Economic, Social and Cultural Rights (1966) YES 1993
Optional Protocol | to the International Covenant on Economic, Social and Cultural Rights

(2008) NO

Convention on the Prevention and Punishment of the Crime of Genocide (1948) YES 1993
Convention on the Elimination of All Forms of Racial Discrimination (1965) YES 1993
Declaration under Article 14 allowing individual complaints NO

Convention on the Suppression and Punishment of the Crime of Apartheid (1973) YES 2005
Convention on the Elimination of All Forms of Discrimination against Women (1979) YES 1994
Optional Protocol to the Convention on the Elimination of all forms of Discrimination

against Women (1999) YES 2006
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment (1984) YES 1995
Optional Protocol to the Convention against Torture and other Cruel, Inhuman or VES 2006
Degrading Treatment or Punishment (2002)

Convention on the Rights of Persons with Disabilities (2006) YES 2007/2010
Optional Protocol to the Convention on the Rights of persons with Disabilities (2006) NO

Convention on the Rights of the Child (1989) YES 1993
Optional Protocol | to the Convention on the Rights of the Child (2000) YES 2002/2004
Optional Protocol Il to the Convention on the Rights of the Child (2000) YES 2002/2007
Convention on the Protection of the Rights of All Migrant Workers and Members of Their NO

Summary of key provisions:
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2.1.1 International Covenant on Civil and Political Rights (1966) (ICCPR)

The ICCPR sets out the obligations of States Parties to protect the civil and political freedoms of individuals
within their territories.

The ICCPR obliges States Parties to guarantee equality and protect from discrimination. It states, in Article
2(1), that all rights within the ICCPR should be protected “without distinction of any kind, such as race, colour,
sex, language, religion, political or other opinion, national or social origin, property, birth or other status.”
Further, a general right to non-discrimination is set out in Article 26, which states:

“All persons are equal before the law and are entitled without any discrimination to the equal protec-
tion of the law. In this respect, the law shall prohibit any discrimination and guarantee to all persons
equal and effective protection against discrimination on any ground such as race, colour, sex, language,
religion, political or other opinion, national or social origin, property, birth or other status.”

Gender equality is further protected by Article 3 which obliges States Parties to ensure “the equal rights of
men and women to the enjoyment of all civil and political rights”, and the particular rights of children are
protected in Article 24. States Parties are also required to protect the equal rights of spouses under Article 23.

Article 7 of the ICCPR sets out obligations regarding the prevention of torture or cruel, inhuman or degrad-
ing treatment or punishment. On the specific issue of discriminatory ill-treatment, Article 20 prohibits “[a]
ny advocacy of national, racial or religious hatred that constitutes incitement to discrimination, hostility or
violence”.

The General Comments of the Human Rights Committee expand upon the rights set out in the ICCPR.

General Comment 15 confirms that under the ICCPR, States Parties are obliged to protect the rights of indi-
viduals within their territories without discrimination between citizens and aliens. Therefore, the rights of
asylum-seekers, refugees, stateless persons and migrant workers must be protected equally with those of the
citizens of Moldova.

General Comment 18 provides detailed guidance on the principle of non-discrimination. It defines discrimina-
tion in paragraph 7 as:
“any distinction, exclusion, restriction or preference which is based on any ground such as race, colour,
sex, language, religion, political or other opinion, national or social origin, property, birth or other
status, and which has the purpose or effect of nullifying or impairing the recognition, enjoyment or
exercise by all persons, on an equal footing, of all rights and freedoms.”

Paragraph 8 of General Comment 18 confirms that “the enjoyment of rights and freedoms on an equal foot-
ing, however, does not mean identical treatment in every instance” and paragraph 10 reiterates General
Comment 4 by stating that it may sometimes be necessary for States Parties “to take affirmative action in
order to diminish or eliminate conditions which cause or help to perpetuate discrimination prohibited by the
Covenant”, which may involve the granting of preferential treatment to certain sections of the population.
Finally, paragraph 13 confirms that “not every differentiation of treatment will constitute discrimination, if
the criteria for such differentiation are reasonable and objective and if the aim is to achieve a purpose which
is legitimate under the Covenant.”

In relation to torture and ill-treatment, General Comment 20 confirms that the obligations in Article 7 are
non-derogable, and that the obligation to prevent the behavior listed in that Article includes the requirement
for any complaints of such treatment to be effectively investigated by competent authorities. Further, General
Comment 20 provides further guidance as to the types of treatment which will be prohibited pursuant to
Article 7, including corporal punishment, solitary confinement, medical and scientific experimentation with-
out free consent. It also confirms that Article 7 protects not only those detained in prisons, but also those in
educational and medical institutions. General Comment 20 also confirms that Article 7 protects from acts car-
ried by both officials acting on behalf of the state and by private persons. It also requires that instruction and
training should be given to enforcement personnel, medical personnel, police officers and any other persons
involved in the custody or treatment of any individual subjected to any form of arrest, detention or imprison-
ment so as to adequately prevent the occurrence of treatment prohibited by Article 7.

General Comment 24 confirms that the right to protection from torture or cruel, inhuman or degrading treat-
ment or punishment is a norm of international customary law and, as such, States Parties may not make
reservations in relation to the obligation set out in Article 7 of the ICCPR.
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General Comment 28, which provides guidance for the interpretation and application of Article 3 of the ICCPR,
provides examples of gender-based discriminatory ill-treatment. These include female infanticide, the burn-
ing of widows and dowry killings, domestic and other types of violence against women, including rape, forced
abortion or forced sterilization, genital mutilation, trafficking and forced prostitution.

Paragraph 8 of General Comment 29 confirms that despite Article 26 not being listed as one of the non-
derogable provisions of the ICCPR, there are elements of the right to non-discrimination that cannot be dero-
gated from in any circumstances. In particular, Article 4(1) of the ICCPR confirms that one of the conditions for
the justifiability of any derogation from the Covenant is that the measures taken do not involve discrimination
solely on the ground of race, colour, sex, language, religion or social origin.

General Comment 31 confirms that the obligations of States Parties under the ICCPR will only be fully dis-
charged if individuals are protected not only from violations at the hands of State agents, but also from viola-
tions committed by private persons or entities. If a State Party fails to “take appropriate measures or to exer-
cise due diligence to prevent, punish, investigate or redress the harm caused by such acts by private persons
or entities,” this could be deemed to be a violation committed by the State. This is particularly relevant to the
issue of discriminatory ill-treatment given that many violations of this nature are committed by private per-
sons. General Comment 31 confirms that “States Parties have to take positive measures to ensure that private
persons or entities do not inflict torture or cruel, inhuman or degrading treatment or punishment on others
within their power.” Finally, in paragraph 15 of General Comment 31, the Human Rights Committee confirms
that the failure by a State Party to adequately investigate allegations of a violation could be a separate breach
of the Covenant, and that the cessation of the violation is a necessary part of obtaining an effective remedy.

Optional Protocol | to the International Covenant on Civil and Political Rights

The significance of Moldova’s ratification of the Optional Protocol | to the ICCPR is that the Human Rights
Committee has jurisdiction to hear petitions from individuals in Moldova who claim to be victims of violations
of the ICCPR.

Moldova has made a declaration which states that the provisions of the Protocol will apply only in the terri-
tory effectively controlled by the authorities of Moldova. Further, it declares that the Human Rights Commit-
tee shall not have competence to examine communications relating to violations which occurred prior to the
entry into force of the Protocol in Moldova.

Moldova has also made a reservation in relation to the Optional Protocol to the ICCPR, stating that the Human
Rights Committee shall not have competence to consider communications from individuals in Moldova which
are being or have already been examined by another international specialized body.

Optional Protocol Il to the International Covenant on Civil and Political Rights

The significance of Moldova’s ratification of the Optional Protocol Il to the ICCPR is the agreement that no one
in Moldova should be executed and the death penalty should be abolished. Moldova has made a declaration
which states that the provisions of the Protocol will apply only in the territory effectively controlled by the
authorities of Moldova.

2.1.2 International Covenant on Economic, Social and Cultural Rights (1966) (ICESCR)

The ICESCR sets out the obligations of States Parties to protect the economic, social and cultural rights of
individuals within their territories.

Similarly to the ICCPR, the ICESCR obliges States Parties to guarantee equality and protect from discrimina-
tion. It states, in Article 2(2), that all rights within the ICESCR should be protected “without distinction of any
kind, such as race, colour, sex, language, religion, political or other opinion, national or social origin, property,
birth or other status.” The ICESCR also protects equality between men and women (Article 3), equal treatment
in employment (Article 7) and equal treatment in education (Article 13).

The General Comments of the Economic and Social Council provide further guidance for States Parties regard-
ing their obligations under the ICESCR.
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General Comment 20 provides further guidance in relation to the non-discrimination obligation set out in
Article 2(2) of the ICESCR. It reiterates the definition of ‘discrimination’ set out in General Comment 18 of the
Human Rights Committee, and highlights the need to remove both formal and substantive discrimination.
General Comment 20 also provides helpful definitions of direct and indirect discrimination, and sets out the
conditions in which differential treatment will be acceptable ie. when both reasonable and objective. It also
provides a list of grounds of discrimination which could be covered by the reference to ‘other status’ in Article
2(2) of the ICESCR. These include disability, age, nationality, marital and family status, sexual orientation and
gender identity, health status, place of residence and economic and social situation. Finally, General Comment
20 provides guidance as to the steps which States Parties should take in order to eliminate discrimination and
ensure equality. This should be done through enacting legislation, ensuring that strategies, policies, and plans
of action are in place and implemented in order to address both formal and substantive discrimination by
public and private actors in the area of the Covenant rights, providing for mechanisms and institutions that
effectively address the individual and structural nature of the harm caused by discrimination, and ensuring
effective monitoring of the measures adopted in order to comply with Article 2(2) of the ICESCR.

Further elaboration of the extent of States Parties’ obligations to prevent non-discrimination can be found in
other General Comments of the Economic and Social Council, including in relation to the application of the
principle of non-discrimination to rights relating to housing (General Comment 7), food (General Comment
12), education (General Comment 13), health (General Comment 14), water (General Comment 15), author’s
rights (general Comment 17), work (General Comment 18) and social security (General Comment 19). General
Comment No. 16 focuses on State parties’ obligations to ensure equal rights of men and women to the enjoy-
ment of the rights under the ICESCR and General Comments Nos. 5 and 6 respectively concern the rights of
persons with disabilities and older persons.

Optional Protocol | to the International Covenant on Economic, Social and Cultural Rights (2008)

The significance of the fact that Moldova has not ratified the Optional Protocol | to the International Covenant
on Economic, Social and Cultural Rights (2008) is that people within Moldova are not able to take individual
petitions relating to violations of their rights under the ICESCR to the Economic and Social Council. The Gov-
ernment of Moldova should be encouraged to ratify the Optional Protocol to the ICESCR in order for individu-
als within its territories to enjoy the full benefit of the protection offered by the Covenant.

2.1.3 Convention on the Prevention and Punishment of the Crime of Genocide (1948)
(Genocide Convention)

The Genocide Convention defines ‘genocide’ in Article 2 as follows:

e “[a]ny of the following acts committed with intent to destroy, in whole or in part, a national, ethnical,
racial or religious group, as such:

e (a) Killing members of the group;

e (b) Causing serious bodily or mental harm to members of the group;

e (c) Deliberately inflicting on the group conditions of life calculated to bring about its physical destruc-
tion in whole or in part;

e (d) Imposing measures intended to prevent births within the group,; and/or

e (e) Forcibly transferring children of the group to another group.

The Contracting Parties to the Genocide Convention confirm that genocide, either in peace or in war, is a
crime under international law and they undertake to prevent and punish acts of genocide. Genocide is an
extreme example of discriminatory ill-treatment and Moldova’s obligation to prevent and punish such acts is
therefore relevant for this study.

2.1.4 Convention on the Elimination of All Forms of Racial Discrimination (1965) (CERD)

CERD was enacted in order to expand upon the principles of equality of all human beings without distinction
on grounds of race, colour or national origin which were established in both the Charter of the United Nations
and the Universal Declaration of Human Rights.

‘Racial discrimination’ is defined in Article 1 as “any distinction, exclusion, restriction or preference based on
race, colour, descent, or national or ethnic origin which has the purpose or effect of nullifying or impairing the
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recognition, enjoyment or exercise, on an equal footing, of human rights and fundamental freedoms in the
political, economic, social, cultural or any other field of public life. Article 1(4) confirms that measures taken
to ensure the advancement of certain racial or ethnic groups or individuals who require such protection shall
not be deemed racial discrimination, thereby permitting affirmative action to be taken to undo long-standing
discriminatory situations.

Pursuant to Article 2 of CERD, States Parties both condemn racial discrimination and undertake to eliminate
racial discrimination within their territories. In relation to the issue of discriminatory ill-treatment:

i. in Article 4, State parties undertake to declare an offence punishable by law “all acts of violence or
incitement to such acts against any race or group of persons of another colour or ethnic origin”; and

ii. in Article 5(b), the States Parties undertake “to prohibit and to eliminate racial discrimination in all
its forms and to guarantee the right of everyone, without distinction as to race, colour or national or
ethnic origin, to equality before the law, notably in the enjoyment of the right to security of person and
protection by the State against violence or bodily harm, whether inflicted by government officials or by
any individual group or institution.”

The General Recommendations of the Committee on the Elimination of Racial Discrimination provide further
guidance to States Parties regarding their obligations under CERD.

General Recommendation 15 elaborates on the obligations set out in Article 4 of CERD, particularly in rela-
tion to organized violence based on ethnic origin. It states that in order to satisfy the obligations in Article 4,
“States Parties have not only to enact appropriate legislation but also to ensure that it is effectively enforced.
Because threats and acts of racial violence easily lead to other such acts and generate an atmosphere of hos-
tility, only immediate intervention can meet the obligations of effective response.” General Recommendation
20 provides further guidance on the ‘Non-discriminatory implementation of rights and freedoms’. General
Recommendation 27 provides specific recommendations in relation to the prevention of racial discrimination
against the Roma. In paragraphs 12 to 16 of the General Recommendation, the Committee on the Elimina-
tion of Racial Discrimination makes recommendations to ensure the prevention of racially-motivated violence
(an example of discriminatory ill-treatment) against the Roma. Paragraph 24 of General Recommendation 30
provides helpful guidance regarding the burden of proof in claims of racial discrimination. It states that “once
a non-citizen has established a prima facie case that he or she has been a victim of such discrimination, it shall
be for the respondent to provide evidence of an objective and reasonable justification for the differential
treatment”.

Declaration under Article 14 of the Convention on the Elimination of All Forms of Racial Discrimination
allowing individual complaints

Article 14 of CERD provides that States Parties may declare that they recognize the competence of the Com-
mittee on the Elimination of Racial Discrimination to receive and consider complaints from individuals or
groups from within their territory regarding violations of their rights under CERD. The Government of Moldo-
va should be encouraged to make a declaration pursuant to Article 14 of CERD in order for individuals within
its territory to enjoy the full benefit of the protection offered by CERD.

2.1.5 Convention on the Suppression and Punishment of the Crime of Apartheid (1973)
(Apartheid Convention)

i. The Apartheid Convention defines ‘the crime of apartheid’ in Article Il as “inhuman acts committed
for the purpose of establishing and maintaining domination by one racial group of persons over any
other racial group of persons and systematically oppressing them. Article Il sets out various examples
of such inhuman acts, which include:The infliction upon the members of a racial group or groups of
serious bodily or mental harm, by the infringement of their freedom or dignity, or by subjecting them
to torture or to cruel, in human or degrading treatment or punishment;

ii. The deliberate imposition on a racial group or groups of living conditions calculated to cause its or their
physical destruction in whole or in part; and

iii. Exploitation of the labour of the members of a racial group or groups, in particular by submitting them
to forced labour.

94



In Article | of the Apartheid Convention, States Parties acknowledge that apartheid is a crime against hu-
manity, and in Article IV, they undertake to adopt legislative and other measures necessary to suppress and
prevent any encouragement of the crime of apartheid, and also to adopt all measures necessary to prosecute
such crimes.

Apartheid is an extreme example of discriminatory ill-treatment and Moldova’s obligation to prevent and pun-
ish such acts is therefore relevant for this study.

It is important to note Moldova’s reservation to the Apartheid Convention whereby it states that the Apart-
heid Convention will apply only in the territory effectively controlled by the authorities of Moldova.

2.1.6 Convention on the Elimination of All Forms of Discrimination against
Women (1979) (CEDAW)

Article 1 of CEDAW defines “discrimination against women” as “any distinction, exclusion or restriction made
on the basis of sex which has the effect or purpose of impairing or nullifying the recognition, enjoyment or
exercise by women, irrespective of their marital status, on a basis of equality of men and women, of human
rights and fundamental freedoms in the political, economic, social, cultural, civil or any other field.”

In Article 2 of CEDAW, States Parties condemn discrimination against women and agree to “pursue by all
means and without delay a policy of eliminating discrimination against women” through undertaking various
measures listed in that article.

Article 4 of CEDAW confirms that the adoption of special measures intended to protect women during mater-
nity shall not be considered discriminatory.

In relation to discriminatory ill-treatment, in Article 6 of CEDAW, States Parties undertake to “take all appropri-
ate measures, including legislation, to suppress all forms of traffic in women and exploitation of prostitution
of women.”

Articles 7 to 14 of CEDAW set out obligations to eliminate discrimination against women in particular areas
of life, including politics, nationality, education, employment, marriage, health and social security. Article 15
requires States Parties to accord to women equality with men before the law.

The General Recommendations issued by the Committee on the Elimination of Discrimination against Women
provide further guidance on the interpretation and application of the provisions of CEDAW. General Recom-
mendation 19 addresses the issue of Violence against Women. It confirms that gender-based violence is a
form of discrimination that seriously inhibits women’s ability to enjoy rights and freedoms on a basis of equal-
ity with men, and that the full implementation of CEDAW requires States Parties to take positive measures
to eliminate all forms of violence against women. General Recommendation 19 explains that gender-based
violence “includes acts that inflict physical, mental or sexual harm or suffering, threats of such acts, coercion
and other deprivations of liberty”. It also clarifies that the obligations of States Parties to protect individuals
from gender-based violence is not restricted to violence perpetrated by or on behalf of the Government.
States Parties may also be responsible for private acts if they fail to act with due diligence to prevent violations
of rights or to investigate and punish acts of violence, and for providing compensation. General Recommenda-
tion 19 also provides examples of gender-based violence, including:

i. Family violence and abuse, including forced marriage, dowry deaths, acid attacks, female circumcision;
ii. Trafficking and forced prostitution;
iii. Sexual harassment in the workplace;
iv. Compulsory sterilization and abortion; and
v. Domestic violence, including rape and battery.
In conclusion to General Recommendation 19, the Committee on the Elimination of Discrimination against
Women makes a series of specific recommendations, including:

1. States parties should take appropriate and effective measures to overcome all forms of gender-based
violence, whether by public or private act;
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2. States parties should ensure that laws against family violence and abuse, rape, sexual assault and other
gender-based violence give adequate protection to all women, and respect their integrity and dignity.
Appropriate protective and support services should be provided for victims. Gender-sensitive training
of judicial and law enforcement officers and other public

3. States parties should encourage the compilation of statistics and research on the extent, causes and
effects of violence, and on the effectiveness of measures to prevent and deal with violence;

Effective measures should be taken to ensure that the media respect and promote respect for women;

5. Specific preventive and punitive measures are necessary to overcome trafficking and sexual exploita-
tion;

6. States parties in their reports should describe the extent of all these problems and the measures,
including penal provisions, preventive and rehabilitation measures that have been taken to protect
women engaged in prostitution or subject to trafficking and other forms of sexual exploitation. The
effectiveness of these measures should also be described; and

7. States parties should establish or support services for victims of family violence, rape, sexual assault
and other forms of gender-based violence, including refuges, specially trained health workers, rehabili-
tation and counseling.

Optional Protocol to the Convention on the Elimination of all forms of Discrimination
against Women (1999)

The significance of Moldova’s ratification of the Optional Protocol to CEDAW is that the Committee on the
Elimination of Discrimination against Women can hear petitions from individuals in Moldova who claim to be
victims of violations of the rights set out in CEDAW.

2.1.7 Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment (1984) (CAT)

CAT sets out the obligations of States Parties to protect individuals within their territories from treatment
which meets the definitions of ‘torture’ or ‘cruel, inhuman or degrading treatment’.

In Article 1, ‘torture’ is defined as “any act by which severe pain or suffering, whether physical or mental, is
intentionally inflicted on a person for such purposes as obtaining from him or a third person information or a
confession, punishing him for an act he or a third person has committed or is suspected of having committed,
or intimidating or coercing him or a third person, or for any reason based on discrimination of any kind, when
such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public
official or other person acting in an official capacity. It does not include pain or suffering arising only from,
inherent in or incidental to lawful sanctions.”

Pursuant to Article 2 of CAT, States Parties undertake to enact ‘effective legislative, administrative, judicial or
other measures to prevent acts of torture in any territory under its jurisdiction” and they acknowledge that
torture can never be justified irrespective of whether the state is in a state of war, internal political instabil-
ity or any other public emergency. States Parties must ensure that all acts of torture are offences under its
criminal law (Article 4), and any person accused of carrying out an act of torture must be taken into custody
(or equivalent) in order for an immediate inquiry to be carried outf. All law enforcement personnel, civil or
military, medical personnel, public officials and others involved in the detention or imprisonment of individu-
als must be trained regarding the prohibition against torture (Article 10). All interrogation rules, instructions,
methods and practices relating to arrest, detention or imprisonment must be kept under systematic review
in order to prevent any cases of torture (Article 11). There must be an adequate complaints procedure and a
‘prompt and impartial investigation’ carried out wherever there is reasonable ground to believe that an act
of torture has been carried out (Articles 12 and 13). Victims of torture must have an enforceable right to fair
and adequate compensation (Article 14). Any statements which are established to have been made as a result
of acts of torture shall not be admissible as evidence in any legal proceedings (Article 15). Article 16 confirms
that States Parties must similarly protect against and punish “other acts of cruel, inhuman or degrading treat-
ment or punishment which do not amount to torture”.
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Optional Protocol to the Convention against Torture and other Cruel, Inhuman or Degrading Treatment or
Punishment (2002) (OP-CAT)

Having signed OP-CAT, Moldova has agreed to allow the Subcommittee on Prevention of Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment of the Committee Against Torture “to establish a
system of regular visits....to places where people are deprived of their liberty, in order to prevent torture and
other cruel, inhuman or degrading treatment or punishment.”

2.1.8 Convention on the Rights of Persons with Disabilities (2006) (CRPD)

Article 1 of CRPD states that its purpose is to “promote, protect and ensure the full and equal enjoyment of
all human rights and fundamental freedoms by all persons with disabilities, and to promote respect for their
inherent dignity.” It defines ‘persons with disabilities’ as including “those who have long-term physical, men-
tal, intellectual or sensory impairments which in interaction with various barriers may hinder their full and
effective participation in society on an equal basis with others.”

Article 2 of CRPD defines ‘discrimination on the basis of disability’ as “any distinction, exclusion or restriction
on the basis of disability which has the purpose or effect of impairing or nullifying the recognition, enjoyment
or exercise, on an equal basis with others, of all human rights and fundamental freedoms in the political,
economic, social, cultural, civil or any other field. It includes all forms of discrimination, including denial of
reasonable accommodation.”

Article 5 of CRPD sets out the obligation of States Parties to recognise all persons, including persons with dis-
abilities, as equal before and under the law and to prohibit all discrimination on the basis of disability. Protec-
tion from discrimination should include provision of reasonable accommodation.

Article 15 of CRPD requires States Parties to take specific measures to prevent persons with disabilities from
being subjected to torture, or cruel, inhuman or degrading treatment or punishment. It highlights, particu-
larly, the prohibition of medical and scientific experimentation without consent. Article 16 of CRPD obliges
States Parties to take all measures necessary to protect persons with disabilities from “all forms of exploita-
tion, violence and abuse”.

Optional Protocol to the Convention on the Rights of persons with Disabilities (2006)

The significance of Moldova’s ratification of the Optional Protocol to the CRPD is that the Committee on the
Rights of Persons with Disabilities can hear petitions from individuals in Moldova who claim to be victims of
violations of the rights set out in CRPD.

2.1.9 Convention on the Rights of the Child (1989) (CRC)

Article 2(1) of the CRC requires States Parties to “respect and ensure the rights set forth in the present Con-
vention to each child within their jurisdiction without discrimination of any kind, irrespective of the child’s or
his or her parent’s or legal guardian’s race, colour, sex, language, religion, political or other opinion, national,
ethnic or social origin, property, disability, birth or other status.” Article 2(2) requires States Parties to “take all
appropriate measures to ensure that the child is protected against all forms of discrimination or punishment
on the basis of the status, activities, expressed opinions, or beliefs of the child’s parents, legal guardians, or
family members.”

In relation to discriminatory ill-treatment of children, States Parties are required under the CRC to take all
measures necessary to: “combat the illicit transfer and non-return of children abroad” (Article 11);

1. “protect the child from all forms of physical or mental violence, injury or abuse, neglect or negligent
treatment, maltreatment or exploitation, including sexual abuse, while in the care of parent(s), legal
guardian(s) or any other person who has the care of the child” (Article 19);

2. protect children “from economic exploitation and from performing any work that is likely to be hazard-
ous or to interfere with the child’s education, or to be harmful to the child’s health or physical, mental,
spiritual, moral or social development” (Article 32);
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3. “protect children from the illicit use of narcotic drugs and psychotropic substances as defined in the
relevant international treaties, and to prevent the use of children in the illicit production and trafficking
of such substances” (Article 33);

“protect the child from all forms of sexual exploitation and sexual abuse” (Article 34);

5. “prevent the abduction of, the sale of or the traffic in children for any purpose or in any
form” (Article 35);

6. “ensure that no child shall be subjected to torture or other cruel, inhuman or degrading treatment or
punishment” (Article 37);

7. “ensure that every child deprived of liberty shall be treated with humanity and respect for the inherent
dignity of the human person, and in a manner which takes into account the needs of persons of his or
her age” (Article 37).

General Comment 8 of the Committee on the Rights of the Child provides guidance on the protection of
children from corporal punishment and other cruel or degrading forms of punishment. It defines ‘corporal
punishment’ as “any punishment in which physical force is used and intended to cause some degree of pain
or discomfort, however light”. It also identifies “other non-physical forms of punishment that are also cruel
and degrading and thus incompatible with the Convention. These include, for example, punishment which
belittles, humiliates, denigrates, scapegoats, threatens, scares or ridicules the child.” General Comment 8 also
identifies that corporal punishment and other cruel or degrading forms of punishment can take place in a vari-
ety of settings, “ including within the home and family, in all forms of alternative care, schools and other edu-
cational institutions and justice systems - both as a sentence of the courts and as a punishment within penal
and other institutions - in situations of child labour, and in the community”. General Comment 8 accepts that
there are certain situations in which physical actions or interventions are required in order to protect children
and babies, but that there must always be a clear distinction drawn between actions intended to protect and
actions intended to punish. The latter are prohibited under the CRC. General Comment 8 provides guidance
to States Parties as to those measures which are necessary to protect children from punishment and violence
prohibited by the CRC.

Optional Protocol | to the Convention on the Rights of the Child on the Involvement of Children in Armed
Conflicts (2000)

As a signatory to the Optional Protocol to the Convention on the Rights of the Child on the Involvement of
Children in Armed Conflicts, Moldova is obliged to take all feasible measures to ensure that those members of
their armed forces who are under 18 do not take part in hostilities, and also to ensure that persons under 18
are not compulsorily recruited into the armed forces.

Moldova has made a declaration to the effect that, in accordance with Article 3(2), the minimum age for re-
cruitment into conscript military service in the Republic of Moldova is 18 years.

Optional Protocol Il to the Convention on the Rights of the Child on the Sale of children, Child prostitution
and Child pornography (2000)

As a signatory to the Optional Protocol to the Convention on the Rights of the Child on the Sale of children,
Child prostitution and Child pornography, Moldova is obliged to prohibit the sale of children, child prostitu-
tion and child pornography (Article 1) as defined in Article 2, and ensure that any acts associated with such
behaviours are fully covered under criminal or penal law (Article 3).

Moldova has made a declaration which states that the provisions of this Optional Protocol will apply only in
the territory effectively controlled by the authorities of Moldova.

2.1.10 Convention on the Protection of the Rights of All Migrant Workers and Members
of Their Families (1990)

Moldova is not a signatory to the Convention on the Protection of the Rights of All Migrant workers and
Members of Their Families. The significance of this is that migrant workers in Moldova do not benefit from
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the protection of Article 7 which requires States Parties “to respect and to ensure to all migrant workers and
members of their families within their territory or subject to their jurisdiction the rights provided for in the
present Convention without distinction of any kind such as to sex, race, colour, religion or conviction, political
or other opinion, national, ethnic or social origin, nationality, age, economic position, property, marital status,
birth or other status.”

Further, Article 10 specifically protects migrant workers and members of his or her family from torture or
cruel, inhuman or degrading treatment or punishment. Article 11 protects migrant workers from being held
in slavery or servitude, and from being required to perform forced or compulsory labour. Article 16 requires
migrant workers to be entitled to “effective protection by the State against violence, physical injury, threats
and intimidation”.

Given the protection which the Convention on the Protection of the Rights of All Migrant Workers and Mem-
bers of Their Families provides against discriminatory ill-treatment of migrant workers and their families, it
is recommended that the Government of Moldova is encouraged to become a signatory to this convention.

2.1.11 Other International Treaties and Standards related to Discriminatory lll-Treatment

In October 2010, Moldova ratified the Rome Statute of the International Criminal Court. This statute estab-
lishes the International Criminal Court which has jurisdiction in relation to “the most serious crimes of inter-
national concern”. Such crimes include the crime of genocide; crimes against humanity, war crimes and the
crime of aggression. Of relevance to this study is the inclusion within the definition of ‘crimes against human-
ity’ of “Persecution against any identifiable group or collectivity on political, racial, national, ethnic, cultural,
religious, gender as defined in paragraph 3, or other grounds that are universally recognized as impermissible
under international law”. The definition of ‘crimes against humanity’ also includes apartheid. Through its
ratification of the Rome Statute, Moldova has accepted the jurisdiction of the International Criminal Court in
relation to such crimes.

The Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially Women and Children, supple-
menting the United Nations Convention against Transnational Organized Crime, was ratified by Moldova in
2005. This Protocol obliges Moldova to (i) establish all behaviours related to trafficking as criminal offences;
(i) protect victims of trafficking; and (iii) prevent trafficking, including through co-operation with other States
Parties.

In the Declaration on the Elimination of All Forms of Intolerance and Discrimination based on Religion or
Belief, the UN General Assembly requires that States must (i) ensure that no one within their jurisdiction is,
because of his or her religion or belief, deprived of the right to life or the right to liberty and security of person,
or subjected to torture or arbitrary arrest or detention (article 3); and (ii) take all appropriate measures to
combat hatred, intolerance and acts of violence, intimidation and coercion motivated by religious intolerance
(article 4).

2.2 Regional Human Rights Treaties

Treaty Signed Ratified In force
European Convention on Human Rights, 1950 YES 1997 1997
European Convention for the Prevention of Torture and inhuman or

Degrading Treatment or Punishment, 1987 YES 1997 1998
Council of Europe Convention on Action against Trafficking in Human VES 2006 2008

Beings, 2005

Summary of key provisions:
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2.2.1 European Convention on Human Rights

As a signatory of the European Convention on Human Rights, in relation to discriminatory ill-treatment,
Moldova is obliged to secure the following rights to individuals within its jurisdiction:

1. Protection from being subjected to torture or to inhuman or degrading treatment or punishment (Ar-
ticle 3); and

2. The right to enjoy all of the rights and freedoms set out in the convention “without discrimination on
any ground such as sex, race, colour, language, religion, political or other opinion, national or social
origin, association with a national minority, property, birth or other status” (Article 14).

Moldova also accepts the jurisdiction of the European Court of Human Rights to hear complaints from indi-
viduals within Moldova who consider themselves to be victims of violations of their rights under the European
Convention on Human Rights.

Moldova has yet to ratify Protocol No.12 to the European Convention on Human Rights which extends the
protection from non-discrimination found in Article 14 to cover ‘any right set forth by law’ rather than only
those rights and freedoms set out in the convention.

Moldova has made a declaration in relation to the European Convention on Human Rights to the effect that “it
will be unable to guarantee compliance with the provisions of the Convention in respect of omissions and acts
committed by the organs of the self-proclaimed Trans-Dniester republic within the territory actually control-
led by such organs, until the conflict in the region is finally settled”.

2.2.2 European Convention for the Prevention of Torture and Inhuman or Degrading Treatment
or Punishment

As a signatory of the European Convention for the Prevention of Torture and Inhuman or Degrading Treatment
or Punishment, Moldova agrees to allow members of the European Committee for the Prevention of Torture
and Inhuman or Degrading Treatment or Punishment to carry out periodic visits (and any other visits required
by the circumstances) of any place within its jurisdiction where persons are deprived of their liberty by a pub-
lic authority. The European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or
Punishment shall make recommendations based on its findings, and to the extent that Moldova does not take
action to implement any such recommendations, the European Committee for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment shall be entitled to make a public statement on the issues
of concern.

2.2.3 Council of Europe Convention on Action against Trafficking in Human Beings
As a signatory of the European Convention on Action against Trafficking in Human Beings, Moldova is obliged
to take numerous measures to:

1. prevent trafficking in human beings both within Moldova, and from Moldova to other countries (Arti-
cles5t09);

protect and promote the rights of victims, guaranteeing gender equality (Articles 10-17);
3. criminalise all acts related to the trafficking of human beings (Articles 18 — 26);

4. effectively investigate and prosecute all acts related to the trafficking of human beings (Articles 27-31);
and

5. co-operate both internationally and within civil society to prevent trafficking, protect victims and carry
out effective investigations and prosecutions (Articles 32-35).

Moldova has made a declaration in relation to the Council of Europe Convention on Action against Trafficking
in Human Beings to the effect that, until the full re-establishment of the territorial integrity of Moldova, the
provisions of the Convention shall be applied only on the territory controlled effectively by the authorities of
Moldova.
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2.2.4 Other Regional Standards
As a participating state in the Organisation for Security and Co-operation in Europe, Moldova is also bound
by the standards issued from time to time by the OSCE, including in relation to discriminatory ill-treatment:
e OSCE Action Plan to Combat Trafficking in Human Beings
e OSCE Action Plan for the Promotion of Gender Equality
e 2003 OSCE Action Plan on Improving the Situation of Roma and Sinti Within the OSCE Area
e Hate Crime Laws — A Practical Guide
The European Commission against Racism and Intolerance (ECRI) provides Council of Europe Member States
with guidance on how to tackle problems of racism and intolerance. In General Policy Recommendation No
7 on National Legislation to combat Racism and Racial Discrimination (2002), ECRI provides guidance as to

Member States as to what should be the key elements of such national legislation, including recommenda-
tions regarding legislation to prevent racist hate crime and other discriminatory ill-treatment.
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Chapter 3

Bl COMPARATIVE ANALYSES OF THE DOMESTIC
CRIMINAL LAW AND INTERNATIONAL HUMAN
RIGHTS STANDARDS FROM THE PERSPECTIVE OF
EFFECTIVE PREVENTION OF HATE CRIMES

Hate crimes are criminal offences committed with a biased motive. This means that any crime against one’s
life, bodily integrity or property will be a hate or bias-motivated crime when the person has or is presumed
to have a characteristic that is a prohibited ground of discrimination, such as nationality, ethnicity, language,
religion, sexual orientation or similar ground. The legislation aiming to address hate crimes as separate crimi-
nal offences refers to these grounds as “protected characteristics”. The difference between hate crimes and
discriminatory behaviour lies entirely upon whether the behaviour of the perpetrator is or not criminal in
nature, and whether the action falls under the Criminal Law provisions. A general discriminatory behaviour
will always fall, in most jurisdictions under civil law, in others under both civil and administrative laws, but
hate crimes may only be covered by criminal law and procedure. Many legal experts suggest that there is an-
other distinction to be drawn, the one between hate crimes and hate speech. Generally speaking, freedom of
speech provides that hate speech is not criminal in its nature until it has a prohibited content, such as incite-
ment to violence or similar acts that constitute criminal offences. Therefore, depending on the content and
consequences that have resulted, hate speech may either fall under criminal law, in particular where there are
other criminal offences committed against the person or the group motivated by a protected characteristic,
and treated as hate crime or dealt within civil procedure for overstepping the limits of freedom of expression.
Hate speech will only qualify as hate crimes where the perpetrator has incited to violence and similar acts and
acted upon this incitement to commit criminal offences.

International human rights law requires that States secure protection from all forms of hate crimes in their
domestic jurisdictions. These provisions can be found in general international treaties and conventions that
have provisions prohibiting discrimination, such as ICCPR and CERD. The latter treaty even requires that “all
acts of violence or incitement to such acts against any race or group of persons of another colour or ethnic
origin” shall be considered offences punishable by law. The UN Office of the High Commissioner for Human
Rights went even further in its General Recommendation No. 30 on the CERD by recommending the introduc-
tion in criminal law of a provision stating that “committing an offence with racist motivation or aim constitutes
an aggravating circumstance allowing for a more severe punishment”. The International Criminal Tribunal for
the Former Yugoslavia also followed this approach in its judgment in the Kunarac et al. case, where it consid-
ered ethnic and gender discrimination of the victims as aggravating circumstances when deliberating on the
sentence for the main accused.

The ECRI has also called upon Member States to ensure that national laws, including criminal laws, “specifi-
cally counter racism, xenophobia, anti- Semitism and intolerance, inter alia by providing [...] that racist and
xenophobic acts are stringently punished through methods such as defining common offences but with a rac-
ist or xenophobic nature as specific offences [and] enabling the racist or xenophobic motives of the offender
to be specifically taken into account”. Additionally, ECRI has recommended that Member States criminalize
different forms of hate speech and that for all crimes that do not involve hate speech, the creation of racist
groups or genocide, racist motivation should constitute an aggravating circumstance.

The ECtHR has interpreted Articles 2 and 3 of the ECHR to place on Member States the duty to investigate
allegations of discriminatory motives. The obligation to investigate suspicious deaths must be discharged
without discrimination, as required by Article 14 of the ECHR. Compliance with the State’s positive obligations
under Articles 2 and 3 of the ECHR require that the domestic legal system must demonstrate its capacity to
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enforce criminal law against those who unlawfully took the life of another, irrespective of the victim’s racial or
ethnic origin. This also requires that in instances where suspicion exists that racial attitudes may have induced
a violent act, the official investigation must be pursued with vigour and impartiality with regard to the need to
reassert continuously society’s condemnation of racism and ethnic hatred and to maintain the confidence of
minorities in the ability of the authorities to protect them from the threat of racist violence. When investigat-
ing violent incidents and, in particular, deaths at the hands of State agents, State authorities thus must take all
reasonable steps to unmask any racist motive and to establish whether or not ethnic hatred or prejudice may
have played a role in the events. In particular, any evidence of racist verbal abuse by law enforcement agents
during an operation involving the use of force against persons from an ethnic or other minority is highly rel-
evant and must be investigated with care to uncover any possible racist motives.

The ECtHR has ruled on several vibrant and emblematic cases where state actions were influenced by racial
discrimination. In the case of Nachova and Others v. Bulgaria, it was accepted that the killing of two military
conscripts of Roma origin after they had escaped had called for a proper investigation into the allegation
that the shootings had been racially motivated. While the Court ultimately considered that it had not been
shown that racist attitudes had actually played a part in the shootings, the failure of the authorities to inves-
tigate the allegations of racist verbal abuse with a view to uncovering any possible racist motives in the use
of force against members of an ethnic or other minority had been “highly relevant to the question whether
or not unlawful, hatred-induced violence has taken place”. In such circumstances, “the authorities must use
all available means to combat racism and racist violence, thereby reinforcing democracy’s vision of a society
in which diversity is not perceived as a threat but as a source of its enrichment”. In Ognyanova and Choban
v Bulgaria a Roma suspect fell from a third-floor window of a police station while he had been handcuffed.
Numerous injuries were also found on his body. The resultant investigation concluded that the suspect had
voluntarily jumped out of the window, a finding the Court considered improbable. However, there were no
concrete indications in the case file that racist attitudes had played a part in the events, even although there
was voluminous documentation on the existence of hostile and prejudicial attitudes on the part of police of-
ficers to Roma, there was no indication that this had played any part in the events in the particular case, nor
had the applicants pointed to such. In the case of Angelova and Iliev v. Bulgaria the European Court of Human
Rights had specifically mentioned the separate criminalization of racially motivated murders or serious bodily
injuries and explicit penalty-enhancing provisions relating to such offences as one of the means to “attain the
desired result of punishing perpetrators who have racist motives”.

In 2008, the European Union passed a Framework Decision on combating certain forms and expressions of
racism and xenophobia by means of criminal law, in an attempt to even out the criminal legislation in all EU
member states in the above field. Article 4 of the Framework Decision states that “Member States shall take
the necessary measures to ensure that racist and xenophobic motivation is considered an aggravating circum-
stance [for criminal offences other than hate speech], or alternatively that such motivation may be taken into
consideration by the courts in the determination of the penalties”.

Moldovan Criminal Code has numerous provisions that address hate or bias-motivated crimes. However wel-
come this approach may be it is, unfortunately, not always used properly in practice due to lack of clarity of
these provisions or lack of knowledge or will to consider the bias motive for proper qualification of the offence
where there is evidence to indicate upon one. Article 176 of the Criminal Code', entitled “Infringement of
the right to equality of citizens”, criminalizes any infringement of the rights and freedoms of citizens, guaran-
teed by the Moldovan Constitution and other laws, based on gender, race, colour, language, religion, politi-
cal opinions or any other opinions, ethnic or social origin, affiliation to a national minority, property or any
other situation if it causes considerable damages and was committed by a public official. One step back is the
condition to have Moldovan citizenship to claim victim status under Article 176, although under international
human rights law Moldova is bound to ensure protection to rights and freedoms of all people on its territory.
It also has a very general term “infringement” which although may mean any of the specific actions such as
distinction, exclusion, restriction or preference, these are not expressly indicated in the provision. The perpe-
trator of this crime may only be a public official if his/her actions simultaneously constitute an infringement
of the right or freedom and caused considerable damages to the victim. Article 176 foresees considerable
pecuniary fines, community work, imprisonment and/or dismissal.

118 See above, note 10.
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This provision raises serious issues, one of which is whether Article 176, in its current formulation, is a criminal
offence in nature. As indicated above, a clear distinction should be kept between hate crimes and more gen-
eral anti-discrimination provisions. There are several aspects included in the text of Article 176 that indicates
upon its civil rather than criminal nature. For instance, it lists a number of prohibited characteristics and has
a usual open - ending formulation “or any similar situation” which can be found only in general anti-discrimi-
nation laws. This open-ended formulation is too unclear to enable those applying the law to understand what
other characteristics may be covered here. An authoritative interpretation of the term “any similar situation”
to cover other characteristics, which are not expressly listed in the text of Article 176, can provide only the
court. However, since the prosecutor is the one that has the burden to prove beyond reasonable doubt that
this particular public official had infringed one’s right or freedom, he/she may face an impossible task to
gather the necessary evidence to meet the threshold of the burden of proof in a criminal case. Additionally,
the prosecutor shall also prove that the infringement has caused considerable damage, which in the case of
rights and freedoms infringement in the criminal law, means that the prosecutor needs to show the extent of
the infringement caused to the person. A very unclear condition, as is the term itself. Also, the mere mention
of “rights and freedoms protected by the Constitution and other laws”, without having specified which rights
exactly are being referred to, is also too vague.

All of the above indicates that the wording of Article 176 and the provision itself, fail to meet general inter-
national standards of legal certainty and foresee ability of criminal laws. It is this author’s opinion that Article
176 by its nature is a general anti-discrimination provision, not a criminal offence, and as such should be
removed from the Criminal Code. The extensive list of the characteristics mentioned in Article 176, without
the open- ending formulation “or any similar situation” would be better placed in Article 77 point d) entitled
"Aggravating circumstances” in the Criminal Law.™*®

This provision already indicates that criminal offences motivated by social, national, racial or religious hatred
constitute an aggravating circumstance and once proved in court allows the judge in accordance with Article
78 para (3)*° to apply a maximum punishment provided for that particular criminal offence. There are other
provisions that prescribe increased punishments in cases where certain crimes (deliberate murder (Article
145), intentional severe bodily injury or damage to health (Article 151), intentional less severe bodily injury or
damage to health (Article 152), deliberate destruction or damaging of goods (Article 197), or profanation of
graves (Article 222) were committed with social, racial, national or religious hatred. These specific provisions
constitute lex speciales, which do not need a further reference to Article 77. The wording of Article 77 also
indicates that Criminal Law puts an obligation on the prosecutor and the court to consider any evidence that
indicate beyond reasonable doubt that there was a bias motive, besides others, in committing the crime. As
it stands today, Article 77 point d) covers only four characteristics: social status, nationality, race and religion.
However none of these four characteristics are backed up with definitions to clarify their meaning. For in-
stance, it is unclear whether the term “social status” refers to one’s income stability (poor, rich), social origin,
social behaviour, or a set of criteria that gives the person a particular status in the society. Lack of clarity made
it a redundant provision in practice. Article 77 point d) of the Criminal Code would benefit to have a more ex-
tensive list of protected characteristics that can be components of criminal offences to constitute hate crimes,
such as gender, age, disability, sexual orientation, ethnicity, political opinion and affiliation. Although not yet
perfect, it should be noted that the fact that Moldovan Criminal Law addresses hate crimes as aggravated
criminal offences clearly demonstrates the State’s awareness of the special nature of such crimes and the
need to treat them differently from others.

Article 346 of the Criminal Code prohibits “deliberate actions, public instigation, including through mass-me-
dia, written or electronic, targeted to provoke national, racial or religious enmity or discord, to humiliate the
national honour and dignity, as well as the direct or indirect limitation of the rights or establishing of direct or
indirect advantages for citizens depending on their national, racial or religious affiliation.” Yet again the word-
ing of Article 346 contains unclear terminology, e.g. “humiliation of national honour and dignity”, “direct or in-
direct limitation of rights” or “direct or indirect advantages for citizens”. Article 346 criminalizes hate speech;
a practice, which exists in numerous Council of Europe States. It aims to limit a person’s freedom of speech
where this freedom is abused to interfere with the basic rights of others. Both Article 19 of the ICCPR and Arti-

119 See above, note 10, Article 77 “Aggravating Circumstances”.
120 See Above, note 10, Article 78 “Effects of Mitigating and Aggravating Circumstances”.
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cle 10 of the ECHR stress the importance of freedom of opinion, respectively, expression, and both provisions
list specific exceptional situations where this right may be curtailed. According to the case law of the ECtHR,
the notion of freedom of expression is also applicable to information or ideas that “offend, shock or disturb”.

The exceptions listed in Article 10, par. 2 of the ECHR must be narrowly interpreted and the necessity for
restrictions must be convincingly established. It has been the ECtHR’s constant jurisprudence to indicate that
journalists may not be held responsible for the content of information and statements given by others but
through media sources. Due to the important function that mass media fulfils in a democratic society, it has
a relatively wide margin of appreciation, providing that it reports about the matters of public interest in good
faith. Although the press must not overstep certain bounds, journalistic freedom also covers “possible re-
course to a degree of exaggeration, or even provocation. The term “public instigations which [...] humiliate the
national honour and dignity” may well prove difficult to distinguish between permissible information or ideas
that shock, disturb, even provoke public expression and public instigations that insult or humiliate persons or
groups of persons.

Both Article 176 and Article 346 are not a hate crime provisions. However out of these two, Article 346 has a
more practical application as it criminalizes certain forms of expressions aimed at stirring up hatred while the
action at its basis, namely the act of expressing oneself, is not criminal in nature. As mentioned earlier, it is
important to distinguish between hate crimes and hate speech.
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Chapter i

Bl CONCLUSIONS AND RECOMMENDATIONS

4.1 Conclusions

Based on the above analysis of current practices, legislation, international legal obligations, along with the
examples provided, it is notable that, a range of abuses, which can be characterised as discriminatory ill-
treatment, prevails in Moldova.

In particular, the report focuses on discriminatory ill-treatment against particular groups, such as women,
persons with disabilities, sexual minorities, as well as ethnic and religious minorities.

To this end, the report concludes that:

(1) In Moldova, women suffer from various forms of violence, among which domestic violence, sexual vio-
lence, marital rape, harassment, and trafficking in human beings.

Key issues on domestic violence:

The implementation of the legislation on combating and preventing domestic violence, especially in the ex-
ecution of protection orders, is uneven, poor and often ignored by the police, prosecutors and social assist-
ance;

The police and social assistance professionals, directly responsible for enforcing the protection orders, are not
fully familiarized with the relevant legal provisions and are not aware of all the forms of domestic violence
against women. As a result they fail to react adequately, which leads to many cases of domestic violence be-
ing overlooked;

To a large extent, the authorities fail to provide immediate measures of protection and redress for victims of
domestic violence. Moreover, the authorities fail to ensure prosecution and sanctioning of domestic violence
as provided by the Criminal Law;

Till now, Moldova lacks uniform legal practice regarding protection of the victims of domestic violence;

Bearing in mind that in Moldova 90% of the victims of domestic violence are women, it is possible to conclude
that the failure of the state to prevent, investigate, prosecute, and sanction the instances of domestic violence
amount to gender-based discrimination and ill-treatment.

Key issues on sexual violence:

The report points to a problematic and discriminatory approach in which rape and violent actions of a sexual
nature are being investigated, prosecuted and sanctioned. The prosecution focuses on the behaviour of the
victim, not the aggressor, and the investigation therefore focuses on collecting evidence to undermine and
contradict the victim’s allegations of rape and violent actions of a sexual nature;

Cases of marital rape committed within the family go unreported or are ignored by the law-enforcement
bodies. Although the Criminal Code includes a separate provision on marital rape (Article 171(2)(b)), law-
enforcement bodies do not separate the data on marital rape from the data on rape in general. Thus, cases
of marital rape are largely overlooked and the state fails to provide protection to victims and to punish the
perpetrators. The lack of data on marital rape also hampers the monitoring and overall assessment of the
problem in general.

Key issues on sexual harassment:

The inclusion of sexual harassment into the Criminal Code in 2010 proves to be futile. The particular nature
of the acts which amount to sexual harassment makes it difficult for the victim to meet the burden of proof
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required for the criminal prosecution of such acts. Thus, cases of sexual harassment go unreported or are ig-
nored by law-enforcement bodies. This also leads to the failure of the state to prosecute and punish such acts.

Key issues on trafficking:

The failure of the State to protect the victims of domestic violence, as well as the failure to combat this phe-
nomenon at large, leads to an increased vulnerability of women to other human rights violations, including
trafficking;

Cases of trafficking for forced labour go overlooked and are not classified and prosecuted as such. Subse-
quently, the state fails to adequately respond to this problem and to provide protection to the victims;

The prosecution of perpetrators remains a serious issue. In many cases the perpetrators escape punishment
or are given mild sentences, including through bribery;

In Moldova, trafficking has a strong gender character and discriminates women. Thus, the failure of the state
to prevent, criminalize, effectively investigate and sanction trafficking in human beings amounts to gender-
based ill-treatment.

(2) Persons with disabilities, and, in particular, those with mental disabilities, represent the most vulnerable
group of people in Moldova, who are most likely to be subject to discrimination and discriminatory ill-treat-
ment.

Key issues:

In Moldova, persons with disabilities are subject to various forms of ill-treatment. In particular, persons with
mental disabilities are subject to forced hospitalization in psychiatric institutions, followed by forced deten-
tion and medication;

Cases of beatings, medical negligence and the failure to provide adequate healthcare in psychiatric institu-
tions or psycho-neurological homes also occur and raise serious concerns;

Lack of accommodation, lack of access to medical assistance and poor living conditions in the places of deten-
tion constitutes a serious issue. In particular, this problem is relevant for the Transnistrian region of Moldova
where local “prisons” are overloaded and the prisoners are detained in inhuman conditions that amount to
torture. Persons with disabilities are detained in the same conditions as others and they do not benefit from
any special conditions and accommodation as required by the international human rights standards. Addition-
ally, medical care is also very poor and, in some cases, totally missing;

Constitutional authorities fail to respond to such gross violations due to the lack of control over this territory,
while the local illegal administration disregards any appeals in this regard. Thus, person with disabilities are
vulnerable to the abuse and are striped of an effective remedy;

Overall, instances of ill-treatment of persons with disabilities are difficult to identify. People with mental and
physical disabilities are less likely or able to report the crime. They have to rely on their caregivers or other
third party to report the crime; which may never happen. Moreover, due to the lack of financial means, legal
assistance is mostly unaffordable for them;

Thus, it is very difficult to assess the scale of this problem, largely because many cases go unreported and the
problem itself is somehow overlooked by the authorities who fail both to provide protection to victims and
to sanction the perpetrators;

(3) In Moldova, LGBT people are largely exposed to homophobia, intolerance and discrimination by both pri-
vate person and state actors.

Key issues:

The most frequently encountered problems of the LGBT community refer to assaults and acts of physical
abuse committed by private persons. Such abuses are largely motivated by hatred and the perpetrators’ in-
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tention to punish LGBT community members for their sexual orientation or gender identity;

Members of LGBT community also complain about harassment, sexual harassment, threats and blackmail
inflicted by both private persons and state actors, such as police;

Regardless of the fact that the number of such cases increased, very few of them are reported to police. This
is due to the lack of trust of the LGBT community members in law-enforcement and the fear to reveal their
homosexual orientation;

Overall, the state fails to investigate, prosecute and sanction crimes against persons of homosexual orienta-
tion. Moreover, the police inaction and biased behaviour leads to perpetrators’ impunity.

(4) Ethnic based ill-treatment continues to occur in Moldova. It mainly affects Roma ethnics, non-European
immigrants and Moldovan ethnics with residence in the Transnistrian region.

However, an insufficient will on the part of the authorities to prosecute, or lack of awareness among the
population of the availability of legal remedies, may explain the absence of complaints and legal action by
victims of ethnic discrimination in Moldova.

Roma / Key issues:

The Roma represents one of the most vulnerable groups in Moldova. They face misconduct of law-enforce-
ment agencies. To this end, Roma mainly complain about a discriminatory attitude, hostility, abusive behav-
iour and physical and psychological violence inflicted by police. Ill-treatment occurs during arrest and is used
for the purpose of confessing to a crime;

Another issue refers to the failure of the state to investigate, prosecute and punish such violations committed
against Roma by both state actors and private persons. This results in a climate of impunity for the perpetra-
tors and state-actors. This also leads to the tendency not to report such cases of abuse and ill-treatment by
Roma due to a general lack of trust in law-enforcement agencies and the justice System;

The situation is also aggravated by an almost complete lack of awareness of the Roma about this problem and
lack of financial means to proceed with the cases, by contracting a lawyer.

Expatriates from the countries of Africa and Asia /Key issues:

Another group of people subject to discrimination and discriminatory ill-treatment is the group of non-Euro-
pean immigrants and, in particular, expatriates from the countries of Africa and Asia;

They are subject to harassment inflicted by the police and abuses committed by private persons;

They also complain about the failure of police to deal with complaints submitted by expatriates from African
and Asian countries on alleged abuses inflicted by private persons;

Overall, the law-enforcement bodies overlook such violations and fall short of taking appropriate measures
to investigate and punish them;

However, it is noteworthy that, during the past 2-3 years, such cases significantly decreased in number and no
gross violations amounting to ill-treatment were registered by local non-governmental organizations active
in the field.

The Transnistrian region of Moldova / Key issues:

During the past years numerous cases of torture and ill-treatment committed in the Transnistrian region were
registered. Many of them reached the ECtHR;

The cases that reveal ethnic-based ill-treatment in the Transnistrian region refer to ill-treatment of Moldovan
ethnics inflicted by private persons and illegal, self-styled, local “state-actors”;

Such cases occur in the Transnistrian “army” where Moldovan ethnics are subjected to harassment, physi-
cal and psychological abuse. Fearing negative consequences, the victims and their families hesitate or even
refuse to complain about such violations;

108



Another issue refers to assaults committed by private persons against Moldovan ethnics. The majority of
cases indicate physical abuse accompanied by insults denigrating the victims’ ethnicity. Many victims are re-
luctant to report such violations due to the lack of trust in local illegal “law-enforcement” bodies. At the same
time the Constitutional authorities remain inactive and fail to comply with their positive obligation to protect
the rights of all people within its territory.

(5) Cases of harassment, physical abuses, arrests, searches on the streets, as well as misconduct of law-en-
forcement agencies against some religious minorities were registered by Moldovan NGOs during the past
years. These violations mainly targeted Muslims, Jews, Protestants and Jehovah’s Witnesses. However, it is
notable that the number and impact of such cases during 2009-2011 was lower compared to 2008.

Key issues:

Refusal to officially register the Islamic League in Moldova, accompanied by harassment, threats and psycho-
logical abuse, constituted a serious problem a few years ago. Violations were committed mainly by the state
actors;

Another issue referred to the violence inflicted by police officers during raids on Friday prayer sessions. Mem-
bers of the Islamic League reported numerous cases of violent actions committed by the police;

The situation saw significant improvement when, in 2011, the Ministry of Justice registered the first Muslim
organization. Subsequently, no gross violations that could be characterized as religious-based ill-treatment
were recently recorded;

The failure of the law-enforcement to provide protection to the victims of psychological and physical abuse
committed by private persons (in cases of domestic violence for example) also constitutes a serious problem.
Cases were registered when the Muslims would complain to the police about acts of violence committed
against them by private persons and the police refused to investigate the cases or to punish the perpetrators.
The refusal to intervene was biased and argued that because the violence was motivated by the victims’ reli-
gious beliefs and thus, it was a private matter outside police’ remit.

General conclusions:

Moldova lacks a comprehensive non-discrimination legislation that would provide definitions of direct and
indirect discrimination, prohibit all forms of discrimination on particular grounds and in particular areas of
life, as well as provisions on adequate sanctions, compensation and on shared burden of proof;

The failure of the public authorities to effectively address discriminatory ill-treatment, lies in their lack of
capacity to identify a case as being motivated by the individual’s characteristic. However, the findings and
cases included in this report demonstrate that the legal framework is not being adequately enforced. In many
cases, relevant enforcement bodies are unwilling to comply with the legislative procedures or are unaware of
them. It is also notable that in a high number of cases there is an ingrained attitude of indifference towards,
and in many cases an acceptance of, discriminatory ill-treatment within those bodies that are responsible for
investigating and, ultimately, upholding the relevant laws;

Thus, the authorities fail to provide adequate protection to victims of discriminatory ill-treatment. This leaves
the victims with limited access to justice and without redress. It also prevents the Government from develop-
ing a complex and multilateral national policy that would embed effective steps for the prevention of all forms
of torture and ill-treatment occurring in Moldova;

Cases of discriminatory ill-treatment are difficult to be identified. Victims, due to their vulnerability and lack
of awareness of their rights and existing legal mechanisms, do not report such cases. Lack of trust of victims
in law-enforcement and justice system, as well as their lack of financial means is also a major cause for non-
reporting;

In Moldova, NGOs working with vulnerable groups of people mainly focus on issues of social character. Very
few of them provide qualified legal assistance and fewer have the capacity to identify and properly document
a case of discriminatory ill-treatment. Thus, many such cases go overlooked.
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4.2 Recommendations

The Report identified a clear need for the Moldova to harmonise and strengthen its legal system so it combats
and provides real protection from discriminatory ill-treatment, in particular, for the vulnerable groups that are
most at risk. Based on the patterns of discriminatory ill-treatment and examples described above, the report
makes a series of recommendations aiming to enable Moldova to comply with its obligations to prevent and
combat discriminatory ill-treatment.

1. The Parliament of Moldova should ratify the following international instruments:
e Optional Protocol | to the ICESCR;
e Declaration under Article 14 of the CERD allowing individual complaints;
e Optional Protocol to the CRPD;
e Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families;
e Protocol 12 to the ECHR;

e In relation to the Transnistrian region, it is also important for the Government to review its commit-
ment to apply international human rights instruments only in the territory controlled effectively by the
authorities of Moldova;

2. The Parliament is urged to adopt the comprehensive anti-discrimination legislation in line with interna-
tional and European standards with no further delay. This would constitute a first step to implementing many
of the international human rights obligations of Moldova;

3. Article 176 of the Criminal Code entitled “Infringement of the right to equality of citizens” by its nature
is a general anti-discrimination provision, not a criminal offence, and as such should be removed from the
Criminal Code. The extensive list of the characteristics mentioned in Article 176, without the open-ending
formulation “or any similar situation” would be better placed in Article 77 point d) entitled "Aggravating cir-
cumstances” in the Criminal Code;

4. The Article 77 point d) of the Criminal Code should be amended so it includes an extensive list of protected
characteristics that can be components of criminal offences to constitute hate crimes, such as gender, age,
disability, sexual orientation, ethnicity, political opinion and affiliation;

5. The authorities should effectively implement domestic legal framework and procedures aiming to prevent,
combat and sanction discrimination and discriminatory ill-treatment;

6. The authorities should review all guidelines, policies and practices to ensure that they do not breach the
rights to non-discrimination and equality. Subsequently, the authorities should abolish all discriminatory poli-
cies and procedures and develop new ones in line with the principles of equality and international and Euro-
pean standards;

7. Law enforcement bodies should strengthen mechanisms to detect and investigate cases of discrimina-
tory ill-treatment. Moreover, the law-enforcement bodies should investigate impartially, thoroughly, within
a timely manner, and ensuring that the perpetrators are brought to justice — all allegations of torture or ill-
treatment based on bias or grounds of discrimination;

8. While examining a case, the prosecutors and the courts should consider any evidence that indicates beyond
reasonable doubt that there was a biased motive, besides others, in committing the crime. To this end, the
prosecution should request and the Courts should apply a maximum punishment provided by the Criminal
Law for criminal offences where the criminal offense is motivated by social, national, racial or religious hatred
as stipulated in Article 78 para (3) of the Criminal Code;

9. The Government of Moldova should adopt a stronger approach to dealing with state actors that fail, or
refuse, to implement the legal procedures. The Government should also enforce effective sanctions against
state actors found to have engaged in discriminatory ill-treatment;

10. The Government should train state actors about the principles of equality and non-discrimination. Fur-
ther, the Government should train state actors to deal with cases of discriminatory ill-treatment and to pro-
vide adequate protection and support to victims;
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11. The Government should train the prosecutors and judges so they develop an in-depth understanding of
the nature of the discriminatory ill-treatment and of State international human rights obligations in the con-
text of prohibition of discriminatory ill-treatment;

12. The prosecutors and judges should increase application of the international human rights principles of
prohibition of ill-treatment and non-discrimination in domestic litigation;

13. The authorities should properly monitor and compile statistic data in relation to the extent, causes and
the effects of the discriminatory ill-treatment as well as about the efficiency of the measures to combat such
violations. For example, MIA should separate the cases of marital rape from the cases of rape. It is also im-
portant to separate the cases of domestic violence committed against the persons with disabilities as well as
against other vulnerable groups of people. This will allow to learn about the proportion of such phenomena
and to adequately tackle them;

14. Overall, the Government should strengthen its efforts in the prevention, punishment and eradication of
discriminatory ill-treatment in Moldova;

15. Civil society actors should take responsibility for monitoring the activities of relevant state actors in imple-
menting the legal framework;

16. Civil society actors should also monitor the situation in relation to discriminatory ill-treatment and to
properly document all cases falling within the category of torture and ill-treatment based on bias or grounds
of discrimination;

17. NGOs working with vulnerable groups should develop and strengthen legal aid programs within their
organizations;

18. Civil society actors should improve their advocacy skills needed for efficient advocacy campaigning on
prevention and prohibition of discriminatory ill-treatment;

19. Civil society actors should educate the general public through awareness raising programs aimed to pre-
vent and combat discriminatory ill-treatment;

20. Civil society should also put pressure on the wider international community to be more proactive in en-
suring that the Government of Moldova fulfils its obligations under the international treaties to which it is a
signatory.
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