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FREE, PRIOR & INFORMED CONSENT

The right to free, prior and informed 
consent in an international context

Dalee Sambo Dorough

F or decades, if  not centuries, Indigenous Peo-
ples have understood that giving or withholding 

their consent was a key dimension of  their right to 
self-determination.  Consent was one way of  provid-
ing a clear context and benchmark for their relations 
with all others, including other Indigenous Peoples, 
nations and communities.  Fortunately, international 
law and the Indigenous-specific human rights stan-
dards affirmed in the UN Declaration on the Rights of  
Indigenous Peoples reflect and support this pivotal ele-
ment of  their fundamental human rights.  These de-
velopments reveal the continuing relevance of  free, 
prior and informed consent and its central role in 
the efforts of  Indigenous Peoples to define, re-set, 
and re-conceptualize their relations with states, cor-
porate interests, industry, environmental organiza-
tions, and all others.

In this article I would like to highlight the nor-
mative standards and international law concerning 
the right of  Indigenous Peoples to free, prior and in-
formed consent (FPIC). In particular, I will focus on 
the right to FPIC as affirmed in the UN Declaration, 
as well as touch on the customary international law 
provisions of  the UN Declaration that reach into the 
neighborhood of  free, prior and informed consent, 
and the crucial need for its implementation.

I was one of  the key Indigenous persons en-
gaged in the drafting of  the UN Declaration on be-
half  of  the Inuit Circumpolar Council, and I was 
involved directly for the period from 1984-2007.  I 
was also one of  the few Indigenous representatives 
engaged in the revision process of  International La-
bour Organization Convention’s Indigenous and Tribal 
Populations Convention, 1957 (No. 107), which result-
ed in the adoption of  the Indigenous and Tribal Peoples 
Convention, 1989 (No. 169). Convention 169 was the 
forerunner for the UN Declaration. During this time, 
I focused on the provisions related to the right to 
self-determination; collective rights; free, prior and 
informed consent; and a host of  other provisions 
now affirmed in the UN Declaration.  

Throughout the drafting process, I was fortunate 
to have good rapport with a number of  government 
representatives, but in particular with Ambassador 

Tyge Lehmann of  Denmark.  Before the Declaration 
was adopted by the Human Rights Council in 2006 
and later when it shifted to the General Assembly, 
Ambassador Lehmann made a point of  asking the 
representatives of  the Inuit Circumpolar Council 
whether or not they approved of  the Declaration in 
the form that it appeared during every interval – 
such a question was especially critical immediately 
before its adoption by the Human Rights Council 
and by the General Assembly.    

I believe that this is an extraordinary example 
of  the exercise of  the right of  the Inuit to free, prior 
and informed consent at the international level.  It 
represents ongoing dialogue, good faith, intellectual 
honesty, and genuine confidence-building measures 
between a member state and the beneficiaries of  the 
rights affirmed in the UN Declaration.  There was nev-
er a single doubt about the actions that Ambassador 
Lehmann would take publicly or privately to ad-
vance the UN Declaration, consistent with the human 
rights, views, and interests of  the Inuit.  

Another example of  free, prior and informed 
consent has been displayed in the framework of  
comprehensive land claims agreements in Cana-
da.  If  one studies the procedural aspects of  the 
decades-long negotiations to affirm Inuit rights 
to lands, territories and resources throughout the 
James Bay and Northern Quebec Agreement, In-
uvialuit Agreement, Nunavut Land Claims Agree-
ment, and the Labrador Inuit Land Claim Agree-
ment, the right and principle of  free, prior and 
informed consent emerges.  Each of  these agree-
ments involved the free and direct participation of  Inuit 
in the negotiations, relying on public information 
as well as a comprehensive understanding of  the 
terms of  the agreements prior to a referendum by 
those concerned and eligible to vote. These Inuit 
groups were expressing their consent to the overall 
final agreement.  I know that none of  these agree-
ments are perfect and that problems with imple-
mentation have emerged.  However, the ratification 
and enumeration provisions are a unique example 
of  how the state and Indigenous Peoples can ulti-
mately achieve free, prior and informed consent.
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Normative Standards, FPIC, and 
the Right to Self-Determination
Turning to the normative standards, it is important 
to establish that the source of  the right to free, prior 
and informed consent is the right to self-determina-
tion.  Free, prior and informed consent is derived 
from this primordial, pre-existing right.  

The principle of  self-determination is affirmed 
in the United Nations Charter and explicitly affirmed in 
common Article 1 of  the International Covenant on Civil 
and Political Rights (ICCPR) and the International Cov-
enant on Economic, Social and Cultural Rights (ICESCR) 
(see Box 1), as well as within Article 3 of  the United 
Nations Declaration on the Rights of  Indigenous Peoples.  It 
is crucial to underscore the fact that the collective, 
political right to self-determination affirmed in each 
of  these international law instruments is exactly the 
same right. Indeed, to invite any distinction between 
the right of  self-determination of  Indigenous Peoples 
and the right of  self-determination of  other peoples 
would be racially discriminatory.

Furthermore, legal scholars have expressly af-
firmed that the right to self-determination is a pre-req-
uisite to the exercise and enjoyment of  all other hu-
man rights. This means that the recognition of, and 
respect for, the right to self-determination is required 
because it is inter-related, inter-connected, indivisible 
and inter-dependent with the exercise of  the right to 
free, prior and informed consent as well as all other 
rights affirmed by the UN Declaration (Box 2).   

Naturally, the provisions of  the ICCPR and the 
ICESCR relate to various other UN Declaration provi-
sions concerning our relationship to the environment 
[Article 25], the integrity and productive capacity 

of  the environment [Article 29], traditional knowl-
edge [Article 31], and the development and use of  
our lands, territories and resources [Article 32].  All 
of  these provisions are fundamental elements of  the 
right to self-determination.  Such an understanding 
is consistent with the inter-related nature of  human 
rights and the linkage between the exercise of  the 
right to self-determination and the right of  Indig-
enous Peoples “to own, use, develop and control the 
lands, territories and resources.”1  In this way, one 
must interpret every provision of  the UN Declaration 
in the context of  the “whole of  the UN Declaration and 
other international human rights law,”2 including the 
UN Declaration’s overall spirit and intent.  

The UN Declaration on the Rights of  
Indigenous Peoples and International Law
According to the Statute of  the International Court 
of  Justice, customary international law is one source 
of  international law.3  In contrast to legal obligations 
that arise from international treaties, customary in-
ternational law results from a general, consistent or 
established practice of  states that they follow from a 
sense of  legal obligation.  Indeed, in some cases, it 
was on the basis of  the consistent practice of  states 
that Indigenous Peoples were able to successfully 
argue for inclusion of  particular articles of  the UN 
Declaration.  For example, numerous states, well be-
fore the adoption of  the UN Declaration, affirmed the 
rights of  Indigenous Peoples to their lands, which re-
flects an established or widespread practice.  There-
fore, as a source of  international law, human rights 
standards of  a customary international law nature 
create legally binding obligations upon states.  

International Covenant on Civil and Political Rights and the International Covenant 
on Economic, Social and Cultural Rights

1. All peoples have the right of  self-determination. By virtue of  that right they freely determine their 
political status and freely pursue their economic, social and cultural development.

2. All peoples may, for their own ends, freely dispose of  their natural wealth and resources without 
prejudice to any obligations arising out of  international economic co-operation, based upon 
the principle of  mutual benefit, and international law. In no case may a people be deprived of  
its own means of  subsistence.

3. The States Parties to the present Covenant, including those having responsibility for the ad-
ministration of  Non-Self-Governing and Trust Territories, shall promote the realization of  the 
right of  self-determination, and shall respect that right, in conformity with the provisions of  the 
Charter of  the United Nations.

Box 1: Article 1 of  the International Covenants (emphasis mine) and Article 3 of  the UN Declaration are about choice. Essentially, these 
few words encapsulate much of  what we are concerned about as Indigenous Peoples. 
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According to both the International Law Asso-
ciation and the former Special Rapporteur on the 
Rights of  Indigenous Peoples, James Anaya, the UN 
Declaration does in fact include such customary in-
ternational norms.  Both the ILA and Anaya have 
asserted that although the whole of  the Declaration 
cannot be considered as an expression of  customary 
international law, some of  its key provisions can rea-
sonably be regarded as corresponding to established 
principles of  general international law, therefore implying 
the existence of  equivalent and parallel internation-
al obligations to which states are bound to comply.  
Therefore, it is indisputable that “customary norms 
concerning Indigenous Peoples and their pull to-
ward compliance”4 are a reality in the context of  the 
contemporary international legal order.  

The UN Declaration includes six provisions that 
explicitly comprise the normative standards relat-
ed to free, prior and informed consent.5 Two of  the 
provisions relate to forcible removal [Article 10] and 
storage and disposal of  hazardous materials [Arti-
cle 29(2)] without the free, prior and informed con-
sent of  Indigenous Peoples’.  The other two relate 
to redress for cultural property [Article 11(2)] and 
lands, territories and resources [Article 28(1)] taken 
without the free, prior and informed consent of  In-
digenous Peoples.  Articles 19 and 32 make a clear 
connection between the duty of  states to “consult and 
cooperate in good faith with the Indigenous Peoples…in 
order to obtain their free, prior and informed consent” in leg-
islative and administrative matters [Article 19] and 
in the approval of  projects affecting the lands, terri-
tories and resources of  Indigenous Peoples [Article 
32], respectively.  In addition, other UN Declaration 
provisions trigger the need for “consent” of  the In-
digenous Peoples concerned where “free, prior and 
informed consent” is not explicitly referenced.6  

Because of  the reality of  historical and ongoing 
contention between states and Indigenous Peoples 

specifically over lands, territories, and resources and 
the abuse of  Indigenous Peoples rights related to 
forced development or the exercise of  development 
by others, namely colonial forces and powers, the part 
of  the UN Declaration concerning lands, territories, 
and resources was one of  the most difficult to negoti-
ate.  At one point, the proposed wording of  Article 32 
was that States would only have to “seek” Indigenous 
Peoples’ consent, rather than to “obtain” consent.   

Fortunately, the matter was resolved in the Work-
ing Group on the draft Declaration and what emerged 
is the present wording of  Article 32(1) affirming that 
Indigenous Peoples have the right to determine and 
develop strategies for the development or use of  their 
lands, territories and other resources.  In accordance 
with Article 32(2), states must consult and cooperate 
with Indigenous Peoples in order to obtain their free 
and informed consent prior to the approval of  any 
project affecting their lands or territories and other 
resources, particularly in connection with the devel-
opment, utilization or exploitation of  mineral, water 
or other resources.

The International Context  
for Implementing FPIC
As stated above, there is an important linkage be-
tween free, prior and informed consent and the du-
ties and obligations of  states, especially in the context 
of  the rights affirmed in the UN Declaration that are 
of  a customary international law nature.  Further-
more, UN member states have legally binding obli-
gations to promote and protect the human rights of  
Indigenous Peoples as affirmed in the purposes and 
principles of  the UN Charter.  However, too often, 
the right of  Indigenous Peoples to be consulted with 
respect to laws or projects that affect them, — this 
human right — is grossly violated or fully denied.  

For these reasons and many others, the matter 
of  free, prior and informed consent has been and 

Article 20 of  the UN Declaration

1. Indigenous Peoples have the right to maintain and develop their political, economic and social 
systems or institutions, to be secure in the enjoyment of  their own means of  subsistence and de-
velopment, and to engage freely in all their traditional and other economic activities.

2. Indigenous Peoples deprived of  their means of  subsistence and development are entitled to just 
and fair redress. 

Box 2: Common Article 1, paragraph 2 of  the ICCPR and the ICESCR makes important reference to natural wealth and resources.  
This language corresponds with the provisions of  the UN Declaration pertaining to the rights of  Indigenous Peoples to their lands, 

territories, and resources.  The final sentence of  common Article 2, paragraph 2 concerning our own means of  subsistence is really about 
our traditional economies, which is the essence of  Article 20 of  the UN Declaration.



36 Northern Public Affairs, May 2016

continues to be the subject of  growing concern for 
the supervisory bodies of  a number of  legally bind-
ing UN human rights treaties.  In fact, some of  these 
important jurisprudential decisions by treaty bodies 
were being made well before the adoption of  the UN 
Declaration in 2007, demonstrating that the UN Dec-
laration, in its draft form, held the force of  legal and 
moral imperatives in regard to the conditions Indig-
enous Peoples were facing and their distinct status 
and human rights.

Specifically, the Human Rights Committee has 
made the link between Article 277 and the protec-
tion of  Indigenous life ways (as a matter of  culture) 
and “control” over their lands and resources, to a 
state duty to consult with Indigenous Peoples prior 
to any development activities.8  The Committee on 
Economic, Social and Cultural Rights, in elaborat-
ing upon the rights of  Indigenous Peoples to main-
tain their “cultural life”9 in both country-specific 
cases as well as a General Comment have affirmed 
a link between participation, consultation, and the 
duty of  states to “obtain their free and informed pri-
or consent when the preservation of  their cultural 
resources, especially those associated with their way 
of  life and cultural expression, are at risk.” 

In the context of  equality, the Committee on 
Elimination of  Racial Discrimination adopted a 
General Recommendation10 outlining the right of  
Indigenous Peoples to participate in decision mak-
ing effecting them and that no decisions relating spe-
cifically to them should be taken without their free, 
prior and informed consent.  This was further elabo-
rated in various country-specific Concluding Obser-
vations.11  Finally, within the UN system, a range of  
special procedures, including the Permanent Forum 
on Indigenous Issues, the Special Rapporteur on the 
rights of  Indigenous Peoples, UN agencies and spe-
cialized agencies12 as well as the General Assembly 
have all embraced and affirmed the right of  Indig-
enous Peoples to free, prior and informed consent.

In addition to the United Nations’ human rights 
regime, the International Labor Organization,13 the 
Inter-American Human Rights system, and the Af-
rican Commission on Human and Peoples’ Rights 
have also pronounced important interpretive juris-
prudence on the matter of  the right of  Indigenous 
Peoples to free, prior and informed consent.  

In my view, it has become clear that all consulta-
tion should be undertaken with the objective of  ob-
taining Indigenous Peoples’ free, prior and informed 
consent and that, especially in cases of  large-scale 
development or investment projects that may have 
a major, severe or adverse impact on Indigenous 
Peoples’ territories, consent is necessary.  Moreover, 
consultation must be undertaken in good faith, with 

the participation of  Indigenous representatives, and 
the state must provide all relevant information well 
in advance of  the decision making.   

In summary, in addition to the explicit reference 
to the right to free, prior and informed consent in 
the UN Declaration, there is a clear consensus in inter-
national human rights law that there is a state duty 
to consult with the goal of  reaching consent. This is 
especially true in the area of  development projects 
and extractive industry activities in relation to the 
lands, territories and resources of  Indigenous Peo-
ples. More often than not, these circumstances re-
quire the consent of  the peoples concerned.  A crit-
ical element of  the operationalization of  this right is 
for member states to dialogue and negotiate in good 
faith in order to achieve consent.

Furthermore, there are numerous other provi-
sions affirmed in the Declaration that require states to 
undertake actions “in conjunction with” Indigenous 
Peoples and “in consultation and cooperation with” 
Indigenous Peoples. In addition, the language of  Ar-
ticle 26(2), as noted above, affirms:

Indigenous Peoples have the right to own, use, develop 
and control the lands, territories and resources [emphasis 
added] that they possess by reason of  traditional 
ownership or other traditional occupation or use, as 
well as those which they have otherwise acquired. 

Here, the term used is “control,” which in its 
plain meaning suggests:  to have power over, to influ-
ence, manage, restrain, limit or prevent something 
from taking place. This term has been wrongfully 
confused by some states.    

Human Rights and the End of  Unilateral Action
This in no way translates to a purported right of  
Indigenous Peoples to a “veto” as some states, in-
cluding Canada, have suggested.  There is a major 
distinction between the procedural and substantive 
aspects of  free, prior and informed consent and the 
notion of  the power to veto an action. The latter is 
often outlined and reserved to a legislative or con-
stitutional authority and vested in a political leader 
such as the president or a governor [of  a state].  In 
contrast, free, prior and informed consent entails di-
alogue, negotiation between the parties concerned, 
in good faith, and again, with the objective of  achiev-
ing consent. Even then, the peoples concerned may 
choose to assert the right to give or withhold consent 
in regard to what may or may not take place within 
their territory.  

In this regard, states must recognize that human 
rights are not absolute and that there is a constant ten-
sion between the rights and interests of  Indigenous 
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Peoples and all others.  And, in some cases, this con-
stant tension is manifested amongst and between the 
Indigenous Peoples concerned.    

The right of  Indigenous Peoples to free, prior 
and informed consent and its actual practice and 
implementation is where we must focus our ener-
gy to determine its full content.  The contours of  
and procedural operations or implementation of  the 
right to FPIC must be sorted out by those who are 
the “self ” in self-determination and addressed on a 
case by case basis according to the conditions and 
“situation” of  the Indigenous Peoples concerned.14  
The overarching principles of  negotiation, dialogue, 
partnership, consultation, and cooperation in or-
der to achieve consent is the overall framework that 
must be recognized and respected.  This requires 
a demonstration of  good faith by all parties con-
cerned, the government, industry, and Indigenous 
Peoples.   

The days of  unilateral state action are over.  We 
have arrived at a place and time wherein unilater-
al actions by states are no longer acceptable, where 
a human rights-based approach provides a positive 
road map for the resolution of  competing rights and 
interests while at the same time recognizing and re-
specting the human rights of  Indigenous Peoples.  
This can and should be done on the basis of  genu-
ine partnership and mutual respect.  When this hap-
pens, people like Ambassador Tyge Lehmann, who 
understood the content of  free, prior and informed 
consent, can freely and openly demonstrate the po-
litical will that creates such genuine partnership and 
mutual respect. ◉
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