
  

STATE OF MARYLAND * IN THE 

Applicant * COURT OF SPECIAL APPEALS 

v. * OF MARYLAND 

ADNAN SYED * Application for Leave to Appeal 

            Respondent * No. 1396, September Term, 2016    
  (CC# 199103042) 
* * * * * * * * * * * * *  

 
RESPONDENT ADNAN SYED’S RESPONSE TO  

STATE’S CONDITIONAL APPLICATION FOR LIMITED REMAND  
 

Adnan Syed, through undersigned counsel, and pursuant to Maryland Rule 8-204(d), 

hereby responds to the State’s Conditional Application for Limited Remand. 

 In its Conditional Application, the State contends that if this Court grants Syed’s 

Application for Leave to Cross-Appeal, the Court should then send this case back to the Circuit 

Court for further evidentiary proceedings so it can introduce the testimony of two witnesses 

whose testimony would supposedly undercut the credibility of Syed’s alibi witness, Asia 

McClain. The State provides no legitimate reason why these two witnesses could not have 

testified at the five-day postconviction hearing the Circuit Court held earlier this year – 

proceedings at which the Circuit Court already heard testimony and received evidence related to 

the McClain alibi.   

The State’s latest filing only underscores how inappropriate this case is for discretionary 

review. All of the issues raised in the State’s Conditional Application can and should be resolved 

at retrial. Rather than address each of the State’s issues at this juncture, Syed files this brief 

response to raise a few specific points.  

* * * * * * 
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First, what the State seeks to do now is precisely what it opposed when Syed sought a 

remand to the Circuit Court to introduce Asia McClain’s testimony. Then, the State argued that 

McClain’s testimony was not “new” evidence, and that any testimony from McClain was 

irrelevant to the ineffective assistance of counsel inquiry. Consolidated Resp. in Opp. to Pet.’s 

Mot. and Supp. to Reopen Post-Conviction Proceedings, at 25 (Sept. 24, 2015). Now, the State 

seeks to offer new testimony to impeach the testimony it believed to be irrelevant.  

The State’s justification for this late-breaking request? A vague contention that, since  

Syed received a remand, “the interests of justice, as well as fundamental fairness, dictate the 

State should be now afforded an equal opportunity to make the record complete.” Cond. App. for 

Limited Remand, at 7-8. But the State had an opportunity to make the record complete – at the 

same five-day postconviction hearing during which Syed presented McClain’s testimony. The 

State has offered no legitimate excuse for why it could not have presented this proffered 

testimony then.1   

Moreover, McClain’s testimony was central to the issues before the Court: she offered an 

alibi that accounted for Syed’s whereabouts for the entire time period during which he 

supposedly committed the murder. By contrast, the State now seeks to introduce witnesses 

whose sole purpose is to impeach McClain’s testimony – testimony the State had previously 

insisted was unnecessary to evaluate the merits of Syed’s ineffective assistance of counsel claim. 

What the State seeks to do is no different than a defendant losing at trial and then requesting a 

new trial because he has now found a witness who would testify that the State’s critical witness 

lied. It is too late for that. 
                                                   
1  This is in sharp contrast to Syed’s prior request for a remand to introduce McClain’s 
testimony. At that time, Syed had a good faith reason to believe that prosecutorial misconduct 
had prevented McClain from testifying in 2010 at Syed’s hearing on his petition for 
postconviction relief.   
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 Second, there is no merit to the State’s arguments about the supposed import of the 

witnesses’ testimony. As an initial matter, the potential testimony of these two witnesses could 

not have factored into trial counsel’s decision-making process because there is no evidence she 

was aware of their existence at the time of trial – the relevant point in time for the deficiency 

analysis. Moreover, the State simply rehashes the same tired conspiracy theories it advanced in 

earlier proceedings, listing all of the possible, hypothetical reasons why Syed’s trial counsel 

“could have reasonably avoided Asia McClain as a witness[.]” Cond. App. for Limited Remand 

at 5 (emphasis added); see also, e.g., id. (hypothesizing that “Gutierrez could reasonable [sic] 

have preferred . . .”); id. at 19 (same); id. at 22 (same). But none of these theories – or, as the 

Circuit Court called them when the State raised them the first time around, “hindsight sophistry,” 

Slip Op. at 20 – overcomes the fact that trial counsel never investigated McClain and thus could 

not have made a strategic decision about whether to call her as a witness. Nothing in the State’s 

Conditional Application impacts the Circuit Court’s deficiency analysis. And with respect to the 

question of prejudice, even if this “new” evidence might have had some bearing on prejudice, it 

was never presented to the trial court.   

 Third, remanding this case at this juncture would be inefficient. The Circuit Court 

granted Syed the appropriate remedy: a new trial, with capable counsel. This renders the State’s 

request for a remand unnecessary. At a new trial, Syed and the State will have the opportunity to 

present all of their evidence and arguments, including any rebuttal and impeachment witnesses. 

The State does not dispute this; notably absent from its lengthy brief is any explanation of how a 

fair trial would prejudice its ability to present its case. In contrast, the limited remand the State 

proposes is a half-measure that allows the State to offer its belated testimony, while Syed 

remains in prison based on an unconstitutional, vacated conviction.  
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At bottom, remanding this case for the sole purpose of entering impeachment testimony 

is not in “the interest of justice and fundamental fairness,” but rather is an obstructionist tactic by 

the State, seeking to mire the appeals process in a battle of “he said, she said,” and delay the new 

trial granted to Syed. The State’s proposed approach has no logical endpoint. Indeed, if the State 

were now permitted to introduce its proffered testimony, justice would presumably then require 

that Syed be permitted to introduce testimony from his own new witnesses to rehabilitate 

McClain’s credibility. And in fact, Syed already has an affidavit from such a witness, who was 

with McClain around the time she learned of Syed’s arrest.2 See Exhibit 1 (Affidavit) ¶¶ 6-8. 

According to the Affiant, McClain told him about seeing Syed in the library the afternoon when 

Lee went missing, and discussed with him what she should do with this information.  Id. ¶¶ 8-9, 

11-12.   It was the Affiant, in fact, who drove McClain to Syed’s parents’ house to tell them she 

had seen their son in the library on the day in question. Id. ¶¶ 9-10. No doubt, if Syed were to 

propose calling his Affiant as a witness, the State would scour Woodlawn High School graduates 

until it found someone to testify that the Affiant, too, was lying. 

The Circuit Court already determined that Syed is entitled to a new trial. That is a far 

more appropriate remedy, for both parties, than an endless cycle of remands.  

Fourth, the Court should reject the State’s contention that Syed somehow improperly 

raised a new “claim” in his Conditional Application for Leave to Cross-Appeal. In that filing, 

Syed argued that the Circuit Court should have assessed the prejudice from trial counsel’s errors 

cumulatively, as opposed to individually.  The State now contends that this “claim” was not 

before the Circuit Court and therefore inappropriate for appeal. State’s Conditional Application 

for Limited Remand at 2 n.3.  Not so. 
                                                   
2  For privacy purposes, Syed refers to this witness here as “Affiant,” rather than by name.  
Undersigned counsel has the original, unredacted affidavit from Affiant, which identifies him by 
name, which they can provide to the Court if the Court so requests.  
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As an initial matter, this Court does not have to address the State’s argument, which is 

relegated to a footnote. Solberg v. Majerle Management, 388 Md. 281, 295 (2005). In any event 

the State has misunderstood the nature of Syed’s proposed cross-appeal. Syed has not raised a 

new cumulative error “claim” in which he argues that trial counsel committed numerous errors, 

which, only collectively, constituted deficient performance. Instead, Syed has simply argued that 

where, as here, a petitioner asserts multiple deficiencies by counsel, a court should “rule[] on all 

alleged deficiencies in trial performance and then . . . the cumulative prejudicial effect of all of 

the performance deficiencies[.]” Schmitt v. State, 140 Md. App. 1, 18 (2001); see also Strickland 

v. Washington, 466 U.S. 668, 696 (1984) (“taking due account of the effect of [counsel’s] errors . 

. . a court making the prejudice inquiry must ask if the defendant has met the burden of showing 

that the decision reached would reasonably likely have been different absent the errors.”). This is 

not a new claim. Rather, it is simply an additional argument about why the Circuit Court erred in 

concluding that trial counsel’s failure to investigate McClain as an alibi witness was deficient but 

not prejudicial. 

Conclusion 
 
 For all of the foregoing reasons, this Court should deny the State’s Conditional 

Application for Limited Remand. Syed should have the new trial he was granted by the Circuit 

Court. 
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Respectfully submitted, 

By: _____________________ 

C. Justin Brown 
BROWN & NIETO, LLC 
231 East Baltimore Street, Suite1102 
Baltimore, Maryland 21202 
Tel: 410-244-5444 

      Fax: 410-934-3208 
brown@cjbrownlaw.com 

 
Cate E. Stetson (pro hac vice forthcoming) 
Kathryn M. Ali (admitted pro hac vice) 
James W. Clayton (admitted pro hac vice) 
HOGAN LOVELLS US LLP 
555 Thirteenth Street, N.W. 
Washington, DC 20004 
Tel: 202-637-5491 
Fax:202-637-5910 
cate.stetson@hoganlovells.com 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 15th day of September, 2016, a copy of the foregoing 

was mailed first class to: 

Thiru Vignarajah 
Office of the Attorney General 
200 St. Paul Place 
Baltimore, MD 21202 

C. Justin Brown 
 

 



EXHIBIT 1



Affidavit of

swear under penalty of perjury that the following is true and correct
to the best of my recollection:

1. I am an adult over the age of 18 and I am competent to testily in a court of
law.

2. [ currently live in the State of Maryland.
3. I have been friends with Asia McClain (now Asia Chapman) since [ attended

Woodlawn High School with her. We graduated together in the class of1959.
4. At some point around 11th grade,Asia and 1 dated. We remained friends

after we broke up. We are still friends today.
5. 1 was also friends with Adnan Syed and Hae Min Lee. Adnan, Hae and 1 were

6.
had been arrested and charged with HaeJs murder.

7. [ remember Asia's reaction to this news.She was surprised.
8. Upon learning about Adrian's arrest,Asia immediately confided in me that

she had been with Adnan in the library on the day when Hae went missing.
She asked me what she should do with this information.

9. After discussing the matter together, we decided that she should immediately
convey this information to Adnan's family,

10. Because 1 had a car, and because I knew where Adnan's family lived, I drove
Asia to the home of Adnan's family that evening so that she could convey to
the family her information about seeing Adnan in the library after school on
Jan. 13, 1999. After visiting Adnan's family's house, J drove Asia home.

11. At no point did Asia do or say anything to indicate to me that she was
fabricating her account ofseeing Adnan in the library that day.

12. [ believed Asia at the time and I believe her now. Over the years she has
always been consistent about these events.

13.1have consulted about this Affidavit with my attorney and l am prepared to
testify in court if necessary.

q/w/aoih HHHH

in the school’s G&T / Magnet program together.
I recall speaking to Asia right around the time we learned that Adnan Syed

Date




