
The Patient Protection and Affordable Care Act (the ACA, for short) became law with President 
Obama’s signature on March 23, 2010. It represents the most significant transformation of the 
American health care system since Medicare and Medicaid. It is argued that it will fundamentally 
change nearly every aspect of health care, from insurance to the final delivery of care. The length and 
complexity of the legislation and divisive and heated debates have led to massive confusion about the 
impact of ACA. It also became one of the centerpieces of 2010 congressional campaigns.

Essentials of ACA include: 1) a mandate for individuals and businesses requiring as a matter of law 
that nearly every American have an approved level of health insurance or pay a penalty; 2) a system 
of federal subsidies to completely or partially pay for the now required health insurance for about 
34 million Americans who are currently uninsured – subsidized through Medicaid and exchanges; 3) 
extensive new requirements on the health insurance industry; and 4) numerous regulations on the 
practice of medicine.

The act is divided into 10 titles. It contains provisions that went into effect starting on June 21, 2010, 
with the majority of provisions going into effect in 2014 and later. 

The perceived major impact on practicing physicians in the ACA is related to growing regulatory 
authority with the Independent Payment Advisory Board (IPAB) and the Patient Centered Outcomes 
Research Institute (PCORI). In addition to these specifics is a growth of the regulatory regime in 
association with further discounts in physician reimbursement. With regards to cost controls and 
projections, many believe that the ACA does not fix the finances of our health care system – neither 
public nor private. It has been suggested that the Congressional Budget Office (CBO) and the 
administration have used creative accounting to arrive at an alleged deficit reduction; however, if 
everything is included appropriately and accounted for, we will be facing a significant increase in 
deficits rather than a reduction.

When posed as a global question, polls suggest that public opinion continues to be against the health 
insurance reform. The newly elected Republican congress is poised to pass a bill aimed at repealing health 
care reform. However, advocates of the repeal of health care reform have been criticized for not providing 
a meaningful alternative approach. Those criticisms make clear that it is not sufficient to provide vague 
arguments against the ACA without addressing core issues embedded in health care reform. 

It is the opinion of the authors that while some parts of the ACA may be reformed, it is unlikely to 
be repealed. Indeed, the ACA already is growing roots. Consequently, it will be extremely difficult to 
repeal.

In this manuscript, we look at reducing the regulatory burden on the public and providers and elimination 
of IPAB and PCORI. The major solution lies in controlling the drug and durable medical supply costs with 
appropriate negotiating capacity for Medicare, and consequently for other insurers. 

Key words: Affordable Care Act, health care costs, health care regulation, health care reform, 
Patient Centered Outcomes Research Institute, health exchanges, health care subsidies, health 
insurance premiums, uninsured, Medicare, cost control 
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broken system and have done little to address the 
underlying problems: its unsustainable finances and 
threat to our nation’s future. Rather than providing 
real solutions, the reform simply added new layers of 
bureaucracy and complexity to this baroque system. 
He added that without dealing with tough problems 
— cost, sustainability, and quality — true reform will 
be elusive.

Health care reform became a major component 
of campaigning for the 112th Congress in 2010. The 
results of this 2010 midterm election were described 
as a “shellacking” by President Obama, and they rep-
resented a wake-up call for Democrats and Republi-
cans alike. In large part due to widespread dissatisfac-
tion, the country’s economic performance, and a lack 
of public confidence in the ACA, Republicans gained 
control of the House of Representatives and will 
have additional votes in the Senate (9). This return of 
greater congressional power to the  Republicans cre-
ates a tougher political climate for the administration 
in implementing health care reform. It also poses a 
challenge to Republicans. While Democrats and Re-
publicans agree that systematic reform of health care 
delivery and payment and implementation of the ACA 
are monumental tasks, Republicans are preparing to 
make substantial changes in the legislation, whereas 
the administration is poised to implement the legisla-
tion (10,11). The law includes numerous health-relat-
ed provisions to take effect over a 4 to 8 year period, 
mandates for individuals and businesses, prohibition 
of denying coverage or refusing claims based on pre-
existing conditions, expanding Medicaid eligibility, 
insurance regulations, health insurance exchanges, 
regulations for the practice of medicine, Medicare 
cuts, and support for medical research (7). 

In short, the ACA is not only historic and trans-
formational, but profoundly troubling for some and 
controversial for many.

On March 23, 2010, President Obama signed 
into law the most sweeping health care 
system reform legislation since Medicare 

was enacted in 1965. The debate has been both 
heated and divisive. However, this was not limited 
to Republicans and Democrats; the public and 
health care providers were right in the center. In this 
protracted debate, honorable people have taken 
strong, principled stances on how best to bring 
about meaningful reform of this nation’s broken 
health care system and vigorously supporting or 
opposing it. 

In our previous manuscript of 2009, we described 
Obama health care for all Americans and the practical 
implications (1). The manuscript presented multiple 
issues of health care spending at crisis levels and the 
great expectations of its reform (2-6). Since then, a 
substantial amount of new literature has emerged, 
basically polarized either in support or opposition 
of the Patient Protection and Affordable Care Act of 
2010 (the ACA, for short) (7). 

The supporters indicated that the passage of com-
prehensive health care reform legislation presents 
tremendous opportunities to improve the way that 
America’s health care system works. They believe that 
the reforms to expand coverage hold the potential to 
help millions of Americans. The opponents of health 
care reform claimed that ACA will transfer one-sixth of 
our economy into the hands of politicians and agency 
bureaucrats – leading us down the road to a single-
payer “Medicare for All” system that, in their opinion, 
virtually guarantees a spectacular failure.

Phillip Bredesen, a popular 2-term Democratic 
governor of Tennessee, not only criticizes and oppos-
es the reform, but provides a road map to fix reform 
and build a sustainable health care system (8). He 
argues that Congress and the Obama administration 
have added over 30 million people into an obsolete, 

“After a century of  striving, after a year of  debate, after a historic 
vote, health care reform is no longer an unmet promise. It is the 
law of  the land.” 

President Barack Obama



Adapted from: Aaron HJ. The midterm elections- high stakes for health policy. New Engl J Med 2010; 363:1685-1687 (13).

Table 1. Votes on major social legislation.
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1.0 IntroductIon to the AffordAble 
cAre Act

The ACA is the most consequential social legislation 
of our generation. Some have considered this to surpass 
the Social Security Act of 1935, the Medicare Legislation 
of 1965, and Medicare Modernization Act (MMA) of 2003 
(12). Of all the major legislations, the ACA is notewor-
thy for not having any bipartisan support (Table 1) (13). 
The ACA is expected to directly affect every American 
citizen. Depending on one’s point of view that might be 
positive or negative. But whatever it is, the fact remains 
that despite individual mandates, employer mandates, 
Medicare cuts, Medicaid expansion, health exchanges, 
and mounting regulations, a significant proportion of 
Americans will be left without insurance. 

1.1 What is the Affordable Care Act? 
Kleinke (14) described the ACA as: 

♦ Health insurance market reform with no exclusions, 
no exceptions, and a community rating.

♦ Individual mandate, buoyed by subsidies and en-
forced by penalties.

♦ An employer mandate for all but the smallest 
workforces.

♦ Health insurance exchanges. 
He described that health reform provides access to:

♦ Health insurance, regardless of medical history or 
employment status.

♦ Federal subsidies for the poor.
♦ Expanded access to Medicaid. 

Health reform will be financed by:
♦ Direct tax penalties if citizens have no health plan 

through their job or have not purchased one on 
their own.

♦ Indirect penalties for individual plans with new 
taxes on high-end health plans.

♦ Indirect expenses for job-based plans with lower 
coverage levels and/or diverted wages, capped flex-
ible spending accounts (FSAs) and health spending 
accounts (HSAs), and indirect expenses for all with 
increased costs for drugs and medical devices in or-
der to cover new fees.
Laszewski (15) described that health care reform 

was not really a reform, but was a major entitlement 
expansion funded equally by new taxes and modest 
provider cuts. He described that Obama and the Demo-
crats have scored a major victory by: 
♦ Creating a new entitlement with establishment of 

a defined benefit approach to health care. 
♦ By providing key constituencies with a great deal 

to lose and gain from the government.
♦ Expanding health care entitlement to an additional 32 

million people and guarantee coverage to everyone.
However, he added that the ACA did it without 

solving the big underlying problem, i.e., controlling 
costs. Key elements of the bill include the individual 
mandate, expansion of Medicaid for the poorest, the 
employer mandate to offer coverage, regulations for 
insurance companies to cover everyone, and minimum 
standards for health plans (15).
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Tanner (16) in a CATO Institute publication de-
scribed the ACA as follows: 
♦ The new law is not universal coverage.
 •  By 2019, roughly 21 million Americans will be 

uninsured, even though the law will increase 
the number of Americans with insurance 
coverage.

♦ The legislation will cost far more than $2.7 trillion 
over 10 years of full implementation, and with an 
added $352 billion to the national debt over the pe-
riod, instead of the less than $1 trillion as proposed. 

♦ While most American workers and businesses will 
see little or no change in their skyrocketing insur-
ance costs, millions of others including younger 
and healthier workers and those buying individual 
policies would actually see the premiums go up 
faster as a result of this legislation.

♦ The new law will increase taxes by more than $669 
billion between now and 2019, and the burden 
it places on business will significantly reduce eco-
nomic growth.
Bredesen (8) described that the ACA:

♦ Creates a mandate for individuals and business-
es, requiring as a matter of law that nearly every 
American have an approved level of health insur-
ance or pay a penalty.

♦ It establishes a system of federal subsidies to com-
pletely or partially pay for now-required health 
insurance for about 34 million Americans who are 
currently uninsured. 

 •   These subsidies are made available through a 
combination of expanding the existing Medic-
aid program and creating new entities called 
exchanges. 

• In addition, several million Americans who current-
ly have health insurance are expected to convert to 
subsidized coverage through the exchanges.

♦ It places extensive new requirements on the health 
insurance industry.
Supporters of health care reform such as the Com-

monwealth Fund (17), claim that health care reform 
not only will cover more Americans, but also bend the 
cost curve. They suggest the reform on National Health 
Expenditures (NHE) (18) will have an  impact on new 
coverage, savings, and public programs; insurance ex-
changes and the public options; health system modern-
ization, and its impact on the Medicare and the federal 
budget; premiums for private coverage; and, finally, 
savings for the entire system and improvement in every 
aspect for all Americans. 

1.2 Implementation
The act is divided into 10 titles. It contains provi-

sions that went into effect starting on June 21, 2010, 
and a majority of provisions which will go into effect in 
2014 and later (Table 2) (19,20). 

As illustrated in Table 2, there are multiple regula-
tions to be implemented. The health care law itself is 
2,407 pages. Now it is expected that the regulations to 
implement the law could be 4 times the size of the law 
itself (20). 

2.0 essentIAls of the AffordAble cAre 
Act

Essentials of the ACA have been described in mul-
tiple publications, most of them partisan and opinion 
based. Bredesen’s review (8) appeared to be less parti-
san as he is a Democrat. The majority of the description 
of the essentials of the ACA is derived from Bredesen’s 
book.

2.1 Mandate 
Bredesen (8) described the  “mandate” is a legal re-

quirement that nearly every American citizen and legal 
resident must have health insurance or pay a penalty. 
Mandated, minimum requirements are similar to con-
ventional health insurance polices, with a notable ad-
ditional emphasis on access to preventive care (8). 

There are financial penalties in the form of a new 
tax on individuals who fail to buy health insurance and 
a penalty on employers above a certain size who don’t 
cover their employees. The Internal Revenue Service 
(IRS) is the agency charged with enforcement. Those 
penalties on individuals, after a brief start-up period, 
are $695 annually for each individual (limited to 3 times 
that amount for any family) or 2.5% of income, which-
ever is greater. An individual without the required insur-
ance and with an income of $20,000 pays a tax of $695; 
at $50,000 the tax is $1,250; at $100,000 it’s $2,500 (8). 

There are a number of exceptions to the require-
ment to buy health insurance, including various forms 
of financial hardship, being without coverage for 3 
months or less, being an American Indian, or being in 
prison (8). 

2.2 Subsidies
The ACA establishes a system of subsidies for the 

purchase of health insurance that are based primarily 
on income and family size. The mandate will inevitably 
create a large group of Americans who are obligated 
to buy health insurance but who can’t afford it. These 
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Table 2. Implementation schedule of  ACA. 

ISSUE WHAT LEGISLATION WOULD DO
EFFECTIVE 

DATE

2010

Business tax credits Small businesses with no more than 25 employees and average annual wages of $40,000 would 
receive tax credits to help provide insurance to employees. The tax credit would be up to 35% of 
the employer’s contribution if the employer pays 50% of the total premium cost

2010 tax year, with 
the credit increas-
ing up to 50% in 
2014

Temporary reinsur-
ance program

A $5 billion temporary reinsurance program would be created for employees to provide health 
care coverage for retirees over the age of 55 who are not eligible for Medicare.

90 days after 
enactment

Temporary high-risk 
insurance pool

A $5 billion temporary national high-risk insurance pool would be created to provide health 
coverage to individuals with pre-existing medical conditions who have been uninsured for at least 
six months.

90 days after 
enactment

Pre-existing 
conditions

Insurance companies would be barred from denying coverage to children who have pre-existing 
medical conditions.

Six months after 
enactment

Adult dependent 
children

Insurance companies would have to provide coverage for dependent children up to the age of 26 Six months after 
enactment

Insurance coverage 
limits

Insurance plans would be prohibited from placing lifetime limits on how much they pay out to 
individual policyholders and from rescinding coverage except in cases of fraud.

Six months after 
enactment

Medicare drug rebates Medicare patients who face a gap in prescription drug coverage would receive a one-year, $250 
rebate to help pay for medication.

Immediately

Tanning salon tax A tax of 10% would be imposed on the cost of indoor tanning services Immediately

Preventive services Health insurance plans would be required to cover preventative services such as immunization for 
children and cancer screenings for women. 

Six months after 
enactment

2011

Tax changes on health 
care savings accounts

The federal tax on individuals who spend money from heath care savings accounts on ineligible 
medical expenses would double to 20%.

Jan. 1, 2011

Community health 
centers

Funding would increase by $11 billion for community health centers that provide medical care to 
patients who can’t afford it.

Oct. 1, 2011

Medicare “doughnut 
hole”

Drug companies would provide a 50% discount on brand-name prescription drugs for seniors 
who face a gap in drug coverage. More subsidies would be phased in through 2020, when the 
coverage gap would be closed.

Jan. 1, 2011

Primary Care Primary care doctors and general surgeons practicing in areas that lack primary care doctors 
would receive a 10% bonus payment under Medicare. 

Jan. 1, 2011 
through 2015

Long-term care A voluntary long-term care program called CLASS* would be created. After at least 5 years of 
contributions, enrollees would be entitled to a $50-a-day cash benefit to pay for long-term care.

Jan. 1, 2011

New annual fee on 
drug-makers

A total annual fee of $2.5 billion would be imposed on pharmaceutical manufacturers Jan. 1, 2011

Insurance rebates Health insurance companies would be required to provide rebates to enrollees if they spend less 
than 85% of their premium dollars on health care as opposed to administrative costs. 

Jan. 1, 2011

2012-13

Annual fee on 
drugmakers

The annual fee on pharmaceutical manufacturers would increase to $3 billion each year through 
2016.

Jan. 1, 2012

Contribution limits 
on health care savings 
accounts

The limit on how much individuals could contribute to flexible savings accounts that let people 
set aside money tax-free for health costs would be set at $2,500. Currently employers set the limit.

Jan. 1, 2013

Itemized deductions 
for unreimbursed 
medical expenses 

The threshold for deducting such expenses would increase from 7.5% of adjusted gross income to 
10%.

Jan. 1, 2013

Medicare taxes The Medicare tax rate would increase by 0.9 percentage points-from 1.45% to 2.35%- on earning 
over $200,000 for individuals and $250,000 for families. Also, for the first time, a 3.8% Medicare 
tax would be imposed on unearned income. 

Jan. 1, 2013
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ISSUE WHAT LEGISLATION WOULD DO
EFFECTIVE 

DATE

2014

Individual mandate Most Americans would be required to buy health insurance or pay fines of $95 per individual up 
to $285 per family or 1% of taxable household income, whichever is greater.

Jan. 1, 2014

Employer 
requirements

Companies with 50 or more employees would pay a fine if any of their full-time workers qualified 
for federal health care subsides.

Jan. 1, 2014

Medicaid expansion The program for low-income Americans under the age of 65 would expand by increasing the 
income eligibility to 133% of federal poverty, or $29,327 for a family of four.

Jan. 1, 2014

Federal subsidies Federal subsidies, which vary based on household income, would help offset the cost of buying 
insurance for Americans and legal residents who qualify. 

Jan. 1, 2014

Annual fee on insur-
ance companies

An annual fee totaling $8 billion would be imposed on heath insurance companies Jan. 1, 2014

Health insurance 
exchanges

A state-based health care exchange – a marketplace where uninsured individuals and small busi-
nesses could comparison shop for insurance policies – would be created.

Jan. 1, 2014

2015-16

Individual mandate Penalties for not carrying insurance would increase to $325 for each family member up to $975 
per family or 2% of taxable household income, whichever is greater

Jan. 1, 2015

Annual fee on insur-
ance companies

The annual fee on health insurance companies would increase to $11.3 billion. Jan. 1, 2015

Individual mandate Penalties for not carrying insurance would increase to $695 for each family member up to $2,085 
per family or 2.5% of taxable household income, whichever is greater.

Jan. 1, 2016 (Ad-
justed for inflation 
after 2016.)

2017-18

Annual fee on 
drugmakers

The annual fee on pharmaceutical manufacturers would increase to $3.5 billion in 2017 and $4.2 
billion in 2018.

Jan. 1, 2017

Annual fee on insur-
ance companies

The annual fee on health insurance companies would increase to $13.9 billion in 2017 and $14.3 
billion in 2018. 

Jan. 1, 2017

Excise tax on high-
cost insurance plans

A 40% excise tax would be imposed on health care plans that cost more than $10,200 for indi-
vidual coverage and $27,500 for family coverage.

Jan. 1, 2018

Table 2 (cont.). Implementation schedule of  ACA. 

* Community Living Assistance Services and Supports
Source: Kaiser Family Foundation, White House, The Commonwealth Fund

subsidies are designed to assist in meeting the obliga-
tion, and they fall into 3 categories (8). 

The first subsidy is an expansion of the existing Med-
icaid program to include every American whose income 
is under “133% or138% of poverty.” In practical terms, 
in 2014, when Medicaid expansion takes place, individu-
als with incomes less than about $15,800 or families of 
4 with incomes less than about $32,300 will become eli-
gible for comprehensive, affordable health insurance. 

The ACA changes present regulations and removes 
3 requirements: 
1) An income test; 
2) An asset test;
3) Covered category status (children, pregnant wom-

en, or a person who is disabled).
Thus, under the ACA, there will now be a national 

uniform income qualification – having an income be-

low the “133% or 138% of poverty” level – and there’s 
no longer any requirement to spend other assets or to 
belong to a covered category. The philosophical change 
to Medicaid as an entitlement program is substantial. 
Medicaid changes from including only the “deserving 
poor” (for example, the aged, blind, disabled, children, 
some single parents, pregnant women) to including all, 
including the “undeserving poor” (able-bodied adults). 
This expansion of Medicaid eligibility is expected to 
provide health insurance to approximately 18 million 
additional Americans by 2019 (8). 

The second of these subsidies, and the most dis-
cussed, is an extensive cost-sharing arrangement for 
health insurance purchased through new exchanges. 
The exchanges are designed to be state-run adminis-
trative organizations that will organize and approve 
health insurance plans being sold by the insurance in-
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dustry and present those plans accurately as a form of 
“one-stop shopping” (8). The health insurance offered 
through these exchanges is primarily available to those 
without employer-provided health insurance. Despite 
the mandate to purchase insurance that covers all the 
required services, flexibility is available for choosing 
among plans that cover different fractions of the total 
cost of those services. The ACA defines 4 tiers of insur-
ance based on the percentage of a person’s health care 
costs that are expected to be covered by the insurance 
itself. These levels are called in the legislation “bronze” 
(60% of the expected health care costs covered by the 
insurance), “silver” (70%), “gold” (80%), and “plati-
num” (90%). The “silver” plan is used as the reference 
plan in calculating how much subsidy is available to a 
purchaser (8). 

The major impact of the exchanges will be the ben-
efits from substantial federal subsidies (8). These subsi-
dies are available to Americans whose income is up to 
“400% of poverty” ($93,700 for a family of 4 in 2014). 
At “133% or 138% of poverty,” an individual is respon-
sible for the cost of health insurance up to a level of 2% 
of their income. For incomes above this level, the maxi-
mum percentage of income that anyone should have to 
pay increases in steps to 9.5% of income at “400% of 
poverty.” Table 3 provides examples of the cost of insur-
ance and contributions (21). 

Further, the ACA also provides limits on the amount 
of out-of-pocket expenses that a family will have to 
bear, providing substantial additional value to fami-
lies in the lower and middle income scales. Thus, for a 

family with an income of about $40,000 in 2014, these 
provisions increase the actuarial value of a typical silver 
health insurance plan by roughly another $2,500 in ad-
dition to the $12,000 premium subsidy, for a total sub-
sidy of $14,500. These exchanges are expected to enroll 
about 29 million Americans by 2019, with about 10 mil-
lion of those being conversions from existing insurance 
coverage (8). 

Finally, the third subsidy consists of temporary (2-
year) tax credits to small businesses as an incentive to 
begin offering health insurance. The credit can be up to 
50% of the employer’s contribution in businesses with 
fewer than 10 employees and an average wage under 
$25,000. The credit declines with larger sizes and higher 
wages until it disappears at 25 employees or a $50,000 
annual average. There’s no legal mandate for employ-
ers to offer insurance; however, there are penalties for 
employers of over 50 persons who don’t offer insurance 
or whose insurance places too much of the cost on the 
employee. These penalties range from $2,000 to $3,000. 
These anticipated penalties are a substantial source of 
the revenue that is used to pay for the ACA (8). 

2.3 New Insurance Industry Requirements
The ACA enacted a set of new insurance industry 

requirements that substantially alter the existing busi-
ness model. The ACA requires insurers to issue policies 
to anyone qualified who applies, to renew policies 
without regard to the health status of the insured, to 
eliminate pre-existing condition limitations, and to re-
quire that rates in the exchanges and small group mar-

Table 3. Exchange cost sharing 2014.

Family Income Cost of  Insurance

Amount Percentage of Poverty Total Cost Individual Cost Federal Subsidy Subsidy Percent of 
Total

$30,000 128 $19,300 0 $19,300 100

40,000 171 14,245 $ 1,982 12,263 86

50,000 213 14,245 3,385 10,860 76

60,000 256 14,245 4,937 9,308 65

70,000 299 14,245 6,626 7,619 53

80,000 342 14,245 7,600 6,645 47

90,000 384 14,245 8,550 5,695 40

100,000 427 14,245 12,245 0 0

Source: Kaiser Family Foundation “Health Reform Subsidy Calculator” http://healthreform.kff.org/SubsidyCalculator.aspx (21)
Note: Based on purchase of the “silver” plan (70% actuarial value), family of 4, 45-year-old policyholder, medium cost area, health insurance policy 
cost of $14,245 (estimated by Kaiser) in 2014.
*A family with $30,000 of income would qualify for Medicaid, which is not directly comparable to the Exchange Polices. It would not typically have  
premium costs and out-of-pocket costs vary by state. This figure is an estimate based on Medicaid having a value of 95% of the total cost of health care. 
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kets vary only based on age, the geographic area, fam-
ily composition, and tobacco use, thus reducing adverse 
selection (8). “Adverse selection” is the term utilized to 
describe buying insurance when sick at the standard 
rate.

There are other requirements on the insurance in-
dustry including that at least 85% of the premiums they 
collect from large groups must be spent for medical 
care. The ACA also imposes new regulations for review 
processes for rate increases deemed excessive.

The actuary at the federal Centers for Medicare 
and Medicaid Services (CMS) estimates that the com-
bined effects of the mandate, subsidies, and changes in 
the insurance industry will make health insurance avail-
able for up to 34 million more Americans and thereby 
reduce the number of uninsured to about 23 million 
by 2019. 

2.4 Other Provisions
The ACA also incorporated multiple provisions in-

cluding an improvement in the Medicare Part D ben-
efit (the Medicare pharmacy program) at a 10-year cost 
of $40 billion and increasing payment rates to primary 
care providers at a cost of $8.3 billion. 

3.0 ImpAct of the AffordAble cAre Act 
on heAlth cAre spendIng

3.1 Facts
To conform to the President’s stated objective, and 

to be politically palatable, health reform had to show 
that it wouldn’t “increase the deficit” (8). The CBO on 
March 20, 2010, estimated the legislation would reduce 
the deficit by $143 billion over the first decade and 
by $1.2 trillion in the second decade (18,22). The CBO 
generally does not provide cost estimates beyond the 
10-year budget projection because of the great deal of 
uncertainty involved in the data. Provided in this case 
at the request of lawmakers, it predicted a deficit re-
duction around a broad range of 0.5% of gross domes-
tic product (GDP) over the 2020s while cautioning that 
a wide range of changes could occur (23). The deficit 
reduction number was modified by a subsequent CBO 
letter on May 11, 2010, that estimated the ACA would 
require about an additional $115 billion to fund items 
not originally scored. At the time of the May 2010 let-
ter (24) there still remained a further 53 line items that 
were also authorized but not yet scored. Table 4 illus-
trates the 10-year financial summary of uninsured cov-
erage expansion provisions of the ACA.

The CBO estimates have been criticized extensively 
and subsequent estimates have shown that these pro-
jections were not accurate (25-27). The CMS’s econo-
mists recalculated their numbers in light of the health 
bill and now project that the increase will average 6.3% 
instead of 6.1% a year (25-27). This first federal gov-
ernment report on spending post-health reform proj-
ects a moderate impact of the ACA on overall health 
spending with projections reaching nearly $4.6 trillion 
by 2019 (26,27). 

A summary of NHE projections (26,27) is as 
follows:
♦ Health spending in 2010 has been projected to 

reach $2.6 trillion and account for 17.5 percent of 
GDP, up 0.2 percentage points from pre-reform es-
timates. This growth is driven in large part by the 
postponement of cuts to Medicare physician pay-
ments and legislative changes to COBRA premium 
subsidies. 

♦ In 2011, public and private health spending is ex-
pected to grow more slowly as reductions in Medi-
care physician payment rates (including a 23% re-
duction in December of 2010) come into effect and 
COBRA premium subsidies expire. 

♦ Health spending is projected to rise significantly 
in 2014 when health coverage is expanded to mil-

Table 4. Financial summary of Affordable Care Act.

Source of  Funds $ billions

Taxes and fines $517

Reduced payments to providers 368

Use of initial CLASS premiums 70

Other revenue and savings 133

Total source of funds $1,088

New Expenditures

Medicaid expansion (with CHIP *) $434

Exchange subsidies 465

Small-employer tax credits 37

Overhead and other 47

Total New Expenditures $983

Expansion-related “deficit reduction” $105

* Children’s Health Insurance Plan
Sources: 
Elmendorf to Pelosi, March 20, 2010
www.cbo.gov/ftpdocs/113xx/doc11379/AmendReconProp.pdf (18);
Elmendorf to Lewis, May 11, 2010, 
www.cbo.gov/ftpdocs/114xx/doc11490/LewisLtr_HR3590.pdf (24)
Joint Committee on Taxation, Estimated Revenue Effects of the 
Amendment, etc., Document JCX-17-10, 
www.jct.gov/publications.html?func=showdown&id=3672 



Fig. 2. Health care spending as a percentage of  GDP. 
Source: Centers for Medicare and Medicaid Services; Health Affairs 
(26)
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lions of uninsured Americans. Expanded coverage 
means overall spending is expected to increase by 
9.2%, significantly higher than the 6.6% rate put 
forward in February. Public spending is projected 
to increase by 9.7% in 2014, while private spending 
is anticipated to increase by 8.6%. 

♦ With more people insured in 2014, out-of-pocket 
spending is projected to decline by 1.1% instead of 
rising 6.4% as initially expected.

♦ From 2015 through 2019, NHE are projected to 
grow at an average annual rate of 6.7%, slightly 
less than the pre-reform projection of 6.8%. CMS 
analysts attribute this to a reduction in Medicare 
spending growth, which is projected to be 1.4 per-
centage points lower than pre-reform estimates. 

♦ Figure 1 illustrates the annual growth rates in NHE 

Source: Centers for Medicare and Medicaid Services, Office of the Actuary, National Health Statistics Group (26). 

Fig. 1. Annual growth rates in national health expenditures (NHE) under current law (September 2010 projections) versus 
prior law (February 2010 projections), calendar years 2009–2019.

Fig. 3. Cumulative change in spending by source, in billions.

Source: Centers for Medicare and Medicaid Services; Health Affairs 
(26)

*Children’s Health Insurance Program

under current law versus the prior law for calendar 
years 2009 to 2019. 

♦ Figure 2 illustrates the effect of the law with health 
care spending as a percentage of GDP.

♦ Figure 3 illustrates the cumulative change in spend-
ing by source.



Pain Physician: January/February 2011; 14:E35-E67

E44  www.painphysicianjournal.com

3.2 Pros and Cons of Cost Estimations
The reports by federal officials (25-27) cast fresh 

doubts on the argument that the health care law would 
curb the sharp increase in cost over the long-term. The 
savings were calculated to be 1.4 percentage points be-
cause it contains lower payments to health care provid-
ers, an implementation of the sustainable growth rate 
(SGR) formula with cuts exceeding 45%, with the cost 
of the fix ranging from $220 to $330 billion (28-34). The 
CBO initially estimated the federal government’s share 
of the cost during the first decade at $940 billion, of 
which $923 billion takes place during the final 6 years 
(2014 to 2019) when the spending actually starts kick-
ing in, with revenue exceeding spending during the ini-
tial 6 years (18,35,36). 

Later in 2010, after considering the multitude of 
issues reviewed, CBO, in its presentation on health costs 
and the federal budget (37), summarized that rising 
health costs will put tremendous pressure on the fed-
eral budget during the next few decades and beyond. 
They also expressed that the ACA does not substantially 
diminish that pressure. They concluded that putting 
the federal budget on a sustainable path would almost 
certainly require a significant reduction in the growth 
of federal health spending relative to current law (i.e., 
ACA).

Reinhardt (38), a health economist from Princeton, 
wrote that “the rigid, artificial rules under which CBO 
must score proposed legislation unfortunately cannot 
produce the best unbiased forecast of the likely fiscal 
impact of any legislation.” He also stated that even if 
the budget office errs significantly in its conclusion, the 
bill would actually help reduce the future medical defi-
cit. In fact, Gabel (39) from the Commonwealth Fund, 
commented that in contrasting actual spending with 
projected spending, the CBO, in all 3 cases of the pro-
spective payment system for hospitals in the 1980s, the 
Balanced Budget Act (BBA) of the 1990s, and the MMA 
of 2003 (12,40), substantially underestimated savings 
from these reform measures. 

However, others have disagreed with these re-
marks, showing examples of escalating Medicare costs 
10 times above the projections and Social Security pro-
jections which also have been out of control. In addi-
tion, an analyst from the Center on Budget and Policy 
Priorities said that Congress has a good record of im-
plementing Medicare savings. According to their study, 
Congress implemented the vast majority of the provi-
sions enacted in the past 20 years to produce Medicare 

savings (39,41,42). Capretta (29) considered the ACA as 
another runaway entitlement program without under-
standing the true cost of the legislation. He postulated 
that the reform might actually have an opposite effect 
and increase the health care costs and reduce coverage. 
A former CBO director, who served during the George 
W. Bush administration, estimated that the bill would 
increase the deficit by $562 billion (43). In addition, a 
former US Comptroller General has stated that the CBO 
estimates are not likely to be accurate, because they are 
based on the assumption that Congress is going to do 
everything they say they are going to do (44). 

Bredesen, a Democrat and supporter of President 
Obama, also felt that the ACA was a lost opportunity to 
control costs (8,45). 

3.3 Influence of the State of the Economy
A weak economy slows down the growth in health 

care expenses (46). During 2009, a year of deep reces-
sion followed by slow economic growth, national health 
care spending rose at its lowest rate in 5 decades, with 
4% growth in 2009 to $2.5 trillion, or $8,086 per per-
son. This was even slower than the growth in 2008 of 
4.7%. 

The severity and length of the recession appears to 
have profoundly influenced health spending in 2009, 
contributing to a historically low rate of growth in pri-
vate health insurance spending, slow growth in con-
sumer out-of-pocket spending, and a decline in health 
care providers’ investments in structures and equip-
ment. During this period, a large number of people lost 
their health insurance and also had less income to de-
vote to health care. 

However, during the same period, federal spending 
grew quickly due to an injection of funding to Medic-
aid since 2000 as a result of the American Recovery and 
Retirement Act (ARRA) and the subsequent enrollment 
of 3.5 million additional people into Medicaid. Further, 
spending on prescription drugs grew faster than in the 
2 previous years; 5.3% growth in 2009, versus 3.1% in 
2008, and 4.7% in 2007. 

Overall, despite the slowdown, health spending 
still outpaced the growth rate of the overall economy. 
As a result, health spending grew to 17.6% of the GDP 
in 2009, a full percentage point higher than the 16.6% 
in 2008 and the largest one year increase in the his-
tory of the national health expenditure accounts since 
1960. 
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4.0 the ImpAct on the unInsured

According to CBO estimates, the number of unin-
sured will be reduced by 32 million from current lev-
els. Despite this seemingly impressive number, it will 
still leave 23 million citizens without health insurance 
after the act is implemented fully in 2019 (47-49). It us 
also estimated that private insurance enrollment will 
rise steeply as a projected 15.8 million obtain cover-
age through the health insurance exchange plans in 
2014 (26,27). 

Newhouse (50), in assessing health reform’s im-
pact on 4 key groups of Americans showed that pa-
tients encompassing and eligible for Medicaid or 
Children’s Health Insurance Plan (CHIP), or who are 
currently uninsured, constitute approximately 30% 
of the U.S. population (in 2009). This nets approxi-
mately 16% of the U.S. health care spending. Re-
form is impactful in that it is a major gain based on 
Medicaid’s eligibility expansion. Even though this is-
sue raises fiscal, administrative, and delivery system 
issues, the supporters believe that it can be achieved 
and beneficial. 

In addition, people with individual or small group 
insurance are also expected to benefit by being add-
ed to the insurance rolls. This group is estimated to 
be approximately 5% of the population, or 15 million 
people, and includes those with individual and small-
group insurance purchased by firms with fewer than 
50 employees. Many of them are currently uninsured 
and are not eligible for Medicaid. Some have pre-ex-
isting conditions. Such insurance exemptions banned 
in the future and health insurance will be available to 
individuals through exchanges. Some people who are 
currently insured but suffer from “job lock” (hesitant 
to switch employers because they fear losing their 
benefits) might move from large firms to self-employ-
ment or to small firms that do not offer insurance. 

However, this evaluation does not consider that 
employers who provide insurance now might elect 
not to do so and pay penalties (8,45). As many as 
20 to 80 million employer insured individuals could 
lose this coverage, and some might enroll in ex-
changes (8,45,51). Further, the effects of recession 
and health insurance coverage have not been taken 
into consideration (47-49). Additionally, at an indi-
vidual mandate level, there are those who suggest 
that patients will elect to not accept coverage and 
pay the penalty as it will be cheaper than insurance 
alternatives.

5.0 effect on non-medIcAre heAlth 
InsurAnce premIums

While administration officials touted a $2,500 re-
duction in premiums for each individual (52,53), others 
have estimated that premiums will increase significant-
ly. In fact, some have stated that the effect of increased 
premiums is already being felt due to the mandated 
coverage for pre-existing conditions and the addition 
of children up to age 26 onto the parents’ policies that 
have already taken effect in 2010.

However, these assumptions and projections might 
be inaccurate. In addition, numerous pilot programs 
which will be taking effect have not been taken into 
consideration by the CBO in their estimates. These pro-
grams could in fact reduce the costs of health care, but 
they themselves are expensive and the results are not 
immediately visible. Further, the Office of the Actuary 
at CMS in their report released in April 2010, projected 
that the ACA would increase the number of Americans 
with health insurance coverage but would also increase 
projected spending by approximately 1% over a period 
of 10 years (54). Based on these estimates, the increases 
could be larger because the Medicare cuts in the law 
may be unrealistic and unsustainable (i.e., physician 
payment reform, etc.). These cuts might have a signifi-
cant effect on access for Medicare patients with a num-
ber of physicians deciding not to accept them;  15% of 
hospitals and other institutional providers could be put 
into debt (54,55). 

Following the passage of the act, several employ-
ers took multiple actions. For example, AT&T, Caterpil-
lar, Verizon, and John Deere issued financial reports 
showing large current charges against earnings (up to 
$1 billion in the case of AT&T), attributing the addition-
al expenses to tax changes in the new health care law 
(56). This is based on the provision in the new law pro-
hibiting companies from deducting a subsidy for pre-
scription drug benefits granted under Medicare Part D 
(57). Thus far, the Department of Health and Human 
Services (DHHS) has granted over 222 companies waiv-
ers from participation in the program (58). 

In contrast to CMS estimates of lower out-of-pock-
et expenses, it has been suggested that about one in 4 
covered workers now face annual deductibles of $1,000 
or more, including nearly half of those employed by 
small businesses (59). It has also been shown that family 
health premiums rose 3% to $13,770 in 2010, but work-
ers’ shares jumped 14% as firms shift the cost burden. 
Table 5 illustrates premiums under the ACA for 2016 



Table 5. Premiums under ACA 

Source: Current cost of health insurance policy based on America’s Health Insurance Plans’ (AHIP) data; future estimates based on Letter from 
Douglas Elmendorf, Director, Congressional Budget Office, to Sen. Evan Bayh, November 30, 2009 (60)

Type of Plan Current
2016

With Bill Without Bill

Large Business $13,375 $20,100 $20,300

Small Business $13,375 $19,200 $19,300

Individual Policy $6,328 $15,200 $13.100
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with increases for individual policies (60). However, 
these estimates appear to be low, as multiple insurers 
increased premiums by 50% for 2011.

Workers on average are paying nearly $4,000 this 
year toward the cost of family health coverage - an in-
crease of 14%, or $482, above what they paid last year, 
according to the benchmark 2010 Employer Health 
Benefits Survey by the Kaiser Family Foundation and 
the Health Research & Educational Trust (HRET) (61). It 
was also shown that workers’ contributions to premi-
ums have gone up 47%, while overall premiums rose 
27%, wages increased 18%, and inflation rose 12%, 
since 2005. 

6.0 ImpAct on medIcAre And medIcAId 
President Barack Obama on June 8, 2010, stated 

that the ACA is expected to keep Medicare strong and 
solvent - today and tomorrow (62). The ACA includes a 
series of Medicare reforms that will generate billions of 
dollars in savings for Medicare and strengthen the care 
Medicare beneficiaries receive (62). The new law is ex-
pected to protect guaranteed benefits for all Medicare 
beneficiaries, and provides new benefits and services 
to seniors on Medicare that will keep seniors healthy. 
Other aspects of ACA in relation to Medicare include 
improved quality of care, development in promoting 
new models of care delivery, appropriate pricing of 
services, modernization of health system, and fighting 
waste, fraud, and abuse. They conclude that with im-
plementation of these changes the life of the Medicare 
Hospital Insurance Trust Fund is increased by 12 years 
from 2017 to 2029, more than doubling the time be-
fore the exhaustion of the trust fund (63). CMS claims 
that the Medicare savings will lower beneficiaries’ Part 
B premiums by nearly $200 annually by 2018 (Fig. 4). 
CMS also argues that, historically, Medicare has often 
led the entire health care system in the adoption of 

quality and payment innovation. They show examples 
as Medicare’s physician fee schedule, diagnosis related 
groups (DRG) for inpatient hospitals, and risks-adjust-
ment systems for private plans encouraging quality and 
efficiency. Consequently, they claim that the ACA en-
sures that Medicare will continue to serve as a leader in 
driving the widespread adoption of innovative quality 
and payment strategies. 

However, it has been the intention of the ACA that 
private payers will follow the cuts Medicare is imposing 
on providers. Based on the savings they project, both 
with and without the passage of ACA, Medicare spend-
ing was projected to grow at an average annual rate of 
6.8%, reaching an annual cost of roughly $978 billion 
by 2019, and then be reduced 5.3%, reaching $852 bil-
lion by 2019 (Fig. 5). 

According to opponents of the ACA (28,64), it 
empowers bureaucratic micromanagement and price 
regulation and makes the program’s current problems 
even worse. Moffit (28) described that under the ACA, 
there are well over 100 sections of the law dealing with 
various aspects of Medicare programs, ranging from 
changes (mostly reductions) in payments for physician 
services, for hospitals, for skilled nursing homes, and 
home health care agencies, and Medicare Advantage 
Plans. Several provisions have direct impact on the 
practice of medicine by essentially increasing the fed-
eral supervision of medicine that was explicitly rejected 
when Medicare was enacted in 1965, and removing 
the professional independence of the medical profes-
sion. Davis (65) in an April 21, 2010, report observed 
the following:

“(The law) makes several changes to the Medicare 
program that have the potential to affect physicians 
and how they practice in ways both small and large, 
immediately and over time. While some of the provi-
sions have clear and direct consequences, for instance 



Source: CMS Office of the Actuary, “Estimated Financial Effects of the ‘Patient Protection and Affordable Care Act’ as Amend-
ed” (2010).

Fig. 4. Savings in annual Part B premium (63).

Source: Analysis based on data from the CMS OFfice of the Actuary’s  April 22, 2010 Memo.
Fig. 5. Medicare spending with and without reform, 2009-2019 (63)f

www.painphysicianjournal.com  E47

Patient Protection and Affordable Health Care Act of 2010

altering physician reimbursement right away, others 
have the potential to influence how physicians might 
practice in the future by changing the incentives to en-
courage improvements in the organization and delivery 
of care.”

In addition, Foster (66), Chief Actuary of CMS, in his 
analysis accompanying the Annual Report of the Medi-
care Board of Trustees, noted that Medicare payment 
rates for doctors and hospitals serving seniors will be cut 
by 30% over the next 3 years. Further, while the ACA, 
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as amended, makes important changes to the Medicare 
program and substantially improves its financial out-
look, there is a strong likelihood that certain of these 
changes will not be viable in the long range. He further 
reported that, specifically, the annual price updates for 
most categories of non-physician health services will be 
adjusted downward each year by the growth in econo-
my — wide productivity. The best available evidence in-
dicates that most health care providers cannot improve 
their productivity to this degree – or even approach 
such a level – as a result of the labor-intensive nature 
of these services. He also noted that under the policies 
of the ACA, by 2019, Medicare payment rates will be 
lower than under Medicaid. Further, he noted that by 
the end of the 75-year projection period in the Annual 
Medicare Trustee Report, Medicare payment rates will 
be one-third of what will be paid by private insurance, 
and only half of what is paid by Medicaid.

Medicare Advantage Plans will have a significant 
impact on the Medicare budget and seniors. Since the 
1970s, Medicare beneficiaries have had the option to 
receive Medicare benefits through private health plans, 
mainly health maintenance organizations (HMOs), as 
an alternative to the federally administered fee-for-
service Medicare program. However, the BBA of 1997 
(40) named Medicare’s managed care program “Medi-
care Plus Choice” and the MMA (12) of 2003 renamed 
it “Medicare Advantage.” Medicare payments to plans 
are estimated to total $116 billion in 2010, accounting 
for 22% of total Medicare spending. 

Over the course of the past several decades, Medi-
care payment policy for plans has shifted from one that 
produced savings to one that focused more on expand-
ing access to private plans under Medicare and provid-
ing extra benefits to Medicare private plan enrollees. 
These policy changes resulted in Medicare paying pri-
vate plans more per enrollee than the cost of care for 
beneficiaries in the fee-for-service program. According 
to MedPAC, payments to Medicare Advantage Plans 
per enrollee averaged 109% of the fee-for-service costs 
in 2010. 

The ACA reduces the federal payments to Medicare 
Advantage Plans over time, bringing them closer to the 
average costs of care under the fee-for-service Medi-
care program. The law also provides new quality bonus 
payments to plans beginning 2012, and beginning in 
2014, will require plans to maintain a medical loss ratio 
of at least 85%, restricting the share of premiums that 
Medicare Advantage firms can use for administrative 
expenses and profits.

In 2010, the majority of the 47 million people on 
Medicare were on the fee-for-service Medicare pro-
gram, with 24% enrolled in a Medicare Advantage 
Plan.  

Reduced cost-sharing has been described as the 
most common benefit of Medicare Advantage Plans. 
Between 2008 and 2010, the average cost-sharing in-
creased for both inpatient and outpatient services (67). 
It is expected that premiums will increase and force 
many out of the program. In contrast to the reports, 
Medicare Advantage patients have been spending 
more on prepay prior to an office visit or a minor surgi-
cal procedure than actual fees and associated deduct-
ibles even though there is a cap of $6,700 with most 
patients not reaching the cap and insurers benefiting 
from this activity. 

With regards to Medicaid and physician payments, 
many providers believe that when Medicaid patients 
enter their waiting rooms, the physicians or the hos-
pitals are not competitively using their time (68). Even 
though there is a scheduled increase in Medicaid reim-
bursement for primary care physicians, there is no struc-
tural change in the new law benefiting all physicians or 
altering the dynamics of the current Medicaid payment 
system.

Estimates from the CBO suggest that Medicaid 
will add 16 million enrollees, 50% of the expected 32 
million to Medicaid that will be covered. However, for 
the administration, the silver lining is that the effect of 
Medicaid expansion would appear to be easier to pre-
dict than individual mandates. The expanded coverage 
will be free to the states, at least through 2016, and 
to uninsured persons whose income qualifies them for 
it, and it has been projected that almost all individuals 
who are eligible will enroll. However, it is well known 
that eligibility for health insurance does not always 
translate into actual enrollment – as evidenced by the 
millions of uninsured adults who are already eligible 
for Medicaid under current law (68). 

There are multiple other regulations impacting 
Medicare and Medicaid in the health care law. One is 
the 15-member IPAB board to make Medicare payment 
policy (28). The board’s task is to make recommenda-
tions to reduce the per capita growth rate in Medicare 
spending. Unless Congress enacts alternatives to affect 
the same level of savings, the Secretary of HHS, and 
presumably, the CMS Administrator, are to implement 
the board’s recommendations. Unlike much of the 
broad grants of authority to the Secretary of HHS, the 
statutory language is uncommonly prescriptive (28). By 



www.painphysicianjournal.com  E49

Patient Protection and Affordable Health Care Act of 2010

2015, Medicare payment is to grow at the rate of health 
care inflation. By 2019, it is to grow at GDP plus one 
percentage point. In the past 20 years, CBO estimated 
that Medicare’s average annual rate of growth was 
8%. Consequently, it is a definite issue for providers to 
understand that the board can indeed cut reimburse-
ments to physicians and other medical professionals to 
hit these ambitious savings targets, as measured by in-
flation and GDP. Curiously, hospitals, which account for 
the largest portion of Medicare spending, are exempt 
from the board’s authority until 2019. 

Another law affecting physicians is the Physician 
Quality Reporting Initiative, or PQRI (69). The program 
is to improve the quality of care delivered to Medicare 
patients. If doctors report the specified quality data, 
meaning that they are complying with federal stan-
dards in the delivery of care, they get Medicare bonus 
payments. If they do not reply and do not report the 
required data, their Medicare payments are cut (69). By 
2015, the law makes participation compulsory for par-
ticipating physicians in Medicare. 

Under the ACA, CMS officials will also be charged 
with designing 20 new payment systems for physicians. 
The statute specifically calls for the reduction of Medi-
care payments away from traditional fee-for-service, 
which serves about 77% of seniors today, in favor of 
salaried physician payments (70). The bundling of pay-
ments or accountable organizations are mostly in favor 
of the hospitals and could result in limitations in the 
practice of independent medicine. 

7.0 AdmInIstrAtIve spendIng And 
regulAtIons 

Regulation shapes all aspects of America’s health 
care system, from the flow of dollars to the communica-
tion between physicians and patients. It has been well 
known that health care regulation in America is com-
plex. Government agencies at the federal, state, and lo-
cal levels direct portions of the industry, but hundreds 
of private organizations do as well. In 2004, Conover 
(71) provided an overview policy analysis of health 
care regulation as a $169 billion hidden tax. In 2004, 
Conover reported that the burden of regulation on the 
U.S. economy is sizeable, with the largest figures sug-
gesting this cost could approach $1 trillion in 2004. Not 
surprisingly, the health care industry is one of the most 
heavily regulated sectors of the US economy. Regula-
tors continue to ignore the cost of regulating health 
care services and instead increase them. Utilizing a bot-
tom-up approach, Conover (71), suggested that the 

total cost of health services regulation exceeds $339.2 
billion. After subtracting $170.1 billion in benefits, the 
net burden of health services regulation accounted for 
$169.1 billion annually in the 2004 estimation. In other 
words, he estimated that the cost of health services 
regulation outweighed benefits by 2-to-1 with a cost 
to the average household of over $1,500 per year. In 
2004, Conover estimated that the high cost of health 
services regulation was responsible for more than 7 
million Americans lacking health insurance, or one in 6 
of the average daily uninsured. Further, approximately 
4,000 more Americans die each year from costs associ-
ated with health services regulation (22,000) than from 
lack of health insurance (18,000). 

In October 2009, a Thomson Reuters report showed 
that the health care system wastes between $505 bil-
lion and $850 billion every year, an estimated one-third 
of the nation’s health care bill (72). This report indicates 
that health care waste can be attacked and health care 
costs can be reduced without adversely affecting the 
quality of access to care. This report shows that elimina-
tion of a paper-based medical record system will save 
6% of spending; overuse of antibiotics and lab tests to 
protect against malpractice exposure makes up 37% of 
health care waste, or $200 to $300 billion a year. 

Allegedly, fraud makes up 22% of health care 
waste, or up to $200 billion a year in inappropriate 
Medicare claims, kickbacks for referrals for unnecessary 
services, and other scams. Further, administrative inef-
ficiency and redundant paperwork account for 18% of 
health care waste. Medical mistakes account for $100 
billion in unnecessary spending each year, or 11% of 
the total. Preventable conditions such as uncontrolled 
diabetes cost $50 billion a year. This report also showed 
that the average U.S. hospital spends one quarter of 
its budget on billing and administration, nearly twice 
the average in Canada. In addition, American physi-
cians spend nearly 8 hours per week on paperwork and 
employ 1.66 clerical workers per doctor, far more than 
Canada (73). 

Many consider health care reform will regulate health 
care in the United States further, which is already highly 
regulated. Additional regulations are expected to increase 
costs. At present, ever increasing regulatory requirements, 
in addition to existing regulations such as Health Insur-
ance Portability and Accountability Act (HIPAA) which has 
been estimated to exceed $1 trillion by 2019 (74), BBA 
(75), MMA (12), new regulations under ARRA (75,76), ad-
ministrative regulations of ASCs (77), ICD-10 with an esti-
mated cost of $83,000 for a small practice of 3 physicians 
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and almost $3 million for large practices (78), EMRs (79), 
and many others (75,76) are overwhelming to the provid-
ers and patients with increasing costs. 

Antos (80) described that a highly regulated ap-
proach to health care reform is unlikely to reduce costs 
or improve outcomes. The fundamental issue is that gov-
ernment experts will decide when an insurance plan is 
not good enough or a treatment is not effective enough. 
Many believe that regulations in the new law are expect-
ed to reduce physician independence, patient choices, 
and eliminate personalization of medicine (81). 

In addition, it has been shown that the estimated 
national time cost to practices for interactions with in-
surance plans is at least $23 billion to $31 billion each 
year (82-84). It also has been estimated that for a physi-
cian the costs of prescription writing and refills ranges 
as high as $20,000 per year (85). Administrative com-
plexity and billing issues (83,84) cost the health care sys-
tem at least $7 billion per year, with doctors spending 
200 hours of professional time and 250 hours of prac-
tice support staff time. Of concern, the regulations in 
the ACA might actually increase many of these costs. 
With reference to accountable care organizations, the 
role of patients has not been fully defined even though 
the ACA promises to expand health insurance coverage. 
Further, issues remain with regards to physicians versus 
hospitals as leaders of accountable care organizations 
and the result on individual physician practices in the 
United States (86). 

Finally, the importance of regulations also lies in 
numerous boards issuing regulations without congres-
sional approval, one of which is the IPAB (87). This regu-
lation is based on a common theme in the health care 
reform debate in recent years that there is a need for 
a board of impartial experts to oversee the health care 
system. This board is thus vested with enormous pow-
ers. Similar issues were raised concerning  the Patient-
Centered Outcomes Research Institute (PCORI) (88-96). 

8.0 ImpAct on prActIce of medIcIne

The ACA will make health insurance available to 
an additional 34 million Americans (8). This is probably 
the best policy of the ACA and should provide many 
more patients with insurance.  However, while insur-
ance might be provided, the coverage  for many proce-
dures will be either diminished or eliminated. Further, 
concern exists that the regulatory involvement will ad-
versely affect the practice of medicine. 

As Moffit (28) has described that professional inde-
pendence could be affected  by fundamentally altering 

the relationship between individual Americans and the 
federal government. This is a result of the imposition 
of individual/employer mandates and regulations in a 
highly prescriptive fashion associated with the financ-
ing and delivery of health care in the United States. 
Moffit (28) also emphasized Berwick’s philosophy of ra-
tioning with eyes open. Moffit believes that a common 
impression among ordinary Americans is that medi-
cal professionals have professional independence and 
federal interference is inaccurate. In reality, that inde-
pendence has been gradually eroded. Under the BBA 
of 1997 (40), Congress enacted for the very first time 
a unique statutory restriction on the ability of doctors 
and Medicare patients to contract privately with each 
other for the delivery of medical services outside of the 
Medicare program. 

The, Congressional Research Service in its April 21, 
2010, report (65) observed that the law makes several 
changes to the Medicaid program that have the poten-
tial to affect physicians and how they practice in ways 
both small and large, immediately and over time. The 
report also adds that while some of the provisions have 
clear and direct consequences, for instance altering 
physician reimbursement right away, others have the 
potential to influence how physicians might practice in 
the future by changing the incentives to encourage im-
provements in the organization and delivery of care.

One of the biggest challenges in evaluating the 
ACA involves cost estimations, savings, and implemen-
tation related to the Medicare SGR formula. Inconsis-
tencies are enormous, with expenses not being taken 
into consideration, and then projected as savings. Un-
der that formula, if the Medicare physician payment 
exceeds the growth of the economy, the Medicare phy-
sician payment is automatically reduced by a propor-
tional amount (97-104). While the congressional leader-
ship has indicated a strong desire to repeal the current 
Medicare SGR payment update formula, it is still unclear 
how they intend to do it without increasing the deficit, 
the cost of which is estimated at around $250 billion. 
With continued congressional enactment of temporary 
“doc fix” patches, physicians are increasingly demoral-
ized by the recurrent problem. 

The SGR formula, which is in effect now, continues 
to hamper physician payments. Since 2002, spending 
(as measured by the SGR method) has consistently been 
above the targets established by the formula (105-113). 
Figure 6 illustrates changes in the volume and intensity 
of total Medicare physician services from 1980 to 2007 
(113).



Fig. 6. Changes in volume and intensity of  total Medicare physician services – 1980-2007.

Source: GAO analysis of data from CMS and the Boards of Trustees of the Federal Hospital Insurance (HI) and Federal Supplementary Medi-
cal Insurance (SMI) Trust Funds. http://www.nhpf.org/library/handouts/Miller-Steinwald.slides_01-15-09.pdf 

www.painphysicianjournal.com  E51

Patient Protection and Affordable Health Care Act of 2010

The SGR reduction in payment rates for physician 
services resulted in a cut of 4.8% in 2002, with CMS de-
ciding on sustained cuts of 4.4% in 2003 and beyond. 
However, in 2003, Congress responded by increasing 
payments for physician services by 1.6% instead of 
a projected 4.4% cut (12,114). In 2004 and 2005, the 
MMA replaced the scheduled rate reduction with an in-
crease of 1.5%. In 2006, the Deficit Reduction Act (DRA) 
held 2006 payment rates at their 2005 level, overriding 
an additional impending 4.4% reduction (115). In 2007, 
Congress again approved holding the 2008 payments at 
the 2005 level, thereby avoiding an additional proposed 
5.1% reduction (116). From 2008 to 2011, temporary 
measures were also undertaken (109). If the temporary 
measures were not undertaken starting January 2011, 
the cuts would have been 24.9% to 30.8% (108). The 
Medicare and Medicaid Extenders Act of 2010 (117) con-
verted SGR with a 0% update. It should be noted that 
there have not been any significant raises since the SGR 
was first implemented. The CMS issued an emergency 
regulation with payment update with a 7.9% reduc-
tion in the conversion factor from $36.8729 to $33.9764 
(109). The program, which is in obvious flux, and the 
formula which have been revised, has been utilized as 
a savings and deficit reduction measure in affordable 
health care law cost estimations and savings. There are 
challenges with the use of the SGR in this calculation.

The Association of American Medical Colleges 
(AAMC) projects a shortage of 150,000 physicians with-
in the next 15 years, while 15 million seniors will enroll 
in Medicare over the next 10 years (118). At the same 
time, the ACA is encouraging other professionals such 
as nurse practitioners and physician assistants to take a 
major role in providing health care to Americans (119-
121). The hope of policy experts is that these non-physi-
cian practitioners will primarily focus on primary care  
These practitioners will at times seek to practice ad-
vanced specialties such as interventional pain manage-
ment and maybe even surgery in the future (122-150).

The major impact on physicians of the ACA is re-
lated to IPAB and health care price controls (28,87,151-
154). The President has described the IPAB as MedPAC 
on steroids, thus many question the necessity for this. 
Many organizations, including the AMA, which has sup-
ported the ACA, oppose the IPAB. 

The legislation established specific target growth 
rates for Medicare and charges the IPAB with ensuring 
that Medicare expenditures stay within these limits. 
The IPAB must also make recommendations to Con-
gress as to how to control health care costs. More gen-
erally the IPAB will have 15 members appointed by the 
president for 6-year terms, supplemented by 3 officials 
representing the DHHS. IPAB members are supposed 
to be nationally recognized experts in health finance, 



Determination Year (DY)

By April 30 Chief Actuary of CMS makes projections and determination

By September 1 Draft proposal sent by IPAB to MedPAC for consultation
Draft proposal sent by IPAB to Secretary for review and comment

Proposal Year (PY)

By January 15 Proposal submitted by IPAB to Congress and the President

By January 25 Secretary submits own proposal to Congress and the President, with a copy to MedPAC, if IPAB was 
required to submit a proposal but failed to do so

By March 1 Secretary submits report containing review and comments to Congress on IPAB proposal (unless the 
Secretary submitted own proposal because IPAB failed to do so)

By April 1 
Deadline for specified congressional committees to consider the submitted proposal and report out legisla-
tive language implementing the recommendations. Congress has the authority to develop its own proposal 
provided it meets the same fiscal requirements as established for the Board and meets this deadline.

Beginning August 15 Secretary implements the proposal subject to exceptions

On October 1 Recommendations relating to fiscal year payment rate changes take effect

Implementation Year (IY)

On January 1 Recommendations relating to Medicare Part C and D payments take effect
Recommendations relating to calendar year payment rate changes take effect

Table 6. Three-year sequence of  events. 

Source: CRS analysis of P.L. 111-148 as amended (7).
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payment, economics, actuarial science, or health facility 
and heath plan management and to represent provid-
ers, consumers, and payers. The ACA appropriated $15 
million for the IPAB for 2012 and increases its funding 
at the rate of inflation for the subsequent years. Thus 
IPAB not only will affect Medicare payments, but also 
the entire health care industry. The purpose of the IPAB 
is to reduce the per capita rate of growth in Medicare 
spending indefinitely. It should be noted that in most 
years Medicare’s per capita growth has been below or 
equal to growth in the private sector. The IPAB reduc-
tions would be in addition to the approximately $500 
billion savings in provider payments already included in 
health care reform legislation, which could jeopardize 
both access for Medicare beneficiaries and even infra-
structure for the broader health care system. There is 
no congressional authority over this board. However, 
the CBO concluded in its analysis of the ACA that the 
IPAB would reduce Medicare spending by $28 billion 
over the period from 2010 to 2019, with significant sav-
ings continuing beyond 2019.

IPAB will operate as follows: if the actuary of the 
CMS determines that Medicare expenditures will ex-
ceed a target rate of growth, the IPAB is required to 
develop proposals to save costs to achieve a minimum 
reduction in excess expenditures. The target rate of 
growth is set out in the law, for years prior to 2018, as 
the average of the consumer price index for all urban 

consumers (CPI-U) and the medical care competence of 
CPI-U. In addition, for years 2018 and thereafter, the 
target rate growth is set as the GDP plus 1%. If these 
growth targets are exceeded, the proposals developed 
by the IPAB must be designed to achieve savings tar-
gets, which Congress specified as the lesser of the excess 
growth rate (projected growth minus target growth) or 
a defined percentage of the program spending (0.5% 
in 2015, 1.0% in 2016, 1.25% in 2017, and 1.5% in 2018 
and beyond) (116). Table 6 illustrates a 3-year time ho-
rizon for IPAB proposals (7,151). 

The National Commission on Fiscal Responsibility 
and Reform, appointed by the president, also endorses 
multiple aspects of the ACA (155). The draft proposal 
recommends speeding up cuts to Medicare Advantage 
and charity care payments to hospitals, both provisions 
in the ACA. The proposal calls for a much stronger 
IPAB, which already has been criticized. The commission 
also recommends replacing Medicaid payments with a 
“capped allotment.” In addition, the commission calls 
on seniors to pay more towards their health care, call-
ing for “expanding cost sharing.” 

The PCORI focuses on comparative effectiveness 
research and provides impressions about the effec-
tiveness of various modalities without taking into 
account  cost-effectiveness and that safeguards are 
provided with it cannot be used for denial of cover-
age, etc. However, as soon as the reports are released, 
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the coverage determinations are made, mostly nega-
tively. Thus, PCORI is equivalent to National Institute 
for Health and Clinical Excellence (NICE) in the United 
Kingdom (88-90,92-96). Interestingly, the role of NICE 
in the National Health Service (NHS), which is highly 
prescriptive, has been questioned. NHS essentially is 
turning away from NICE and attempting to empower 
physicians in a major shift in the policy since its incep-
tion (156-171). In addition, Cochrane reviews, NICE, 
AHRQ, and other organizations are becoming com-
mercialized with limited clinician input and method-
ologically focused evaluations, essentially creating a 
shadow governance of health care. 

Interventional pain management as an evolving 
specialty has faced significant problems with these 
evaluations (89-96,172-191). Specifically challenging 
has been the inability to question the judgment of the 
methodologists, even though there is substantial evi-
dence of effectiveness of some of the techniques (192-
240). Finally, PCORI has included in their membership 
only a few clinicians, even though there are multiple 
medical doctors who function as administrators and 
methodologists. 

9.0 the present stAte of the AcA

9.1 Cost Control
Of all the arguments about the ACA, cost control 

has been one of its major motivations. Supporters of the 
act argue that even from a purely “green eye shade” 
viewpoint, the bill will significantly reduce costs (127). 
The projection suggests that with reform, total health 
care expenditures as a percentage of the GDP will be 
0.5% lower in 2030 than they would otherwise have 
been. Indeed, the Commonwealth Fund projected that 
expenditures for the whole health care system will be 
reduced by nearly $600 billion in the first decade (241). 
Even so, these analysts acknowledged that these savings 
will be illusory if health care delivery to bring down the 
long-term growth in costs is not implemented, and if 
we do not follow the ACA’s path to doing so. 

However, Bredesen (8) differs with the support-
ers and believes that the ACA does not fix the finances 
of our health care system - neither public nor private. 
Further, he describes that America is on a dangerous 
collision course with fiscal reality that we can’t ignore 
much longer. He argues further that the cost control es-
timates are unrealistic as employer sponsored insurance 
will be changing and many people will be enrolling into 
exchanges. In addition, the growing bureaucracy and 

control will increase costs. Bredesen believes that costs 
must be controlled by changing multiple components 
including drug pricing. 

The CBO, in their scoring of the ACA, considered 
that one of the significant ways of paying for expand-
ing health insurance coverage was the use of premiums 
from the new Community Living Assistance Services and 
Supports (CLASS) Act entitlement that was established. 
In this proposal, the legislation begins collecting premi-
ums for this insurance in 2015, but doesn’t begin pay-
ing out benefits until 2020, which is outside of the CBO 
10-year time horizon (8,16,29,31,32). The CBO scoring 
of the legislation takes those first 5 years of premiums 
and drives them to paying for its expansion and cover-
age. The diversion represents $70 billion of the offsets 
to the costs of the legislation. It also assumes that when 
it becomes necessary to begin paying benefits in 2020, 
there will be other premiums from other Americans 
to cover the cost. The challenge of these assumptions 
seems obvious, relying on  what is essentially a flawed 
formula. (8). 

The second issue is related to the credit of $198 
billion savings from reducing Medicare provider rates 
in future years.  This is widely opposed by the physi-
cian community and has never been realized in the past 
(8,16,28,29,31-33,101-117). 

Essentially, it appears that the ACA was made po-
litically acceptable by setting up a series of challeng-
ing assumptions (8). When the CBO announced that the 
legislation would indeed reduce the deficit, the political 
path to passage was cleared, however, if proper adjust-
ments are made and CLASS Act funds and “doc fixes” 
are taken out, and also add an additional $115 billion 
to the cost of the legislation which was provided by the 
CBO in May 2010, it appears that the ACA will increase 
the deficit rather than reduce it (8,16,28,29,31-33). 

9.2 Public Opinion
Despite the fact that the law has already started 

taking effect, public opinion remains against the aggre-
gate of what is known as health care reform. Critics of 
the ACA continue their campaign with doubts about 
its cost-containment measures and overall fiscal impact. 
The results of the 2010 midterm elections represent a 
wake up call for the political class. The midterm elec-
tion results in part reflected public perceptions about 
the health care legislation. However, the opposition of 
the public did not freshly manifest itself at the time of 
these elections. Of 10 polls conducted just prior to the 
passage of the bill, none found a majority in support. 
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Three found about equal opposition and support, 5 
found a plurality expressing opposition, and 2 found 
a majority expressing opposition (242). However, some 
of the ideas which showed majority support, such as 
purchasing drugs from Canada, limiting malpractice 
awards, and reducing the age to qualify for Medicare, 
were not enacted.

Apart from the results of the midterm elections, af-
ter the bill was passed, some polls reported that 55% of 
likely voters favored repealing the bill (243), whereas 
some polls reported that Obama’s approval rating im-
proved (244,245). Even then, as shown by CBS News, 
only 34% of Americans approved of President Obama’s 
handling of health care and 32% approved of the 
health care bill signed into law (246). 

On the eve of the Republican vote in the House on 
repealing health care reform, the United States con-
tinues to be split on repeal of the health care law, but 
it appears that Republicans have the fuel for roll back 
(247). USA Today (247) reported that Americans are 
closely divided over whether the new Republican-con-
trolled House should vote to repeal the health care law 
that was enacted just last year. However, partisans on 
both sides are united, with Republicans solidly back-
ing the repeal and Democrats overwhelmingly want-
ing the law to stand (248). A Gallup Poll conducted 
and published on January 8, 2011, (248) showed that 
independents are evenly  split on the issue; however, 
political parties are united with their stand on the 
health care law. This poll showed that 46% of those 
surveyed say they want their representative to vote 
for repeal, in contrast to 40% who want the law to 
stand. While 80% of the Republicans support repeal, 
only two-thirds of the Democrats want the law to stay 
in effect. However, Independents are inclined to sup-
port the repeal, but by a margin too small to be statis-
tically significant. 

Most do not believe that the health law will be re-
pealed with no path in the Senate and near certainty 
that the President would not sign a repeal law that 
would destroy one of his administrations singular legis-
lative accomplishments.  Nonetheless, the repeal vote is 
likely to be followed by months of efforts to chip away 
some provisions of the law and to deny other provisions 
the federal funding they need to be implemented. In 
support of the health care law, the CBO has issued a 
statement that repeal would result in an increase in the 
national debt by about $230 billion from 2012 to 2021; 
however, these results have been challenged because 
of the underlying methodologies. (249). 

9.3 Health Insurance Premiums
Several health insurers stated that they are seeking 

rate increases as a direct result of the law or unrelated 
to the ACA (250-258). The rate increases applied mostly 
to employees of small businesses of less than 50 people 
and to people who buy plans as individuals. It has been 
estimated that some customers could experience rate 
increases of over 20% (259). However, the administra-
tion stated that insurers had already planned to raise 
rates and were using the bill as an excuse. In addition, 
some insurance companies also announced that in re-
sponse to the law, they would end the issuance of new 
child-only policies (260,261).

The DHHS informed health insurers that raise pre-
miums 10% or more that they will face new regula-
tor scrutiny (262). This is the latest effort to show that 
the ACA is helping tame rapidly rising rates. The new 
rules stop short of giving federal regulators the power 
to block increases, but they mark an expansion of fed-
eral oversight in an area traditionally controlled by the 
states. Insurers have accused the Obama administra-
tion of playing politics with rates, saying they are being 
blocked from raising premiums even when the increas-
es are justified by higher costs for medical care (262). 
Under the guidelines, which are preliminary, insurers 
would have to post detailed justifications online when 
the proposed rate hike is double-digit. The rules also 
define more clearly how regulators should ascertain 
whether a rate increase is reasonable. Insurers believe 
that this will create new burdens. However, the rules 
continue to leave most of the regulations in state hands 
which are poorly organized and mostly ineffective. 

The DHHS estimates the rule change would cost 
insurers about $10 million to $15 million at first and 
then up to $4.5 million a year between 2011 and 2013 
(262,263). The ACA has begun to help states strengthen 
or create rate review processes. On August 16, 2010, 
HHS awarded $46 million to 45 states and the District 
of Columbia to help them improve their oversight of 
proposed health insurance rate increases. This is part 
of the $250 million that the health reform law makes 
available to states to take action against insurers seek-
ing unreasonable rate hikes (263). Consequently, the 
proposed regulation is expected to help safeguard 
consumers from unreasonably high rate increases by 
providing consumers with detailed information on pro-
posed increases. This new proposed rate review regula-
tion will also work in conjunction with the medical loss 
regulation released on November 22, 2010, to make the 
health insurance marketplace more transparent and in-
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crease the value consumers receive for their health care 
premium dollars (264). 

Even though most companies don’t plan to drop 
coverage (265-267), 30% of those surveyed said that 
companies plan to spend less on health benefits - indi-
cating potential benefit cuts. 

The issue of enrollment of people with pre-existing 
conditions is thought of as one of the most humanitar-
ian achievements of the ACA. However, the data shows 
that only 8,000 have enrolled in a health plan for pre-
existing conditions as of November 1, 2010 (268). Peo-
ple who have been denied coverage by private insurers 
because of pre-existing conditions and who have been 
uninsured for at least 6 months are eligible to partici-
pate in the pre-existing condition insurance plan (PCIP). 
The statistics show that the idea is to give patients who 
have no access to private coverage because of their 
condition a way to get insurance, while they wait for 
the state based health insurance exchanges to launch 
in 2014. Almost 6 million Americans are potentially eli-
gible for the program, which runs through 2013. How-
ever, because the $5 billion in federal funding desig-
nated by the law won’t be enough to cover all eligible 
individuals, the CBO projects enrollment will average 
only 200,000 a year between 2011 and 2013. The PCIP is 
administered by either individual states or the federal 
government. Twenty-three states and the District of Co-
lumbia decided to let the federal government oversee 
their programs. People in those areas began signing up 
July 1, 2010. The remaining 27 states chose to admin-
ister their own programs, their start dates varied, but 
all plans are up and running. Enrollment numbers vary 
widely by state due to a combination of factors, includ-
ing differences in PCIP costs, the number of uninsured 
people, and the insurance terrain for high-risk individu-
als in each state. It is believed that the numbers are low 
at the present time because consumers don’t know that 
programs exist. 

Consequently, it appears that the so-called pre-ex-
isting condition provision in the ACA, which has helped 
few through private insurance and some through the 
exchanges, has provided ammunition for private insur-
ers to raise premiums on all. Indeed, the coverage can 
be achieved through exchanges rather than private in-
surers without raising everyone’s premiums. 

9.4 State Opt-Outs
The ability of the states to opt-out of parts of na-

tional health reform and gain more flexibility to contin-
ue working on their own brands of health system reform 

has been debated (269). Beginning in 2017, the opt-out 
provision in the health reform law allows states to re-
quest federal waivers to be exempted from certain re-
quirements in the law. As an example, states could opt-
out of the requirements for mandatory coverage, health 
insurance exchanges, and penalties for employers that 
don’t provide coverage (8). However, states must first 
revise a coverage program that is at least as comprehen-
sive and affordable as the health reform law, as judged 
by the Secretaries of DHHS and the Treasury. Now, the 
Senate is considering a measure that would move up the 
states’ opt-out date to 2014, when most of the health re-
form law’s key provisions, including the insurance man-
date and health insurance exchanges, take effect (270). 
The bill is a reflection of some states programs such as 
Massachusetts, Oregon, Vermont, and others who spent 
years customizing their health systems and establishing 
state-directed health coverage. In addition, some of the 
states are also looking at a single payer system.  

9.5 Medical Loss Ratios
The DHHS issued final regulations on November 

22, 2010, on what health insurers must do to meet the 
medical-loss ratio requirement as part of the new health 
system reform law. Starting in January 2011, if health 
plans don’t spend enough of their premium dollars 
on medical care and quality improvement, they must 
provide a rebate to customers in 2012. Further, insur-
ers will need to report publically how they spend pre-
mium dollars beginning next year. The regulations also 
specify that insurance companies in the individual and 
small group markets need to spend at least 80% of the 
premium dollars they collect on medical care and qual-
ity improvement activities, whereas those in the large 
group market must spend at least 85% (263,271). The 
DHHS believes that these new rules, based on the ACA, 
are an important step to hold insurance companies ac-
countable and increase value for consumers. DHHS of-
ficials believe that the regulations will help rein in a 
substantial portion of insurance company spending on 
services unrelated to medical care, such as executive sal-
aries, underwriting, marketing, advertising, and other 
administrative costs. It is believed that these overhead 
costs contribute little or nothing to the care of patients 
and the health of consumers. 

9.6 Constitutionality of the Individual 
Mandate

The constitutionality of the individual mandate 
also has been questioned (272). Multiple organizations 
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and lawmakers who opposed the passage of the act 
continue to take action against the ACA. The target of 
the actual and threatened lawsuits is based on several 
key provisions of the bill, including the constitutional-
ity of the individual mandate and various other aspects. 
Constitutionality of the individual mandate takes center 
stage (273-278) of these efforts. On December 13, 2010, 
U.S. District Judge Hudson (279), in his ruling, stated that 
the law’s requirement that most Americans carry insur-
ance or pay a penalty exceeds the constitutional bound-
aries of congressional power. Thus far, of the more than 
20 federal lawsuits filed against the overhaul, judges 
in 2 of those cases ruled in favor of the administration. 
However, Judge Hudson didn’t grant the plaintiff’s re-
quest for an immediate nationwide injunction against 
the entire law or against the requirement that most 
Americans carry insurance, which begins in 2014. The 
Supreme Court is ultimately expected to settle the issue 
after the Virginia case and other similar ones wind their 
way through the courts. The supporters argue that the 
ruling amounts to an attack on one of the law’s most 
popular provisions – the ban on insurers denying cover-
age with pre-existing health conditions. They say that 
piece of the law cannot work unless coupled with the 
requirement that nearly all Americans carry insurance. 

However, both sides are bolstering their arguments 
(280). While Republican leaders and Congress and else-
where are formalizing their opposition to the national 
health reform law, 6 hospital associations, more than 
75 state legislators, and others have filed or requested 
permission to file amicus briefs defending the health 
reform law. Multiple hospital associations are favoring 
the law, arguing that hospitals would be affected dis-
proportionally if the law were repealed because hospi-
tals would be forced to continue to care for millions of 
uninsured people. The American Academy of Pediatrics 
also is working on a brief supporting the health reform 
law.  

Some believe that if the Supreme Court rules that 
the individual mandate is unconstitutional it will bring 
down the entire ACA, however, others do not see it that 
way (281). Interestingly enough, even though insurers 
continue to complain about many of the provisions of 
the ACA pertaining to them, they have never openly 
opposed the law, but rather have assisted the law to be 
passed, and do not support repeal (282). 

Laszewski (283) writes that the individual mandate 
is a tepid attempt to protect the integrity of the health 
insurance market by forcing people to buy health insur-
ance before they became sick. Further, the individual 

mandate’s fine for not buying coverage is only 1% of 
family income or $95 for each family member not cov-
ered, whichever is greater in 2014; 2% of income or 
$325 per family member, whichever is greater in 2015, 
and $695 or 2.5% of income or whichever is greater 
in subsequent years. However, children are insured at 
half the price. Consequently these fines are meaningful 
for not buying insurance, but only a fraction of what a 
consumer would pay for health insurance. Alternative-
ly, families would be required to pay under the health 
law toward their health insurance premium based upon 
their total family income - net of the federal subsidy as 
shown in Table 3 (8,21). 

Consequently, if the individual mandate is eventu-
ally found to be  unconstitutional by the Supreme Court 
there will be attempts to substitute an alternative 
means to protect the insurance market from the “anti-
selection” or “adverse selection” that would occur as 
people held back on purchasing health insurance until 
they needed it. Laszewski (283) believes that one pos-
sible alternative to the individual mandate would be to 
allow consumers to purchase coverage only at limited 
open enrollment periods. In essence, he believes that 
the alternative scheme could be much more effective at 
protecting insurance markets, as well as far more politi-
cally palatable for consumers faced with paying either 
an unaffordable insurance fine or an even more unaf-
fordable insurance premium, than the current weak in-
dividual mandate before the courts. 

10.0 reformIng the heAlth cAre 
reform In the congress

Even though Republicans have gained the major-
ity in the House of Representatives and increased their 
number of senators in the Senate, per above, the repeal 
of the law appears to be impossible. It would seem that 
Republicans must decide on a legislative strategy that 
can win votes in 2012 and at the same time fulfill the 
promises they made in the 2010 campaign. Thus, the 
question is, how far could Republicans go in modify-
ing health care legislation without making the govern-
ing provisions unworkable (9). Another issue is related 
to the early signs of flexibility on the part of executive 
branch agencies in interpreting and enforcing new 
rules. This might make it more difficult for Republicans 
to convince private sector decision makers that the ACA 
is unworkable. In addition, some claim that the focus on 
Washington politics might overlook the actions already 
being taken by states and private firms to prepare for a 
new way of doing business in health care. 
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The Republicans, with substantial gains of 63 seats 
in the House, will have little difficulty passing bills; how-
ever, the fate of those bills lies in the hands of the Sen-
ate. Consequently, efforts to repeal or make substantial 
changes to the ACA will likely never reach President 
Barack Obama’s desk for his veto and are guaranteed 
to receive the veto if they do reach his desk. Some have 
suggested that the new leaders in the House will fo-
cus on health care reform by defunding existing provi-
sions. Consequently, the Republican leadership, apart 
from their individual feelings and promises, must make 
strategic decisions with advancing legislation, which 
may alter major provisions of health care reform. How-
ever, while it is conceivable that major and substantial 
changes might be made in health care reform, it would 
require compromises by Republicans and Democrats, 
which seem to be impossible at the present time in 
Washington. Some governors are seeking to promote 
innovative, market-based reforms within their states. 
States must implement major sections of the new law, 
but many are financially strapped and concerned about 
the cost of the reform and its ability to meet their 
population’s needs. Consequently, multiple states are 
already seeking waivers. Even then, considering the 
political atmosphere, it appears that, Congress will not 
pass any major health legislation over the next 2 years, 
and the health sector and private employers will be 
hard at work preparing for 2014, when many of the 
ACA’s provisions take effect. 

Supporters of the reform argue that accelerat-
ing health care innovation and many of the provisions 
would reform health care. Supporters also believe that 
government payment for health care is the best way to 
contain costs (284). However, at present, multiple coun-
tries with government run health systems, including the 
UK’s National Health Service (NHS), is looking at its sys-
tems and reforming the power of NICE (156-171). Fur-
ther, in Canada (285), the Fraser Institute’s 20th annual 
waiting list survey provides that waiting time has risen 
from 16.1 weeks in 2009 to 18.2 weeks in 2010. Com-
pared to 1993, the total waiting time to see a specialist 
or undergo an intervention was 96% longer. 

Oberlander (286) presents a different view of the 
future of health care reform – beyond repeal. He de-
scribes that overturning the law would effectively de-
insure 32 million Americans, deregulate the insurance 
industry, strip insured persons of coverage protections 
and enhanced benefits, and worsen the projected fed-
eral budget deficit- all while the number of people 
without insurance gallops upward, along with pre-

mium prices. However, all these assumptions by Ober-
lander (286) are questionable as discussed throughout 
this article. 

Oberlander (286) also discusses the deficiencies of 
the GOP health care plan which was presented by then 
minority leader Boehner. While it was reported to po-
tenitally reduce the federal deficit by $68 billion from 
2010 to 2019, it would insure only 3 million additional 
Americans (287). Other issues related are that parts of 
the ACA have already gone into effect. Repealing the 
entire bill would mean that some Americans would 
lose benefits — including insurance reforms that al-
low parents to keep children on their plans until the 
age of 26 and that prohibit insurers from imposing 
lifetime limits on coverage. However, Oberlander ac-
knowledges that the challenges to implementing the 
ACA will also come at the state level, since states are 
responsible for overseeing many of the law’s key pro-
visions, including expanding Medicaid, establishing 
health insurance exchanges for the uninsured and 
small businesses, and regulating private insurers. He 
further notes that beyond the courtrooms, the ACA is 
politically vulnerable to challenges, partly because it is 
not very popular.  The public remains deeply divided 
over the law and the question of whether to keep, 
improve, or jettison it (288). Other disadvantages de-
scribed about the ACA by Sage are that the law suf-
fers from something of an identity crisis (289). Unlike 
Medicare or Social Security, the ACA is not a single 
program. Rather, it is a collection of mandates, public 
insurance expansions, subsidies, and regulations that 
affect different groups of Americans in different ways 
and at different times. Thus, Sage (289) believe that it 
should be renamed “Americare.”

In reality, repeal is impossible. Some aspects of the 
health care law have been implemented and the public 
in general like aspects of these provisions. Consequent-
ly, one of the options for Republicans is that they could 
choose to retain popular benefits and target repeal of 
controversial policies such as the individual and em-
ployer mandates, or reductions in projected Medicare 
spending. 

11.0 conclusIon

The newly implemented health law is historic and 
has major advances; however, it is deficient on cost con-
trols, creates extreme regulatory burdens, potentially 
raises taxes, and empowers regulators and the insurers. 
In essence, supporters would even like to rename the 
ACA as “Americare” (289).
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Advocates of the repeal of the health care reform 
should provide alternative approaches rather than 
vague arguments against the ACA. Overall, some parts 
of the ACA may be reformed, but the ACA already is 
growing roots. Thus, it will be extremely difficult to 
repeal.

The key issues to be looked at are related to reduc-
ing the regulatory burden on the public and providers, 
and the role of IPAB and PCORI. Solutions need to be 
comprehensive and include controlling the drug and 
durable medical supply costs with appropriate negoti-
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