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' World Food Programme, ‘WFP food security atlas for Afghanistan’, available at: http:/foodsecur-ityatlas.org/afg/country/
socioeconomic-profile/introduction (last visited 14 April 2011).

> UN Data, ‘Afghanistan’, available at: http://data.un.org/CountryProfile.aspx (last visited 14 April 2011).

* UNICEF, ‘Afghanistan’, available at: http://www.unicef.org/infobycountry/afghanistan_statistics.html

(last visited 14 April 2011).
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* International Committee of the Red Cross, ICRC Survey on the Impact of Armed Conflict on Civilians: Views from
Afghanistan, 09-02-2010 Report, available at http://www.icrc.org/eng/resources/documents/report/views-from-field-report-
afghanistan-230609 .htm (last visited 6 May 2011).

LI A B R T 4R B B 2 AR B 98 HE BB, in Afghanistan: Annual Report 2010: Protection of Civilians in Armed
Conflict, available at: http://unama.unmissions.org/Portals/yUNAMA/human%?20rights/March%20PoC%20Annual %20
Report%20Final.pdf (last visited 6 May 2011).
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Tournament of Shadows: The Great Game and the Race for Empire in Central Asia, Basic Books, New York, 1999.
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* See Christine Noelle, State and Tribe in Nineteenth-century Afghanistan: The Reign of Amir Dost Muhammad Khan
(1826-1863), Curzon Press, Richmond, 1998.

* See Hasan Kawun Kakar, Government and Society in Afghanistan: The Reign of Amir ‘Abd al-Rahman Khan, University
of Texas Press, Austin, 1979, pp. 73-91.

® Leon B. Poullada, Reform and Rebellion in Afghanistan: King Amanullah’s Failure to Modernize a Tribal Society, Cornell
University Press, Ithaca, 1973, pp. 160-213.
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¥ For more detailed discussion, see Thomas J. Barfield, “Weak links on a rusty chain: structural weaknesses in Afghanistan’s
provincial government administration”, in M. Nazif Shahrani and Robert L. Canfield (eds), Revolutions and Rebellions in
Afghanistan: Anthropological Perspectives, Institute of International Studies, University of California, Berkeley, 1984, pp.
170-184.
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C R BERR A L ERHIH 4+ . See Rajat Ganguly, Kin State Intervention in Ethnic Conflicts: Lessons from
South Asia, SAGE Publications, New Delhi, 1998, pp. 162-192.

' See Anthony Arnold, Afghanistan’s Two-party Communism: Parcham and Khalg, Hoover Institution Press, Stanford,
1983, pp. 52-56; Henry S. Bradsher, Afghan Communism and Soviet Intervention, Oxford University Press, Karachi, 1999,
pp. 20-23.

"! Christopher Andrew and Vasili Mitrokhin, The World Was Going Our Way: The KGB and the Battle for the Third World,
Basic Books, New York, 2005, p. 386.

? See, for example, Gilles Dorronsoro, Revolution Unending: Afghanistan, 1979 to the Present, Columbia University Press,
New York, 2005, p. 85.
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"* Michael Barry, “Répressions et guerre soviétiques”, in Les Temps Modernes, Nos.408-409, 1980, p.183.
" See Odd Arne Westad, “Prelude to invasion: the Soviet Union and the Afghan communists, 1978-1979”, in International
History Review, Vol. 16, 1994, pp. 61-62.
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" James G. Hershberg (ed.), “New evidence on the Soviet intervention in Afghanistan”, in Cold War International History
Bulletin, Nos. 8-9, 1996-1997, p. 147.

' Tim Weiner, Legacy of Ashes: The History of the CIA, Penguin, New York, 2007, pp. 365-367.

'" Gabriella Grasselli, British and American Responses to the Soviet Invasion of Afghanistan, Dartmouth Publishing Co.,
Aldershot, 1996, p. 121.

17



FMEF: e SHIRER

SR, FRUEWIX — L BN (R4 T 19894F i T%BL) , 1H
iR T —2aakbA R L B EER )RR

77 Bl 6%

TARAARBE TG T — A0 BRI BUR IS . IR RN AR AR 2
PASCHER BT B, (BB A I3 S R 2 15 A7 Sk — A By Bkl 1 Hegk
S FRRIRE D . BRIBE, TRIRAYSCHE TR (A A — AR T R
SLRIGHIEENE , e — M EMAERF RS, AR TARGEIVEREIN G, %
A /RAAE P BB G RSt T Sk b, VRCATENCRNS) B BRI A TR A5
B ERIBTE T BOMAE IR AR IR CAR R . JRIBRAVIZ B ARG 1 X — ()
Rk, HARAE AR, B ZHT. Ak, kX —U)8 A EE
AT T T2 A AR S 7 2 TR I B, I T 2 o 0 B it
TRIHRRIB R R A A= 25, (HHEGF B AR e R B3 {2 ML, A
& 5 21 BT 5 T 9 SR A N ATTRR A Ph -2 58 —  SXAERIPRE TR /R #hif
BELAE, FRMIEVAR—RED LRI ALY,

kA

B EFAAAERHRDUR At & 0, (RPN B WA A “ &k
BT, BAREATRARIN . PIEITERFRVER L M 25, iR e DA
TFIRIGEN B, BT E R R A — R IE T, DB 3 s
HIRLRE, M AR RE R PEAE 20 20 804 AR — T (X AT 1
WAELABRIESARER) , E199VELUGRIIEA—/~ 595 (A 16 Z AR T E K
BOFGR—8E) o E5E W TR E R —AREK., #dk. =
], Z e Ak ) 4 5 1A AR S35 X —— IR R B VP 2 R B BB & =
A BT QL ERITEIR, W8 b T v D /R GHS R 51T 32 Y
s sE” BT RIUT h RS RAVRAIN O RET , HEIERIR-9E
SCARE SOV B AE- SRR AN D NP R BB Bl (b1 N2 IR R BRI, Sk

BT R HHIE LT 558, see Olivier Roy, Islam and Resistance in Afghanistan, Cambridge University Press, Cambridge,
1990, pp. 98-148; Abdulkader Sinno, Organizations at War in Afghanistan and Beyond, Cornell University Press, Ithaca, 2008,
pp. 119-172,

18



INTERNATIONAL

of the Red Cross

A A RAVITBIE ) DARBT 8- Rifi-hi o /R-28 K (3E 23t 52 BRI TPl hs
B2 B LG EE BRI ) S NGB MNSEIR . X 2E5EIR BCA [ br % B
S I ER e 47 /M ON= e X 0 3 P51 o N ot N D Ll U N R R D S 7/ 0
R A G ZRET R e A 7R AL A8 2N A 7Rk A ) S 3 A8 P B - T 5 f S 4
B USRI IO AR T, AL TE S 3 A A b X et S ZE A AN
FFERAT TR ARRIATE, T TIRERT R AEm0hsE.,

A ERRIHLIX S ¢

FEREA20HE2E804R A0, AR F AP T3 A0 A B AR B2 91 T RYSE EID
FEIE- MG e G TR AT I AR S 4, (XA E KA E B OB AR
IR % . 3B E BT S n B S D al, IR 2 REh L BLX — B R
FB, Mtz T, BREHAR -EE R AL, T H S0 TR 5
i H 194THE LKk — ELAE B AR K W, PR b R 0T JHL T 33 1 8 S B g A £
HY R SO B, A (0 ) 1 SCRr B R PP 2= S, il an s se oIk
IR L 58— 5 K A LA SR b A VR T = R R A e p i . TEh 2%
i H WK R G TR & T BRI E B L T LA T/ 2, RAE T2 58 Bt
RPGTISE T A NG & — mH A D EXAE AR B RN . D IR ERR
SBEPT 2 S ST EAR KSR AT T LAL, JF HUERE Sk gh 22 BT A B B AR
gk, MiAH— NGRS LEE B T FRIEY, £X—A
AT TERAE R P SR AP 22 R H 6 R T ARG W

SHIH 4

TN B2 NPT T T RATTRIZERA o K il /R R ELTF R 1985483 ] B
AR AE RS A, PTG B TR S T RIAT s AR R AR AR
198642 Hi8E27 ik 3404 b, ROREFFICHFIETRRA “HilLisn” o *'SA

Y T IRFIHEIE B E £ 15 5., see William Maley, The Afghanistan Wars, Palgrave Macmillan, New York, 2009,
pp. 52-55,

** See Mariam Abou Zahab and Olivier Roy, Islamist Networks: The Afghan—Pakistan Connection, Hurst & Co., London,
2004, pp. 53-57; Rizwan Hussain, Pakistan and the Emergence of Islamic Militancy in Afghanistan, Ashgate, Aldershot,
2005, pp. 93-133.

*' Materialy XXVII s’ezda Kommunisticheskoi partii Sovetskogo Soiuza [Materials of the 27th Congress of the Communist
Party of the Soviet Union], Izdatel’stvo politicheskoi literatury, Moscow, 1986, p. 69.
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* Kim M. Tsagolov and Selig S. Harrison, “Afganskaia voina: vzgliad iz segodniashnego dnia [The Afghan war: a view
from the present day]”, in Vostok, No. 3, 1991, p. 53.

** See Phillip Corwin, Doomed in Afghanistan: A UN Officer’s Memoir of the Fall of Kabul and Najibullah’s Failed Escape,
1992, Rutgers University Press, New Brunswick, NJ, 2003.

** Noor Ahmad Khalidi, “Afghanistan: demographic consequences of war, 1978—1987", in Central Asian Survey, Vol. 10,
1991, pp. 101-126.

* See Jeri Laber and Barnett R. Rubin, “A Nation is Dying”: Afghanistan under the Soviets 1979-87, Northwestern
University Press, Evanston, 1988; The Afghanistan Justice Project, Casting Shadows: War Crimes and Crimes against
Humanity 1978-2001, Afghanistan Justice Project, Kabul, 2005; William Maley, “Human rights in Afghanistan”, in
Shahram Akbarzadeh and Benjamin MacQueen (eds), Islam and Human Rights in Practice: Perspectives Across the
Ummah, Routledge, New York, 2008, pp. 89-107.

** See Susanne Schmeidl and William Maley, “The case of the Afghan refugee population: finding durable solutions in
contested transitions”, in Howard Adelman (ed.), Protracted Displacement in Asia: No Place to Call Home, Ashgate,
Aldershot, 2008, pp. 131-179.

*" Fiona Terry, Condemned to Repeat? The Paradox of Humanitarian Action, Cornell University Press, Ithaca, 2002, pp.
55-82; Sarah Kenyon Lischer, Dangerous Sanctuaries? Refugee Camps, Civil War, and the Dilemmas of Humanitarian Aid,
Cornell University Press, Ithaca, 2005, pp. 44-72.
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*In International Herald Tribune, 22 April 1992, p. 2.

* See William Maley, “The future of Islamic Afghanistan”, in Security Dialogue, Vol. 24, December 1993, pp. 388-390.

* Kristian Berg Harpviken, Political Mobilization among the Hazara of Afghanistan: 1978-1992, Report No. 9, Department
of Sociology, University of Oslo, Oslo, p. 113.

*' BBC, Summary of World Broadcasts, FE/1461/B/1, 17 August 1992.

* See Human Rights Watch, Blood-stained Hands: Past Atrocities in Kabul and Afghanistan’s Legacy of Impunity, Human
Rights Watch, New York, 2005.
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P L TR PR FEAYTE £ 4875, see Anthony Davis, “How the Taliban became a military force”, in William Maley
(ed.), Fundamentalism Reborn? Afghanistan and the Taliban, Hurst & Co., London, 1998, pp. 43-71; Neamatollah Nojumi,
The Rise of the Taliban: Mass Mobilization, Civil War, and the Future of the Region, Palgrave, New York, 2002, pp.
117-124; Michael Griffin, Reaping the Whirlwind: Afghanistan, Al Qa’ida and the Holy War, Pluto Press, London, 2004,
pp- 30-47; Steve Coll, Ghost Wars: The Secret History of the CIA, Afghanistan and Bin Laden, from the Soviet Invasion to
September 10, 2001, Penguin, London, 2005, pp. 280-300; Roy Gutman, How We Missed the Story: Osama Bin Laden, the
Taliban, and the Hijacking of Afghanistan, United States Institute of Peace Press, Washington, DC, 2008, pp. 61-79; Robert
D. Crews and Amin Tarzi (eds), The Taliban and the Crisis of Afghanistan, Harvard University Press, Cambridge, MA,
2008; Ahmed Rashid, Taliban: Militant Islam, Oil and Fundamentalism in Central Asia, Yale University Press, New Haven,
2010, pp. 17-30.

* See S. Iftikhar Murshed, Afghanistan: The Taliban Years, Bennett & Bloom, London, 2006, p. 45.

* Human Rights Watch, Afghanistan — Crisis of Impunity: The Role of Pakistan, Russia and Iran in Fuelling the Civil War,
Human Rights Watch, New York, 2001, p. 23.
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* Abdul Sattar, Pakistan’s Foreign Policy 1947-2005, Oxford University Press, Karachi, 2007, p. 227.

*7 See, famously, Physicians for Human Rights, The Taliban’s War on Women: A Health and Human Rights Crisis in
Afghanistan, Physicians for Human Rights, Boston, 1998.

* Rupert C. Colville, “One massacre that didn’t grab the world’s attention”, in International Herald Tribune, 7 August 1999,
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* Ruth Rennie, Sudhindra Sharma, and Pawan Sen, Afghanistan in 2009: A Survey of the Afghan People, The Asia
Foundation, Kabul, 2009, pp. 43, 100.

* William Maley, Rescuing Afghanistan, Hurst & Co., London, 2006, p. 128; Sarah Chayes, The Punishment of Virtue:
Inside Afghanistan after the Taliban, Penguin Press, New York, 2006; Antonio Giustozzi, Koran, Kalashnikov and Laptop:
The Neo-Taliban Insurgency in Afghanistan, Hurst & Co., London, 2007, p. 16.
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*! For detailed discussion, see Whit Mason (ed.), The Rule of Law in Afghanistan: Missing in Inaction, Cambridge
University Press, Cambridge, 2010.

* Paul Watson, “In Afghanistan, money tips the scales of justice”, in Los Angeles Times, 18 December 2006; Keith B.
Richburg, “In Afghanistan, U.S. seeks to fix a tattered system of justice”, in Washington Post, 28 February 2011.

* Integrity Watch Afghanistan, Afghan Perceptions and Experiences of Corruption: A National Survey 2010, Integrity
Watch Afghanistan, Kabul, July 2010, p. 10. See also United Nations Office on Drugs and Crime (UNODC), Corruption in
Afghanistan: Bribery as Reported by the Victims, UNODC, Vienna, January 2010; Manija Gardizi, Karen Hussmann, and
Yama Torabi, Corrupting the State or State-crafted Corruption? Exploring the Nexus between Corruption and Subnational
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Khalis) UL K Ma-RJEMI%% (Haqgani Network), See a description of non-state armed groups operating in Afghanistan by the
Human Security Report Project (HSRP), Afghanistan Conflict Monitor, available at: http://www.afghanconflictmonitor.org/
armedgroups.html (last visited 22 March 2011).

* Patrick Quinn, “Taliban leader: insurgents waging war of attrition’, in The Seattle Times, 15 November 2010, available at:
http://seattletimes.nwsource.com/html/nationworld/2013436796_apasafghantalibanmessage. html (last visited 15 March
2011). See also Ehsan Mehmood Khan, A strategic perspective on Taliban warfare’, in Small Wars Journal,22 March 2010,
available at: http://smallwarsjournal.com/blog/2010/03/a-strategic-perspective-on-tal/ (last visited 15 March 2011).

’ See, e.g., Canadian Army, ‘Troops get close to Afghans’, 15 February 2011, available at: http://www.army.forces.gc.ca/
land-terre/news-nouvelles/story-reportage-eng.asp?id=5024 (last visited 15 March 2011); David Axe, ‘US-led alliance
concentrates on Afghan population centers’, in Voice of America, 9 May 2011, available at http://www.voanews.com/
english/news/asia/US-led-Alliance-in-Concentrateson-Afghan-Population-Centers-121518749.html (last visited 27 June
2011).

* See Kenneth Watkin, ‘Opportunity lost: organized armed groups and the ICRC “Direct participation in hostilities”
interpretative guidance’, in New York University Journal of International Law and Politics, Vol. 42, No. 3, 2010, pp. 641—
695; Michael N. Schmitt, ‘Deconstructing direct participation in hostilities: the constitutive elements’, in ibid., pp. 697-739;
Bill Boothby, ““And for such time as”: the time dimension to direct participation in hostilities’, in ibid., pp. 741-768.

* For instance, with regard to combatant status of Taliban and Al Qaeda fighters and their detention see, e.g.,W. Hays Park,
‘Combatants’, in Michael N. Schmitt (ed.), The War in Afghanistan: A Legal Analysis, US Naval War College International
Law Studies, Vol. 85, Naval War College Press, Newport, RI, 2009, pp. 269-275. For a critique of the collective denial of
prisoner-of-war status and an analysis of the legal bases of detention see Stephane Ojeda, ‘US detention of Taliban fighters:
some legal considerations’, in ibid., pp. 360-369.
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News Release, 2010-08-CA-004, Kabul, 4 August 2010, available at: http://www.isaf .nato.int/article/isaf-releases/general-
petraeus-issues-updated-tacticaldirective-emphasizes-disciplined-use-of-force.html (last visited 15 March 2011).

7 See S. Ojeda, above note 5, pp. 358-359. M4 iij 7 [ BRIk FE O I, “ REE R 2 IFER S, Ebsbk
2% o 22 B 77 #£, See ICTY, Prosecutor v. Dusko Tadié¢, Decision on the Defence Motion for Interlocutory Appeal on
Jurisdiction (Appeals Chamber), 2 October 1995, para. 70. #3#}& 1949 4 ( HNELAZ)Y HIPRE, HE “BAEZR 2
HBL Sy - S 3 g BN A A7, B A R A E bkt 2t ih 28, Jean S. Pictet (ed.), The Geneva Conventions of 12
August 1949, Commentary, Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed
Forces in the Field, Geneva, ICRC, 1952, p. 32.
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°S. Ojeda, above note 5, pp. 359-360.
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MRS T CILRPEEAL) B 5 &, EFIEH AR AL R AR DBEER BRI AL L BRI Bt . See
Article 5 of the North Atlantic Treaty of 4 April 1949; NATO Update, ‘Invocation of Article 5 confirmed’, 2 October 2001,
available at: http://www.nato.int/docu/update/2001/1001/e1002a.htm (last visited 14 March 2011). See also ‘7 October
2001: US launches air strikes against Taleban’, in BBC, ‘On this day’, 7 October 2001, available at: http://news.bbc.co.uk/
onthisday/hi/dates/stories/october/7/newsid_2519000/2519353.stm (last visited 22 March 2011).

U AR | PR A ANBT R A & K E R IS FIFE R 475U . For a discussion of their recognition, see
Riidiger Wolfrum and Christine E. Phillip, ‘The status of the Taliban: their obligations and rights under international law’, in
J. A. Frowein and R. Wolfrum (eds), Max Planck Yearbook of United Nations Law, Vol. 6, 2002, pp. 571-577 and 584-586.
"2 Ibid., p. 566; see also Report of the Secretary-General, The situation in Afghanistan and its implications for international
peace and security, 17 August 2001, UN Doc. S/2001/789.

" John Simpson, ‘Eyewitness: the liberation of Kabul’, in BBC News, available at: http://news.bbc.co.uk/2/hi/south_
asia/1654353 stm (last visited 10 March 2011).

' ¢7 December 2001: Taleban surrender Kandahar’, in BBC ‘On this day’, available at: http:/news bbc.co.uk/onthisday/hi/
dates/stories/december/7/newsid_4031000/4031711 .stm (last visited 22 March 2011).

'* See Barbie Dutter and Stephen Robinson, ‘Reign of the Taliban is over’, in The Telegraph, 7 December 2001, available
at: http://www.telegraph.co.uk/news/worldnews/asia/afghanistan/1364622/Reign-of-the-Taliban-is-over.html (last visited 22
March 2011).
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' On this discussion see, inter alia, Jelena Pejic, ““Unlawful/enemy combatants™: interpretation and consequences’, in
Michael N. Schmitt and Jelena Pejic (eds), International Law and Armed Conflict: Exploring the Faultlines — Essays in
Honour of Yoram Dinstein, Martinus Nijhoff Publishers, Leiden, 2007, pp. 335-336; Gabor Rona, ‘Legal issues in the “war
on terrorism”: reflecting on the conversation between Silja N.U. Voneky and John Bellinger’, in German Law Journal, Vol. 9,
No. 5,2008, pp. 711-736 %,
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[E|FiX4 . See Lucy Morgan Edwards, ‘State-building in Afghanistan: a case showing the limits?’, in International Review
of the Red Cross, Vol. 92, No. 880, 2010, pp. 967-991; Norah Niland, ‘Impunity and insurgency: a deadly combination in
Afghanistan’, in ibid., pp. 931-950.

" For the opinion expressed in 2009 that the nature of the conflict between the Coalition states and the armed opposition
has not changed, i.e. that the conflict remains an international armed conflict, see, e.g., Yoram Dinstein, ‘Terrorism and
Afghanistan’, in M. N. Schmitt, above note 5, pp. 51-53.

' See Report of the Secretary-General, The situation in Afghanistan and its implications for international peace and
security, 18 March 2002, UN Doc. S/2002/278, paras. 45-54.
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FMARAERT, B DA BEFNZR 42, For a description of the threshold criteria, see International Committee
of the Red Cross (ICRC), How is the Term ‘Armed Conflict’ Defined in International Humanitarian Law?, ICRC Opinion
Paper, March 2008, available at: http://www.icrc.org/eng/assets/files/other/opinion-paper-armed-conflict.pdf (last visited 22
March 2011).
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* See David Kilcullen, The Accidental Guerrilla: Fighting Small Wars in the Midst of a Big One, Oxford University Press,
Oxford, 2009, pp. 47-48 and 49-50. See also Griff Witte, ‘Taliban shadow officials offer concrete alternative’, in The
Washington Post, 8 December 2009; Anand Gopal, ‘Some Afghans live under Taliban rule — and prefer it’, in The Christian
Science Monitor, 15 October 2008, available at: http://www.csmonitor.com/World/Asia-South-Central/2008/1015/p01s01-
wosc.html (last visited 22 March 2011).
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" See, e.g., ICTY, Prosecutor v. Dusko Tadié, above note 7, paras. 86 and 89; International Criminal Tribunal for Rwanda
(ICTR), The Prosecutor v. Jean-Paul Akayesu, Case No. ICTR-96-4-T, Decision of 2 September 1998, paras. 635 and 636.
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* See Claus Kress and Georg Nolte, ‘Tm ungleichen Krieg’, in Frankfurter Allgemeine Zeitung, available at: http://www.faz.
net/s/RubDSCB2DA481C04D05AA471FA88471AEF0/Doc~E0OAAA1FCF923947BEB8C20C7D45EFA2DC~ATpl~Eco
mmon~Scontent.html (last visited 22 March 2011); Andreas Paulus and Mindia Vashakmadze, ‘Asymmetrical war and the
notion of armed conflict: a tentative conceptualization’, in International Review of the Red Cross, Vol. 91, No. 873, 2009, p.
108. Generally, see Herfried Munkler, ‘The wars of the 21st century’, in International Review of the Red Cross, Vol. 85, No.
849,2003,p.7.

* Stephen J. Blank, Rethinking Asymmetric Threats, U.S. Army War College, Strategic Studies Institutes, September 2003,
available at: http://www.strategicstudiesinstitute.army.mil/pubs/display.cfm?pubID=103 (last visited 22 March 2011).

* See Michael N. Schmitt, ‘Asymmetrical warfare and international humanitarian law’, in Wolff Heintschel von Heinegg
and Volker Epping (eds), International Humanitarian Law Facing New Challenges, Springer Science and Business Media,
Berlin and Heidelberg, 2007, pp. 11-48.

*!' Robin GeiB, ‘Asymmetric conflict structures’, in International Review of the Red Cross, Vol. 88, No. 864, 2006, pp.
757-777; Toni Pfanner, ‘Asymmetrical warfare from the perspective of humanitarian law and humanitarian action’, in
International Review of the Red Cross, Vol. 87, No. 857, 2005, pp. 149-174.

* William C. Martel, Victory in War: Foundations of Modern Military Policy, Cambridge University Press, Cambridge,
2007.

* See, for instance, D. Kilcullen, above note 23, p. 39 onwards. {555 |-, KHEEFERIIEH, TRFREK S50 5%
[@]F-ifs i i FOH T % . See Stephen Metz and Douglas V. Johnson 11, Asymmetry and U.S. Military Strategy: Definition,
Background, and Strategic Concepts, US Army War College, Strategic Studies Institute, January 2001, available at: http://

www.au.af.mil/au/awc/awcgate/ssi/asymetry.pdf (last visited 3 January 2011).
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* See, e.g., D. Kilcullen, above note 23, pp. 50 and 52.

* Andrew J. R. Mack, ‘Why big nations lose small wars: the politics of asymmetric conflict’, in World Politics, Vol. 27, No. 2,
1975, pp. 175-200.

* Ivan Arregumn-Toft, How the Weak Win Wars: A Theory of Asymmetric Conflict, Cambridge University Press, Cambridge,
2005.

*7 “Is the Afghan War really the longest in U.S. history?’, in The Week, 10 June 2010, available at: http://theweek.com/
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International Armed Conflict, Cambridge University Press, Cambridge, 2004, p. 93; Michael Bothe, ‘The protection of the
civilian population and NATO bombing on Yugoslavia: comments on a report to the prosecutor of the ICTY’, in European
Journal of International Law, Vol. 12, No. 3,2001, p. 534.

* Yves Sandoz, Christophe Swinarski, and Bruno Zimmermann (eds), Commentary on the Additional Protocols of 8 June
1977 to the Geneva Conventions of 12 August 1949, Martinus Nijhoff, Geneva, 1987, para. 2022.

8! Program on Humanitarian Policy and Conflict Research (HPCR), Harvard University, Manual on International Law
Applicable to Air and Missile Warfare, Commentary, 2009, p. 109, available at: http://www.ihlresearch.org/amw/manual/ (last
visited 22 March 2011).

2y, Dinstein, above note 79, p-93.

% HPCR, above note 81, p. 109.

% Ibid., p. 109, note 261.
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Y. Dinstein, above note 79, p. 88.
O ST W R, WS R AR 52 AR IR, AT GBSO ) 9 52 S bR,
“BHRIARZE AN . Final report to the prosecutor by the committee established to review the NATO bombing
campaign against the Federal Republic of Yugoslavia’, 8 June 2000, pp. 47 and 55, available at: http://www.icty.org/x/file/
About/OTP/otp_report_nato_bombing_en.pdf (last visited 22 March 2011).
T LN, FERTE T E A TT R, FERVFSCE 2R B e 2 A R, X ELAE BERE A 1% E AR & O %
AT A TR B IR R B REMER e W E SR (L% B R EFHFR) %, Guidance for the
Application of Joint Fires, Annex B to HQ ISAF SOP, Dated 06, extract presented at the Rules of Engagement Workshop,
International Institute of Humanitarian Law, Sanremo, 13—17 September 2010. #2¥% Joint Pub 3-09, Doctrine for Joint Fire
Support, 12 May 1998, p. I-1, BRAIF KN “TEBMREFT0H . B 2 B fr S FREREAIEE, H T —AM3k
[ BRI LR K™
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TR BB 2 AR 2 FEBR T 202 ) BH i Sbrdi it 20~ "%

% For the application of the proportionality principle in non-international armed conflicts, see J.-M. Henckaerts and L.
Doswald-Beck, above note 44, Rule 14, p. 48.

% Asbjgrn Eide, ‘The laws of war and human rights: differences and convergences’, in Christophe Swinarski (ed.), Studies
and Essays on International Humanitarian Law and Red Cross Principles in Honor of Jean Pictet, Martinus Nijhoff,
Dordrecht, 1984, p. 681.

R ICRC PRI R A3 X — I8 8, AR R B AP RIERHIE & 5ICE B AN B fidh. See Y.
Sandoz et al., above note 80, para. 1980.

°''Y. Dinstein, above note 79, p. 122.

*> “Final report to the prosecutor’, above note 86, para. 49.
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** Y. Dinstein, above note 79, p. 123; William J. Fenrick, ‘The rule of proportionality and Protocol I in conventional
warfare’, in Military Law Review, Vol. 98, 1982, pp. 111-112; Ian Henderson, The Contemporary Law of Targeting: Military
Objectives, Proportionality and Precautions in Attack under Additional Protocol 1, Martinus Nijhoff, Leiden, 2009, p. 200.
( “XFPTPAE AT DL AE BRI R A S BB E R R )

* ‘Document A/CONF.183/INF/10 — International Committee of the Red Cross: Statement of 8 July 1998 Relating
to the Bureau Discussion Paper in Document A/CONF.183/C.1/L.53", in United Nations Diplomatic Conference of
Plenipotentiaries on the Establishment of an International Criminal Court, Rome, 15 June—17 July 1998, Official Records,
Vol. III: Reports and other documents, p. 225, point 2.

% 1. Henderson, above note 94, p. 208.
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*7 For a detailed description of targeting in counterinsurgency in general and in Afghanistan in particular, see M. N.
Schmitt, above note 60, pp. 309-326. See also a description of the Joint Targeting Cycle and Collateral Damage Estimation
Methodology (CDM) attached to United States District Court for the District of Columbia, Nasser Al-Aulaqi v. Barack H.
Obama, et al., Declaration of Jonathan Manes, No. 10-cv—1469 (JDB), 8 October 2010.

P HERIR AR A P RS BRI B AR A EH HAR” . Center for Law and Military Operations, above note
54,p.96.

* Ibid., p. 103. BEFNA, BAZRMN LB T N GEEIREIZN, 8RR RTFERES A fokdad, 12T
WUA T EE ERYSGERE L RIPE d st B AR B I S A& A R

' CARVER TH 9 Vb —Fh B ERo#7 5 i 0 3 ERE BIAT B EEBA T K O . CHEFRAEBA BFRIEPERIE S5 1R
SRR PRASESS A R e RNk, S Bk A 479 B 4%, For a definition of the factors, see Joint Pub 3-05.5, Joint
Special Operations Targeting and Mission Planning Procedures, 1993, p. II-8 and glossary. See also US Field Manual FM
34-36, Special Operations Forces Intelligence and Electronic Warfare Operations, Department of the Army, 1991, Appendix
D, superseded by FM 3-05.102, Army Special Operations Forces Intelligence, Department of the Army, 2001, para. 2-68.
fE20104%:9 J1 13-17 H T2 T 5 [ br N EIEF I GT A28 MU & L, 48 1 T —AME 251 CARVER R filF-,
"' Extract of Joint Forces Command Brunssum OPLAN 30302, presented at the Rules of Engagement Workshop,
International Institute of Humanitarian Law, Sanremo, 13-17 September 2010. £ [ T T A% % HIER A CDE
Fiih . (HXFME DL TR ETEE A EL R A4 ZE 5], See Center for Law and Military Operations, above note 54, p.
104.

192 M. N. Schmitt, above note 60, p.311.

193 See, e.g., Public Prosecutor General of the Federal Court of Justice, Einstellungsvermerk, 3BJs 6/10-4, Karlsruhe, 16
April 2010, p. 22, available at: http://www.generalbundesanwalt.de/docs/einstellungsvermerk201004 16offen.pdf (last visited
22 March 2011).
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'™ “Final report to the prosecutor’, above note 86, para. 50.

' Ibid., para. 52; ICTY, Prosecutor v. Zoran Kupreskic et al., IT-95-16-T, Judgment of 14 January 2000, para.526.

O AT A BERTLE R, (P OHIL) 558 K 2HE 2 T 4 HIY CAUIRKISELEY W
5 3T M T —ABIIMRE, WRIE—RER, LSO ERBER:, mfEm “FAE” 8 "E” %
RIEIZE:, 3T HRGX AR R RN, JLIREARNATE LR T IR E RO BRI, BRAEG AR A
“E. See Knut Dérmann, Elements of War Crimes under the Rome Statute of the International Criminal Court: Sources and
Commentary, Cambridge University Press, Cambridge, 2003, p. 161. 3 T-iI7E 37 FUBRRA A RIS . (B85 10,
FEXA [E] 8 _E AP —FiAR 2 WA bRE R 2 T, ER ZEUPAEE LR, R — AR e R E W
e OREE 2 kN 01 S i N A e | it S 1A EA R VTR 3 17 0 N =7 o> O o { O 7 £ P o A '
AR E WA TCTRINES R, [ L, 5165 71,

R 86, “AZEKMEAMET B BREE, RAEMREBELMS T STEERRSMNZ N, HAA RS
PUPERY SR B S TR AR 052005 8 xR = E AR5 2 4R T B sk S i ok U & I B A & LR il 7
TEPEL T AR AT v, i Pl B P 20 B A B IR 4R VA — A e IR BR B O PRI, R4 B IA A 4 X HESR AR B X
SeRE—— R CE—BHINCEASY 55 57 FU5E 58 JRAUME—— LU X 50 BN GRS T B i o 3 RAUR T
ZEHh 0 ARE, I BLUARI LR H Ao R b4 ICTY, Prosecutor v. Zoran Kupreskic et al., above note 105, para.
525.
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United Kingdom Ministry of Defence, The Manual of the Law of Armed Conflict, Oxford University Press, Oxford,
2004, section 2.2; United States Department of the Navy, The Commander’s Handbook on the Law of Naval Operations,
NWP 1-14M/MCWP 5-12-1/COMDTPUB P5800.7A, July 2007, para. 5.3.1. &4 A5 H S/ NOlFE . A dr . Fadmii
FURIHFE X — ARl B 24 W EE A A OGE T ¥k, i & A F#i%di 755 see Y. Sandoz, C. Swinarski, and B.

Zimmermann (eds), above note 80, para. 1397.
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'Y, Dinstein, above note 79, p. 93.
"% yack M. Beard, ‘Law and war in the virtual era’, in American Journal of International Law, Vol. 103, No. 3, 2009, p. 433.
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""'1. Henderson, above note 94, p. 164.

"2 For the application of this rule in non-international armed conflicts, see J.-M. Henckaerts and L. Doswald-Beck, above
note 44, Rule 16.

13 Rajiv Chandrasekaran, ‘Petraeus review directive meant to limit Afghan civilian deaths’, in The Washington Post, 9 July
2010. See also, ISAF, Tactical Directive, 6 July 2009, available at: http://www.nato.int/isaf/docu/official_texts/Tactical_
Directive_090706.pdf (last visited 22 March 2011). 7£ 2006 4 11 H %t—{7 HiG & 245 B 09 A edivh, Wsgihs 17 “A:
AR o, BRI, 202010 49 7 13-17 A, X S ER NGBS S NS &
R FHRBIIT.

""*'Y, Sandoz, C. Swinarski, and B. Zimmermann (eds), above note 80, para. 2198.

" ICRC, Conference of Government Experts on the Reaffirmation and Development of International Humanitarian Law
Applicable in Armed Conflicts, Volume IlII: Protection of the Civilian Population Against Dangers of Hostilities, 1971, p.
136.

"' ICRC, Official Records of the Diplomatic Conference on the Reaffirmation and Development of International
Humanitarian Law Applicable in Armed Conflicts (1974-1977), Vol. 15, p. 285. W[ {7 PR 4 5R 5 RAA G A AH S, i HL
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""" See, e.g., the statements made by the UK, Turkey, Germany, Canada, and the US, ICRC, Conference of Government
Experts on the Reaffirmation and Development of International Humanitarian Law Applicable in Armed Conflicts (1974—
1977), Vol. 6, pp. 211, 214,224,226, and 241 respectively.

"8y, Sandoz, C. Swinarski, and B. Zimmermann (eds), above note 80, para. 2918.

" Ibid., para. 2195. 41, TCRC VRIS BER ¥ BIERAE RS T PG A6 A0 HH 100 5 Hofl i

20T, Henderson, above note 94, p. 163.

PR, CEBIBCETY # ST 1R 52 &5 3 HONE R EE AR S UG, T Ho ek E bRk
R ZEH, A TEWR RGN S O A RETE I, B2, RAEEPRPERBErhoe b —Ff, ZORTEJUEA
PR 1y sk 2R BRI i ) S BE PR 18 2470, See J.-M. Henckaerts and L. Doswald-Beck, above note 44, Rule 6, pp.
23-24.
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MEK, B H AR UL E B SE AR AU IR ST i, A
“H R E IR TRYE” R SR AT RER —— S N R b S b B A,
TR “HHRIR TS " A OO AR PR Y - SR AR fE B, i Ho R AR A i
PRk UL A At . N EEHAHESR ISR (T LE R Wt LA e & 2ok
FETEAE ERRIRF RIS Bk, SR “RHIRET aTREA RV &l &
TR ATRERRIE” , ERPTLACHIE R TR % R BT i
AR i B 2R PEAN TG DL PR 50, NTBIEA SR BFRIESE, A S A RRFEAR
FERIE UL T R ah Bt

BRES
R4 (I ) B5T 4 S 28I Bk, B R UL i
ATAL, R AT R A R B 2 AT T g, e T A

X 43 SRR, e 55 AT SR N B SR IE ORI o S IR L o 2 A 4
R AT R, DI “BROATEOLITEF Al AN XAk B LA
CEE—PRINSCE DY 9557 855 238K 5 SIURLE Y 355 SR A%, Tl LGRSt
RS AR RIERT o 7E20094:11 H4 AR AR, S E B
H DN EIFA B BAFE G LSS, YRR T 3A N BB ZE i 2 5200

"2 Public Prosecutor General of the Federal Court of Justice, above note 103. {3323 2%{L) 5Pt PR il {E 2818 B % (troops-in-
contact) (G TN . 1208 R B B 2RSS T VA B 7R JRRER UMD, (R AL O aX ST e 4= St R Bah R
#LAH 5 i /NH (Provincial Reconstruction Team (PRT)) , s JH TLAGRIM . Ibid., p. 23.

' See, e.g., ibid., p. 36 et seq.; Christoph Reuter, ‘Entschadigung fur die Kundus-Opfer steht’, in Stern, 5 August 2010,
available at: http://www.stern.de/politik/ausland/tanklaster-angriff-in-afghanistanentschaedigung-fuer-die-kundus-opfer-
steht-1590279.html (last visited 22 March 2011); James Sturcke and David Batty, ‘Nato air strike in Afghanistan kills
scores’, in The Guardian, 4 September 2009.

"** Michael Bothe, Karl Josef Partsch, and Waldemar A. Solf, New Rules for Victims of Armed Conflicts: Commentary on the
Two 1977 Protocols Additional to the Geneva Convention of 1949, Martinus Nijhoff, The Hague, 1982, p. 279.

' J -M. Henckaerts and L. Doswald-Beck, above note 44, Rule 20, p. 62, emphasis added.
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XAATREYE . B A RAR LM, BIERUEY X —si, X TRl £
KEROMPR, BUEBHESTAE2HE TN “rIHe” — s A SRR
FERIBEVE; (L& RTREMEREZ W 1. Bk, “wrRESCF R E R Zd:™ X
AFRUE R 24 B TEIZ MR . BRAR AT DAHERR B 3 fomiF- R AT T REME , A5 0
SR T GRS o IRMEOX & — Al AR . BUE A58 57 45 58 23K 5 3 0
HESEIE WA VR 25 O RIS UL, RARERZE, VL, BT s
Ibf “RIRESCNA R T HISTIZ RS, 2R A S To AR M SR B — Ik B
ZATRHES , FERREE SRS WS THYRAERE A H, ko 4
A SEbr L AU A H A

PEERBOHAT AR DU a0 424055 R b B

1E 2 R rh (B iR — ARSI BT ), (P2 4 M LA T i
ReEMATE R TR UL BRE BOH AR ML A
SRR, (A A B D PR AT REAR IR IR . BORAT A TR B
O AT B AR AR AIRY 1 0 8 76 B T 48T BN =T LA FH i

"% See Statement of the Office of the Federal Prosecutor of 19 April 2010, para. 2, available at: http://www.
generalbundesanwalt.de/de/showpress.php?searchstring=Klein&newsid=360 (last visited 22 March 2011).

"7 United States, Air Force Pamphlet (1976), para. 5-3(c)(2)(d).

'8 United Kingdom, Military Manual (1958), para. 291.

" ICRC PRIgHEH, M2 ER I — b, SIS TR A &GN see Y. Sandoz, C. Swinarski,
and B. Zimmermann (eds), above note 80, para. 2223.

" For this terminology and definition of these paradigms, see Nils Melzer, Targeted Killing in International Law, Oxford
University Press, Oxford, 2008, in particular pp. 85-90 and 269-298 respectively.
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IEANETH 2R FIRY, ERET, NEHREMNT 25, ik AEfE
farkl, "R e AT REALE 36 Rifd B Z . AR NG IR WA 3¢
R, HETCEER, RN BRI & T5 T LA AL R R IR % 24
e, anfEeidr, NEEE—SNBUR S T 1EA—Fh g 2 i ik n e

BT ARSI AE2Y 2 91, See, inter alia, Jann K. Kleffner, ‘Human rights and international humanitarian
law: general issues’, in Terry D. Gill and Dieter Fleck (eds), The Handbook of the International Law of Military Operations,
Oxford University Press, Oxford, 2010, p. 69 onwards; and N. Lubell, above note 59, pp. 193235, fil4n, #i3E CERINFR
FE NAURIEE A B A Z9) 551 5%, W0 “MArAEH (429E) FRERZAINT REEIZA LI FRIBCRIFIE H.
IR G, BRI ABUE B E BARYE “ SEhrds il prifisk e AAUTIISRANEH . See ECtHR, Loizidou v. Turkey,
Preliminary Objections (Grand Chamber), 23 February 1995, paras. 61-64; ECtHR, Ocalan v. Turkey, Judgment (Grand
Chamber), 12 May 2005, para. 91; ECtHR, Al-Saadoon and Mufdhi v. UK, Admissibility Decision, 30 June 2009, paras.
87-88. 55 (IR AR ALY #HR, (2 R SBIABCRIEBR A 29 AR R —Lk, 58 2 408 1 kR
fEE “EEMGUEER S N LR — A NS RALPTRER BRI . Ak, ARZE RS (HRO)
EEBA AN T A REAYISSME ., See, most prominently, HRC, General Comment No. 31: Nature of the General
Legal Obligation Imposed on States Parties to the Covenant, 26 May 2004, UN Doc. CCPR/C/21/Rev.1/Add.13, para. 10;
HRC, Concluding Observations: United States of America, 2006, UN Doc. CCPR/C/USA/CO/3, para. 10; HRC, Lopez
Burgos v. Uruguay (Communication No. 52/1979), 29 July 1981, UN Doc. CCPR/C/13/D/52/1979, para. 12. i,  §3EiM
ABAL) B v AEERMERE 2 (GF0E) FRMIE A" G5 1 &) EALBTHIBFIFIEH. See, e.g.,
Inter-American Commission on Human Rights, Armando Alejandre, Jr., et al. v. Republic of Cuba, Case Report No. 86/99,
29 September 1999, para. 23,

"2 International Court of Justice (ICJ), Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, ICJ Reports
1996, p. 226, para. 25; ICJ, Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory,
Advisory Opinion of 9 July 2004, ICJ Reports 2004, p. 136, para. 106. See also Orna Ben-Naftali and Yuval Shany, ‘Living
in denial: the application of human rights in the Occupied Territories’, in Israel Law Review, Vol. 37, No. 1,2003-2004, pp.
103-105.

'** Brian Hutchinson, ‘Assignment Kandahar: checkpoint 5-1°, in National Post, 10 August 2010; Mandy Clark, ‘Afghan
checkpoints key in battle for Kandahar’, in CBS News, 3 August 2010.

"** See, e.g., ‘Rebuilding an Afghan military checkpoint’, in OUT On The Porch, 29 November 2010, available at: http:/
outontheporch.org/2010/11/29/rebuilding-an-afghan-military-checkpoint/ (last visited 22 March 2011).

' See ICTY, Prosecutor v. Dusko Tadi¢, above note 7, paras. 68 and 69; ICTR, The Prosecutor v. Jean-Paul Akayesu, above
note 27, para. 635.
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(ZEA) SRRy a7 B2 24 A vE AR AR R R, 3B RSO AT
ANTERAIBRAEARAL ], XA PR E . 24 25 TR 7 1 SR e e, ARE 12
PROEANEL . SRR RN Y & . L, R, AR RS
TEERERTTAIE AR B S 2 HBOS AT s AP R — A 56 Reli— /447 1BA
e A EER B iR, 5 H T DUARE 580 47 oA A0 5 B R AR I i 4 24 1R 2
i Bbr. "MEAEEFAT A Z Sh——dn 24 B E TSN L bR A 1R BB SR A
A AT 3l ERBAAE S B AE f e 14 A rhorh 6 32 L HE oo B DR AP AT BE A AR
T3, SUATRERARAY A AL, BTN BRI LA B E —— X IR X D 8

SOCHNELHEIALY) L 527 S5 43K

TTL1907 AEMEFRERRY L O 43 %,

B RHFIZ L 2010 4E 10 A 13 FAYELA EIRHES S 1943 S0LiUR1 2009 46 10 A 8 H A [ LS5 1890 Sk
o KT EPR%E 2 BEARIES, £ 2001 45 12 ] 20 H IR A E LB 45 1386 S Pk il 2003 45 10 13 H
HIBE A El B 5 1510 SIRiL,

PRI TNCESY S48 S S ST 23k, 45 52 4N 2k DA CERHINSCE Y 5 13 458 2 k.
See also J.-M. Henckaerts and L. Doswald-Beck, above note 44, Rules 1 and 7. For a commentary on attacks, see Y. Sandoz,
C. Swinarski, and B. Zimmermann (eds), above note 80, paras. 4783 and 1882, defining attacks as simply referring to ‘the
use of armed force to carry out a military operation’.

OB CEBINICEASY 55 514 LR GEHINICESS) 45 13 4645 13k, Seealso Y. Sandoz, C. Swinarski,
and B. Zimmermann (eds), above note 80, paras. 1935-1936 and 4761-4771.

"' Nils Melzer, ‘Law enforcement and the conduct of hostilities’, in T. D. Gill and D. Fleck, above note 131, sp. 42.
"2 Ibid., pp. 43 and 44.
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K, B2 5 U — R I [ SR [ s o T IRR P, I DR A& 4 5 FH T fE
Bk b Ak, EXFEE T AGERIbR M 58 R & R A RRZE
A, X ERIREEN,

A S 2 Uid, NGB SR AT REA W] H AR PR N 5138 A2 B2 &
rahfF R (AVER B, DA Y EAPE e TR R AR B (2 &
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ML RN, BE MR ELE —WEI R E R (33 HRE AL EHRE
b, A2k B A FRAER LI T RE B Ay U D (. RIS ABTE—an &
3 TS A 24— 1E R (9 25 7 24 I R 8 0 T 3 B T 36 A T RE I
FUMMET - A AT LA T T REBCA BB ) o X AE IR0 B 4 500 PR 47 (7 TR B
FESFSER) HIERBA . SebRAP A A G T 1 SR TR Ul oA 4 2, b T

" N. Melzer, above note 130, pp. 174-175 and 277. For an argument that checkpoints in occupied territory are governed

by domestic law and human rights law, see Marco Sassoli, ‘Legislation and maintenance of public order and civil life by
occupying powers’, in European Journal of International Law, Vol. 16, No. 4, 2005, pp. 665-666. Fi[& T 1983 4£ 4 A
24 AHLHET 1976 423 A 23 ARV (ARSI SBIATRIE R ALY, B A 23 Fia S 5 - RAY P& T #S
BRFR D MRV, TN S BT TR 5520, X F T X 28 AU 75 DA B AE (] Rl e
B ERESAMNE F RIS, In addition, status and rights of ISAF are detailed in the ‘Military technical agreement: between
the International Security Force (ISAF) and the interim administration of Afghanistan (“Interim Administration”)’ of 4
January 2002, in International Legal Materials,Vol. 41, No. 5,2002, p. 1032.

R RILEE 3 & CETHIMEY 44 44 2 54 1 15, J.-M. Henckaerts and L. Doswald-Beck, above note
44, Rule 89.

' See 0. Ben-Naftali and Y. Shany, above note 132, pp. 104-105.

146 See above note 131.
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"7 Tnter-American Commission on Human Rights, Report on Terrorism and Human Rights, OEA/ser.L/V/I1.116, Doc.
5 rev 1 corr., 22 October 2002, paras. 86-92; Report of the Special Rapporteur on Extrajudicial, Summary or Arbitrary
Executions, above note 64, para. 32; HRC, Suarez de Guerrero v. Colombia, No. 45/1979, 31 March 1982, CCPR/C/15/
D/45/1997, para. 13.2.

S See, e.g., HRC, Suarez de Guerrero v. Colombia, above note 147, paras. 13.2-3. (ERM AR A L)) ME T —A HBEK
RN, HAWEAE A FEISIE, ARFZEAEG A S A T RBIHES M “@xtsgZ” iF, smER T Wl
NN LY 582 658 2 3k, BRHAB ABUHIE —FE, (BRI ALY kR R A LLEIY, ZEARRIHIB;
THELL R ek P REME S sl /MU AR AE Gy fE R il FAZ @M Sy, See, e.g.. ECtHR, Case of Ergi v. Turkey, No.
66/1997/850/1057, 28 July 1998, paras. 79-81, iZ Bt tH AR BURF EAERT M Ve B ER IR, T EIBLFA RE T2 k1Y
fab 2, B LB Tk b2 R IGE o TR H W, O TR VR il i 24T 82k, see ECtHR, McCann and
others v. The United Kingdom, No. 17/1994/464/545, 277 September 1995, paras. 194 and 202-213.

“HRC, Suarez de Guerrero v. Colombia, above note 147, para. 13.2.

" ECtHR, Case of Giileg v. Turkey, No. 54/1997/838/1044, 27 July 1998, para. 71.

151 EctHR, McCann and others v. The United Kingdom, above note 148, paras. 211-212.

3% D TG (BoF) B2 5 (UL P A 45 bm o AL o (5 AR IR B R T, BT /AR REHE, K AAEIH 2 (pen
flares), HEFZEEPRFITFHEY 58545, See John Stevens, ‘A vignette: Coalition casualties, vehicle control points/cordons
& CIVCAS’, in COIN Common Sense, Vol. 1, No. 1, February 2010, ISAF-Afghanistan, p. 6. See also Center for Army
Lessons Learned (CALL), Escalation of Force Handbook: Tactics, Techniques, and Procedures, 07-21, July 2007. —1{3&
] 315 72 B ik BA ) v 0 AR A% B Bl AR A AE Pl & TR IS 0 7 S5 2Bt é% . See Dan Lamothe, “2-star supports
more use of nonlethal weapons’, in Marine Corps Times, 2 February 2011, available at: http://www.marinecorpstimes.com/
news/2011/02/marine-corpsafghanistan-tasers-nonlethal-weapons-020110/ (last visited 22 March 2011). For a compilation
of available and future non-lethal weapons, see DoD Non-Lethal Weapons Program, Non-Lethal Weapons for Today's
Operations, 2011, available at: https://www.jnlwp.usmc.mil/misc/publications/AR2011.PDF (last visited 22 March 2011).

' See, e.g., Jane Mayer, ‘The predator war: what are the risks of the C.ILA.’s covert drone program?”, in The New Yorker,
26 October 2009, available at: http://www.newyorker.com/reporting/2009/10/26/091026fa_fact_mayer (last visited 22
March 2011).
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SRR ANLE SRR SR A A ARk, PHARIUE R R IR T 15K, See, .., Report of the
Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions, above note 66, p. 24. For a discussion of their
legality under international law see, e.g., Chatham House, International Law and the Use of Drones: Summary of the
International Law Discussion Group Meeting Held at Chatham House on Thursday, 21 October 2010, Mary Ellen O’Connell
and Michael N. Schmitt (speakers), and Elizabeth Wilmshurst (chair).

%% Christopher Drew, ‘Drones are weapons of choice in fighting Qaeda’, in The New York Times, 16 March 2009.

" Michael N. Schmitt, ‘Precision attack and international humanitarian law’, in International Review of the Red Cross, Vol.
87, No. 859, 2005, p. 448.

"7 See US Air Force, MQ-1B Predator, Factsheet, 20 July 2010, available at: http:/www.af.mil/information/factsheets/
factsheet.asp?fsID=122; and US Air Force, MQ-9 Reaper, Factsheet, 18 August 2010, available at: http://www.af.mil/
information/factsheets/factsheet.asp?fsID=6405 (both last visited 22 March 2011); Mary Ellen O’Connell, ‘The international
law of drones’, in The American Society of International Law Insights, Vol. 14, No. 36, 12 November 2010; Matthias
Gebauer et al., ‘Accident-prone wonder weapons: Afghanistan war logs reveal shortcomings of US drones’, in Der Spiegel,
27 July 2010.

'8 C. Drew, above note 155.

P LE AR AT S AR R T 2, A OUR MR NE S AR, W HAR ISR SR AL, R
HAIEARCIEE Z N, See, e.g., Report of the Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions,
above note 66, pp. 10—15 and 25.

'% See Chatham House, above note 154, p. 5, fEi%4b O’Connell $§H 45—k B #8206 2 7 ZGT- NG, WiH4:
ERAE— ANET A L, Xk T 6T RIS e Beds N A s e be G PP A IR . A NIASATEANLEY
SRR BE N EAFFLIERY “RREEIEAR” B TRE QML RIE 24 55 ) |, XFE AR R T8 BARRIE |
FR BRI, DL K TP+ b 5 1 5 =A% ) 35K, see J. M. Beard, above note 110, especially pp. 420, 428-442, and 444,
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12 See most prominently Report of the Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions, above note
66, pp. 24-25.
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i “AEEPREERY” o AR SO P B AR 2 i 28 ) (] B 7 A 1l BE e Yy — S TR B
), it 227 0T 2 Bk b 56 T HRALHIRILE A AR X L5 R BRI S DR 0

PR 2 2 B 75 SFRAVEIIR (Siyar) CEHIE A S 2B E
THEL. NERDARE N PR RS, AR (P2 8k, figh) T 4R
A —ERER TR, MIZEHEA— TR THRAL (EEH/ORE, khuruj/
baghy) IN%E s A EeBerbiifi T BB T RETIELIINZ . "L ik
BN (GE222) , BIREE TREARRIEN, A OO 447 oA BEA T8 0 A1
il W HHUE THRELIN . SRR AT (Sunnah) PERBERE TiXSeUI", 4k
JeAAEEIRAINE Bk (Caliph) ITHBCAR SF 1T FER RS s e LR ATT, AR
BT L (AL, BRI E KNI NN TR, X5 R n B ik
JEH T BEREEIN, OSSR 0 8 B JURRELIIER, X 24
A — AR R TR G O, SR RKATDREL RS 9 S HRTE R,
R Ay B0 BB OB #0 R O R bk,

" Thus, the Kitab al-Siyar in the Kitab al-Asl of Muhammad b. al-Hasan al-Shaybani contains a section (Bab) on khuruj. See

Majid Khaduri, The Islamic Law of Nations: Shaybani’s Siyar, John Hopkins Press, Baltimore, 1966, pp. 230-254. M4 J43E

FIRAH AL TR ant,

> Muhammad b. Idris al-Shafi‘i T al-Kitab al-Umm BURTX RSO, X —ERHBRAZEE LSS5 /RE X,

Hrh—3 4 Kitab Qital Ahl al-Baghy wa Ahl al-Riddah (Al-Kitab al-Umm, ed. Ahmad Badr al-Din Hassun, Dar Qutaybah,

Beirut, 2003, Vol. 5, pp. 179-242), Ja R AP IE(LIRIEF K22 T iX — i, Bk, Abu Ishaq Ibrahim b. ‘Ali al-

Shirazi’s al-Muhadhdhab 4555 T EERINES, Aok Kitab Qital Ahl al-Baghy (Al-Muhadhdhab fi Figh al-Imam

al-Shafi‘i, Dar al-Ma‘rifah, Beirut, 2003, Vol. 3, pp. 400-423),,

PAHELA) ROCgEET —EERk A RO B TR A (49 1 9-10), TE A EANBNYSEEOL S, BTk

FATHE TR TEERYMIE, See, for instance, Abu Bakr al-Jassas, Ahkam al-Qur’an, Qadimi Kutubkhana, Karachi, n.d.,

Vol. 1, pp. 99-101 and Vol. 2, pp. 50-51.

* See, for instance, traditions in the Kitab al-Imarah in Muslim b. al-Hajjaj al-Qushayri’s al-Sahih.

S AR HIRE TH AR % 5K Abu Bakr Muhammad b. Abi Sahl al-Sarakhsi ££53 47 56 T EL 5 0722 Bkt £ o431 Bl

R AR TR H” . See Abu Bakr Muhammad b. Ahmad b. Abi Sahl al-Sarakhsi, al-Mabsut, ed. Muhammad

Hasan Isma‘il al-Shafi‘i, Dar al-Kutub al-‘Ilmiyyah, Beirut, 1997, Vol. 10, p. 132.

© B =AM R BUNTE: (Uthman) T4 15 35 48 (A TC 655 48 ) BRELE 2 E, FTHEAEAR GBI d R iy

NEATER S S, FETBHURE TG 40 4F (A TC 660 41 ) BiRELE R E . MbAYJLF al-Husayn T2 05 61 45 (AT

681 4F) fER/REUL (Karbala) BEBRFEAE . IS BEEM T RIRIVEIE N . ERIVBHMIE#K Abu Hanifah

al-Nu‘man b. Thabit ( {57247 80-150 4, AJC 699-767 4F ) fEHERY, &KL T HAbJLEMREL.

THTRAIAR K, MARBER SRR S OB TSR, XA AL o MR, XRRE LT R 245E
Pk eidi o BTLL, S THRELAIBUN S TR BB BRI 0L, (Gl 22280 FRIRALE A “fEiE” (=2,

49:9) , i ELYRFRET L 2ok Ho R E U xR I . X AR 0, T3 1k sl THREL” o $Et,

DA (BFR) BT RSk T EEIIX— RN, See Sarakhsi, above note 5, Vol. 10, p. 136.
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A9 TR ] B PR e i S O TR A 1 B T I o = R ), 58—, [
S A BN SN AE R B rp e, CHME B G 5 R Ry 2458, B
Wil FARZ A AT MEEScE B o P, AR RAMELLIEE R
Pl Eep iR Ak, RO R E bRk POt E R AR D, "=, e E
L — L, AR T B ALE R Sl r, Dt M 2832 61 A SR R
ZE KA B .

0 3 AR ST BATTHE 53 B P 407 22 2k v 5 T RGEL B A A G B TEARELIN , LA
I ST 24 i R e 97 rh ik 2R R] RERN IR 236

AMELTENL

RAAE Bl AR TR AEAE O T 2 Bk ok THRELR A 2 LR M B sE b, of
IRELE SR “HRHRIS A SRS BUE Z AU IIAT A7 o MR HERAEL LD TR
AR A 4" IR R, IRATLL "R3B kR, PETFR
ALEFXTRY B R, Bl AR B A Lo e — e By LA, TP “fla”
(AR WS BORUs . i AT AT 4 LI AR A IR 24 A3 A A B
BCERIREL. SIS, FFRRTA B 8 E 5 A5 T3 OB AT AR A
AL, P REL” — TR B R AR S R B DR BORFRI R P BrEL, i
AL, Z4 L BE PR E B EBE VK AL (20024E#THHE) BTfe 4
AP a2,

SN R, BRSO BIE dh S R ARINZORRAEAE, (BB BRSSP, Ebs NEZENER, HER

FE A RN N R o S AR AR A R L 241k . See for details: International Committee of the Red Cross (ICRC),

‘Improving compliance with international humanitarian law’, background paper prepared for informal high-level expert

meeting on current challenges to international humanitarian law, Cambridge, 25-27 June 2004. See also Michelle L. Mack,

Compliance with International Humanitarian Law by Non-state Actors in Non-international Armed Conflicts, Program on

Humanitarian Policy and Conflict Research, Harvard University, Working Paper, 2003, available at: http://www.reliefweb.

int/rw/1ib.nsf/db900sid/ AMMF-6S Y HW3/$file/Harvard-Nov2003.pdf?openelement (last visited 7 February 2011). Marco

Sassoli, ‘Taking armed groups seriously: ways to improve their compliance with international humanitarian law’, in

International Humanitarian Legal Studies, Vol. 1,2010, pp. 5-51.

XM E RN ., R ERA R E R ME A LTEX S T T, CRERKIARALE &

EREA AR, B SALOR I 7 B 2 55 ) T AR EARIAR S 4y & k.

O 5 EbR AR, Eb ARG &S, BAEHEER A, BMEMIEREE (HNRAZ) S
CBEENISCEADY o ABZERAREFAT A28 < E bR SN AT Re AR A, 2R RIS A& A T Y

"' Khaled Abou El Fadl, Rebellion and Violence in Islamic Law, Cambridge University Press, Cambridge, 2001, p. 4.

" Ibid.

" Ibid.
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Bl Ul b

W oK BERE R AN BORF Y I BUAE B BORF B BLRORELEAT o0, MRy B ah
AR T 7 T AE [ A A TG . b E— 25 Rk An R 2D A IE 2 B T
FEMERH 75 L IBURF . WA BB H, T An R 2 gl T 1E 24 BE i s i % il
Geifr, MIRBERR AR 4. "RATA, SRR 4 1 X 50 & 2 F £ PF
Uiy, BoAE—S Rl TGS B — L NN h @ OB, itk 75— 28 N R e i
R4, CPILL, XFRE R TA AR, M, BT RO SRR S
RIS AR, HHRIACCEEER—LEBOE R, T SERBUR

FESCELANN SR 8 T, Mok BE R B T % h ROPUBOR 8B K I 2E R .
N 2 BB BRI SRR, BT G GUREHIER > ik 2SR I BUBEE BT Y
FERE, WIRBERRAFAL, AnRIRAEL R BT AL 1 —A~ 5 Bk [ BfF [A) S5 R BE A B
RF, ERAER T AR, TTIXERMESER, SAUHEEEE Gt AR
TR FEIRELE — AR TR,

SERAEL A IR R T

f TR 25 i p o6 T3 D BUBORF AL E , R bk s S A i Y
TR . KRECESRTL, MATABREER T3INAE: B, EEEUR
#hi & (hirabah)

B BRI ELA R S E8oh s, CERERIET, R E S
GHAREMIEL. "EESHTIEEE HE , B AT RO A
V3 Pl L ——RREL, 4B AR AL E R AR TE “IREE BRI N o At
Jak, NTRRZATE F 5655 0% i 5 & Ar & kb b & S AN BT 4k 40 £330 %
FIRIREHIREL. “hE 2, FEEE AR TR IE S GEH M IE 2L,
PRI, AR AIIPE R & O 22— WL AR WA, X w2 B Ak

'* Muhammad Hamidullah, The Muslim Conduct of State, Sheikh Muhammad Ashraf, Lahore, 1945, p. 167.

" Ibid.

0 3k BARATATAS | BT AG - B . “Ash AL E AT Ay Z IR I BB T %47 2 S A 3 S
TEOL, AR g T S X Fh X o A RLIE T (. RISk, A Al B R i w2 X B AR AE S I . 7 A
11, %471,

' M. Hamidullah, above note 14, p. 168.

" Abu ’1-Fadl Jamal al-Din Muhammad Ibn Manzur, Lisan al-‘Arab, Dar Bayrut, Beirut, 1968, Vol. 14, p. 78.

' Muhamamd Amin b. ‘Uthman Ibn ‘Abidin al-Shami, Radd al-Muhtar ‘ala al-Durr al-Mukhtar, Matba‘t Mustafa al-Babi
al-Halbi, Cairo, n.d., Vol. 3, p. 308.

* Bedmis, BIETESD Zayd b. *Ali BRSUBRBRR A G, TR,
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B FME T RTRELAAT AN, meiRighale fiEY; Wikl ALk,
2 i R B o S A TR M b SRR AT, % — TR, AR TRl I —
FrelERte s, SHE A TE (hadd) IS, 2 BRI AIEFE # #5 20 R R
ELEBITESREMBE, BHMEA KM BEVAREL SIS AR, RELE
HA B T 3 HE A2 P @R, B AT DA TR AR ALIG Rk A A
e H A i,

BsL A P i i

PELE IRV SURHAR A RELEGILT |, BT IEEFE RN A X e84+
A& T B E K b R B R E VR . R BURE S T RIS BRRh
it RBELEIR TAMIR G, 2T CIRAESIRE], BIRE A B R
PR T RELE T A, rh SR IBRT e il A A7 e S RE B I AE ARELE Y
iE e T BT R TEN . AL E B A5 A wT LA o R A A 4%
2y, TRME PR BOFICE THRELETE TS, HE A Ee— ok AR
SIUHER . "IN JL BT 4 ol 45 k) SR i A AL A Y 4 R B
i, RZIRSK. PHiLL, BELEEHI S Lk R AR S A EK,
HIEAN T SO S eA R, 8 5IESERX MR N F L LRy, Akt
kR,

B, EME T TR RA T B, Bab al-Khawarij — Y518 K G724 2k S FARELAUBLNI , JF- 2%
EHRELE4 5T,

2 <Ala al-Din Abu Bakr Al-Kasani, Bada’i‘ al-Sanai’i* fi Tartib al-Shara’i‘, ed. ‘Ali Muhammad Mu‘awwad and ‘Adil
Ahmad ‘Abd al-Mawjud, Dar al-Kutub al-‘Ilmiyyah, Beirut, 2003, Vol. 9, p. 360. {4 2= i v, A fER—Fh & 2 A9 TR
T, AT X RIS pRORCR], A SREIER . Ibid, Vol.9,p. 177,

= TR (T TN A ek SRR A R TS (hudud) . A TEZR AT R LEAL T (gisas), F & NRIZTFRER: (diyah),
G ERI LTI (arsh), LA P45 3 (0 255 W (daman) ZERNIERANE I FIRELE . LT3, 45 81-85 T,
A AT A SR BT HORIS A R S R S R TIREL MBI R

 Sarakhsi, above note 5, Vol. 10, p. 130.

* Ibid.

7 Ibid.

* Ibid.

* Abu ’I-Hasan ‘Ali b. Muhammad al-Mawardi, al-Ahkam al-Sultaniyah wa 'I-Wilayat al-Diniyyah, Dar Ibn Qutaybah,
Kuwait, 1989, p. 166.

* M. Hamidullah, above note 14, p. 168.

N ANERF AN R, AR AT ARG R S S S bRt X — S5, X A SR W ik R il
RAEN . B AIHEBOF R AR A RERT, S 5FIORIN, SR, ISAKINIE WA A INLBUT
ot H szt 40+ HIAL R A, See Malcolm N. Shaw, International Law, Cambridge University Press, Cambridge,
2003, pp. 382-388.
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Ty e R ALY
TEF == b, BELRIE S8 THLEL — B 587 (fasad fi ’l-ard)
X, RIS R WEE, ELRCERF A & FER, I
(siyasah) HIR NI T T GG E et STRLFBFHIR D, GE22) BB
PR T PR E A ELRE R R L, BB B R,

X FE LT, %‘Bﬁ—/\ﬁﬂ(ﬂ'ﬂﬁﬁ:ﬁ%ﬁf—@E@?ﬁ@#%ﬁiﬁlﬁ
HIALR . (HAE, AHiEEEA—FALIRRACBERY, E S H T B B
(muharibin, Z5aFHIEMIN), i B W B S-EIHEI, AN (bughah, 3}
H5EERN) # 4 1E&- kAR, E{,m*ﬁﬁﬁﬂfﬁ‘f‘ﬁ'ﬂﬁm” BURF AT LAk EL A
STRRWNATAIETIRELE . TIOESH— PR XA RS, fEtk 2 aiHRiE%E
SRR B ER AL AR I ]

INE B & B AR S & B B X 0 PR R &0 & Sl R e I PLBUT
HIN & Bk B R il B Y A itk . BB LR IR A DN BT sl BE 1Y A1
A AA A B &g X IE X —T5, TR A SRS T HESFIE
2 HRR TR BURELAE A A A IE 2 B B . AR PERIE R FZ ORIV, FTLA
o L A A IE S B (fa'wil),

R STAEANIE 2 SE R L1 ELR R — PR AL R BT I04T ), T4 A5 s BRI R X AT . IR, 4n
RGHAERAIEYRY, A GETH S5 ZoRBI S D@L, FoAE A TIRALICERFRIE S, FTLLX &R
FIEIT s FHREATE AP, For an elaborate discussion on the Qur’anic doctrine of fasad fi ’l-ard, see Abu 'l A‘la
Mawdudi, al-Jihad fi ’l-Islam, Idara-e-Tarjuman al-Qur’an, Lahore, 1974, pp. 105-117.

B 32 IS Ty AR Ton Nujaym BEPEEERE L “Giia 5 T ORPEHN B Y (naslahah) B AT, BIEZ%
FIATE ( (E222) BEAT) SCAH A HFIIVARYE” . Zayn al-Abidin b. Ibrahim Ibn Nujaym, al-Bahr al-Ra’iq
Sharh Kanz al-Daqa’iq, Dar al-Ma‘rifah, Beirut, n.d., Vol. 5, p. 11. {3536 T3x —RMITA A Seia# 0 £ B FfTE
AR, Ledniid, SEENLW E 2 WA faramin) FIT S0 E SFHEA (qawanin) 58 T P61 50
FIFEWE . A GETRE XU AR a0t 1Y o B AR TRk AN R GETR & (R B2 Bk A — R NITE B N AT X — B
BIAL) R (siyasah ‘adilah), XTI T GAE MDA W E REF MR IR, B, REHREEE TX
SEFEASN, Wk GERR (siyasah zalimah), X FME DL T SEGE W4R 282 F2H) . Ton *Abidin, above note 19, Vol. 3,
p- 162. For details of the doctrine of siyasah, see the monumental work of the illustrious Imam Ahmad b. ‘Abd al-Halim Ibn
Taymiyyah: al-Siyasah al-Shar ‘iyyah fi Islah al-Ra ‘i wa al-Ra‘iyyah, Majma* al-Figh al-Islami, Jeddah, n.d.

Hsg) , 533,

®JE F, 48:9-10,

M Ty AR F AN REE R TR 15 (sarigah) BIE 23 EAUHINI, See, for instance, Sarakhsi, above note 5,
Vol. 9, pp. 134 ff. {H LA — Bk 5 AR 55 S — R 3 Ko A R UL, Lb4n, Kasani #5758 7E Kitab al-Hudud iz
3 zina F1 gadhf {E4T (Kasani, above note 22, Vol. 9, pp. 176-274), ZJ5#h XAE Kitab al-Sarigah WP 3EE i I T4T
(ibid., Vol. 7, pp. 275-359), SR HbTE Kitab Quita‘ al-Tarig Hh VR 7 Hr EVAIEN (ibid., Vol. 7, pp. 360-375), )&,
fthfE Kitab al-Siyar FIFRETEEATTRIR45: (ibid., Vol. 7, pp. 376-550), i —11 (fasl) 1 11 ELF IHLN (ibid.
Vol. 9, pp. 543-550),
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Rk, R E AR

L. — /NSRRI REMRAE — & &b BSR4 BO A7 A SR AL BORF, B PLRE
71 (mana‘ah); VAR
2. BRI BRI A B (ta'wil),

B BRI AR A 2 R R PLRE D, (HARELE A PRERBURFRI B, B0
HENEA, 7

R =BUEPREEERMA: B RERRDE?

FRAELHY BGEAE fh 22 A& PR 5 TR S S 1 SEAYIR), 1T X 99 75 R R2
WEEFZOR UL RARF AT, 2R, X2 AT DORF 2 ) i M i 272 ]
W X oy IR, i ELR X 3 TR AT O TR R R R A B T, BRI i A o
FRAEL A EOAT AR S A1 Y 23 B A IR IRELIE 24 50 Y, it U b 1A
TR ——iX IE A R E S N Bk FE R EE, ™

AT MRAESBELAE I T, AR (TR B B abE , fEBLZ AT,
LSRR I — T T = Bk b A RIF R ART .

(1P Eee 67 38 BRI LR | o el
FEH AL AL B, ARIR— AR A A X B KAURIAR A0, =%
LB, ERIELIRBTE AR FOR TR, ARl a2k ¥

1) W — R AL Z AR R TR AT
2) A IR (Ta ziry e 3 A NACRIR AL

*7 Sarakhsi, above note 5, Vol. 10, p. 136. TE4n_E TR CLASRBRE I, BRI A ERHoR JUE X SR ah#IFH 3 i
AR MATRERRARREL BT BN (adab al-gital), TATERERTIE2, Kk Sarakhsi F, HIfEHR
BB R TS, R LA Ik gisas. diyah F daman HUHGEH . 7 E,

FIEASCHI AT, REERETRTI R SRR, A RERMEIRWA, ZEHA A BB
F L IR i 2 R SR UK & AL UMM & 5 A HF——S Wk o i LR — 8ok, (BIRfEMES RS T k2K
AU

* See Imran Ahsan Khan Nyazee, General Principles of Criminal Law: Islamic and Western, Advanced Legal Studies
Institute, Islamabad, 1998.

O HHRNE SN LA 24T 4 (hadd of qadhf) HEAAIEA T HFIA NRIACH, (BRGNS 15, Kasani,
above note 22, Vol. 9, p. 250.

" Ibid, Vol. 9,p. 273.
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3) HEEHr (Qisas) WAEEHD (diyah) 13 IRAT (arsh)
ASNHIRCH], e DA AR R A *#
4) PERE R E KA FI A0,

[RIRHR AL TN

Bt BRI PR B o A 1 P30T 2 20 v & B EOURDEE I A0 . L KA RE
MR R, A BRI AR AR BUR], BrLA UG #A REMR S X LETH T
P K R RE TR S 3 B A SR AOAL T, i B2 N S Ak AR I AT LA e AT
TN, S5 HR MR, PGS TR Atk AT AR e T A
B R, FEBERT ARG AR ER 2 AR AR R, Ah [ KA USR5 A T 4 16T
B B AT CA S ik S PE R =AL 11T, DR A E A A B K HIACR

AR SR, 2B A CPURE AN 4 BE i I —— BN AR A R EL AT I
foe—— SIS FACRIARSC R 1kd . HAA SEERR (FEIEE?) HH5CH)
Eo R EN . B, HED S RGN, BEOBUR T LA S s AL
T, BB RELERIE S, CAR SIRALE 4R a5 A1 F- U 2O RBEA L A 2L Al

Bl LA kG

BHHREPRE 2B ERE SR REIE . " AHRALE R 2 B
MR, MBI R (TERELT) SRR Em= T o RG22
S P A - L R L POk L AR -

EAAR, TEERENBELS (&) £afl =R 0RE, i)
BTEA: ARMNBRRZENGERABTT RRENZE &R TEERE,
ETAMLATEARNRE, WA SR KLGFEARZ, BH (RAHAL) AN

XL TRIAE T AIACH], IR TR RBREA R “EEr” , HE TGRS 35, 28 ASHSkE
AN EIRREN, S5 EH BB Z .

* Ibn *Abidin, above note 19, Vol. 3, p. 162.

* Kasani, above note 22, Vol. 9, pp. 248-250.

* Ibid., Vol. 9, pp. 273-274.

* Ibid.

*7 Sarakhsi, above note 5, p. 136. ?JE{X (Shafi‘i) JRi%:2% 5 Abu Ishaq al-Shirazi §6:  “AnFHELE P AT—ALAIN
BORFBIRURL, it 4 DR, AR B2 B AIRURL, (L% G BB AT A S5 R, RINTE A 2R
M, e B, 7 Shirazi, above note 2, Vol. 3, p. 404.

82



INTERNATIONAL

of the Red Cross

R BIRAA A LR ek, Bk, ARNBUFAREHZA, E+54Ed L
&, MRV, E R RN ehis B, 8

INEELE B AR — AR EIRIHN . AR O E A RBLRE D, i L
g — i —. A ASRRBUR R A5 PR SR i8S IBUBURF, i z)a X
TRFE (aman), BBLBEAIEAFBRFHEATE R~ VBRI R AR X — A
M. “BEEAMBIIS G R EIL, mIRMCErd, BERA 4B d, (Hik
ZRBTRET, EWEAEAC) (AReR R R RE ) 7

L LR R IR R, RIS BORF IR B AN SR R AL I £ HL R A I BLRE ) 2
HIE S, LAY S SIRELFE TSN, X — 5 ey, ik
Fe SRIRELE WA T -

I RBEE ERBAAFRZ A EGF M FERTHRE, REZBE AL
AL X AR EA X BT oAy, WX —FBHFL LY, EFHGANL
FEAE I = 2 K A PN 2 pe i A,

RFFAMIR T L), AR, ARINX— - S A4 BORH P 30 22 B AR A S Yy i
Bo FREL, XA THBCHEH N AT R L i A AR AR D o PR s PY X AR
FEZHN T e B B

AR (A b fellf Zik 2 MEM) MABBAFRNTHRS, @
Yt RAFGKIAAMBA), B, Wb e b ks A2 e 2 L
&y, TARAERG,

* Sarakhsi, above note 5, p. 136.

¥ Ibid., p. 141, PHIESUFIRM L RIAX —W 4, Shirazi, above note 2, Vol. 3, p. 406.

% Sarakhsi, above note 5, p. 141.

ELE, 138 T, PAEMESRMEERA AR, Shirazi Ay “AFRALE RBUF ELE L IREOMT A (fi ghayr
al-gital) HE T RTTIAGFIGT, WIREE (daman) &SR HIERT - - AR B FEAE R S A R HUEL & I A= A Fid 7=
TERARE, WITCTHERGEE - A RIREL S R S o B 3 AN, BRI g s TR, 7
Shirazi, Fi{E 2, 55 3 4 , 55 405-406 U1, X —HUNE FHFRELE CLBGRPURE DIE L, AR ATFERA I bLRE
32w ST, WISkt iTie e, F b, % 3%, 55409 71, ARG RPURE HmidkZ 2} 48 dy,
s H R, &) L,

%2 Sarakhsi, above note 5, p. 139.
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fH, QAT R AAEE, X RIERS R PURE ) 2 J5 Birid BRI 451 3
ABRWEEARY, IEAE RIS RANEERR K T 2 B 2, R AR
TERR G U . B R SE PEAR «

R BRI 26, FEECBRTR AT EAS, B,
WA+ 2 —— RS LA %4 P b A2 HLN) 3 6938 B, JE e
ARERRZA (FEBHAHEFR) IRFH 2R E B4y —#,

B S P AR A RSB 5 IR T e snlml (RS Se Bl 0P B fRA s -4
BCR T SE s R ATt AR bk 2 18] AR AR — S Rl A — A HUE -

Seka 891 5 FLAE B AGHTARZ 9] 9 8% 4 ——Bp S AR (fitnah)—— W B 2o
B, fe—HAE, ARHET (F22) FH4REhaRmOEL, £
B RABAURG N F, AR A RO AER, LEAM AL PR
Gk, BaERE, "

i B AN A R B A 1T A rh LA R B IRELE A AT A A A
o 70 ELJEINA AR AL AN AT SF 4 B o2, B 4 b T e I
RIS, REERE EARERGIMI X 28, RS BRI (fawa, P4
2= Forh IR AL SO E Rl R RS B —— ) MRS DU IR %
HCP i B Gy A T2k . (BTN SRR BB X 2.~ BRI
IXAERFREX —HLE «

PR SIRIENG, BRI, E TR RS (ERE) o XK R R
BEAR (P 0722 e R A TR A RO 2] I 0r, B2tk R A GX — 6k . BV X SR8 bk I e R fi
TOREH, X IUNMARE R A P02 kAN O VP T 9 R A

Ak, %136 T,

P A b, Shirazi W51 TIRFERIEG1: B 2, 5534, 95406 11, FRMEE BIR (Hanbali) %7K Muwaffaq al-
Din Ibn Qudamah al-Maqdisi Fk:  “4n5RER T RIEMATZ I E B A HIAELE , WIAVFRIEMAT, TR AR f
FHIREE . WS FH TR T, 7 Muwaffaq al-Din Ibn Qudamah al-Maqdisi, Al-Mughni Sharh Mukhtasar al-Khiraqi,
Maktabat al-Riyad al-Hadithah, Riyadh, 1981, Vol. 8, p. 112. fhifi5i:  “HRELEMBEA 55 MW 15 H AL R 4 vh o6 A= iy Fivt
PR, 7 FLE, 8 130,

% Sarakhsi, above note 5, p. 136.
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B A RAF R 2 R4, m AEMIRAEF 42 A, 22, A
MAEBARRRRANZE, SHITEEGBBRAH KT . XHRAAMF 2 AEHE
PR B ANEIERE, 28 S KEER R, B Y E AN EAT
stk T, Y

HREEAR, — A A RBURE D 20k Z |- 4 BE b 46 Bh B 0k 2 1 9 1l
FEARIF SR AT AT, BEh e PaFR

Bh sk A ARG REAFFEY, ANCERALT . RA S
%ﬁét%ﬁ]H%ﬁ:’é‘)i#fiﬁ%ﬁfﬂ%%}ﬂﬁ]éﬁﬂj—/ﬁ%’ %}Lnamljj‘/ﬁ\fii’ 'ﬁu%}‘j‘ﬁ;\t”%
&, APAETRAEREAOANFE LK T, >

Bk, P Bk AR A AR —— s [ B NGB i AR TE——F 1 e R
Mg RIR N R — e A RCR, ™

Bk AR IR EL S Z R DO IR R

YA AL AR AR AR, B AR 2 RO R HGE A B
s RGBS aRAELE A B, A
EH . YFTA L E AR EBITARRE, B R HGE F— ik i, “ix
Se AL T H R SiA ORI B R (ahl al-harb), B KATRIER
(dhimmah) B2 2% 1F5% — WA T TR X — Wiy, @

TRk,

TRE, 5142 T, R LT i 2 IE R IR RIAEAIA., Shirazi, above note 2, Vol. 3, p. 409.

* M. Hamidullah, above note 14, pp. 167-168.

O L L P I — R SN X o A AR B, T L 4 s UR T Bt i I 1 1 £ PR, st
1SR R ARG R, 2R IRBREROR, M RO LS. RUFRERTVEAR, DARAE LT ETE 5,
For a detailed comparative study of the Islamic jus in bello and the contemporary law of armed conflict, see Muhammad
Mushtaq Ahmad, Jihad, Muzahamat awr Baghawat Islami Shari‘at awr Bayn al-Aqwami Qanun ki Roshni mayn, Shariah
Academy, Gujranwala, 2008, pp. 295-478, 583-594, and 631-668. See also Ameur Zemmali (ed.), Magalat fi ’I-Qanun al-
Dawli al-Insani wa ’I-Islam, ICRC, Geneva, 2007.

%' Abu Bakr Muhammad b. Abi Sahl al-Sarakhsi, Sharh al-Siyar al-Kabir, Dar al-Kutub al-‘Timiyyah, Beirut, 1997, Vol. 4, p.
164. ATLLREH 5 B i [ B Rk A v Bt o i S R i — L

IR RAR, B E R SANEE TR EAEBIAE A% R X R T (F
T SORTE R 2 23 FEORZETT (dhamm) 522, MRARGHLIRL), (P72 E K ORIEXT SRR 2 BB A= dr it 7
25 5 [E%: {47, For details, see Kasani, above note 22, Vol. 9, pp. 426-458.
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FRAE G40 = Bk, BT B AN 22 [ R AR R ITM  R Z [A)  AE — Ff
LR F . BEAGEHEE R B X E I KB Gizyah) BIAFBITHE
aREE IR RYy, DAL ORIEX AR A dr Rl = . DA 2 E iRy, ik
FKNTNARA YL R T A Z — R AR, AREAILFILRY). E—, L5
Wit [ KA EEF IS RLII N (dhimmi) FEFPHEE L 2SR E R “H 7, 4
— YA S0 BCBURE ) SRR B AT b LA (e AT BORF & sh L ©

W, DU X EEf7 AR REL IR HF L322, .

— {EABIIAN KB 5

— R R = Sl G228 IS
— R MO sn (EEHEEZ)

— SR BT MO R 8

— 5tk imar, ©

RTINS Bk AT A2 E N E TR, AN B EEFYREE+ 2
CNORISE S e S (SRS TENe NS S e G O M E B %t g ST e A POV R STiE 2
Wb W B Aok x

S LS VA BRI F RS S bR AL R e 24 PR AR SR AR, IR T R A AT
MEGE ], HAE, AR — B S A IR ELE R B ITARAY IS, AR A BORFRIAL
DREhn T BB RIRR G bean, TR S BEE R TR A — ik, &
RAERFEER B, R di e N1, i & 805 W 7= 1

© HIBCIIE S FEM1E, FTLAR AT B A KA “WERER” UM, WTDA—RA0R, EEBHEE A RINX
W, 21951 4F (ELAEHH E L RY |, 6 1477,

& BYNBA—FREF RS, BN FIY4 %, Kasani, above note 22, Vol. 7, p. 446., {HiX AR & SN

ok AR ALk

% Kamal al-Din Muhammad Tbn al-Humam al-Iskandari, Fath al-Qadir ‘ala ’I-Hidayah, Dar al-Kutub al-‘ Arabiyyah, Cairo,

nd., Vol. 4, p. 381. B T T53EIR 250, BIAYEAE 5 M Aix 2ok s AR — PRI AT 26 L IR 322Y, A5 Hod th Ay

— e\ Syix HUE T340 vh B 2R B 4558 G X 2517 A 915 . Tbn Qudamah, above note 55, Vol. 8, p. 525; Shams

al-Din Muhammad b. Muhammad al-Khatib al-Shirbini, Mughni al-Muhtaj ila Sharh al-Minhaj, Matba‘at al-Halbi, Beirut,

1933, Vol. 4, p. 258.

% Iskandari, above note 65, Vol. 4, p. 381.

%" Burhan al-Din ‘Ali b. Abi Bakr b. ‘Abd al Jalal al-Farghani al-Marghinani, Al-Hidayah fi Sharh Bidayat al-Mubtadi, Dar

al-Fikr, Beirut, n.d., Vol. 2, p. 405.

% Shaybani, above note 61, Vol. 4, p. 164; Iskandari, above note 65, Vol. 4, p. 382. ix B 245 HH Y2 — b IR BT bR 2 11 15%

T B TN AT 2% 1% A Lo E B Ak ) i e fi7 . Iskandari, above note 65, Vol. 4, p. 253; Shirbini, above

note 65, Vol. 4, p. 258; Ibn Qudamah, above note 55, Vol. 8, p. 524.

CARAN AT E S SEOHTED, BT AT,

86



INTERNATIONAL

of the Red Cross

ik it (ghanimah) FNIATE A TRELE I, il Bkt LR
Wikk, ™

TP 22 B BT R bR L & AR A S B b o, X AR DAk
TIRELE PR — R R IR . R TR A, — R E R
MRELEATEH . 52, IRASRIRAEA ZZBELT. b, Ebstt
L AL 1 — A~ [ bR 25 2065 BRI AR R EL R RO B BR il 32 A H T Fr
WALE RN, "R, AT I L Bk R ik sy, B
MORELE TN D, ATARESRAE 1, BEEACR 0 13EA 2
HIZLIFTHLERT .

MELEF AR NBERER

TR Bk RN RELE A LR ) — S B RA AR R . X AF T
— L EIRELE IR AL . EFRNINEATT IR X FhSEhR A,
FATix FoRF S R S R R

LA AW

AR R HREL R T Hp 4 N B RAE T B ——BI R (kharaj). $LFK
(zakah), BA1/R Cushr) FOEEWEET (khums)™, 352, B A S BRI 1 B2 6% 40
TR, MABERRAEIR ., PEARE TSR (FRIEEIES) (al-Hidayah)
A 2 “HAYGEER T HER 2Rt A G EEL, m (fE

T X RV IEIE S KM 4., Shirazi, above note 2, Vol. 3, pp. 406-407. M4 753422 5 26 THRALIIEHL oMY
2 P SO B O ELEE . Sarakhsi, above note 5, Vol. 10, p. 137.
T Bk R B AR it B 5 A R TR A 45 S5 20 AR P RAT A LA B BRI AR 20 97 (9L J . Sarakhsi, above note
51, Vol. 1, pp. 210-214.
? Kharaj £ FRS BT 2k 12 15 BB AR BORFEUAMIN T 4. See Muammad Rawwas Qal’aji, Mu ‘jam Lughat al-Fuqaha’,
Dar al-Nafa’is lil-Nashr wa al-Tawzi‘, Beirut, 2006, p. 194. X @45 AKBL ([ E, p. 164), FL-REMEE 2.5% Mtk
Bl A B A BB BB . X I\ A — LT h. Rk, 58 233 T, B RERHB IR TE R A
e+t EFTREERRISCHU B, LR 10%, AR ERGRTERERE THy b b, Lufil 5%, XFEDL T BHRRA
10% H—24, [ b, 38 312 51, FERHY XD (ma ‘adin) FHEGRAD TR (kunuz) AR 20% PORLIK . 5] |, 55 201 T,
7 Marghinani, above note 67, Vol. 2, p. 412. Imran Ahsan Khan Nyazee #4744 (A Kl 2i:45) Eﬁ*ﬁ%?ﬁ?@@ﬁﬁi:
AL W R R A AT RAY T SO AT S A Uy, S B AR kW, 7 Al-Hidayah: The
Guidance, Amal Press, Bristol, 2008, Vol. 2, p. 343. b 3E(UESA KA R A, i TFRA S FRICRIL R, HEHR
W BN KFL, SRR AN PR, Shirazi, above note 2, Vol. 3, p. 407. FH BIREZ K INHE IS, Ibn Qudamah,
above note 55, Vol. 8, pp. 118-119.
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KRGO T) MR RER b2 o MEERIHEX BIHE T A EE MW
A, P ZEL A AR UG, SRS A RSO Bl AT, if HoA g
FLAHEIAT A (ibadah), RBLEk HILXAE—A RIS, BITARELE 040 T 4L RS
TR NAE A e Ad & AT A SU4 Tl B IEBUR (PR IRBU) B —ik. BR2ERA
YPELE A 1 A HUE B 4% B AE R X LEBLC RN (e, ) AR AL BB R N A
SSOEARTAT X — %5, 7

BsLA L R A

B2 KA VNEA T 3T T RELE 1S N AOTE IR T . 3AT]
BESR—THEH =R EREAR. B—, MR —DEREEGEERIAR K
INRELE B A ik, A8 4RI RE B 2 AL E IR Ar R B VR ? h% R
1125 HAY B ZA R IZ A AR INE A Y R &5, bt B Y852 X — BT
R P72 BIE R HUE R FZ . PEEJERR:

T RIEL AR T —ART, FEZRARFTES T —12 R L H 6%
B, AKEERN S FEeteAe A F N, N LARE N IE 695 N J AN Z 6] 49
£, MR NG Rk, T

TEIXA R L, 5 KA — AR5 |2 2Rl A RLABRR A S 5, fth AN
B2 THRIORIGEE PE B R, i H ISR T Bk P A - o
Flve Th IR T FRERGAEWIA],  DARME AR 32 R AR S B A R R L B
NG T3 KB AG - LS R LT o kX — 2 6], FR “7ERTRifa A+,
HREEAED IR, P E SR & T s . B s LN —
A, MRS E R, BRSNS Tk, ~ 7

BRI 55— A e fhil 35 44 0 B T PG B R B T IR - Bl A 47 - il 55 24
(BB IH2), ik E®EEal-Khulafa® al-Rashidin®i| &, fh5A BT aran L&

" Marghinani, above note 67, Vol. 2, p. 412.

7 Ibid.

7 Sarakhsi, above note 5, Vol. 10, p. 138. Ibn Qudamah FR:  “AnRIRFALEAE fir— 0 A TR B I AFEAT IR G, A8
MR ALk S Y B RF RS B 244l 7 Tbn Qudamah, above note 55, Vol. 8, p. 119.

7 Jassas, above note 3, Vol. 1, p-99.
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ThEE BUOR BT EAr IR B, XA AT TACh @ s . Bhi vl P AR i
BEZHUNF 5 A .

ARAENEREN F 2 S AR HELE LT RiER “AEXET AP
BHZE, MEHERE—NFHRAGLSE, 22, AR TFERA[ZHA, f
RITHREA TR MFERAL, S THEGRGAGE AR T XAPT ik
B, WA SARBEA T AR LGSR ER, R ABEFLAHRGEYS, XIRR
AR EHRTRAART AR, A—FHEeX R 2EE4T,

A T R R LA A 1 e A O B A R B 28 ), T2 AT 13X
FE— LA SN An R L o 1 B PR R — (27 R s sk 4 R BT 4%
B4R E NI — Bk, A SR 2, BB PRI M B ) T AR A

L R BOFE RIS L N B ER UL, RELE 2 TR (fussaq), AL T ™
HAREEZ NRVIE S MPE AR A sl 52 1. eF 2, JELE il A%
JEE AT 25 PR R BORFAZ il DT BE HTE AR )

2. JELE A AN A R BORFE L N R A fr A R e 2. A,
PR s 4T PNk e A T R AR B T o I el ey,

fHAE, Anvb S BT 42 450 P R v o A L A 1 DX R M ke
ZJE, ARG T B AR R Y, Pl An i 4 fh il UE A A
RBELE, kS PATIZAI, MR IR AR IRELE , B4 R
PERIDCHITEBE A AT IZGE,  “BEA B E 2L TIRELE B Z T
AN RELRE . BTLL,  (PRBUFEHIGTENE) e SR e TE, B
AERTLAESE L GAR R . 7 PR 5182 rh B I R AT BE A S 4 T
HELE ARG AR RIS, BRARRTE AT AP e 2 R IE AL

8 Sarakhsi, above note 5, Vol. 10, p. 138.

7 Ibid., Vol. 10, p. 142, ¥HAE (k25 A by g B R 15 PN 972 B AN B2 AL 42 SR S N 2 8 e LA AT
(H A ftb 42 52 1% ok Y ol e ez, P f & W7, Shirazi, above note 2, Vol. 3, p. 407. The Hanbali jurists
take the same position. Ibn Qudamah, above note 55, Vol. 8, p. 120.

% Shirazi Fr UG 2 BRELE I B A5 rh RBORFE I A @A PR ph e, A e A R ST
Shirazi, above note 2, Vol. 3, p. 407.

81 Sarakhsi, above note 5, Vol. 10, p. 138.

¥ Ibid.

89



B RARRE . RIT=BEPRELFRM

B85 L T o R 2 LB I 1 2, 24 A e
ORI e AT, PO LR AR

A& B T AR A T IR — kT, HEFRETRS X5,
Bk, S RIS CEIRT , Wk E O H AT R BRI A 6 R
BT EVRE, AR 206 A A RPATASEA e H e,

ANARARE P 0 22 BUE AR, XA B, AR 55— 2R T
B, A2 R S B4 1 N RO B R T IACH TSIk, Pl AR &
WINARGBN,  “BOAEEAA SRS GEERNFESED PRI
WthAT” o MR R AL R I R R EE TR e AT TR AT
NYVRA ZHINETCR . WH, A LA —77 243 AE T S BRI
ILERBEL PRI, BASBINETCR . BTG, — R O T R ELE = X
IRIEHPOR AR S PR AR, ¥

Bl L9 A B T A 20 B JER i e BORs 2 H A i)

TR L Beldirh, FOP- SR A K PT 2 S5 — A bk, BT Sy —
A AN 8 A E— BT — /1A RPLRE D RISR R AR — B, X
PR ABUR T — (AR bk . H R TR AR 2 ViRl i — (LR T

® Ibid., p. 142 ALK IN D, B b S BORF 2R 45, L R R HH A e S R HE R, DR Y 24 4

X BN T B RVAAE (jtihad , BT 2k T 44T, filad sie B Rk (B i AL s et B —— )

[G:DN

% Sarakhsi, above note 5, Vol. 10, p. 142. See also Ibn Qudamah, above note 55, Vol. 8, p. 120.

XAy “EREERZET B, fEEERTH R D B A RN B s, B AR Sk
R T MR KRB E Sajjad Ali Shah, fe RSB AEATIERY Judges Case (Al-Jehad Trust v. Federation of

Pakistan, PLD 1996 SC 324) 2 J5, Shah 5 & %A FAARSHUE BB RGEE . Bh AN i i 5 e 98 0 i /Y

EE T, (B Shah B fEA “Sibn BB REAREE” AR T HE TS e 2 FMENEAHESR, Malik

Asad Ali v. Federation of Pakistan, 1998 SCMR 15; see also Hamid Khan, Constitutional and Political History of Pakistan,

Oxford University Press, Karachi, 2001, pp. 274-275.

% Kasani $5 i & 2> B R %5 (aman mu’abbad/dhimmah) F1 aman mu’aqqat. see Kasani, above note 22, Vol. 9, p.

411, B F AR — A RAFCERISZ), SEILARBIT— 5 [ & B A KB, JE B 2B 7E =2 I ok A

JEERIACH], WG RIE R A R E B, e M55 ARl BTS2 (aman ma‘ruf) 45 RLEEEE

I e A2 E RN, A5 2T (muwada‘ah) W5 BR3¢ R0/ EAEBI A 1T S0, Fnor

KRS R E 30 (muagqatah), WATLAA (mutlagah), Ibid., Vol. 9, p. 424.

TR AT 2O AR R bR I A0 8 A2 S E BT AR AEZA TP, Shaybani, above note 51, Vol. 1, p.

213.
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% SR St A R R 0. VAT, RIS SR iR
5TWE, ILEBIHERA L5 R IZNR A =,

MRIEIXLEJTN, 7522 AT Wi H an R EL & SARB IR EE 25707 4244,
A 2 ep R I sk A S AN T AR R AR . E, AR S
S5 SR MR AR IR 2077 1 SR IREL S X BUH RBURFHI R &, B4 IZ 55 205k
ARARHIB A, X AR bk A S BN AR BT K T (musta’minin)
B s PR X X A AR

) A A4S AT 35 KT R ek TR B AS AR B 89 PR E 2B B AR 2 E R A
XA NP 2 E 2 6% B IR S 3 b R BUR SRR R, B, &
MeaBRMNTREHBRT, BE, SHEMERT EAFHZELZE) A8
H AR RS BRAAAER, FaHedl (k) RIRESHTA I, A &
RTM%, B, IAEE (5BHHAER) £ SZMEABER,

fE R BB, T A A P A SR L 2410 51 71072
Ly, R R b, BeE 2, RAKRALE DA%
RS T AT P O (LA B e A e 5 R A (2
[0y . Al VR o Yk

BRI AL R 2 i DA Be b e BORF IR LA DA

A — G — MR RN S P 45 6 O 9 TS T VP 18 0 4 S0
PELE . FILL, 1E i B HIR S S IRALE R St SR 1 TR B R
B4 A AR S AL B TR T, BB 2 R 2 B A S 407 i

% Ibid., Vol. 1,p. 201.

CARE, B GEAE A BRI AR E R TR TS, MRS 2 REANLT THE, Wiz hiia.
Ibid., Vol. 1, p. 227. $tob, BEHGAE I CEMRE EH— AR EAE RIS THIF S, {EbAREX IRLEDELS TP £
HINRBUERIAT SN, B 1] 15 HH 2% 1B 2 R T4 3 4, 1 BRI — AL A AR A R Wb TS (ma’man)
1bid., Vol. 2, p.229.

* Sarakhsi, above note 5, Vol. 10, p. 141. (L Atk #:MEHHE N K, BIMERAE B K ML 7R T X LE ahl al-
muwada‘ah W7, HJRBOFA A BELE FH K 2, A, B 2 3 R ELE R P AR . an
AL, HEBOFRIRRELE , WBUEA LR =i H R+, [ L,

U Ibid., Vol. 10, p. 143. Yo E H B K IR %18, Shirazi F1 Ibn Qudamah #5 ! T [GIFEATIS 4, Shirazi, above
note 2, Vol. 3, p. 406; Ibn Qudamah, above note 55, Vol. 8, p. 121. [al A% JF M b3 FA T b S B R ik e B AR SR L & 1
FEFEY GBI BT,
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0B, X REAF LN SRR RS T R, R, AnRBELE B E Bl
T, ILEh BRI SR B RAELE . I EJRRR, SEAPLEETI AL F AL
A T DA R SR B E  X e R AT I 3L 55

B ¥ ELA AT L8 B A ST R TR 6 ¥ R B4 K 2 RR A X
5. BT MR DAS AR AR o I T K298, Al A Rk,

L 5 P8 A HEAGT R RS 1F1 W i A A R TR 5 J g D

B A ELE R, PP RIR TR 2R ERA NS, ™
A, B3R EEE, RNELT BRI SEARIL, mEIEHHRST &
ARACR BTN ZAB LS, D

HE .z, BEMA BRI I Z A 2, A R 2 kAR
WRR I SRR B . BT LA AT TR B b 28 A R BB Wi bR AL S e iy <P
B, AFBESRAR T,

LB B A5

bt iX s i BRE T L BE T TIRELIE A A IR ? B R — K
BHY AT | B bm SRR HAY, SCSF AR T A 2RE R, Mk
AR ORI L —T7 . taF AR S et Ay o R 5 # 3 E 1, ik
—H AL A EIIRER T o BrUALE E ritk g i 28 i Bl Ay s B PA Bk
A B AL, AT BRI AU AR, 55U ML, 2 BELE R
WA RDRE DA 4B, BT A AR AL S e, i AT 4

2 Sarakhsi, above note 5, Vol. 10, p. 140.

P X U HARIBAET, RAERELE K 3h THRAL, (B ERBYik, Ibid., Vol. 10, p. 107.

* Ibid.

* Ibid.

% Shirazi, above note 2, Vol. 3, p. 404; Muhammad b. ‘Arafah al-Dasuqi, Hashiyah ‘ala al-Sharh al-Kabir, ‘Isa al-Babi,
Cairo, 1934, Vol. 4, p. 299; Mansur b. Yunus al-Buhuti, Kashshaf al-Qina“ ‘an Matn al-Igna‘,' Alam al-Kutub, Beirut, 1983,
Vol. 6, p. 164.
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B YA R AR IE 2, TARE, T T B HRAEL & BT &k - 4
FEIEAAY, (B AR RN B A A IE 2 B G B AU BLRE D, RS KA 5R
AT Rbpr, ™

AT T XM B S i [ P — SR, i HL, FRA1ESIR
T LT A P8 2= A i S DR BT LA, RN T R B IR EL 2 AR
i SF AMAL, R SEIRELE B 4 Bt TCRE R B IRAY . S ZKIAIREL S Ak
R 2E: AT DN v o o SV S P U

BNRE AL Fsk Lyl T Gt IEE AR AIZES o Gt 7
ZE Ay, R RERE B T BRI, RS2, BERRIK
INIRELE AL SE PR il 4L N sk B ATEA D i R YL AR R, (HAR TR
A LTI LRIAIN,

% it

P8 22 0k vh 56 TR AL R A e i o A R 5 R it T — AR R,
BANf& B IR BLRE S o BEAL, BRI 4y TIRELE S @Ie S fk, ANIREL
B IR AL, R A G A KPR IR S IREE R Xk, B
RSN T RELE S R A, IR R LR A ik P BRI 2y RO
I, B2 Bk R R AL S P il A L AR PR A L0 BRI — 88y . X
SRR 756 T4 HARAELE 5 R A AT RE S AR A A TR MR L. LA
i (AR ER o Rl IR ELE A S M SR AALE R, SIEAE, PR
5K T HALAIILE & #hiE A Al o BIRS—H85y, BRIOW Br Ay B PR BB Ak O 2R AL
E R CE RN

BRGS0 bk ol LU A2 vp ok 48 510 AR BT A RO IREL S AR & TR 18 M
bR, ATV A S0 2 BOREL B X, o B 2 o O SR B TR

7 Sarakhsi, above note 5, Vol. 10, p- 136.

* Ibid.

* Ibid.

0 MRARIA T AR KRR, AR A — A SN 2RI T B — AR AR S B 5 — S, % AN BIFR %00
FRETAE (FL, % 10%, 862 T) o (HARIE AKX R ™ A rf S BURF G AT ASRELE ik, S G4
AHi#, WLARESHEILBAIAEE,  “FA P RBRPARELE SR —m” (AL, 8 10%, $F1357) ,
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I, EARBURF R LARRGELZ AL T i mo a1, 15— [ Nk
ik . xR B A B T i [T — A i ke 2 18

MBITARAAER IR 5, 0 2= Bk AR O A TR il = Sk
PR DRI HLE T EATEAG R . X B FIRATEIR AL T 75—l

YA R AR AR IR R TR R 304 A RO BREL S A B A AR,
=Bkt E IR REN T — e b IR X — mUR s Bk i —— A
DX AR A AR bR L B 3t T . BE AR (IO Bk BB
PRFRAERRITAR, T ARAR A i 00 X 20 [ RN R IR B o 3 A P R ifll BE AR B YA
], fHOR, X LERRAMY Rt vl DU 4 45 5k 2938 T P A R IREL S, 4G
kAR bk, BRIOA B2 B R N R SR LRI HIBO T AR A A
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Bt F ERAMBEA BV RARBES B ZAM20015F K45 £ 5 FFEITHN
BEHZH, AXLHBEARAZEHEHXAARE FHABTHG AR
“BokET A4, R T L0 A EBMGLE,

] s 2% o7 e B T AL AT 3R 304, &5 T kIIEE R, Wl Fneg
WAEBHE . HF. DU GUSARELS, U B 28 23R ATIE L Brifhsr iy
BRI B (FRELEFTREMITER) o 304k, R TR, ik, 4

" IRJEH- £ JRJE (Antonio Donini), 5P 7 BITIH [E B .0 (Feinstein International Center) & 245 171
TR KRB, TR E PR R A AR X R A B A .
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@R E ZR B, (R IT AN REZ TR ARA B fsh %, X HEAE
REKHIFEHLIL C a3 = A . £ EFE20014E9 A 11 H B R R4S AT HilfT3h
WAE AT AP AR E WA, RmX MG LN EAFE, BmfZig
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PR P LA R ] o e 2 7 o def SR A ALY 05 2R 8 e, BT NGB AT 3 7 AR

RO, BEAE LA E R BHA T R iR, NEfTahh e, HiRBEA T A

EATE R EBAE I Z B RINAIRY], A i AR PR 5 T R A&
IR, 51K SEHLRIBUA 3 % F1ZE 30728 8l SUE ORI NGB TR R . bRt ss
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B AR BR BIER ™ E R0, s oA AR &%, NEfTE)
f 2 A N —FF it it B DR ERY . X FPBUE BRIRYE, MARRHRFIRIMHGS
FHTAEIR B A REBE NELTE), AT,

BN A BB, FATFEX WA E LA BAMELRE . XM
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' Michael Ignatieff, ‘Nation-building lite’, in New York Times, 28 July 2002.

B WRERE AR WIEK? See Kevin Meredith, Sergio Villarreal, and Mitchel Wilkinson, ‘Afghanistan: The
de-evolution of insurgency’, in Small Wars Journal, October 2010, available at: http://smallwarsjournal .com/blog/2010/10/
afghanistan-the-deevolution-of/ (last visited 8 December 2010).
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* ST AEBOR LR TE B 77 1 1 B A 2 R 5 W SCREAE 14 W91 ) B LR B AR . — /A~ BI9h & : Helga Baitenmann,
NGOs and the Afghan war: the politici zation of humanitarian aid, in Third World Quarterly, Vol. 12, No. 1, January 1990,
pp. 62-85. ££ 1990 4% 2002 4[], HAG W CRARHX — R, SRR R ELEflK . Antonio Donini, The Policies
of Mercy: UN Coordination in Afghanistan, Mozambique, and Rwanda, Thomas J. Watson Institute for International Studies,
Providence, RI, Occasional Paper No. 22, 1996; and Nigel Nicholds with John Borton, The Changing Role of NGOs in the
Provision of Relief and Rehabilitation Assistance: Case Study 1 — Afghanistan/Pakistan, Overseas Development Institute,
London, Working Paper 74, 1994. Fiona Terry’s Condemned to Repeat: The Paradox of Humanitarian Action (Cornell
University Press, Ithaca and London, 2002) A — AT 744 T Fl SER] & 7%k B[] BRI A\ B o3t Al 32 S5
Wi, %L RIS AT T AEBUFH LRI “TeA” I,

S HME R ANATE SRR R EREII B 32 37 D5 1 B IS — I E R AR, RN A O TG
15¢)5E., SeeF. Terry, above note 3, p. 73.

* A. Donini, above note 3, p. 35.
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HA—E PR BIRGET 2 ) IRIES AR — M EREA RIFIRARERAL (1991 42K ) W BRI R B 4LE A4 41K,
Lt ERE RA— EAERTE TR AR, FRAEIRE S T TR0 8 rh i — BEit (Al

7 See Antonio Donini, ‘Principles, politics, and pragmatism in the international response to the Afghan crisis’, in Antonio

Donini, Norah Niland, and Karin Wermester (eds), Nation-building Unraveled? Aid, Peace and Justice in Afghanistan,
Kumarian Press, Bloomfield, CN, 2004, pp. 120-124.
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PR CRISHEZS) ARy AT, WA Donini, HiiE7, %5 126-130 BT, LAJ H 42 /9 2 % S0k, see A
Donini, above note 7, pp. 126-130, and the bibliographical references provided therein. See also, Mark Duffield, Patricia
Gossman, and Nicholas Leader, Review of the Strategic Framework for Afghanistan, Afghanistan Research and Evaluation
Unit, Islamabad, 2001, available at: http://www.areu.org.af/index.php?searchword=Strategic+Framework& option=com_
search&Itemid=112 (last visited 24 November 2010). On negotiations with the Taliban, see Antonio Donini, ‘Negotiating
with the Taliban’, in Larry Minear and Hazel Smith (eds), Humanitarian Diplomacy: Practitioners and their Craft, United
Nations University Press, Tokyo, 2007.
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AR AT . See Report of the Panel on United Nations Peace Operations, UN Report A/55/305 — $/2000/809
of 21 August 2000.
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"' See Norah Niland, ‘Justice postponed: the marginalization of human rights in Afghanistan’, in A. Donini et al., above note
7, pp. 61-83.
"> Michael Ignatieff, Empire Lite: Nation-building in Bosnia, Kosovo, Afghanistan, Vintage, London, 2004.
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PUAS EZ BRI R T SR R R, X PUAIEBURFAA SR . Vietnam Christian Service, CARE, International
Voluntary Services, and Catholic Relief Services. See George C. Herring, ‘Introduction to special issue: non-governmental
organizations and the Vietnam War’, in Peace & Change, Vol. 27, No. 2, April 2002, pp. 162-164.
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See Sippi Azarbaijani-Moghaddam, Mirwais Wardak, Idrees Zaman, and Annabel Taylor, Afghan Hearts, Afghan Minds:
Exploring Afghan Perceptions of Civil-Military Relations, British Agencies Afghanistan Group and European Network of
NGOs in Afghanistan, London, 2008. For a critique of the British approach, see Stuart Gordon, ‘The United Kingdom’s
stabilisation model and Afghanistan: the impact on humanitarian actors’, in Disasters, Vol. 34, (Supplement S3), 2010, pp.
S368-S387.

" *ARSIC-N and ANA travel outside boundaries to deliver aid’, International Security Assistance Force
(ISAF) Press Release, 23 December 2007, available at http:/www.reliefweb.int/rw/rwb.nsf/db900SID/ PANA-
7ATFC7?0penDocument&RSS20=18-P (last visited 25 November 2010).

' “New DoD policy outlines military health support in global stability missions’, Press Release, 24 May 2010, available at:
http://www.health.mil/News_And_Multimedia/Releases/detail/10-05-24/New_ DoD_Policy_Outlines_Military_Health_
Support_in_Global_Stability_Missions.aspx (last visited 24 November 2010).
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'” Anthony H. Cordesman, Shape, Clear, Hold, and Build: ‘The Uncertain Lessons of the Afghan & Iraq Wars’, Centre for
Strategic and International Studies, September 2009, available at: http://csis.org/publication/shape-clear-hold-and-build-
uncertain-lessons-afghan-iraq-wars (last visited 24 November 2010).

" This is the subject of an ongoing research project co-ordinated by Andrew Wilder at Feinstein International Center (FIC):
see Andrew Wilder, ‘A “weapons system” based on wishful thinking’, Opinion editorial, in The Boston Globe, 16 September
2009, available at: http://www.boston.com/bos—tonglobe/editorial_opinion/oped/articles/2009/09/16/a_weapons_system_
based_on_wishful_thinking/ (last visited 24 November 2010). See also ‘Conference report: winning “hearts and minds” in
Afghanistan: assessing the effectiveness of development aid in COIN operations’, available at: https://wikis uit.tufts.edu/
confluence/pages/viewpage.action?pageld=34085650 (last visited 26 November 2010) for a description of the Tufts/FIC
study on hearts and minds.

Y BILEFR A DALY “Development Alternatives, Inc” J&—5 £ 5 92 35 [ [E bR T % 2 £ A0 H & FE A 5, See
http://www.dai.com/about/index.php (last visited 24 November 2010). H: T 75X B SGIEFFAH LA, (H@H T H R
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T HARFM A TS 55— EATRER ™, B PRI ih 28 4 05 sy NGl I
W, X BERAZALI R, AT AE IR, I A B = 55 I L e
R RIS 55 R K AR DI AR BB & E SEM DR 7 . MANTEMEERF,
XFP S BRI TS A Ta YRR SR - AmE, BEEEHNE
JEMFN 2 TR NGEAT S HIAB T3, (RN SO A BORF B Jbe 2 FPBA /£ 2 A Jié
[l ER R IEE, BMEREAATRE, BAOWRMYEMER ., B (LA
SEARBY T AN A A A B ) FR AR T RIA S ih 5 A R AT N TE fE LAY ™
BE, ORGSR L rh I R E KR IR EHE R A . b1 Ae
IR B 1] 45 A BT P 3 T rh 252 AR 20, kS SR AT B T 2t
Tl . EEI20104840, NiE=H55 WhRT Ak B B AIRE LA 55—
Tt . ARTERAE, L TFERERXSRARRT RS R, B2
Me—RES 75— RS LEVFEERIN BN, DI TR DA U AR
TR T E P& R ERISERA R R et AhiGzh . ol FriE A 21
20094 FIR P BT LK, HRERT FRIFER) LIRS 2, ™

A Tl L — 7 B AR BE TR A K 1] 2 2 PR S Y & TR A, X BB P U ST
THA E PRI ERB A, IS ERE b 2 A R A B ATEh . X LB

TP, BT T LR, (R RIUE IR R

21991 4R 12 A 19 A ML A EIR S5 46/182 Silidsr T N EHE (BUER “NERSHIET” ) , %k
BRI T NEF S IRT A TIRGT:  “@ BAE SN AT RIS, BRAE Bl 55 HER AN R AR
GLHLIE, DAMEFEA R & SRR, i i AnfE 2 B2 7 ni Bt B2 ) e 22 7 X S AR, ik
REESEY. ” (HAH3SBE4Mm)

PETFANEBESGAED (HBFREDMIGZ) W £k, see Antonio Donini, NGOs and Humanitarian Reform:
Mapping Study Afghanistan Report, NGO Humanitarian Reform Consortium, 2009, available at: http://www.reliefweb.int/
rw/rwb.nsf/db900sid/SNAA-7WC45P?0OpenDocument (last visited 24 November 2010).

* Michiel Hofman and Sophie Delaunay, Afghanistan: A Return to Humanitarian Action, MSF, Geneva, Switzerland,
March 2010, available at: http://www.doctorswithoutborders.org/publications/reports/ 2010/MSF-Return-to-Humanitarian-
Action_4311.pdf (last visited 24 November 2010).
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RERK “MABRAT , BOmsRba ER AR, SME B R R /RILF BT Z
AR SN, 0 A e 5 R IR SCHPVRI 280 N (R PR 46 20 TR % A [ P
TR DB RHESD Z MR &R, Wik —FhEN G, BIRA E 5 E bR EF Tt
R ARRILFBFRREY), BOh, Bea EPLK LT EA TS A RIRELA
Har. XTI AV . A E RS K R AR IR E A A R E
SRR S AT 2R RUG0 . 4 T LA BB B KA B R S E bR 2 4
R IR T . SR VTR 2SR AP Je & B — e HBLE A TP & . 2009
R0 H A T B0 AWA B LN FUB MR Epf S = ir 2 di i, A E RS
RHEMEZ G S 2n T E e 242 By ARY 8837, R LI AR
(B K A A EIERIFBRFHES) Bk, XAMIERERARA T, TR RS
BT B SO R R IR I & R R A — A B AR B Z 2 IEPERY PS8, T BRIER A
APURRE “HIEIATTRE ), RAEHIEA 2ERIEIEIERT |, & “fEEE
&S TBYEE A o PEEE IR b, RN E T A
*EA EEE,

FEf G B JLAE AL, 56 A [ AE QR AP BFIEE ~F A& B (R b, DARAE
AN S i et BRSNS 1R, OBAR A SN E 5 AR . kA ERE T 4R 5E hn
3 FF AN TG E N TE A R R AT b, X PP R S AL T
TR, CFET MEAFICR IR IR AT, ER BB, BEA E R
PR AT BOF . SRS A T BRI T SR A IR
H——AEE R IR R, T IE AR Pl 50, LR AE A,
DERERR L AR, DA ESHEREZ thar, X277 RAE— LR & B
FE B SR 2 TR TR A

> See, e.g., UN Security Council resolution 1868 of 23 March 2009, S/RES/1868 (2009), para. 4(b), extending UNAMA;
Resolution 1917 of 22 March 2010, S/RES/1917 (2010), para. 5(b), extending UNAMA; Resolution 1890 of 8 October
2009, S/RES/1890 (2009), para. 5, extending ISAF.

* See, e.g., Xion Tong (ed.), ‘UN Afghanistan envoy backs call for more NATO troops’, in Xinhua, 23 October 2009,
available at: news.xinhuanet.com/english/2009-10/23/content_12309531.htm (last visited 24 November 2010).

TR TR A E B, BENE TS AEBORH S S LA [ b 2 4 1R DR BAAE NI [ B & o fth ik
Y Bk B RS ARG RN I R R B B T 2009 4F 1L A 2 H7EWE A REEATHVICE F25. Available at: http://unama.
unmissions.org/Default.aspx ?tabid=1761&ctl= Details &mid=1892&ItemID=6374 (last visited 24 November 2010).

* Statement of the Islamic Emirate of Afghanistan, 5 November 2009, available at: http://www.alqgimmah.net/showthread.
php?t=11606 (last visited 25 November 2010). i%Z FAkT RN . “FA WA FREM— AN RS RBERHERE. 90
TR o 3 H 22 AXERAE “Mmtl—Irsr” RFAELPE, see http://www.alqgimmah.net/archive/index.
php/t-15269 .html (last visited 25 November 2010).

?2010 45 1 HLE% AT RA BT B TR . AEBURFAEVRIR A B TR R, ik —A R E W £,

107



ANEITEBHRRME: BNERMIT?

MNERIFAER, 2002495kt 3w AP ITAEA “Ja b2 RE” FFHI
B A ERNERE S, HERIACLBHETE . RE 2009409 HHTEL T H#
FRAYNE B RALE] (RGBS T 2R e R 1D, (H NGBS URIT H TARRE D
HERAL T AT R A, H5A K& TT RPN BTSSR AR R RE ) thA 1F
0, EREERYR , BRZ A SR NETE ST AN BERY r] SR AN, T iX I
TR NGBS IRT A, iR AN RE 4 1 Al i 1 R AR BURF 5 1l 2 S
KAt b G I e A R B SR S5 WIS, Ja R A ™ | ——H B
Fi KA A JE AN 4 BRI IR NGB R A T2, T IZ R, i
BITA (EAHR RO 1) HeLAX oy NE TR A8 5 RBUGZ
575, PR SR AR 24 F N £ B LA L B B il
HIst, BETT N RS A E A MR —T5

B, T8 S i S R85 T N B AL I 8 01 Y e AR 47 3 2 sk I B A i Bk
—EARE, NETROUAWH, AR EBIAE, DETRIIEE THED
A SHRIRE R BRI BAEE R TR, Bk, BRI ERELFEA T
LA BN, BRI A E R ARBOF R A L e . BeAh, BRA D
BA . AR BT R A [ Boid BRI R4 I A N T8 A7 3h 78 H AN A A
R, SRS TAREISCRE, M 15C.O R R KR B iE S A AT R %
Hfb, SRR, il E R R R m .

FE 4 NV wE AR R X R He B R Skl 06 A [ R NI i AL B &
Aoy RIGE 2 R L3 5 Bl X8 ATTSE DA E 1A [ 55 51 E %A 24—
TG [R) TR BB 53 o By AL R B 0 12 B8 55 e i £ )Tl e ek v (9 B3 R Y S
W, MTEEDIN SRR AR R, WiEE AR TR B 4R,
Xt A IR R Ul e HeAnit . 1A 1] B I b i 53 46 HE A L i e i EG T R O PR AR, 41

O P B AR U R BRI R R BRI T Rt R BRI . X% A X T
HOTLE G Z IR @iV IR, dHEB) A SI & DR BRI AL . BB oME L 24, 5K
$e ROCHIR IEATHE AN LR R 5 T SR A RS, b — 2P0 fb TIXLER R, WIS BLPRIT: HHERRF AR
63, R T AGHIIEZ), BRPEHAEMTMlESRE, REMITINE NS TS0 8, see Leonard
S. Rubinstein, Humanitarian Space Shrinking for Health Program Delivery in Afghanistan and Pakistan, Peace Brief No.
59, US Institute of Peace, Washington, DC, October 2010, available at: http://www.usip.org/resources/ humanitarian-space-
shrinking-health-program-delivery-in-afghanistan-and-pakistan (last visited 24 November 2010).

xR AI A UE TR R T, Mark Duffield 3 HEFT 7047, iR T i NGERS “BARARE , 8B
HOE B LA GE e, DA K ix e b i L& B BReZ BY “HEL” B & Mz 7758, Mark Duffield, ‘The fortified
aid compound: architecture and security in post-interventionary society’, in Journal of Intervention and State building
(forthcoming, 2010).
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B A E W —H, Tl RIEERES /D FBUFA R SH X
AR5 & i T 2 TR BY T R AL B G sh g i 52 401, 3@ 128 PN i
AR T f B, SUEAIRR R RS T TAEA R, HiFZ AT
AR E R GBS R LR, XA R, WE 2, R iR
—HHIEE, DEELMBLIS R FEaL, it TARR TSR R .,
ZTCRER, & 77 A Belh R ok iR 75 ST AR & e SO BE AR A R, BR 140+
FERZE RSN EHALN, FARTEANERTTHERE YL (R A E 0
FEBAF AR AnsE) AR EINAEE R, AEEHEEA W TIES k. 4
R, REMATHRTTE B RYE R T Bia L2 %E, mARa IR RAREI: R
PHEMIINETR .

% it

FER ST s AR AR b, IKEFI N E 473 S BHE E S B r,
BAEFEE WAV b, FNETSIAAZRIBEG TR, &2 REHIARYE
W, R IRIX R A M Y B P TR — B AT A A [ R £ 8005 75 B h ULF
ERCAEGM S, XA TG SO Ol S U ER R S i, 5%, HACR Kz
RO 75— B,

MNERIFEERE, X BEAMA R NGB Tahe R Y 525 A RS
PR — Sy i S A e 7 AR R B A b Y ARG A, X2 TR
T3 7O e S N BT S A (TR0 ? B — A &R —H T2 NET
VEEA PR —T7 o MBI RS IE S & R RALTE D, B A
W15 5 2 05 FE R AT MO 2 T RBED . IBAMATRIAA BB
Bia R4, AR ST — AT 7. ARSI A2 B, i
RNETFER M. aRIFER TRk, et TBamEREEERE
MG “NE” —id, XL S R E A 2. NiB#EB) A 5 anpiiil
hEREETT AR, JRRATRERE AT, fEREkT, AEREIT AL TF
P 25 A/ “HrEIR” B (CEAREAAS . KAl B b
2. SRS ARMEPFRA REFEMINE TIEE . KREBARBUFHLS S
ZHR, Mol R IE— R SR AN/ SR SR IRRE , FER SR UL T 152 28 i [E A 5t 4
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i, HBMEAE A B REEIAEA /2 B A VU T1E, il A BUFsE
s WMBHRES . Z2THAEIL, BIEAMLOH ER%E TR THSIS
EERER, EAMUHALT .

FAMEEZWNE AT 2, RPITFRCHTIHNES. B, &
BySARMIAAR L R R, RHHIBOE LY. DA E SR Ot hansk) 3
] - IR FE R TR TED s A FRAEM SR R/RFLIF BT, A 5 2 6k 05 o 2
BELTEmaralE . B, BeAERNEFTSIREDAEE A, i 5L A KR I
HISRIR S BE— 2L W85 T ERINERED . an LAk, KRZBARBUF A ARL & BOrF
T ITT 5, B B AP S BUF I E BRI — s . BB
SRR, RAAIEBUFHLER TR T ETT mAY . 2T
BB, 01 “ACRY” JEBOFH R S (R SR BB A% = B FrAY 58 4t
aro B, RUEfTEhRESRRN T NEE L, FARE TR SRR, Ik
B R AR ANAE R S MR LA B A A 2 TR EA T A, X “IRMBE™ [R]id -
ARAEBRFH AR fy TRUEAT SRR TS, AR TAER & AL E R
EUNEISVES (IR

Ht, BIENENAEA S SIaEEz), XEifzhdh T aer NE T
N RIHSLRIA TR GGG R AEE o XA Al BEREA 3¢ N BT 3 %S IRl Y 5 A 5E AR
A, T PRI AE A R AU B BT A 288 07 B KPR EE R 2 A AL . B E RiTA
1k, RALAFERRE RS RESm A T2 R 5B RPE REF SIS, %
THA E LSRR Z 5% A Ay NE 55 thiRT CRESRRER R E
JHZHINE S 5B A 2807 AE A RISREAT UEA) e a B AE T J SE A Bl
HEA NGBS TS B — &R h . A, Bea ERAEE N B AN
TE U AE R A XA 24 28 2 106 A ) NS B T] 5 00k 2 e BB & [l i #0)
Al R BB, AR k2 1ok Nl TARE 75 SRR BOrT B BR SN
5 ST “FAET i,

52, FAVATEo B R S B N T84T 3) 5 255 Rk B A ) deda
SE AN o B R ATk . BLIR LA DI — IR . X MR EITEI A
“HMA—BC RIS A AR . BTSRRI T (A EZERED |
CHESFAACE FD B 5 br NGB AR 5 S0 2 BN 5 e 2 B o 27 BB
BRI EATE 8 FNA—E R E TBIRR— “WREENZER 2.
B—TEIEMERT (RaEZERY (& (R ARES) ) BBREMA A
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TR HIBUG Z AL AV E B, XSGR S kA (R, T LB T
W5 UL 2R WX Ak R 3 5 ik

ST MR SN N T 47 3 55 B AR SE J7 T T A5 E 47 b b B ok
CAn R A A B 2 BRI TE) AR, AT RELE A i — BN Rl A 5 288 NGB IR b
—ABMARRAEE, 2LTFE PR RS “HrER” BRI E T
AEMEAR TG, EOMRFEESE, KL GEHAR (. TEFEAA
) A EEAR I & E R ARBUF LRI GE P IR, T IE i S
N EATE) SBIRTE A — . BRVR, LA 173l i RIsih A —Buit
KIEARMEHENE S X FMBIERN] TR, i3 1 %070 NEE S,
{8 NEHLAY 5 5 52 05 S RECR OBl S IR X, HRREER Y B B bR

B BT [ B POk 24 30648 B KWLM TR B B0 AT T %52, (RIS C N IR 20157 (RFSTIR A i
T “thiE—2" RIS BAERAE I, All the studies are available at fic.tufts.edu. The final report, A. Donini et
al., The State of the Humanitarian Enterprise, 2008, is available at: https://wikis.uit.tufts.edu/confluence/display/FIC/
Humanitarian+Agenda+2015+—+The+ State+of+the+Humanitarian+Enterprise (last visited 8 December 2010).
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S BT HAREEGMERBA ., T R—F RIEE Y A K E A RR HHEREAT
F, @A —FUNHEGHFTENBEAA G & B ELHKREA, 20035, KA LT
HRFEZF S ETTRAARALETFERERS (ICRC) mBEAF, TRELEA
W, AXAMHA TR P, ICRCEGARAM—ANFiehmy, KR,
HEABAF LY, ICRCHE Fdeif i 5 g Bh i A0 4, Bt — 4 37,

"SR B — ST L T M SE R T AL T E bR 'El/\fiﬁ FHPT & TAERIRETE . bl IRAH
EESE R AR, HER (WRa R NETIIIFIRY —1 (Condemned 1o Repeut’ The Paradox of
Humanitarian Action, Cornell University Press, Ithaca and London 2002)c VES RN T O 2y B IE T IR .
bl s T R S5 R R B 5 R SRR L, A SCIURRIEZA AW, LR ML 7 E b % i
SIS,

T ER T SR, T E SRR E bRk A,
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ANEZERFTROEN, REONFRETLEFTRFAAAFT ZAZANITL, 4
X, ICRCHEHN L % & FEABEIAIT S TARBEREY,

A2, AERETEALHLPER /RS BE RIT ERITEh, —AERAIPT
BT ABH BRI KRB H IR AR B+ E e A 2 (ICRC) BRfE /RN 20k
o, (ERISEALERG DG, Ml iR B R, L T E R AR
561 B JR K B W R BURA B, E——7EICRCITER T, ix 204% B Y7 b
T8, mEEE THREA DR —CRE NN, 24 HH % WL S % 2B
I NI AL T OIS A R BERY R A TR A AR, IRl E—o — it &, —4&
ICRCREA TS A BT RIEDL . “FROBBIRMN R 2% 8, (HIELLRE
NIEHsziayY . PRITATELZ IR f b Tiiee " o e LR s T, JRRRA
KEERE, REICRCER TR TE) 5 1504 RTLL+F iz 3h G4 N ] kL r £E
FORH ik LA AL0 AR BCREIA BT A, (B ICRCHE fb iy ik A ) &
TR ST, B fmEMbaIile,

ICRCH TLR B R 2B TR B TWE—T5, 4 T akAe & J5 %t it
MBI E, X—ARREH L4 DG 2%, EHREH S LERX —F
R RS I I AR . REh ZALAE T UL X i f Ko bR s 1 (R
EHOEEN) , DA ULIRBO % 2 ekt TR HEMCZAE Tk
LAY H AL AR E e B A A . Lk B i ICRCEP 5 {21587 H & AR AV
5o ICRCHYZAFE A 105 B i JCik £ IX 4 L A7 0, X kBl 1 pla T
FLLETAE AT (% TICRCHY TAELA R BT R AR A 72 4 Al

AP T H A A 5 B £ E 200148 AR BT s 1T LARICRC T i
A PRk, DA Banff i ix e Pk . 58— o0 #r TICRC AR (L Be i i
ZEZ SN X S T B RIBT e T N B A fe ke, FERI RO
7L PR AT DA 520G 5 SRR NG R AE R RFL BRI B A
BRSNS B BRI T ICRCI Y JR A Pl g 1 N\l 23 ) i k¥ 5 2%
DA R X A T AT RS o B Ja— #0500 B T Ak rTREHBLA kAR, EbanfE
bz 2 Ty BB W A LA T3, I o A R 2R BIWAR PR 0175 . T AMESR
HIBRFFrh, — B AP RA R E N T3 80T, JbT5 B R RS A
B, AR AR HGR IR SIS R — &R 5y, PiOT R, HBhf s T —34
NENGRZI I R ALBA L
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200343 1, £LF B bR Ze B 2k FI TREUM HL R 2 5835 AR IR KNG Rif 1
TR R R PO AR, X PR TICRC, HRZZEER T2 K
NFRI R —3 4 KN3RI Z A, oty TICRC IR A BT ——Iid 2304 ]
ICRCAEP & TR ST AL AN A R TAE FT AR AR el Beids . TEIRARE T ikAk
T A N B AT BE A B N RFICRCI) TAEER A PE 2« i34~ AR — 4%
ICRCIHHIALRC IR . 2500, X REFLIEMAI R FE R R L, FOAMRRIEE B
AN A KB T B P32 i G B P4 5 7 [ S SR TRl — OB P E———
ART TR S EEICRC Z 1A 5E R BOSCHM——8T8: 1, IZHLUA R AR
BE: EPRIvE, PUEiTAIZR D R AR B, i r i & e 238
REFF BN 272

= T HAL

— AR R ERZ RS TERER DS, FARTTENIH
RINE AR oy BORIRELAR NS, “BOW) 17 FEAFINGE TARE FAY “HRT .
i G, EbRER D RZIEE NN F T — L HNEESD, FlamsEs PRIk
PIPEBE O OPUER B OO RR B TR, fEPTEITmsck fr, &if
L fE AR A DA BARZER R “NIE” $RIIAITE, R A S FI PRI
ARG R, R R B EA T B LR AP E I ARBIR.G, — 28 E
F A BN 573 75 B st DX 1] 978 25 2 BT B B e 1 N S OBt I RE B, P2 N IR
MERRARE . MRS DRI HREIAN , AR Z R, F
RAED) TR T @ e R0 A2 s 282 Bh A et 7 Bedi, DA
A “HEEC A7hs mAbL) PR SE B8 B HROR IR LE B A S T TR
IR AT SRR AR, RN R CAFARPET . ATERINH S
PREE—A 4 )Lk, EICRCLIEN BRTIIZMX G A AR KA Tl . &0k
TEBSEN, Tx&, ICROM#BHETABRERE. B, WA LI, FZ
S s on EE, B TRAHEHD T “ANE” #BNELR, I
HAR B T — ik 4 il 2% o

' Kim Sengupta, ‘Aid workers feel the fatal chill of new Cold War’, in The Independent, London, 10 May 2004. B E
BA (PRTs) #f R 5 E F G RES Sk AR .
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HERZFERZIFART “FREH FAR AR BFPHEEE S
bkt Ri e AR, hAYBR T A — A PR ANE TEEm AL — 4L
& EFOREMSAIETH, "R RZMBHETRE AN EE, EEENR
Wh——4n RN T ik A GE RN DA S e i E R, Bl ELS
TR R R LT T, AEEFIPERL (1996-20014%) , RAEWMERE, H
ICRC & e A HAE AP B TSN I e AR A T — A T B2 W e IR A5 1
i HALE A ARG HhR, S5, B2 “REBMESAT Ih—HRARE Bk s
BETH BB B NS R oot . ARPhI, ERTET. Phiv, HE
AU AL T5 WSS B (B TR 200 s LRI IH AR AR BE s 36 P R 0G5
oL BRIRIIZESE s DA 23 Aok Pl T BT SR TR AT A R ANl P A ix Lk
T = B CE LA, B PEJ5 AR 2R ik

X PG A E LB WR TR . BURIE A & T B AEPE T R
ELARTE 7 18] ) LRt DAL T R ——E T E M AT S Bk 8 1 1 P 75 7 [
EXHIRBEN, IEAEEEE SRR B E A ARE, 757712 B4
OB AL SRE, FEEV DR ERE L ERAREL, REXEAR
AETE, B AT E SR A& [ AT T B 1075 [ R A TE, B
MR LRI TR SL AR N BT 3R S 5, i iRes “ad” —7
BUG 5 E S BFRfE R M. EERIBEBRUS & J A4 A &% mik AR,
EMAt RIS T bR “RUEtE” riei, FREATHEENERE
By, DR A P AR EEARSC RIS I, R 2 B SRR R SRR AR iR e
BRI TAE, JFEZM TBAATH, (EBFE2 EE A&, dariy
FHIEWONARE “AFRERT . TR, HREX LA b, WELE L
A ST i — R E K BHE—E R — “NE” BIZER 7N A
RASKI M, ICRCH LIRS FFIRTAHE, HoRIMAkSL T2 4 81 H 55 A iE
Z), XS HIFREGREM. BT, EFE20085E4 5, A EPFEITED

PR MARAFRIBIA, ARRINA T4 B L AT R AL TR TS 5 — A BhL s kR, Rk RLR RPN
AR B IR AR E, R ARSI B & R ST S R, ARG A L, TR
ERFFIRATED. T 2007 4R 5 A #ALLEREN i SE.

’ See, e.g., Peter J. Hoffman and Thomas G. Weiss, Sword & Salve: Confronting New Wars and Humanitarian Crises,
Rowman & Littlefield, Lanham, MD and Oxford, 2006, p. 99; Paul O’Brien, ‘Politicized humanitarianism: a response to
Nicolas de Torrente’, in Harvard Human Rights Journal, Vol. 17,2004, pp. 31-39.
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B, e BT E T ZRER AN AL, BUAE LR PEERAAL D, XL Ik T TR 2
Ea), WEE T e MR SIsiy . e BT R AB U, $28)24H
ANTC ) Rkt « PR BB JLBHR I IR A BT 3 I P & e A X 2078 57 A
RAVLE, MizBHAREAERD, flan, FAE2010484 7, BRAE LA
B EE] it 53 L B TR HRORIE B B A P X

ICRC [ & Yy T AEX TR o> (LI X IF IR TARRY 5, R ZIENE, B
SERIE IR T ERSER b S b IX AT 8, ABAREEIRAL LI A R & 1T BORF AT 1E 1%
] - 460 B 1 e 9 T BESE R TE o3 Ak L, EETSOIRYE I B ik 28 TR TN TE e
B, AR, R RVRILINA, AER R TA R v B RICRCAY 2 ELUE P
HSLANFE AT AT, SRR PRk AT T AT BN, ICRCX I A A [R] . T
R =B THER P 2 ORI, ICRCHF 4G & T UEM T AErh Rt A
SCIRRRI AL, EAETR TR R SR FIPE A T R BRI ILE A, MMi{FICRC
REAE Pt AR KNG, R A RO REL S B R ELA T3 2 H I B K
BofEA4E, Y ABEE BYAH D a2 kG SN, ICRCANESEY e AR P e
AT,

SR, IEASIE TR, hREEZTTAINCRCH TR, HABRFEAE
IRFERRAT X TG BN & /N B 2 RIE. F/E2003429 1, ICRCILE] T—
BHEERIPERRAE, F LU “FROTATEAX 2 EOE R P T NI AR LE 5E
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% See Tom Coghlan, “The Taliban in Helmand: an oral history’, in Antonio Giustozzi, Decoding the New Taliban: Insights
from the Afghan Field, Colombia University Press, New York, 2009, p. 133.
7 Graeme Smith, ‘What Kandahar’s Taliban say’, in A. Giustozzi, above note 6, p. 193.
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'Y MSF in Afghanistan, MSF leaves country following staff killings and threats, December 2004, available at:
http://www.doctorswithoutborders.org/news/country.cfm?id=2269 (last visited 2 December 2010).

Uln, EE B IR E E AR E T A, FIT T B E 216 LE AR, — &M EITEEEEITT
Hrh—orWAaR, e RFIRKIE R, WIAEAR R4 1500 £TCHIfRI 3. g A IR Tk 3500 iR %, 4
HYWe A#) 520 J737T., See the June 2010 report by the Majority Staff of the US Subcommittee on National Security and
Foreign Affairs, John F. Tierney (Chair), Warlord, Inc: Extortion and Corruption Along the US Supply Chain in Afghanistan,
Committee on Oversight and Government Reform, US House of Representatives, June 2010, p. 18.
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" Julian Borger, ‘Our man in Kabul says US strategy is failing’, in The Guardian, 2 October 2008.

"* See Tom Blackwell, ‘A big morale booster: Canadian, Afghan troops uncover arms, medical supplies in farmer’s field’,
in National Post, 11 October 2008, and his subsequent article, “We don’t pick sides in war, Red Cross says: agency equips
Taliban with first-aid supplies’, in National Post, 14 October 2008.

“SKE (ILRD [ Jon Boone fE ICRC LB IR IR T Ibikifizh, EHREIMRMHRR A (Bik) i
B, HRARRILEEIIE IR L4, Jon Boone, ‘Red Cross gives first aid lessons to Taliban’, in The Guardian, 25
May 2010.

"7 See http://video.foxnews.com/v/4214695/red-cross-teaching-taliban-first-aid/ (last visited 23 December 2010).
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** Islamic Emirate Afghanistan, Code of Conduct of the Mujahideen, Quetta, May 2009.
1 ‘Afghanistan: mines prevent resumption of normal life in Marjah’, ICRC News Release 10/34, 5 March 2010.
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* Kenneth Anderson, ‘Humanitarian inviolability in crisis: the meaning of impartiality and neutrality for U.N. and NGO
agencies following the 2003—2004 Afghanistan and Iraq conflicts’, in Harvard Journal of Human Rights, Vol. 17,2004, p. 63.
*'In T. Blackwell, “We don’t pick sides’, above note 15.
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* See William Maley, The Afghanistan Wars, Palgrave Macmillan, Basingstoke, 2009, pp. 168-172.
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* Jacques de Maio, personal correspondence, October 2010.
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