Chapter 6

COMMON ESTATE PLANNING SITUATIONS

With the basics of wills and trusts in mind, how might you use these devices in planning your
edtate? This chapter sets out the most common considerations, focusing on "typicd™ married couples of
various kinds. The next chapter will discuss estate planning for people who don't fit these common
patterns. Keep in mind that this discussion gpplies to people who die with estates worth less than $1

million, the present levd at which the federd estate tax takes effect.

GENERAL CONSIDERATIONSFOR MARRIED COUPLES

While no two marriages are alike, most married couples share some basic estate planning needs,
some of which are outlined below. What's more critical than the specifics that appear here, however, is
that you discuss these matters with your partner. Often, coupleswill arrive a alawyer's office only to
discover that they have different fears and desires about where their money should go after they die. The
husband might want some of his property to go to the couple's grown children, to help them get started
inlife. The wife, on the other hand, might see the limited job market for hersdf and want more of his
money to go to support her. These are intimate matters that will have to be hammered out between you
and your partner--preferably before you talk to alawyer.

When you get married, you should be sure to rewrite your will or at least modify it by codicil. In
some states awill isrevoked (that is, canceled) by marriage, unless the will expresdy declaresthet it
was executed in contemplation of the particular marriage and that it shal not be revoked by that
marriage. In dl sates, the law provides that your spouse can take a share of your estate, no matter what
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your will says (see next chapter). Y ou'll want to factor that into your estate plan and you may want to
ater your will to account for it.

Most married couples with modest estates (and that's by far the mgority of them) will execute
amplewillsin which each partner leaves everything to the surviving spouse. Thisis especidly trueif the
coupleis past the prime earning years or if one of them has depended on the other for support, and the
children are grown and earning money.

A married couplée's estate plan will usudly change over time: they accumulate more assets,
children are born and then leave the household, and the chances diminish that one spouse will long
outlive the other. Here are some congderations for both young and middle-aged couples, assuming that

one or both spouses work outside the home and that together they have a middle-classincome.

Y ounger couples

Marianne and Gilligan are in there thirties. They are concerned about things like taking care of
their minor children if they both die and making sure theres money set aside to pay for college (see next
section), and, if one of them dies, giving the other an adequate income,

Because they haven't paid off their house, they bought mortgage-canceling insurance. For their
other debts, they've arranged a debt-payment schedule and life insurance plan so their children won't be
burdened with this duty if they die soon. They haven't yet earned enough money to worry about estate
tax planning.

For dl these reasons, they need ardaively smple basic will that |eaves everything to the
surviving spouse. The principa god isto protect the surviving partner, who may have severd decades
to live if the other dies unexpectedly. Passing the property by will avoids the complications and limited

income of an irrevocable marita trust, which would give the surviving spouse only the income from their
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assats, not the assets themsdves. In addition, they made each other beneficiary of therr life insurance
policies and other benefit plans.

This estate plan and will are interim documents, which Marianne and Gilligan will update as thair
assets and incomes grow.

Thurston and Lovey, on the other hand, have subgtantial assets, including afamily business. Their
plan includes amarital revocable living trugt that leaves the surviving spouse the family assats. Thiswill
avoid probate, which islikdly to be more complicated and costly for alarger estate than a smple one.
They ds0 have life insurance for liquid assats. Findly, each dso has awill that leaves the resdue of the
edtate to the trugt; that will pick up any assets somehow |eft out of the trudt.

Both couples have hedlth care powers of attorney that let each spouse make decisons for the
other if either becomes incapacitated, and aliving will. These are discussed in chapter twelve.

Neither Marianne and Gilligan nor Thurston and Lovey uses areciprocal power of attorney.

Y oung couples (whose marriages satisticaly are most likely to collgpse) should generaly not execute
reciprocal powers of attorney asaway of planning for incapacity. Should the breakup turn nasty, one
partner who is legaly entitled to act on the other's behaf might drain the other's savings account or
sguander his or her assets out of spite or greed. A springing power of attor ney (see chapter 7) isfar

safer.

Providing for minor children

If you die and your spouse survives you, he or she will naturdly have custody of your minor
children, so you might think therell be no need for a persond guardian for them. Even if you're
divorced, it's amost impossible for the custodia parent to deny the noncustodid parent custody of their
child if the custodid parent should die (there are rare exceptions, such asif the surviving parent isin jail
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or has been found incompetent by a court).

If you leave dl your estate to your spouse, the children will presumably have no property to
manage, S0 you might think therell aso be no need for aguardian of their property.

But what if you both should die, say in a car accident? Y our will should provide for that red--if
remote--possibility by nominating one or more personsto fill theseroles.

If both parents die, the law requires aminor child to have apersond guardianto sepinandin
effect become the child's parent. WWho would be the guardian for your children? Many people haven't
given this question enough thought. Questions to consider: Who would provide the best care for your
children if you die? Is the home you choose large enough for them? Will their guardians have enough
money to provide your children with the kind of education and environment you prefer? What sort of
financid provisons should you make for the children?

A will can nominate a persona guardian. The probate judge doesn't have to accept the testator's
choice--dthough unless someone chalenges that choice as not being in the child's best interest, the court
will dmogt dways go dong.

It's better to nominate an individua as persond guardian; if you name a couple and they salit up,
what happens to the child? Be sure to consult with the person you name to be sure he or she wantsthe
job, and name an dternative guardian in case your first choice should have a change of heart or die
before the child is grown.

If you don't gppoint a guardian for your children, someone (usudly afriend or relative) may ask
the court to name him and her as guardian. If no one volunteers, the court can choose someone,

generdly the nearest adult relative. Again, the guide isthe child's best interest.

Property quardians




What about the person who will look after the children's property--the property guardian or
property manager? Children under 18 can't legdly own (without supervison) more than aminima
amount of property; the law requires an adult who is responsible for managing al property above that
minima limit for the child's benefit. Y ou should definitdly name a property guardian for your children,
even if you don't leave them any money in your will, in case the other parent dies too.

Who should be the property guardian? Generaly, the same person you name to be the child's
persond guardian. Y ou can gppoint two different people to manage the child's money and persona
affairs, but be aware that conflicts can arise if you split authority thisway. Still, if the persona guardian
lacks the financid expertise or inclination to manage money, it may be worthwhile to consder another
relaive or friend to be the property guardian. Consder an aternative to a bank or other inditution as
property manager, particularly for asmal- to medium-szed estate; often their fees are too high and they
are too impersonal to provide the level of service you want and need.

The difficulty with property guardiansis that the law usudly requires the guardian to put up a
bond, file al sorts of legd papers, account for finances, and negotiate a maze of legd requirements-—-all
of which would be at least doubled if that guardian dies or resgns and a successor guardian is
appointed.

For example, dl but twelve states require that the property guardian post abond, and in some of
those states you can't waive the requirement in your will. There may aso be restrictions on who may
serve as the children's property guardian. That's why it's best to minimize the role of the property
guardian by setting up asmple trust for your children in your will. The trust would probably be funded
by life insurance policies on each parent's life, payable to the surviving spouse, or to the children's trust if
both parents die smultaneoudy. It would come into being at the desth of the second parent.

In such atestamentary trust or arevocable trust to which the will pours over, you gppoint
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someone (atrustee) to manage the assets you leave to your children, set forth the conditions under
which money would be paid to them, and give the trustee authority to spend, sdll, or invest the assets for
the children's benefit. Typicdly, the trust would provide for the children's care and education and make
money available to them as they reach certain agesindicative of maturity--18, 21, 25, or 30. Trusts are
far more flexible than guardianships, which require court gpprovd of actions by the guardian and usudly
must follow drict rules for paying out funds to children, rules that may not agree with your wishes asto

which of your children should recaive which of your assets and when.

Custodian accounts

What if your estate is modest and you don't think it warrants setting up atrust for your children,
but you still want to convey property to them upon your death? Y ou can set up a custodian account for
them while you are iill dive and usudly bequeath funds to that account through your will. The Uniform
Gift to Minors Act (UGMA) or the Uniform Trandfersto Minors Act (UTMA) have been adopted by
amog dl the states. Most states that permit you to make gifts to these accounts in your will.

The UGMA and UTMA authorize the creation of custodian accounts for minors. Thus, they're
different from bank accounts you'd open in a child's name. But the mechanism they authorize is so
smple that you can probably set them up using just abank or brokerage. These laws alows you to
open an account in a child's name and deposit money or property in it while you are dill dive. You can
make yoursdlf custodian of the account, and set up a successor in case you die while the child is under
18 (or up to 21 or even 25 in some gates). Use the child's socid security number.

Both laws give the custodian broad powers, with the powers under the UTMA being somewhat
wider. For example, an UGMA custodian cannot take title to real property unless the statute has been

modified.



When your children are over age 13, the income in these accounts is taxed by the federd
government at the children's rate, which will dmost certainly be lower than yours. For younger children,
through the "kiddie tax," the federd government taxes income from the account a your tax rate.

The drawbacks? Some parents might be uncomfortable with the fact that a child 14 or older must
pay taxes, or the fact that the funds become the child's property when he or she reaches age 18, leaving
you no control over it then. Also, the kiddie tax doesn't give you any tax bresks. If you die before the
child reaches 18, the funds revert to your estate and are taxed accordingly, unless you've named a third
party as your successor custodian.

In the states that permit gifts by will to these accounts, you can dso use this mechanism to leave a
gift to children who aren't yours, say afavorite nephew. Or you could set up atrust just as you would
for your own children, or leave it to the child's parents to be used for his benefit (dthough this wouldn't
legdly bind the parents to spend it on the child).

Using an UGMA, UTMA, or trust will reduce the amount of supervision and paperwork required
by the court, and thus lower expensesto your estate. If most of the assets you leave to the child are
handled by these methods, it can reduce the probate court's involvement to amost nothing. But even if
you make giftsto your child in any of these ways, you till must name a persond guardian in your will, as
wdll as aproperty guardian to manage property the child receives after you die and property
inadvertently left out of the trust or UGMA/UTMA gift. Y ou can make the same person the persona

guardian, property guardian, custodian, and trustee.

Contingency plans for your children

Of course, you want to provide for your children, but sometimes you don't get around to changing
your will when you have anew child. The law hepsyou out in that case. If you've made awill, then
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have another child and die before you can change your will to include him or her, most states provide
for ashare of your property to go to this preter mitted child.

The share a pretermitted child is entitled to take varies from state to state. It dso may depend on
whether you left him or her a gift through some means other than awill (such asaliving trust), and
whether you had other children who received giftsin the will.

Generdly, if you had no other children, the pretermitted child would receive the same share he or
she would have had you died intestate (without awill). If you had other children, yet gave them nothing
under thewill (often people leave everything to the spouse), the pretermitted child would receive
nothing, just like the other children. If, however, you left property to the other children, the omitted child
may be entitled to what he or she would have received had you given each child an equa share. Thus, if
you had two children and provided for them in the will, and athird was born later but eft out of the will,
the court would divide the amount of the estate you le&ft to the other two children by three, and give the
pretermitted child one-third of the totd.

If you want to avoid this result, the best way is to keegp your will up to date and specificaly
disnherit any children you don't want to provide for. Obvioudy, if it could be shown that you had
intentionaly disinherited any children yet to be born--usudly by language in the will--no pretermitted
child laws apply. They dso usudly don't gpply to nonprobate insruments like aliving trust.

Wheat happens if you will some of your property to one of your children, but he or she dies before
you do? Generdly, awill can't make a gift to adead person, o if abeneficiary dies before you, the gift
lapses or fails (i.e, it goes back into your estate). However, many states have anti-lapse laws
providing that a gift to a beneficiary who dies before you passes on to that person's descendants.

One way to accommodeate late arrivals or early departuresis not to begqueath your assetsto
children by name, but as a dass (for example, "I leave dl my property in equa sharesto my children

8



living a my deeth and to the then living descendants of each deceased child, the descendants of a
deceased child to take their ancestor's share, per girpes”). If you have three children when you make
the will, and one dies before you do, the remaining two children will inherit one-hdf of your edtate
instead of one-third, unless the deceased child leaves descendants, in which event the descendants take
the deceased child's share.

What about children who dont fit the traditiona categories, such as adoptees, children of a
previous marriage, and so-cdled illegitimate children? In most sates, adopted children are treated just
like naturd children unless you indicate otherwise in your will. To avoid problems, specify in your will
that "child", etc. incdludes (or excludes, as you wish) an adopted child. If your will Smply indicates that
giftswill go to your children (without indicating which children), children from dl your marriages will be
included in that term. However, if you marry someone with children from a previous marriage and don't
formally adopt these stepchildren as your own, they are not included in your bequest to your "children”
unless you specificdly say so. If youreamae, in most states a bequest to "children” includes only
legitimate children. But in the case of amother, abequest to "children” usudly includesillegitimate

children.

Older couples

Archie and Edith have paid off the mortgage on their home. They've accumulated many more
assats than they had when they were young, and have to be concerned about |owering the taxes on thelr
edtate. With retirement near, they're concerned with assuring that the surviving spouse has enough funds
for acomfortable life for his or her remaining years.

Like most older couples, they have |eft everything to the surviving spouse, with the expectation
that the property will pass to the children or grandchildren upon his or her degth.

9



Fred and Ethd, whose children are have dready established themsaves well in the world, are less
concerned about providing for their children and want instead to concentrate on leaving a gift (probably
in trust) for their grandchildren, with the parents to adminiger it. Since the surviving spouse will likely not
live many years beyond the first pouse, each has set up amarital trust effective upon his or her death.
The surviving spouse would live off the income from the trust, and at death the principa would go to the
children or grandchildren.

Lucy and Ricky have enough assets to worry more about tax planning and giving giftsto friends
and relatives outside their immediate family. To accomplish these godls, they crested amarital living
trust, which will avoid probate and help protect assets from taxes. They placed most of their assetsinto
this living trust, and the surviving spouse receives the income from that trust for the rest of hisor her life.
When the second spouse dies, the property remaining in this life etate trust will pass on to their children
or grandchildren; other beneficiaries would receive gifts via their will, which aso picks up assets not
placed in the trust at the time of their death. The successor trustee should be the child (and/or a
professond trusteg, if the etate islarge enough) who is most cgpable of managing the money for the
grandchildren's benefit. Thistype of vehicle requires the advice and active participation of alawyer and
other professional advisors.

Older couples, like younger ones, must plan for the possibility of their dying Smultaneoudy. In
that case, they'll want a provison that sets up a contingent gift for any grandchildren; that is, if one of
your children dies before you do, the gift that would have gone to that child will instead passto his or
her children when they reach age 18 or 21. Sometimes the gift will be structured so that a contingent
trust comes into being when you die, and the gift will be held in trust for the grandchildren till they reach
majority age. Or the trustee can pay it out over time, so that the grandchildren don't suddenly have
thousands of dollars at their disposd when they are Hlill relatively young.
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Bequedsto children

If you have more than one child, keep in mind that you don't have to leave money or property to
your children in equa shares, athough thisis the most common arrangement. Rather, you can leave each
child the kind and amount of assets that best suit his or her Stuation. The grown child who just
graduated from medica schoal, for example, would probably need less of an inheritance from you than
the learning disabled child who just turned 19. The son who shares your interest in ichthyology would

probably appreciate your agquarium more than your daughter, the stock car driver.

Disnheriting children

Children may be disnherited. In case your sate has Sandards of specificity for disnheriting
children you should be sure to name in your will the children you intend to disinherit: "I intentiondly
make no provison for my son, Oedipus.” In afew gates, you must leave the disnherited children a
token amount, usudly a dallar, to make sure they don't get a share againgt your wishes. Louisiang, as
usud, is an exception to the generd rule. It has a'forced heirship” policy which, aosent certain

exceptions, requires parents to leave a share of their estate to their children.

Sngle people

Married people aren't they only ones who need to plan their estates. If you're sSingle and have
children, you'll want to provide for guardianship using one of the techniques described above (if youre
cohabitating with alover of the same or opposite sex, see chapter seven). Whether or not you have
children, you'l probably want to use a hedlth care power of attorney, living will or other device
discussed in chapter twelve to plan for your possible incgpacity or termind illness. Y ou may want to
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pass certain property to certain people--your antique dresser to the niece who so admiresit, your Cgun
accordion to amusic-loving friend--which you can do with your will (chapter three) or aliving trust
(chapter five). And if you're wedlthy, you'll want to use tax-avoidance techniques (discussed briefly in
chapter eight) to give your property to relatives, friends or charities instead of the government. In short,
as you read this book--whether you're thoroughly single, utterly married, or somewhere in between--
look for estate planning techniques that seem appropriate to your circumstances.

Click hereto go to Chapter 7
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