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CONTRACT
. -~ FOR o
TUHE DESIGN AND CONSTRUCTION
or

BANG NA - BANG PLI - BANG PAIKONG EXPRESSWAY PROJECT

This Coutract is made at the Expressway and Rapid Transit Authority of Thailand,
[Lardyao Subdistrict, Jatujak Distnict, Bangkok Metropolis on the 28th day of June B.L.
2538 between: :

(1)

(2)

EXPRESSWAY AND RAPID TRANSIT AUTHORITY OF THAILAND by
Mr. Siva Charocopong, the Goveror, office located at Phaholyothin Road,
lLardyao Subdistrict, Jatuyjak District, Bangkok Metropolis, hercinafter refcrred
to as the "ETA" of the onc part and,;

Joint Venture BBCD comprises :

a)

BILFINGER + BERGER BAUAKTIENGESELLSCHAIT, a company
registered and existing under (he law of the Tederal Republic of
Germany, with head office located at Guslav-Nachtigal-Strassc'3, 65189
Wiesbaden, Germany by Mr. Wemer Hoffineister and vir. Bert Fischer,
directors authonzed to sign and bind the company per the Commercial
Register Nos. FIRB 3869 dated September 29, B.E. 2519 (1976) and
HRDB 4444 dated July 21, B.E. 2530 (1987); and .
CHl. KARNCUHANG PUBLIC COMPANY LIMITED, a company
registered and existing under the faw of the Kingdom of Thailand, with
head office located at 587 Sutthisam Road, Din Dacng, Huay Kwang,
Bangkok 10400, Thailand by Mr. Plew Tuavisvavet and Mr. Kamthom
Trivisvavet, dircctors authorized to sign and bind the company per the
Affidavit ol Bangkok Metropaotis Partnership and Company Registration
Office No. Tor.Gor.0000866 dated June 20, B.1Z. 2538 (1995); and

DYCKERHOFF & WIDNMANN AG, a company registered and existing
ander the b ol the Federal Republic of Germany, with head office .
focated ot Frdingger Londstrasse 1, Minchen 81902 Genmany by M

P ald Dictz, diector authorized to signamd hind the company per the
Commuercial Repister Mo, HRIS 42581 dated Jamewy 1, B3 2513
(1970), heremalier collectively referred to as the "Contractor”,
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INTERCHANGES)

UWIN S INNUMAAMUANTIIBNUWYY (DESIGN CRITERIA)
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(OUTLINE AND DETAILED DESIGN APPROVALS)
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FOR 8 SUBPHASES)
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- mM3UJuRaInaty (PERFORMANCE)

- midIzAugaIw (RETENTION)
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FOR ETACE)

Suwan 11 wannunuasdaulalunisoanmsiaisnisdissiusas nnw.
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INSTRUMENT) :
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Annex

Annex S

Annex 6

i I Annex 7
]
l : Annex 8
]
) Annex 9
I

Annex 10

————

Anncx {1

[S—

Annex 12
Annex 13

Annex 14

[PS including Financing Costs Duning Construction,
Contract Price and Optional Interchanges.

Design Critena

Outlue and Detaded Design Approvals
ETA Pronussory Notes

Schedule of Works for 8 Subphases

Bonds and Guarantees
- Mobilization
- Performance
- Retention -

Scope of Work for ETACE
Rules and Conditions for Issue of ETA Payment Instrument

Contract Drawings

ETA Procedures Letter

ETA Comlort Letter

lu the event that the contents stated i1 the Conditions of Contract contradict with other
Annexes, the contents stated in the Conditions of Contract shall prevail.

-

C!nusc 2. This Contract s enforceable and construcd under the laws ol Uic
Kingdom of Thailand.

Clause 3. This Contract including the Conditions of Contract are made in the Thai
language with English translation.
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This Contruct is ade in duplicate with identical wording.  Both partics having
thoroughly read and understood the contents hiereof, sign theie names and affix the seal
(if any) in the presence of witnessces and each shill retain one copy.

“ETA”

EXFRESSWAY AND RAPID
TRANSIT AUTTIORITY OF
THAILAND

//l
/./ N Z[L, lr'/ L\/l

(Mr. Siva Charoenpgé,)/

Govemor of Expressway and Rapid

Transit Authority of Thailand

Wilness

Y o~ -u«/l. (.'.‘(“': “\/.5 ol .:

(Mr. Somnuk Chaidejsuriya)

LS N N
P Follasil

(Mr. Ruangnit Poolsawat)
T
]
k_,v)’

(M Vatanachar Suvagondhi)

-

J —

“Contractor” )
(a) BILFINGER + BERGER
BAUAKTIENGESELLSCHUAFT

Ao & g//‘?

(Mr. Harald Dietz)

Witness

/vadvég /@*wlﬂ‘

(M.L. Prasobchar Kasemsant)

Ny <,

(M. |ron55 5,sunya)

(Dr. Sombat !\n}.:laksnn.n)
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KINGDOM OF THAILAND
MINISTRY OF INTERIOR

EXPRESSWAY AND RAPID TRANSIT
AUTHORITY OF THAILAND

BANG NA - BANG PLI - BANG PAKONG
EXPRESSWAY "~ ~

ANNEX 1
CONDITIONS OF CONTRACT
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BANG NA - BANG PLI - BANG PAKONG EXPRESSWAY PAGE 2
ANNEX 1 - CONDITIONS OF CONTRACT

CLAUSE

CONTENTS

1.1 DEFINITIONS AND INTERPRETATIONS

1.2 GENERAL

121

Construction and Opening in Subphases

1.'.3 GUARANTEES AND MOBILIZATION PAYMENT

131

132

Coantract Guarantees
Mobilization Payment

14  SCOPE OF WORK

14.1
142
1.4.3
144
1.4.5
14.6
147

Intent of Contract

Vanations

Maintenance of Traffic

Removal and Disposal of Structures and Obstructions
Matenals Found on the Site

Final Cleaning Up

Interchanges

1.5 CONTROL OF THE WORK

151
152
153
154
155
1.5.6
1.5.7
1.5.8
1.5.9
1.5.10

Arbitration of Disputes

Supervision of the Works

Design and Works _

Cooperation by Contractor

Inspection of Work

Removal of Defective and Unauthorized Work
Completion Periods

Completion Certificate

Maintenance Period
Maintenance Certificate (%‘
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BANG NA - BANG PLI - BANG PAKONG EXPRESSWAY
ANNEX 1 - CONDITIONS OF CONTRACT

PAGE 3

1.6

1.7

CONTROL OF MATERIAL

1.6.1 Source of Supply and Quality Requirements
162 Material and Equipment Inspection ™
1.6.3 Delivery and Storage of Materials

1.6.4 Handling Maienals

1.6.5 Defective Matenals

1.6.6 Matenals Inspection

LEGAL RELATIONS AND RESPONSIBILITY TO PUBLIC

1.7.1
1.7.2

173

1.7.4
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1.7.15
1.7.16
1.7.17
1.7.18
1.7.19
1.7.20
1.7.21
1.7.22

Laws to be Observed
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Sanitary Provisions

Public Convenience and Safety
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Protection and Restoration of Property and Landscape
Insurance of Works

Responsibility for Damage Claims

Liability Insurance

Contractor's Responsibility for Works

Contractor's Responsibility for Utility Property and

Services :
Furnishing Right of Way and Utilities
Personal Liability of Public Officials

No Waiver of Rights

Language and Numbers

Confidentiality

Excepted Risks

Brbery .

Remedy on Contractor’s Failure to Insure
Preservation of Environment
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BANG NA - BANG PLI - BANG PAKONG EXPRESSWAY PAGE 4
ANNEX 1 - CONDITIONS OF CONTRACT

1.8 PROSECUTION AND PROGRESS

ey G G el W W =

1.8.1 Subletting of Contract
1.8.2 Prosecution of Work
1.83 Limitation of Operations '
1.84 Character of Employees, Methods and Equipment
1.85 Transportation of Contractor’s Equipment and Precast
Concrete Segments
1.8.6 Progress Schedule
1.8.7 Rate of Progress
o 1.8.8 Failure to Complete on Time, Liquidated Damages
4 189 Void
1.8.10 - Forfeiture of Contract
1.8.11 Termination of Contractor’s Responsibility

1.9 PAYMENT

i i * ! v . a .

19.1 Scope of Payment
192 Adjustments to Target Completion Date and Fixed Cost
193 Fixed Cost
194 Interim Payments
1.9.5 Void
_ 1.9.6 Notices
) 1.10  WAGES AND CONDITIONS OF EMPLOYMENT
. 1.11 CONSEQUENTIAL DAMAGE
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ANNEX 1 - CONDITIONS OF CONTRACT

CONDITIONS OF CONTRACT

CLAUSE 1.1 : DEFINITIONS AND INTERPRETATIONS

Definitions

In the Contract, the following words and expressions shall have the meanings
hereby assigned to them except where the context in the Contract otherwise
requires : ‘

- "Aggregate Fixed Cost" means the Fixed Cost as adjusted in
accordance with the Contract.

- "Approved" or "Approval” means approved in writing.

- "Approved Design” means the outline and detailed design for the
BBBE approved by ETA's Consulting Engineer in accordance with
the procedure specified in Annex 6, as varied in accordance with the
Contract.

- "BBBE" means the Bang Na - Bang Pli - Bang Pakong Expressway.

- "Commencement Date" means the start of the Completion Period for
the Project in accordance with Clause 1.8.2.

- "Commercial Opening Date" means the date on which the relevant
Subphase 1s opened to the public for normal traffic.

- "Completion Certificate" means a certificate issued by ETA, upon
recommendation of ETACE pursuant to Clause 1.5.7, certifying that
Substantial Completion of construction has taken place on the relevant
Subphase of the BBBE and that it is ready to be opened for use, or a
certificate issued by ETA pursuant to Clause 1.8.10.1(c), as the case

it
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- "Completion Date” means the date of Construction Completion as
stated in the Completion Certificate for the relevant Subphase of the
BBBE.

- "Completion Period” means the period between the Commencement
Date and the Target Completion Date.

- "Construction Completion" means Substantial Completion of. the
Works of the BBBE of the relevant Subphase, ready for its intended

use.

"Constructional Plant' means all appliances or things of whatever
nature required in or about the execution, completion or maintenance of
the Works or Temporary Works but does not include materials or
other things intended to form or forming part of the Permanent Works.

!

- "Contract” means the agreement entered mto by E7A and the
Contractor setting forth the obligations of the parties for the execution
of the Works which shall include the Contract Documents.

"Contract Documents"” means the documents specified in Annexes 1
to 12 attached to the Confract and forming a part thereof including
their amendments, if any, and any other documents agreed upon by the
parties.

- "Contract Period" means the period of time allowed for completion of
the Works in accordance with the Contract from the Commencement
Date to the date ETA signs the last Maintenance Certificate.

- "Contractor” means the Joint Venture BBCD and includes the
Contractor's personnel, representatives, subcontractors, successors and
assignees permitted by ETA.

- "Credit Facility Agreement' means the loan facilities and other credit
agreements between the Contractor and the Lenders to provide
financing for the Praject including its amendments subsequently made.
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"Design' means the drawings and engineering for the execution of the
Bang Na - Bang Pli - Bang Pakong Expressway Project as provided by
the Contractor before approved and as amended.

" Excepted Risk(s)" means an event as defined in Clause 1.7.19.

"ETA" means the Expressway and Rapid Transit Authority of -

Thailand and includes the legal successors mn title to ETA.

"ETA Design" means the drawings and information prepared by ETA
included in the Terms of Reference.

"ETA's Consulting Engineer” or "ETACE” means the person
appointed as such by ETA and notified in writing to the Contractor to
act as ETA's Consulting Engineer for the purposes of the Contract.
The cost for the employment of the ETACE will be bome by the
Contractor, whereby the decrease or increase of the budget included in
the Fixed Cost per Annex 4 will be treated as Variation.

"ETA Promissory Note(s)"” or "PN" or "ETA Payment Instru-

ments” means promissory note(s) issued by ETA for payment to the
Contractor under the Contract, in respect of the amount in accordance
with the IPS certified by the ETACE, in respect of each monthly
payment for each separate Subphase of the Works in accordance with
the Contract, as acceptable to and approved by the Lenders, as per
Annex 7 of the Contract, and it is agreed by ETA that such PN can be
endorsed by the Contractor to the Lenders to enable the Contractor to
drawdown the loan in accordance with the Credit Facility Agreement.
However, the Contractor shall cause the Lenders to issue a letter
certifying that the Lenders shall not endorse or transfer such PN
further, except to the Bank of Thailand or back to the Contractor.

" Fixed Cost" means all costs and expenses as defined in Clause 1.9.3.

" Force Majeure” means any event the happening or pemicious results
of which could not be prevented even though a person against whom it
happened or threatened to happen were to take such appropriate care
as might be expected from a person in his position and situation.
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"Government' means the government of the Kingdom of Thailand and
includes any ministry, department, government agency, municipality,
local or statutory authorty.

"Governor" means the governor of the Expressway and Rapxd Transit
Authority of Thailand.

"Interim Payment Certificate” means a certificate certified by the
ETACE for payment to the Contractor in accordance with Clause
1.94.

" Interim Payment Schedule” or "IPS" means the Schedule contained
in Annex 4.

"Joint Venture BBCD" or "JC BBCD” means a joint venture
consisting of Bilfinger + Berger Bauaktiengesellschaft, CH. Kamchang
Public Company Limited., and Dyckerhoff & Widmann AG, each
being jointly and severally liable to ETA for their obhgatlons duties
and responmblhtles under the Contract.

"Lenders" or "Purchasers” means the entities or financial institutions

which shall provide credit facilities for the Project.

" Maintenance Certificate” means a certificate issued for maintenance
purposes as per Clause 1.5.8. :

"Maintenance Period' means a period of twenty-four (24) months
commencing from the date on which ETA certified the occurrence of

* Substantial Completion of the relevant Subphase per Clause 1.5.7.

" Permanent Works" means permanent structures and equipment to be
constructed, completed and left in place in accordance with the
Contract Documents.

"Phase(s)" means each of Phase I or Phase II or Phase III or Phase
IV or any combination of such Phases.
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