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FOREWORD

It is with pleasure that I write a foreword to this timely exposition and analysis
of the system of environmental law as a whole, and as it stands after the Rio
Conference. If it seems a little bold to call environmental law a ‘system’, it is
assuredly not so bold as it would have been before the publication of Philippe
Sands’ important work. A main purpose of academic writing should be to
perceive and portray patterns and relations in a body of legal rules so as to
make it manageable, teachable, comprehensible and usable. The present work
succeeds in doing this to a remarkable degree.

The author’s statement that environmental law has a ‘longer history than
some might suggest’ might be thought to border on understatement. Wher.
something is taken up as a modish ‘concern’, there is often a strong temptation
to think of it as a discovery by a newly enlightened generation. It is, therefore,
a useful antidote to be reminded that, of the two pioneering decisions, both
still leading and much-cited cases,’one was the Bering Sea arbitration, of a
century ago, and the other, the Trail Smelter arbitration, of half a century ago.

- Nevertheless, the present-day need for law to protect the environment and to

preserve resources is of a scale and urgency far beyond the imagining of the
early pioneers.

Seeing these questions, however, in a proper historical perspective does help
to warn against the dangers of treating environmental law as a specialisation,
which can be made a separate study; or, on the other hand, of regarding envi-
ronmental law — and here I borrow Philippe’s words — as a ‘marginal part of
the existing legal order’. A perusal of this book will readily reveal to the reader
the fallacy of both of these attitudes. Part I of the book — which is entitled ‘The
legal and institutional framework’ - comprises illuminating treatments of such
basic subjects of international law as the legal nature of states, international or-
ganisations, non-governmental organisations, treaties and other internationa!
acts such as resolutions of the General Assembly and other international bod-
ies, EC regulations and directives, the nature and uses of customary law, the
general principles of law, and general problems of compliance, implementation
and enforcement, and dispute settlement. These pages amply demonstrate that
the environmental lawyer has to be equipped with a good basic knowledge of
general international law before he can even get properly started on the stud

-
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of ervironmental law. Likewise, the general student of international law will,
in these pages, find illumination in plenty on these basic questions of general
public international law; and indeed also of EC law. He will also find, in the
later pages. valuable light upon such difficult questions as ‘sovereignty over
natural resources, the actio popularis, ‘standards’ and ‘soft law’; techniques
to encourage compliance, such as reporting; the position in war and armed
contlict; general principles of liability and reparation, as well as specifically
environmental notions such as the so-called ‘polluter pays’ principle.

It is in Part II of the book that the author broaches the immense task of
setting out, and analysing in some detail, the developing substantive law for
the protection of the environment and for the conservation of resources, and
of biological diversity. Here, again, when it comes to classifying the areas for
purposes of exposition, some of the general headings are familiar toevery inter-
national lawyer: the atmosphere and outer space; oceans and seas; freshwater
resources; hazardous substances and activities; waste; the polar regions; and
European Community environmental law. It is in itself a valuable lesson to be
able thus to see the shape and dimensidh’é’bfenvironmental law as a whole. To
establish the boundaries of a subject isan’ 1mportant step towards its intellectual
comprehension. -

It is a trite observation that environmental problems, though they closely
affect municipal laws, are essentially international; and that the main structure
of control can therefore be no other than that of international law. Yet one result
of this study of environmental law as a whole is to show that the environmental
factor has already so infiltrated so many of the traditional areas of public inter-
national law that it is no longer possible adequately to study many of the main
headings of public international law without taking cognisance of the modify-
ing influence in that particular respect of the principles, laws and regulations
of environmental law. There are many instances; one that might not be the first
possibility that comes to mind is the law concerning foreign investment. Many
readers will remember the controversies of the 1960s and 1970s over the efforts
to strike some sort of balance between the principle of national sovereignty
over a nation's natural resources, and the competing principles limiting the
sovereign rights of expropriation without proper compensation for the foreign
investment in those resources. At the present time, this is an area of the law
which can no longer be appreciated without adding the considerable factor of
the need to protect the environment and therefore the need to limit certain
kinds of exploitation, whether foreign or domestic, which cause international
waste and harm. The problem of the destruction of tropical rainforests is prob-
ably the most dramatic and best known example of a national resource itself
becoming an international problem.

. Another matter that needs to be thought about is how to make the law of the
environment more efficient. The existing principles, laws, case law, regulations,
standards, resolutions and so on, already constitute a vast and complicated
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apparatus of paper and of powers conferred upon certain bodies or persons.
When it is considered that the existing law is, however, also seemingly quite
inadequate to the problem and that much more may be needed, one is bound
to ask questions about how much of the world’s resources, wealth, energy and
intellect is to be spent on this task of regulation and control. Pollution resulting
from an excess of the complication and sheer number of laws, regulations and
officials is by no means the least of the threats to our living environment. This
book is an important first step towards rationalisation, for it does, by its very
able and effective exposition, enable one to see the dimensions of the problem
and to get some sort of conspectus of the existing legal apparatus.

Another matter of concern is the need to keep laws and regulations in this
area reasonably flexible and open when necessary to changes of direction. Good
laws on the envirenment are driven, or should be driven, by the lessons to be
learned from the natural sciences and from technology. But scientists are not
by any means always in agreement. It is reasonable to assume, moreover, that
the enormous sums spent upon fysther scientific and technological research
imply that the scene of scientific ‘fact” is liable to change importantly and even
suddenly; for, if not, it is difficult to see what this expensive endeavour is about.
For an example of this kind of effect, it is necessary only to mention how
new scientific knowledge of the dangers from dioxins have put into a wholly
new perspective erstwhile schemes for conserving non-renewable sources of
energy using instead the combustion of mixed wastes. We need, therefore, a
law of the environment that can change with the changes in the scientific world;
otherwise it will quickly and most damagingly be enforcing outmoded science.

"\ But to achieve change in international regulations, without thereby merely
\adding more layers of regulation, is technically by no means an easy task or
even always a possible one. o

But the matter goes deeper than these preoccupations, important as theyare.
Humanity is faced with a multifaceted dilemma. There seems to be an urgent
need for more and more complex regulation and official intervention; yet this
is, in our present system of international law and relations, extremely difficultto
bringabout ina timely and efficient manner. The fact of the matter surely is that
these difficulties reflect the increasingly evident inadequacy of the traditional
view of international relations as composed of pluralistic separate sovereigrties,
existing in a world where pressures of many kinds, not least of scientific and
technological skills, almost daily make those separate so-called sovercignties,
in practical terms, less independent and more and more interdependent. What
is urgently needed is a more general realisation that, in the condit:ons of the
contemporary global situation, the need to create a true international society
must be faced. It needs in fact a new vision of international relations and law.
This is a matter that takes us beyond the scope of this book. But those who
doubt the need for radical changes in our views of, and uses of, international
law should read Philippe Sands” book and then tell us how else sozae of these
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problems cin be solved. After all, this is not just a question of ameliorating the
problems of our civilisation but of our survival,

Sir Robert Jennings QC
Former Judge and President of the International Court of Justice; some-
time Whewell Professor of International Law in the Univ ersity of Cambridge;

Honorary Bencher of Lincoln’s Inn; former President of the Institut de Droit
International



PREFACE AND ACKNOWLEDGMENTS TO THE
FIRST EDITION

Principles of International Environmental Law marks the culmination of that
aspect of my professional activities which was triggered by the accident at the
Chernobyl nuclear power plant, on 26 April 1986. At that time I was a research
fellow at the Research Centre for International Law at Cambridge University,
working on international legal aspects of contracts between states and non-
state actors, and not involved in environmental issues. With the active support
of the Research Centre’s Director, Eli Lauterpacht, I began to examine the in-
ternational legal implications of the Chernobyl accident, which indicated that
the legal aspects of international environmental issues were of intellectual and
political interest, znd siilf i an early phase of development. This led to several
research papers, a book and verious matters involving the provision of legal
AGVILE Gl ia€a ott_at 2 Pl Dinncina: issues, My interesthaving peen aivuse
the implications of environmental issues for public international law provided a
rich seam which has sustained me for several years, and resultedin my founding,
with James Cameron, what is now the Foundation for International Environ-
mental Law and Development (FIELD). That, in turn, has provided me with
the fortunate opportunity to participate in a number of international nego-
tiations, most notably those preparatory to UNCED and the Climate Change
Convention, and to develop an international legal practice which is varied,
unpredictable, entertaining, often challenging and occasionally frustrating.
This book, together with the accornpanying volumes of international-doc-
uments (Volumes 1IA and 11B) and EC documents (Volume 111), is intended
to provide a comprehensive overview of those rules of public international law
which have as their object the protection of the environment. [ hope that it will
- be of some use to lawyér and non-lawyer alike, whether working for govern-
ment, international organisations, non-governmental organisations and the
private sector, or having an academic or other perspective. Its structure and
approach reflect my belief that international environmental efforts will remain
"~ marginal unless they are addressed in an integrated manner with those in-
ternational economic endeavours which retain a primary role in international
law-making and institutional arrangements, and unless the range of actors par-
ticipating in the development and application of international environmental
law continues to expand. In that regard, it is quite clear that international

xvii
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environmental law remains, as a branch of general public international law, at
an early stage of practical development, in spite of the large body of instruments
and a burgeoning literature. Over the past decade the body of law has increased
dramatically, and only the best equipped researchers will be able to keep up
with all developments as they occur. I have sought to state the law as it was on
1 January 1993, although the diligent reader will note that on some aspects
more recent developments have also been treated.

Principles of International Environmental Law therefore marks the culmi-
nation of an initial phase of my endeavours as an academic and practitioner.
Its roots run deep and wide, and it is impossible to acknowledge here all the
sources of input and generous support which I have received over the past
several years. It seems to me to be quite appropriate, however, to acknowledge
those teachers, colleagues and friends who have exercised particular influence,
directly or indirectly.

The fact that I became interested in international law at all is largely due to
my first teacher of international law, Robbie Jennings, then in his final year at
Cambridge before moving to The Hague: I am hugely grateful for his inspiring
encouragementand support ever since, particularly for taking the view that the
environment was, even several years ago, properly a subject for consideration
in its international legal aspect. Eli Lauterpacht gave me my first professional
‘break’ and taught me, in particular, the value of a practical approach and the
importance of rigour. Even at a distance, Philip Allott constantly reminds me
of the need to think about the bigger picture. And lest I should slip, David
Kennedy has been a critical inspiration in reminding me that there is another
way.

Colleagues at London University (particularly Ian Kennedy at King’s College
and Peter Slinn at the School of Oriental and African Studies) have provided
great support in allowing me the flexibility to combine teaching with practical
efforts. I would also like to record my debt to Tom Franck for introducing me
to New York University Law School, and to Dean John Sexton for giving me a
more regular perch from which to base my forays to the United Nations.

I'am tremendously indebted to all my colleagues at FIELD. I would like to
thank the Board of Trustees, and especially John Jopling, the Chairman, for al-
lowing me to devote considerable time to this project, as well as Marian Bloom,
Frances Connelly, Rona Udall and Roger Wilson for their administrative sup-
port. Many FIELD interns provided long hours of patient assistance, and I want
especially to thank Carolyn d’Agincourt, Mary Beth Basile and Kiran Kamboj
for going way beyond the call of duty during their extended internships, and
Joanna Jenkyn-Jones, Hugo Jolliffe and Penny Simpson for helping me to get
over the final hurdles more easily. But it is to FIELD’s lawyers that I extend espe-
cially warm thanks for helping me to fulfil my other obligations and for always
being available to provide information and critical insights on those areas in
which they are expert. James Cameron is an inspirational friend, colleague and
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co-founder of FIELD, and I feel fortunate to have found a working partnerwho
is able to provide me with the space and support to get on with my own efforts
whilst reminding me that I also have, in all senses, broader responsibilities. Greg
Rose (now at the Australian Department of Foreign Affairs and Trade), Jake
Werksman and Farhana Yamin have been outstanding colleagues and friends,
Richard Tarasofsky and Mary Weiss, my collaborators on Volumes 1I and 111,
assisted also in the preparation of this volume. FIELD’s many supporters have
also contributed, indirectly but significantly, to the production of this book,
and I would like to thank, in particular, Janet Maughan (Ford Foundation),
Mike Northrop (Rockefeller Brothers Fund), Ruth Hennig (John Merck Fund)
and Marianne Lais Ginsburg (German Marshall Fund) for supporting FIELD's
efforts and enabling me to participate in some of the important international
legal developments since 1989. At my chambers, I want to thank Ailsa Wall for
her magnificent typing efforts, and Paul Cooklin for his accommodation of my
rather peripatetic needs.

For their efforts on a day-to-day basis my deepest gratitude, however, is
reserved for two individuals without whose support it is unimaginabis that
this book could have been completed. Louise Rands has run my office for
the past two and a half years with the greatest efficiency, effectiveness and
humout i, 352 could hope to benefit from, maintaining order (and priorities)
in the maelstrom of activities and obligations that frequently engulf FIELD's
offices. Natalia Schiffrin has been absolutely fabulous in putting up with the
demands that the book placed on our daily routine, and reminding me of what
is important in life and what isn’t.

I must also acknowledge the assistance of numerous other individuals, who
enabled me to obtain access to information or to participate in various meet-
ings, in particular: Andronico Adede (Office of Legal Affairs, United Nations);
Raymondo Arnaudo and Genevieve Ball (United States Department of State);
Dr John Ashe (Permanent Mission of Antigua and Barbuda to the United
Nations); Cath Baker, A. M. Forryan and Susan Halls (UK Foreign and Com-
monwealth Office); Germaine Barikako (OAU); William Berenson (OAS);
Giselle Bird (Department of Foreign Affairs and Trade, Australia); Celine Blais
(External Affairs and International Trade, Canada); Dan Bodansky (University

_of Washington School of Law); Laurence Boisson de Chazournes (Institut des
Hautes Etudes, Geneva); M. Borel (Departement Federal des Affaires Etran-
geres, Switzerland); Jo Butler and Michael Zammit-Cutajar (Climate Change
Convention Interim Secretariat); G. de Proost (Ministere des Affaires Etran-

- geres, Belgium); Juan-Manuel Dias-Pache Pumareda (Ministerio de Asuntes
Exteriores, Spain); Dr Emonds (Bundesministerium fur Umwelt, Naturschutz
und Reaktorsicherheit, Germany); Philip Evans (Council of the European Com-
munities); Denis Fada (FAO); Dr Antonio Fernandez (International Commis-
sion for the Conservation of Atlantic Tunas); Dr Charles Flemming (Permanent
Representative of St Lucia to the United Nations); Nigel Fyfe and Paul Keating
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(New Zealand Ministry of External Affairs and Trade); Dr R. Gambell
(International Whaling Commission); John Gavitt (CITES Secretariat); Profes-
sor Gunther Handl (Editor, Yearbook of International Environmental Law); Beat-
rice Larre (OECD); Howard Mann (Environment Canada); Norma Munguia
(Mexican Embassy, Washington DC); Lincoln Myers (formerly Minister of En-
vironment, Trinidad and Tobago); Boldiszar Nagy (Associate Professor, Eotvos
Lorand University); Bernard Noble (Deputy Registrar, International Court
of Justice); Manoel Pereyra (ICAQ); Amelia Porges. (GATT); Marie-Louise -
Quere-Messing (United Nations); N. Raja Chandran (Ministry of Foreign Af-
fairs, Malaysia); Patrick Reyners (OECD-NEA); Keith Richmond (FAO); Stan
Sadowski (Paris/Oslo Commissions); Candice Stevens (OECD); Wouter Sturms
(IAEA); Patrick Szell (UK Department of Environment); Dr Alexandre Timo-
shenko (UNEP); Eduardo Valencia Ospina (Registrar, International Court of
Justice); Robert van Lierop (formerly Permanent Representative of Vanuatu to
the United Nations); Makareta Waqavonova (South Pacific Forum); and Linda
Young (IMO).

Finally, I would like to thank Vaughan Lowe for encouraging me to write this
textbook (and the supporting volumes ofdocuments), for providing clearintel-
lectual guidance and support, and for introducing me to Manchester University
Press. At the Press, Richard Purslow has been as patient and supportive an ed-
itor as one could possibly hope to find, and his colleagues Jane Hammond
Foster, Elaine White and Celia Ashcroft have provided enormous assistance.
Needless to say, such errors or omissions as might have crept in remain my full
responsibility. ' )

Philippe Sands
London
I November 1994



PREFACE AND ACKNOWLEDGMENTS TO THE
SECOND EDITION

The second edition of Principles of International Environmental Law indicates
that the legal aspects of international environmental issues are of growing in-
tellectual and political interest, and that they have moved beyond the situation
[ described nearly ten years ago as reflecting ‘an early phase of development’.
It is apparent from the new material which this edition treats — new con-
ventions, new secondary instruments, new (or newly recognised) norms of
customary law, and a raft of new judicial decisions — that international envi-

ronmental law is now well established and is a central part of the international
legal order. It is also clear that international environmental law has reached
new levels of complexity, in particular as it has become increasingly integrated
into other social objectives and subject areas, particularly in the economic
feld. The burgeoning case law, and the increased involvement of practitioners,
suggests that it can no longer be said that international environimental law is,
as a branch of general public international law, at an early stage of practical
development.

Like the first edition, this edition (together with the accompanying voluae of
international documents for students) is intended to provide a comprehensive
overview of those rules of public international law which have as their object the
protection of the environment. Those rules have become more numerous and
complex, but also more accesible: the advent of the Internet often means that
material which was previously difficult to track down — for example, informa-
tion as to the status, signature and ratification of treaties, and acts and decisions
of conferences of the parties and susbidiary bodies — is now relatively easy to
_ obtain. But the Internet also increases the danger of becoming overwhelmed by
the sheer quantity of material that is now available, a risk which is exacerbated
by the very extensive (and growing) secondary literature which is produced
every year, only a small proportion of which may really be said to indicate real
. insights into new developments. This background necessarily means that what
is gained on breadth may be iost — at least in some areas—on depth. This com-
prehensive account cannot address all of the details that now dominate specific
areas — trade, fisheries and climate change spring immediately to mind — and
the reader will need to refer to more detailed accounts of particular sectors,
and the websites of various conventions, to obtain many of the details. Over the

xxi
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past decade, the body of law has again increased dramatically; [ have sought to
state the law as it was on 1 January 2003. :

This second edition has largely been inspired by my endeavours as an aca-
demic and practitioner over the last eight years, in particular contact with my
academic colleagues at London and New York Universities and professional -
contact in connection with the various international cases I have been for-
tunate to be involved in. Again, it is impossible to acknowledge here all the
sources of input and generous support received since 1995. It is appropriate,
however, to acknowledge those colleagues and friends who have exercised par-
ticular influence, directly or indirectly. At London University, Matt Craven and
Michael Anderson have provided great support, as have many other colleagues
at SOAS, together with Richard McCrory, Jane Holder and Jeffrey Jowell at
my new home at University College London, with help too from Ray Purdue
and Helen Ghosh. At New York University, I could not have wished for greater
collegiality and friendship than that offered by Dick Stewart, together with
the support offered over many years by Tom Franck, Andy Lowenfeld, Eleanor
Fox, Igbal Ishar, Norman Dorsen, Ben Kingsbury, Radu Popa, Vicki Been and
Ricky Revesz, as well as Jane Stewart, and for heaps of administrative support
from Jennifer Larmour. At the Project on International Courts and Tribunals,
Shep Forman, Ruth Mackenzie, Cesare Romano, Thordis Ingadottir and Noemj
Byrd have also provided unstinting support. My former colleagues at FIELD
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