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Abstract

The aim of this paper relies on defining the dimension of mandatory mediation in Kosovo in
family disputes in the aspects of the advantages and limitations. The resolution of a family
dispute is a complex process as it carries the legal aspects of the dispute with the emotional
and psychological matters. Mediation is considered to be a great fit for family disputes as it is
interest-based and it focuses mainly on the future, both of which directly impact the on-going
relationships between the family members. Mediation has been supported and encouraged
over the last decades, yet its utilization remains scarce. Many countries have regulated
mandatory mediation in accordance with the Directive 2008/52/EC in order to increase
the use of mediation. Mandatory mediation in family disputes has been debated by many
authors, with one side advocating it as proper and beneficial while the other side questions
its reliability in the face of power imbalance and domestic violence. Mandatory mediation in
Kosovo is used in specific matters in family law and it aims to offer the parties a chance to
benefit from mediation as it provides a faster and cheaper alternative to the courts. The usage
of mediation in Kosovo remains low which is believed to be due to the lack of recognition and
understanding by the parties, lawyers and court professionals.
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Introduction

The increasing rates of divorce and the deriving disputes as the matters of child
custody and the contact of the parents with the child after divorce are pressing
challenges in most modern societies (Nylund, 2018). Family disputes have their
unique characteristics as they carry both the legal aspects and emotional attachments
of a dispute, considering that the parties in dispute remain linked through their
children even after the dispute reaches finality (McFarlane, 2012).A contemporary
problem of the judicial system is the overload of the courts with cases which has
led many European countries to seek the utilization of alternative dispute resolution
mechanisms in order to tackle this situation (Esplugues & Marquis, 2015).

The use of mediation as an alternative dispute resolution mechanism has been
on the raise over the last decades and it has been found in different areas such as
labor disputes, community, family and interpersonal conflict (Bush & Folger, 2005).
Recently there has been a shift in the way family disputes are approached in the
judicial system as there is an increased focus on applying informal justice rather than
formal alternatives which are considered slower, more expensive and less likely to
benefit the best interest of the child (Lynch, 2016).

Mediation is defined as a facultative process in which the parties disputing engage the
assistance of an impartial third party, whose role is to help the parties into reaching
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an agreement by themselves while remaining neutral and with no coercive authority
over the parties (Brown & Marriott, 1999), (Steffek , 2012).Mediation has been
considered a paradox on the basis that while universally promoted, the utilization
of this process as the dispute resolution mechanism in civil and commercial cases in
EU is concerningly low (De Palo, 2018).The introduction of mandatory mediation in
specific matters has been acknowledged as a main factor contributing to the increase
in the utilization of mediation in Europe (De Palo & Canessa, 2014).As many other
European countries, Kosovo has adapted the law in force in accordance with the
European Directive 2008/52/EC(Directive)which foresees specific matters that are
subjected to mandatory mediation such as the family matters of custody, alimony,
visit, child support and division of marital property (Law on Mediation , 2018).While
Kosovo is rapidly developing in the economic and technological aspects, the social
and cultural norms seem to be slower in shifting their paradigm and as such they
could be considered a factor that highly impacts the low utilization of mediation with
an emphasis on family law matters.

Mediation in Family Disputes

Family disputes that demand a solution provided by the court or other alternative
dispute resolution mechanisms arise from the breakdown of a family be it married
or not. The unit of the family is not a static one (Widmer, 2016), and it differentiates
due to changing conditions and social circumstances (McCarthy, Hooper, & Gillies,
2014),as it can be seen in the recent shifting of the rates of marriages and divorce
,with the former constantly declining and the latter increasing over the last decades
(Stevenson & Wolfers, 2007).On the face of the breakup of a family, which represented
a safe environment for the parents as well as the children, a crises arises creating
uncertainty and fears for the possibilities of losing the children, legal expenses, public
embarrassment and other social issues (Emery, 2012).

Recently there has been an emerging of mediation as an established pathway
towards the dispute resolution of family matters due to the recognized benefits
as the opportunity to resolve disputes more quickly and less expensively than the
traditional litigation (Roberts, 2008).Mediation due to its nature of informal justice
carries the values of self-determination, flexibility, and party focus(Abel, 1982), that
have a determinative role to the potential this process has in the resolution of family
disputes and conflicts considering the fact that the involved parties have on-going
relationships that require mending and reorientation towards each other (Fuller,
1971).

The role of mediation in a family dispute, comes across in the legal goals of this
process such as the negotiation of an agreeable legal binding settlement, as well as
the emotional and psychological goals in helping all parties involved in preserving
and resolving the relationships between the partners or those between parents and
children (Emery, 2012).The growing rates of mediation in the resolution of family
dispute are considered to be due to a cumulative process of various causes as the
demise of traditional forms of dispute resolution that comes from the consequences
of failing to meet the optimal requirements (Menkel-Meadow, 2004), and as the result
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of the transformation of the legal systems and their approach to dispute resolution
(Roberts, 2008).Considering the legal aspects of mediation it is important to point
the equivalency of this process to other dispute resolution mechanisms as stated on
the Mediation Directive as it concludes that “mediation is not to be regarded as a poorer
alternative to judicial proceedings in the sense that compliance with agreements resulting from
mediation would depend on the good will of the parties”, thus allowing other characteristics
of dispute resolution mechanisms to be decisive in the area of benefits that mediation
provides without the fear of it being a non-equal legal alternative(Directive, 2008).

Time and Cost Effectiveness of Mediation in Family Disputes

Family mediation has been considered as a time and cost-effective method compared
to other dispute resolution mechanisms (Steffek , 2012).The effectiveness of mediation
in the aspect of time has been shown into multiple studies that have compared the
days required to resolve the dispute in mediation or other methods, one of which has
concluded that while it took a mean of 110 days to resolve a family conflict through
mediation, the disputes resolved using litigation had a mean of 435 days to reach a
resolution (Lingard, Raraty, & McCathy, 2007). Another study has analyzed the time
required to resolve the children custody as a factor of family disputes, and it has
shown similar results with mediation being a much faster mechanism to litigation,
considering the former required a mean of 64 days, while the latter required a mean
of 191 days (Peeples, Reynolds, & Harris, 2008).

The cost effectiveness of mediation in family disputes can be considering by multiple
factors such as the correlation of time and the cost in a family dispute, which relies
on the logic that the shorter the time needed to resolve a dispute it will lead to lower
fees of lawyers, mediators or other required expenses (De Palo, Feasley, & Orecchini,
2011), (Veen, 2014); the difference of the required fees by different dispute resolution
mechanisms with mediation resulting as significantly cheaper than litigation (Paetsch,
Bertrand, & Boyd , 2017); and the consideration of reduced expenses for social services
as they are less likely to be needed when the disputants select mediation due to better
psychosocial outcomes (Veen, 2014).

Children and Family Mediation

In the face of a family breakdown there is a presence of prolonged parental conflict
that is a potential risk factor for the well-being of the children (Nylund, 2018), as it
involves emotional issues such as anger, anxiety or sadness which if left unsolved can
risk the future well-being of the parents and children (Cleak, Schofield, & Bickerdike,
2014).The well-being of the children could be considered as endangered due to the
perception that children are usually helpless and powerless in any decision that
affects them as well as the possibility of the fear children emit in the aspect of being
in the middle of the parental conflict (Emery, 2012).While both parents caught in this
process face emotional and psychological challenges that transmit through sadness,
depression and anxiety, they can also see the breakdown of the family as a possible
new advantageous change for them that brings them new opportunities, a benefit that
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does not exist on the children’s end whom experience feelings of neglect, confusion
and betrayal (Clarke-Stewart & Brentano, 2006).

Child custody mediation is a process that aims to resolve the issue of children custody
by the help of a neutral third party -mediator, whom is tasked with providing help
to the parents in overcoming barriers and differences between them, as well as
helping them recognize and act up to the best interest of their children (Nylund,
2018), (Schepard, 2004). Considering that mediation is a process that tends to have
a superior focus on the future possibilities compared to the past dimensions of the
dispute, it can be argued that this process is fit to resolve children custody and other
issues that derive from a family dispute as it helps direct communication, reduces
misunderstandings between the parties and helps preserve on-going relationships
(Roberts, 2008). The communication and cooperation of divorced parents has been
shown to be a positive factor in the overall wellbeing of the child (Carlson, McLanahan,
& Brooks-Gunn, 2008), (McHale, et al., 2002).

Multiple studies have approached this statement in different ways and have reached
similar conclusions be it by considering mediation as a better alternative in the aspect
of hearing the voice of the children (Simpson, 1989), the short and long termed
benefits of using mediation in children custody(Kelly & Emery, 2003), as well as the
improved emotional and psychological health of the children (Sauer, 2007). One of
the studies aimed to determine the difference of mediation with other alternatives
and their impact on the future, considering the parent and child communication,
involvement of the parents in the life of the child and the relationships between
the parents in a 12 year follow up (Emery, Laumann-Billings, Waldron, Sbarra, &
Dillon, 2001).This study had some major findings that showed a significant difference
between the factors analyzed considering that 30 % of the parents who had resolved
the dispute through mediation remained present in their children’s lives compared
to the 9% of the other group of parents who chose different mechanisms; as well as
the consideration of the communication between parents and children that were far
better for the former group with 54% of parents communicating on a weekly basis
with their children compared to the latter group with only 13% of the parents having
this level of communication (Emery, Laumann-Billings, Waldron, Sbarra, & Dillon,
2001).

The shortcomings of litigation: A strong advocate for mediation

Litigation as the dispute resolution process in family disputes is considered to cause
irreparable damage to the family relationships (Radford, 2001), a statement supported
by the argument that the court is not the right place to assist a dysfunctional family
into better functioning (Firestone & Weinstein, 2004). There are different approaches
to this statement starting with the adversary opinions on “the child’s best interest”
argument, which some authors have considered at risk in the litigation process as
it challenges the parents’ capability to know what is best for their children, pushes
the parents in adversary behavior towards each other, and it puts limitations on the
interest of the children by generalizing the children’s needs based on past experiences
and expectations (Emery, 2012). This argument has also been debated by the prospect
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of disempowerment of parents in the decision-making for their own children and
the dehumanization of the process considering the negative experience a child faces
in the courtroom as the parents wage war upon one another (Firestone & Weinstein,
2004).

During a family breakdown and after the finality of the process, parents are more
dependent on each other in the concerns of arrangements they have to decide upon
such as the children custody, the future decisions upon the children’slives as education
and upbringing, and multiple other concerns that need to meet the approval of both
parents, that can be challenging considering that in the aftermath of the divorce both
parties present with feelings of resentment and anger (Clarke-Stewart & Brentano,
2006).In the process of litigation parents find themselves being treated as adversaries
(Emery, 2012),an approach that creates a toxic environment for parents and children
leading towards further damage to existing relationships and preventing future
healthy family interactions and communication (Firestone & Weinstein, 2004).

Mandatory mediation and its criticism

The term mandatory mediation is used to describe the process of mediation as
approached by mandatory basis be it as a referral order by the judges or other court
officials whom have authority to order the parties to participate in the mediation
process; or as a legislative mandate that specific categories of cases must first undergo
mediation to try and resolve the dispute before going to court, with the former being
considered as a discretionary referral and the latter as a categorical approach (Sander,
2007). The process of mandatory mediation has been challenged as a contradiction or
an oxymoron by multiple authors due to considerations that mediation is a process
that has self- determination and volunteerism as core values and such values are
contradicted with a mandatory approach to mediation (Quek, 2010), (Sander,
H.William, & Hensler, 1996), (Winston, 1996).

There exist different arguments concerning such statement where in one side the
critics of mandatory mediation consider that with the loss of informality, the values
in which mediation thrives are lost and displaced and as such the coercion to mediate
risks evolving into coercion to settle(Katz, 1993), (Wissler, 1997), (Grillo, 1991).Many
authors have argued against this approach due to the belief that there is a distinction
between coercion within the mediation process and coercion into the mediation
process (Quek, 2010), (Sander, H.William, & Hensler, 1996).

This belief is explained through the argument that demanding a party to partake
in mediation with the goal of trying to solve their dispute by no means concludes
that the parties are forced to achieve an agreement through mediation (Quek, 2010),
(Bullock & Gallagher, 1997), and as such as long as the parties can exercise their right
to decline settlement, it is concluded that voluntariness and fairness are preserved in
mediation (Winston, 1996), (Goldberg, Sander, & Rogers, 1992).

Another criticism of mandatory mediation is the perception that demanding
mediation is an obstacle to justice in four main manners: as a prevention in the right
to litigation, in the cases when the parties have no interest undergoing mediation
(Wissler, 1997), (Eislee, 1991),(Streeter-Schaefer, 2001), as a delay in time to reach a
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resolution in the dispute, considering that the parties might be determined not to
settle in mediation (Katz, 1988),(Kuhn, 1984), (Alfini, 1991); as an increase in costs
in the litigation process as the expenses double when using both processes to solve
the dispute (Shavell, 1995), (Alfini, 1991),and as the risk of potential disbalance in
power between the parties that might lead to an unfair resolution of the dispute as it
allows the opportunity of the higher-power party to exploit the process for their own
benefit(Reuben, 2007).

The advantages of mandatory mediation

Mediation is considered to have a low rate of utilization that has been recognized by
author Wissler(1997) to be caused by a number of factors such as the unfamiliarity of
the parties or their attorneys with this process(Pearson & Thoennes, 1988) , the fear
of expressing weakness when requesting or agreeing upon mediation (Siemer, 1991),
and the potential disinterest of the parties to solve their dispute by mediation while
opting for a court resolution instead(Goldberg, Sander, & Rogers, 1992).The number
of cases reaching mediation in voluntary basis is significantly lower than the number
of cases that are encouraged by the courts to use mediation and as such it has been
argued that the benefits of mediation are not achieved fully when the parties are left
to decide on voluntary basis to use mediation (Quek, 2010).

Mandatory mediation accelerates the settlement process (Winston, 1996), as it shifts
the mindset of the parties to achieve a settlement in the early stages of the dispute
resolution process (Edwards H. T., 1986),as well as the impact a trained mediator has
on leading the discussion towards a potential agreement between parties (1990).A
study has supported this argument by analyzing mandatory mediation in custody
cases in California which resulted in 46 % of the cases reaching an agreement within
a 2-week period (Kelly, 1996), (Depner, Cannata, & Simon, 1992).

There is evidence that parties who undergo mediation with reluctance still participate
effectively on the process (Hanks, 2012), and as such that will lead to high rates of
reaching settlements and benefiting from using mediation even if it is not on voluntary
basis (Quek, 2010).

Power Imbalance as a concern on mandatory mediation

Among the most concerning issues that have been continuously debated in mediation
are the ability this process has dealing with power imbalance (Gewurz, 2001) and the
potential for dangers in the cases of domestic violence (Zylstra, 2001). The power
imbalance has been noted to be present due to multiple factors and it is considered
as such only when one of the parties has used this advantage of power to influence
the outcome of the dispute and not as the potential of power without acting upon it
(Kelly, 1995). The imbalance between the parties has been traced down to resources
which have been concluded to be either “tangible” resources such as education and
income or “intangible” resources such as status, dominance, depression, self-esteem
and other individual characteristics (Walther, 2000).

The argument on power imbalance has been raised through the perception that men
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and women are not equal in the process of mediation and in these circumstance
women are disadvantaged and at risk (Grillo, 1991),(Bruch, 1988), (Fineman, 1991),
(Hart, 1990), (Crounch, 1982).Author Semple (2012)has explained the possible
arguments that support this theory on the fact that men have more access to both of
the aforementioned resources as they have higher incomes and possess more property
(Lahey, 2010),they are more likely to bring status, dominance and self-esteem into
mediation (Regehr, 1994),as well as the recognized factors that the women might
settle for less if they have immediate need for resolution such as the in the cases when
child or spousal support is needed or in question of the children custody (Bryan,
1992).

Multiple authors over the years have conducted studies that reject this theory as
they have resulted in high rates of satisfaction in both genders in mediation (Depner,
Cannata, & Simon, 1992), (Kelly & Gigy, 1989), (Emery, 1994), (Kelly & Duryee,
1992),(Wissler, 1997),(Emery, Sbarra, & Grover, 2005).A study that questioned the
concerns of the critics that mandatory mediation gave disadvantage to women,
due to the fear that women trade custody for money in order to avoid litigation as
they are seen as more risk averse than their husbands (Ellis J. W., 1992), (Mnookin
& Kornhauser, 1979), resulted being without base as it was concluded that women
were not more risk adverse, they did not trade money for more custody time and
they were not more altruistic than their husbands (Brinig, 1995). Another fact that
dissolves these concerns is the report that women feel that mediation enables them
to have their voice heard in the dispute resolution as well as it offers them an equal
influence to agreements (Kelly & Duryee, 1992),(Herrnstein, 1996).A study of three
years that compared the effect of resources and the history of violence as possible
disadvantages in mediation concluded that these factors were irrelevant as women
were not less likely to achieve their goals in mediation (Ellis & Wight, 1998).

Mandatory mediation and Domestic Violence

Domestic violence is a common recurrence which affects women more than men, with
1in 4 women experiencing it at some point in their life (TNS Opinion & Social, 2010).
Women and children are the most affected categories that are subjected to domestic
violence with an estimated 20% to 50% of all women worldwide experiencing physical
violence by an intimate partner or family member (Garcia-Moreno, Jansen, Ellsberg,
Heise, & Watts , 2005),and a concerning level varying from 10% to 50% of children
being exposed to domestic violence (Cleak, Schofield, & Bickerdike, 2014).

The breakdown of a family by no means represents the end of violence as the
separation phase is a high risk phase for violence against women (Cleak, Schofield, &
Bickerdike, 2014), (Logan & Walker, 2004).It has been reported that around half of the
couples who go through separation or divorce experienced physical violence at some
point during their relationships and over 75% of them report emotional abuse (Ellis
D., 2008).A study reported that both genders showed fear of abuse during and after
separation but of different natures whereas most of the women feared of physical,
sexual ,emotional and psychological abuse, men on the other hand feared harassment
and psychological abuse (Bagshaw, et al., 2011). The presence of domestic violence
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in mediation has been a concern of multiple authors and practitioners as it has
raised implications of power imbalance that damages the integrity of the mediation
process (Muhlhauser & Knowlton, 1994), (Hart, 1990),and not only does it not offer
a safe environment but it can be intimidating, dangerous or life threatening for the
victim (Reuben, 2007).The use of mediation in the face of domestic violence has been
criticized by practitioners and women’s advocates as they raised multiple concerns
such as the decriminalization of domestic violence and abuse in mediation (Stallone,
1984), (Pearson, 1997), (Learman, 1984), (Cobb, 1997), the inability of the abused party
to use self-determination and the limitation on the negotiation ability as they are
afraid and feel helpless when facing their abusing partner (Dunning, 2003), (Baily
& Danny, 2003), (Lowe & Abrams, 2011).Other concerns include the privatization of
domestic violence (Dunning, 2003), (Faget, 2004), (Sitarz, Bek, & Jaworska-Wieloch,
2018), the aim of mediation to achieve joint custody as it may not always be the best
solution (Johnson, Saccuzzo, & Koen, 2005), (Germane, Johnson, & Leman, 1985), the
argument that mediators are not properly trained to recognize domestic violence or
are uncomfortable addressing it (Drew, 2005), and the high level of non-disclosure of
domestic violence to the mediator (Bagshaw, et al., 2011).

On the other hand there are many proponents that support the use of mediation
in domestic violence as they argue that family disputes that present with domestic
violence are not all the same pattern where there is power imbalance between the
parties or inability to partake effectively in mediation and there are parties that
are fully capable to mediate safely in the presence of specific safeguards (Kelly &
Johnson, 2008), (Edwards & Sharpe, 2004).Mediation advocates support the statement
that mediation can be a tool to empower the victims of domestic abuse (Maxwell,
1999),(Edwards, Baron, & Ferrick, 2008), (Schechter & Edleson , 1999),(Landrum,
2011) as it enables them to speak their own voice and express their own interests
(Zaher, 1998).

Another argument that supports the choice of mediation in the cases of domestic
violence is the consideration that this process is far more suitable than adversarial
processes as the former tend to exacerbate the existing conflict and reinforce factors
that caused the abuse (Corcoran & Melamed, 1990), (Rimelspach, 2001), they put
an emphasis on the winning and losing which damages the family relationship
(Edwards, Baron, & Ferrick, 2008),as well as the perception that mediators are trained
to recognize and deal with abuse better than judges and attorneys (Rimelspach, 2001).
It has been reported by a study that mediation agreements helped reduce the risk
of future violence (Putz, Ballard, Arany, Applegate, & Holtzworth-Munroe, 2012).
In order to set appropriate measures and safeguards in mediation during a dispute
that contains domestic violence, it is important to apply screening tools and criteria
of eligibility that make it possible to identify domestic violence, distinguish the
form, intensity and severity of the abuse and potentially select cases that need to be
excluded from mediation as they are unsafe and dangerous for the victim (Edwards,
Baron, & Ferrick, 2008), (Clemants & Gross, 2007), (Kelly & Johnson, 2008), (Ellis &
Stuckless, 2006), (Zylstra, 2001).
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Mandatory Mediation in Family Disputes in Kosovo

Mediation in Kosovo is regulated by the Mediation Law No 06/L-009 that is in
compliance with Directive 2008/52/EC and it is applied only as court-connected
mediation. Mandatory mediation by this law is defined as “the procedure of mediation
that is initiated by a judge that obligates the parties to try and resolve their dispute in mediation
“ (Law on Mediation , 2018). Mandatory mediation is applied for the family disputes
of alimony, custody, contact, child support and the separation of common marital
property where in the preparatory hearing and after analyzing the lawsuit the judge
informs and obligates the parties in mediation (Law on Mediation , 2018).

Art.9.3 of the Mediation Law No 06/L-009 states that the parties are obligated into
meeting the mediator and they have thirty (30) days to try mediation with the
countdown starting from the moment the judge obligates the parties into mediation.
The Mediation Law in Kosovo foresees that the parties can decide to not continue
with mediation and to return to court proceedings within 30 days as stated in Art.9.4.
In order for the parties to continue with the court proceedings after being obligated
into mediation they must present a written evidence signed by the parties and the
mediator that they have tried mediation as anticipated by Art.9.5 of this law. As
of Art.9.6 it is stated that mandatory mediation does not deny the parties the right
to access the courts or arbitration if the mediation procedure fails to bring to an
agreement and the parties are not obligated to reach an agreement through mediation
without their free will as foreseen by Art.9.7.

The significance of mandatory mediation in Kosovo

The justice system in Kosovo has a significant overload of unsolved cases as well as
inherited cases from previous years that totaled up to 425.914 cases in 2018 (Council,
2018). The situation is similar on civil cases with 60.398 cases in 2019 ,73% of which
are inherited from previous years (Council, 2019). Another concerning issue that
Kosovo’s justice system faces is the prolongation of cases whereas the average time
civil cases require into completion is between 1.4-4.6 years (National Audit Office,
2017). Under these circumstances with a heavy case load that risks blockage and the
long duration of time required per case on the courts of Kosovo it can be expected
that the efficiency of the justice system will be directly affected (Hauser, 2017).

A report on the family disputes matters in the courts in Kosovo has considered them
to be unable to adequately resolve cases that involve divorce, custody of the children
or children’s visit matters (OSCE Mission in Kosovo, 2011). According to the report
this conclusion derives from an inappropriate management of the cases that is caused
by the chronic delays in the process, the lack of witnesses and evidence, the failure
to include the Center for Social Works as foreseen by the Family Law, the incomplete
and incorrect court records as well as the lack or shortcomings of properly resonated
decisions by the judges (OSCE Mission in Kosovo, 2011).

A decade later after the Mediation Law came into force, the utilization of mediation is
considered to be lacking due to the low number of cases that reach mediation as it has
been reported that over a period of six years between 2012-2018 there have been a total

33



ISSN 2519-1284 European Journal of Economics, Law and Social Sciences Vol. 4 No. 2
Acces online at www.iipccl.org HPCCL Publishing, Graz-Austria June, 2020

of 6600 cases both of civil and penal nature that were refereed to mediation in Kosovo
without a significant change in the number of cases per year (Ministry of Justice,
2020).Comparing the number of cases in mediation with the average number of the
total cases in the courts in Kosovo it concludes that the cases referred to mediation
are around 1%.Another concerning issue is that the disputing parties in the courts of
Kosovo seem to have little information towards the possibility of mediation and it’s
benefits or are shown to be distrustful or sceptic about the process as indicated by the
data as it shows that only 151 of these cases were initiated by the parties themselves
which rounds at 2% of the total cases in mediation (Ministry of Justice, 2020).

The concerns and limitations of mandatory mediation in Kosovo

Mandatory mediation in Kosovo still carries outlets and potential risks that require
further research. Domestic violence in Kosovo is not a recent phenomenon as it
has been historically hidden and ignored due to social and cultural traditions or
expectations (UNICEF Kosova, 2014). Aiming to track the dimensions of domestic
violence has given new light to the seriousness this issue represents as it has been
reported that 62 % of the Kosovars have suffered one or more forms of domestic
violence in their lifetime (Farnsworth, Qosaj-Mustafa, Banjska, Berisha, & Morina,
2015). Another pressing issue is that victims of domestic violence rarely report the
abuse due to multiple causes such as fear, stigma, financial dependency, lack of
support, the normalization of violence, lack of awareness or trust into protection
services (UNICEF Kosova, 2014).

The presence of domestic violence in mandatory mediation for family disputes has
been considered to be extensive as it has accounted for 50-80% of the cases (Maxwell,
1999). In accordance with the Law of Mediation No6/L-009, family disputes with a
history of domestic violence are excluded from mandatory mediation. The utilization
of this Article is in question considering that up to date there has not been any
established screening device that aims to detect domestic violence in family disputes
in Kosovo and the existence of it relies mainly in the potential previous records of
domestic violence or on the victim’s report. As such mandatory mediation in family
disputes without the presence of a screening device could lead to judges obligating
parties into mediation unaware of the presence of abuse which could potentially
create the opportunity of an unsafe and dangerous environment for the victim (Kelly
& Johnson, 2008).

Other issues regarding mandatory mediation in family disputes in Kosovo are the
concerns in the matters of custody and alimony. The situation in Kosovo could be
considered as disadvantageous for women when facing such matters considering the
low percentage of women in the work market with only 13.7% of women working
during 2019 (Kosovo Agency of Statistics, 2019),the low rates of inheritance of family
property compared to their male family members (Vuniqi & Halimi, 2011),and the low
rates of property on their names (Uka, et al., 2016).Taking into consideration all these
factors women can be presumed to face a potential power imbalance in mandatory
mediation in Kosovo in the matters of custody and alimony as their partners are
reported to follow one of the patterns of either demanding custody of the children or
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not fulfilling their alimony obligations (Aliu, et al., 2019).
Another reported problem that is considered to be present into mandatory mediation
in Kosovo seems to rely on the cause that while accessory issues such as custody,
alimony and child’s visitation are mandated to go in mediation, divorce is solved
only in courts as a full adjudicative process and as such this leads to confusion in
both, the parties and the judges (Kosovo Judicial Council, 2020).This is projected to
lead into the unwillingness of the parties to separately resolve their issues by different
mechanisms that are completely contradictory to each other in one end and the
pressure on the judges to immediately continue with the court proceedings without
firstly trying mediation as foreseen by the law in the other end.

Future Foresights and suggestions for mediation in Kosovo

Kosovo represents a fast-growing country with ever changing social and cultural

norms that creating a shift in traditional expectations. The number of cases reaching

the courts is at its peak and the capacity on resolving them adequately and in a

timely manner is growing more inefficient. The need of the application of alternative

mechanisms in order to prevent the blockage of the courts is no longer a suggestion
but a must. Due to the lack of screening devices for power imbalance and domestic
violence, it can be considered that mandatory mediation does not reach its full
potential in Kosovo. In order to actively support and utilize mediation in Kosovo,

a number of actions should be undertaken that are summarized as the following

suggestions:

1. The approaches that aim to raise awareness and promote mediation should be
directed to both, the professionals and the general population, as it will educate
and inform them about the advantages and benefits that mediation provides.
Awareness and information of the general population could be achieved by
mediatic aid in the form of ads, the implementation of online judicial advice
and the designation of a mediation corner on the official websites of Kosovo
Judicial Council and Kosovo Prosecutorial Council. Promoting mediation to the
professionals such as the judges, prosecutors and lawyers could improve with an
increased number of trainings and seminars, developing and publishing e-books,
books and manuals that are of informative nature about mediation.

2. Composition of non-ambiguous instructions on the use of mediation specifically
of mandatory mediation, in order to aid the professionals such as judges, lawyers
and mediators so misinterpretations of the Law of Mediation in Kosovo are evaded
or reduced.

3. Development of screening mechanisms in mandatory mediation with an emphasis
on family law disputes to be able to properly exclude inappropriate cases from
mediation.

4. Further research should be conducted on the aim to measure the utilization of
mediation, the dimensions of adequate mandatory mediation in Kosovo and
its limitations when facing traditional norms and cultural expectations, and the
expansion of collected data as the cotemporary data is insufficient and lacking for
proper conclusions.
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