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Abstract
While migration is a policy field that is fairly state-centric, the prominent role of the EU in the develop-
ment of international migration law and policy has been acknowledged, to some extent, by the
international community. This paper scrutinises the EU’s role and impact during the preparatory and
inter-governmental talks leading to the adoption of the Global Compact for Safe, Orderly and Regular
Migration (GCM). A central question is the degree to which the EU influenced negotiations and their out-
come; and how the international community received the EU’s external action in this matter. Next to
mapping the EU’s substantive input shaping the process, the EU’s internal machinery to formulate its pos-
ition and the challenges faced within the bloc are also explored. The GCM process also illustrates the will-
ingness of the international community – or the lack of it – to elevate European standards to the global
level in the highly complex and politicised domain of migration.

Keywords: international migration law; negotiations of the Global Compact for Migration; European Union; global migration
governance

‘The European Parliament … Calls for the European Union … to utilise all its diplomatic weight
and to mobilise the EU delegations, not only in New York and Geneva, but also in other key
countries, notably developing countries, whose effective participation in the process is of critical
importance …, and should be facilitated by the EU, in order to ensure the success of the process.’
(European Parliament resolution of 18 April 2018 on progress on the UN Global Compacts for
Safe, Orderly and Regular Migration and on Refugees, 2018/2642(RSP))

1 Introduction

The EU portrays itself as a major global actor in migration. The EU pursues such ambitions in the UN
context as well, despite not being a UN member (only enjoying an ‘enhanced observer’ status).1 Recent
examples of its role as an active player in global migration governance include its contribution to the
UN International Law Commission (ILC)’s work on the expulsion of aliens (Molnár, 2017); the con-
clusion of an increasing number of readmission agreements and arrangements with third countries2

(for the informal readmission-related EU arrangements with third countries, see Cassarino, 2020); and
its ever-closer co-operation with the International Organization for Migration (IOM), the Office of the
UN High Commissioner for Refugees (UNHCR) (Beqiraj et al., 2019) as well as other international
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1Participation of the European Union in the work of the United Nations, Resolution adopted by the General Assembly on
3 May 2011, UNGA Res 65/276 (2011) UN Doc A/RES/65/276.

2An overview of the eighteen bilateral EU-level readmission agreements that are in force is available at https://ec.europa.eu/
home-affairs/what-we-do/policies/irregular-migration-return-policy/return-readmission_en (accessed 10 July 2020).
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organisations dealing with migration management.3 Although not a state4 but still a ‘regional integra-
tion organisation’, the EU’s prominent role in migration issues has been acknowledged, to some
extent, by the international community, in a policy field that is fairly state-centric and where state
sovereignty’s bridgeheads remain strong.

This paper seeks to scrutinise the EU’s role and impact during the preparatory and inter-
governmental talks (including the ‘consultation’ and ‘stocktaking’ phases) leading to the adoption
of the UN Global Compact for Safe, Orderly and Regular Migration5 (‘Global Compact for
Migration’ or ‘GCM’) in December 2018. The central question is the degree to which the EU influ-
enced negotiations and their outcome; and how international partners, primarily UN Member
States, understood and received – or criticised and opposed – the EU’s external action in this matter.
Next to mapping the EU’s substantive input and arguments shaping the negotiation process and the
content of the Compact, the EU’s internal machinery and intricacies involved in formulating its com-
mon position, as well as the challenges faced within the bloc, including the absence of unity, are also
briefly explored. These challenges stem from the catchall material scope of the GCM, which covers
diverse subject matters falling under EU exclusive, shared, and pure Member State competences
(see also e.g. García Andrade, 2018).6

The paper first provides a brief introduction to the GCM (Section 2), followed by a discussion of
the EU’s procedural standing in the process, as well as internal EU co-ordination to formulate its own
position and a brief outline of the EU’s contribution (Section 3). Section 4 attempts to measure the
EU’s actual impact on the Compact, while flagging some challenges in exploring the views of the
‘rest of the world’ on EU external action in this matter. This case-study illustrates the willingness of
the international community – or the lack of it – to elevate European values and normative standards
to the global level, in the highly complex and politicised domain of migration management. Section 5
formulates some conclusions and presents an outlook for the future.

2 The Global Compact for Migration: a new instrument on the bloc

Piecing together as well as clarifying and consolidating rules and principles in quite heterogeneous
fields of international law has recently become a popular standard-setting approach under the UN
aegis. ‘Defragging international law’ (Yong, 2018), to use the metaphor of ‘defragging’ computer pro-
grams consolidating fragmented files on a hard drive, has also been sought by the Global Pact on the
Environment,7 similar to the Global Compact for Migration (Gombeer et al., 2019).

The GCM’s symbolic power as a universal instrument has raised expectations that it might embody
potential responses to the fragmentation of the international legal regime governing international
movement of people. Notwithstanding its non-legally binding (‘soft-law’) nature, it may impact exist-
ing rules of international law and affect the legal position of migrants under international law. Peters
has summarised the functions and possible legal effects of the GCM as ‘pre-law’ (a forerunner of hard
law, paving the way for a formal treaty); ‘para-law’ (substituting missing hard law); and possibly serv-
ing as a guideline for the interpretation of hard law, fleshing out hard-law commitments and making
them more concrete (‘law-plus function’) (Peters, 2018). Others identified similar functions of the
agreed commitments (e.g. Labayle, 2019, p. 254). Chetail underscores that the document does not

3See e.g. the International Centre for Migration Policy Development (ICMPD) at www.icmpd.org (accessed 10 July 2020);
and the Organisation for Economic Co-operation and Development (OECD), especially its International Migration Division
at www.oecd.org (accessed 10 July 2020).

4CJEU, Opinion 2/13 Accession of the European Union to the European Convention for the Protection of Human Rights
and Fundamental Freedoms [2014] ECLI:EU:C:2014:2454, para. 156.

5Global Compact for Safe, Orderly and Regular Migration. Resolution adopted by the General Assembly on 19 December
2018, UNGA Res 73/195 (2018) UN Doc A/RES/73/195.

6Among the areas of EU action with shared competence, see Art. 4(2)( j) of the Treaty on the Functioning of the European
Union (TFEU) (‘area of freedom, security and justice’), which includes migration.

7Available at https://globalpactenvironment.org/ (accessed 10 July 2020).
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create new norms, but restates and reinforces existing international legal standards (Chetail, 2019,
pp. 334–335). Further legal scholarship has analysed its legal nature and contribution to international
(migration) law (e.g. Bufalini, 2019; Gavouneli, 2019; Labayle, 2019). What is clear is that states’ com-
mitment to international law radiates through the document: respect for international law in general
and human rights law in particular is mentioned fifty-six times across the text (calculated by Chetail,
2019, p. 334). This reaffirmation underscores the continuing centrality of international law to govern-
ing the diverse phenomenon of migration across borders.

The GCM set up various fora and mechanisms to support and monitor the implementation of the
commitments set out therein and to review the document if need be (paras 40–54; further detail in
Guild and Basaran, 2019). It established a capacity-building mechanism including a ‘connection
hub’ facilitating demand-driven, tailor-made and integrated solutions, and a start-up fund, called a
Migration Multi-Partner Trust Fund,8 complemented by an online global knowledge platform. In
line with the UN Secretary-General’s decision, the GCM also endorsed the creation of the UN
Network on Migration replacing the Global Migration Group (GMG),9 which aims to ensure effective
and coherent system-wide support for implementation, including the capacity-building mechanism, as
well as follow-up and review of the Global Compact, while being fully aligned with existing
co-ordination mechanisms and the repositioning of the UN development system (GCM, para. 45).
The IOM serves as the co-ordinator and secretariat of the Network. The UN Secretary-General, draw-
ing on the Network, is tasked with reporting to the General Assembly (UNGA) on a biennial basis
concerning the implementation of the Compact and the activities of the UN system in this regard
(GCM, para. 46). In addition, the Compact invited

‘the Global Forum on Migration and Development [GFMD], regional consultative processes and
other global, regional and subregional forums to provide platforms to exchange experiences on
[its] implementation … share good practices on policies and cooperation, promote innovative
approaches, and foster multi-stakeholder partnerships around specific policy issues.’ (GCM,
para. 47)

The EU is thus also an addressee of the above call. Beginning in 2022 and meeting every four years, the
International Migration Review Forum10 (IMRF) will serve as the primary inter-governmental global
platform for UN Member States to discuss and share progress in implementing the Compact, which
will result in an inter-governmentally agreed Progress Declaration (GCM, para. 49). In the interim,
the GFMD will provide the space for an annual informal exchange on migration in a global context,
channelling the issues, best practices and innovative approaches discussed there to the IMRF
(GCM, para. 50).

3 EU input to the Global Compact for Migration: from the consultation phase to the Marrakech
Intergovernmental Conference

3.1 The EU’s procedural standing in the GCM process: a view from the UN

After committing itself and its Member States to the GCM in 2017,11 the EU became heavily engaged
in the process of elaboration. Indeed, under the European Commission’s 2017 annual work pro-
gramme, the Directorate-General for International Cooperation and Development earmarked €1.7

8This fund has been brought to life by a Memorandum of Understanding between the UN Development Programme
(UNDP) and a number of participating UN agencies (in May 2019). Its homepage contains a wealth of useful resources
on its instruments, functions and real-time fund administration. Available at http://mptf.undp.org/factsheet/fund/MIG00
(accessed 10 July 2020).

9See its homepage at https://globalmigrationgroup.org/ (accessed 10 July 2020).
10Format and organisational aspects of the international migration review fora. Resolution adopted by the UN General

Assembly on 19 July 2019, UN Res 73/326 (2019) UN Doc A/RES/73/326.
11Joint statement by the Council and the representatives of the governments of the Member States meeting within the

Council, the European Parliament and the Commission [2017] OJ C 210/01.
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million to support the migration compact (Apap, 2019, p. 7). The EU’s self-asserted leading role in the
process was strengthened by the US’s withdrawal from negotiations in December 2017,12 even though,
on some occasions, the EU struggled to speak with one voice, primarily due to one single EU country
having vetoed the common EU position from 2018 onwards (see Section 3.2 below).

The April 2017 Modalities for the inter-governmental negotiations of the GCM,13 setting out the
three phases of the process elaborating the GCM, did not assign a key role to international organisa-
tions, the EU included, although the preparatory talks did show a greater openness to involvement of
non-state entities than other UN conferences had done in the past. Subsequently, the December 2017
Modalities for the Intergovernmental Conference to adopt the GCM, amended in August 2018, dis-
played greater inclusiveness, expressly granting the EU, as a regional group, standing status to partici-
pate in the final (formal) stage of bringing about the GCM.14

At the Marrakech Intergovernmental Conference, the EU participated as an observer pursuant to
the modalities set forth earlier by the UNGA, which assigned to it an elevated formal standing, includ-
ing the right to speak – with special rules on its statements – and the right to reply, as well as represen-
tation in the Main Committee as the lone non-state entity. Still, formally speaking, the EU was one
amongst other inter-governmental organisations present, including the African Union, the Council
of Europe and the International Centre for Migration Policy Development (ICMPD). The extended
EU delegation to the conference, led by the Commissioner for Migration and Home Affairs, included
Commission/European External Action Service officials and several Members of the European
Parliament (MEPs)15 and actively took part in the debates, making several general statements.16

Given the rather formal nature of the inter-governmental event, which essentially rubber-stamped
the agreed text, statements of this kind could not – and actually did not aim to – shape the outcome
document, which was now considered to be final and not open for further amendments. Nonetheless,
the size and the composition of the EU delegation boosted the EU’s international visibility and lent it
symbolic power through the magnifying glass of the Marrakech Conference.

It is important to note, however, that, in accordance with the modalities laid down by the UNGA,
only the ‘states’ participating in the Marrakech Intergovernmental Conference were entitled to vote on
the outcome document.17 The EU’s ‘enhanced observer’ status did not grant the regional bloc the right
to vote, but only the right to speak at this high-level event of multilateral diplomacy. Therefore, the EU
could not officially endorse the outcome document in Marrakech or afterwards at the UNGA in
New York.

12Statement attributable to the Spokesperson for the President of the General Assembly on the Decision by the United
States Government to Disengage from the Process Leading to the Global Compact for Safe, Orderly and Regular
Migration, New York, 3 December 2017. Available at https://www.un.org/pga/72/2017/12/03/statement-by-un-general-
assembly-president-on-us-withdrawal-from-un-migration-process/ (accessed 10 July 2020).

13Modalities for the Intergovernmental Negotiations of the Global Compact for Safe, Orderly and Regular Migration, UN
Res 71/280 (2017) UN Doc A/RES/71/280.

14UN Res 72/244 (2017) UN Doc A/RES/72/244, Annex; as amended by UN Res 72/308 (2018) UN Doc A/RES/72/308,
Annex.

15For the composition of the EU delegation, see List of Delegations to the Intergovernmental Conference to adopt the
Global Compact for Safe, Orderly and Regular Migration, A/CONF.231/INF/2. Although the European Parliament did
not play a formal role in formulating and representing the EU’s position throughout the negotiations, MEPs were quite active
during the Marrakech Conference. Besides assisting the work of the plenary and also taking the floor on behalf of the EU,
MEPs had a number of bilateral meetings with representatives of states, international organisations and other stakeholders
(see Political Report – Ad Hoc Delegation to the Intergovernmental Conference for Adopting the Global Compact for Safe,
Orderly and Regular Migration, Group of the Progressive Alliance of Socialists & Democrats in the European Parliament, 13
December 2018, 2–3).

16Report of the Intergovernmental Conference to Adopt the Global Compact for Safe, Orderly and Regular Migration,
Marrakech, Morocco, 10 and 11 December 2018, A/CONF.231/7. For further detail, see UN Meetings Coverage and Press
Releases, ‘World Leaders Adopt First-ever Global Compact on Migration, Outlining Framework to Protect Millions of
Migrants, Support Countries Accommodating Them’. Available at https://www.un.org/press/en/2018/dev3375.doc.htm
(accessed 10 July 2020).

17UN Res 72/308 (2018) UN Doc A/RES/72/308, Annex, Rules 34 and 63.
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In spite of all the formal, procedural constraints and internal hiccups in formulating its own pos-
ition (as discussed in the next subsection), the EU strived to exercise a tangible influence from the
consultation (preparatory) phase, through the stocktaking phase and during the inter-governmental
negotiations starting with the ‘zero draft’ until the December 2018 Marrakech Intergovernmental
Conference.

3.2 Formulating and representing a common EU position in the process of elaborating the GCM

This section provides a chronological overview of how the EU formulated and represented its own pos-
ition vis-à-vis the GCM. In the course of the so-called ‘consultation phase’ (phase I), which started in
spring 2017, the European External Action Service made statements on behalf of the EU – based on
guidelines commonly agreed by the UN Working Party (CONUN) and the High-Level Working Party
on Migration and Asylum (HLWG) of the EU Council18 – at a series of informal thematic sessions
organised at different UN headquarters across the globe by the co-facilitators of the preparatory pro-
cess.19 These structured consultations with active EU involvement began with the thematic session on
the human rights of all migrants (May 2017)20 and included a session addressing drivers of migration
(May 2017),21 a session focusing on international co-operation and migration governance (June
2017),22 as well as preparatory events on the contribution of migrants and diasporas (July 2017),23

on the smuggling of migrants and trafficking in human beings (September 2017)24 and on irregular
migration and regular pathways, including labour mobility (October 2017).25

The EU also substantially contributed to the stocktaking phase (phase II), which assessed and com-
piled the wide-ranging inputs received during the consultation phase. This second phase culminated in
a high-level meeting held in December 2017 in Mexico where the UN Secretary-General presented a
report, Making Migration Work for All,26 to take stock and to provide states with recommendations
before the beginning of the inter-governmental negotiations. The EU input to phase II resembled
an ‘alternative (mini-)summary’ of the proceedings thus far, geared towards its preferences. It covered
a wide range of issues, from the desired non-binding legal nature of the outcome document through
setting out priorities, to be accompanied by result-oriented and actionable commitments, to the estab-
lishment of a dedicated follow-up and review mechanism of the implementation of the action-oriented

18See the recurring item on the agenda of these two Council working parties throughout 2017 called ‘Follow-up to the UN
Summit on Addressing Large Movements of Refugees and Migrants (New York, 19 September 2016)’, which item was repeat-
edly discussed at their joint meetings. Chairs’ summaries on the outcome of the proceedings also served as preliminary guid-
ance to feed into the elaboration of a common EU position (see e.g. Council of EU, Doc 14900/1/17 REV 1, 27 November
2017).

19General concept note, Global Compact for Safe, Orderly and Regular Migration: Phase I – consultations (April to
November 2017), 1. Available at https://refugeesmigrants.un.org/sites/default/files/general_concept_note_gcm_13042017.
pdf (accessed 10 July 2020).

20Statement by H.E. Mr Peter Sørensen Ambassador, Permanent Observer of the EU to the UN, Geneva, 8–9 May 2017.
Available at https://refugeesmigrants.un.org/sites/default/files/ts1_p1234_eu.pdf (accessed 10 July 2020) (hereinafter ‘EU
Statement – First Consultation’).

21EU Statements to panels 1–4. Available at https://refugeesmigrants.un.org/drivers-migration (accessed 10 July 2020).
22Statement by H.E. Mr Peter Sørensen, Ambassador, Head of the EU Delegation to the UN and other international orga-

nisations in Geneva, Geneva, 19–20 June 2017. Available at https://refugeesmigrants.un.org/sites/default/files/ts3_p1234_eu.
pdf (accessed 10 July 2020) (hereinafter ‘EU Statement – Third Consultation’).

23EU Statements, New York, 24–25 July 2017. Available at https://refugeesmigrants.un.org/sites/default/files/ts4_eu_
panel1-4.pdf (accessed 10 July 2020) (hereinafter ‘EU Statement – Fourth Consultation’).

24Statement by H.E. Mr Didier Lenoir, Ambassador, Head of the EU Delegation to the International Organisations in
Vienna, Vienna, 4–5 September 2017. Available at https://refugeesmigrants.un.org/sites/default/files/eu_ts5.pdf (accessed
10 July 2020) (hereinafter ‘EU Statement – Fifth Consultation’).

25Statement by H.E. Mr Carl Hallergard, Ambassador, Deputy Head of the EU Delegation to the UN and other inter-
national organisations in Geneva, Geneva, 12–13 October 2017. Available at https://refugeesmigrants.un.org/sites/default/
files/ts6_p1234_eu.pdf (accessed 10 July 2020) (hereinafter ‘EU Statement – Sixth Consultation’).

26Making migration work for all – Report of the Secretary-General, A/72/643, 12 December 2017.
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commitments.27 Many of these were reiterated by the EU Statement during the debate of the UN
Secretary-General’s above report in the UNGA at the beginning of 2018.28

The third and final phase comprised the stricto sensu inter-governmental negotiations. These com-
menced in early 2018 with a ‘zero draft’ of the GCM as a basis, discussed thereafter in six rounds of
closed-doors inter-governmental talks, at the end of which an inter-governmental conference was con-
vened in Marrakech (Morocco) on 10–11 December 2018 to formally adopt the GCM. This traditional
inter-governmental phase, the terrain of classic multilateral diplomacy, was steered by the Special
Representative of the UN Secretary-General for International Migration, who also acted later as the
Secretary-General of the Marrakech Conference.29

Unlike the negotiations of international treaties by the EU that are governed by Article 218 of the
Treaty on the Functioning of the European Union (TFEU) (for a detailed and recent analysis, see
Heliskoski, 2020), the negotiations of international soft-law instruments are not regulated by a clear
EU legal framework (Melin, 2019, p. 214; Wessel, 2020, pp. 5–6), though the CJEU has provided
some guidance.30 Using the existing grey zones in EU law, the European Commission presented,
soon after the ‘zero draft plus’ had been published in March 2018, two proposals of identical substance –
owing to different legal bases under the EU treaties – for Council decisions. These proposals intended to
provide for exceptional, ‘well-in-advance’ authorisation from the Council for the Commission to approve
the GCM on behalf of the EU at the end of the process.31 Seemingly, the Commission wanted to secure
its mandate not only in respect of the approval of the instrument, but also for the negotiations of the
text. In the words of the proposals, the aim of the authorisation to be given to the Commission – which
represents the EU’s supranational interests and not those of the Member States – was to ensure a unified
EU approach. Likewise, the proposals also aimed to ensure that the Compact was consistent with the EU
acquis and policy in this domain, as well as the foreign-policy objective of multilateralism.32 However,
due to one EU Member State’s stark disagreement33 and legal concerns raised by the Council Legal
Service about the ‘two-in-one’ nature of the authorisation sought, the Council of the EU ultimately did
not adopt the aforementioned proposals aimed at authorising the Commission to approve the GCM on
behalf of the EU (see also Melin, 2019, p. 214).34

27EU input to the UN Secretary-General’s report on the Global Compact for Safe, Orderly and Regular Migration.
Available at https://refugeesmigrants.un.org/sites/default/files/stocktaking_eu.pdf (accessed 10 July 2020) (hereinafter ‘EU
Statement – Stocktaking’).

28Statement on behalf of the EU delivered by H.E. Ambassador João Vale de Almeida, Head of the EU to the UN, at the
72nd Session of the UNs on the Secretary-General’s Report on ‘Making Migration Work for All’, New York, 11 January 2018.

29General concept note, Global Compact for Safe, Orderly and Regular Migration: Phase I – Consultations (April–
November 2017), 1.

30Case C-660/13, Council of the European Union v. European Commission [2016] ECLI:EU:C:2016:616.
31Proposal for a Council decision authorising the Commission to approve, on behalf of the Union, the Global Compact for

Safe, Orderly and Regular Migration in the area of immigration policy, COM(2018) 168 final, 2018/0078 (NLE), Brussels,
21.3.2018; and Proposal a Council decision authorising the Commission to approve, on behalf of the Union, the Global
Compact for Safe, Orderly and Regular Migration in the Area of Development Cooperation, COM(2018) 167 final,
Brussels, 21.3.2018.

32Commission’s proposals COM(2018) 167 final and COM(2018) 168 final, Recitals (8) and (12).
33Security First: Proposals by Hungary to the UN’s Global Compact on Migration, March 2018. Available at https://ensz-

newyork.mfa.gov.hu/assets/91/89/30/afcddc20c5314d7d87fd4f3874e36932e7bb016f.pdf (accessed 10 July 2020). See also the
speech by High Representative/Vice-President Federica Mogherini at the European Parliament plenary session on the
Progress on the UN Global Compact for Safe, Regular and Orderly Migration and UN Global Compact on refugees,
Strasbourg, 13 March 2018. Available at https://eeas.europa.eu/headquarters/headquarters-homepage/41272/speech-high-
representativevice-president-federica-mogherini-european-parliament-plenary_en (accessed 10 July 2020) (‘Let me say that I
regret that one of our Member States has recently presented a position that is not in line with the position of the 27 other
Member States’).

34Withdrawal of Commission’s Proposals [2019] OJ C 210/13. It should be underlined again that, even if the European
Commission had gained authorisation to approve the GCM ‘on behalf of the Union’, only the ‘states’ participating in the
Marrakech Intergovernmental Conference were entitled to vote on the outcome document in accordance with the Modalities
of December 2017 (UN Doc A/RES/72/244) as amended in August 2018 (UN Doc A/RES/72/308) (Rules 34 and 63).
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Despite these political (and legal) controversies impeding the formal adoption of an EU position in
the last phase of the process, EU co-ordinated statements – delivered by the rotating Presidency of the
EU Council – continued to provide input and influenced the rounds of negotiations conducted in 2018
to reach agreement on the text. This EU input was informed by an EU Framework Document, pre-
pared within the Council but officially never approved, outlining the main objectives of the EU and
its Member States throughout the negotiations phase.35 This co-ordination tool, providing a strategic
steer for the negotiations, set out the main goals that the EU aimed to achieve and the main aspects
that should be included in and omitted from the final version of the text. The Draft EU Framework
Document also indicated, whenever possible, relevant EU acquis and policy documents that EU nego-
tiators should use for justifying EU proposals or for seeking alternative formulations in the text. Yet
again, due to the lack of consensus within the Council, this ‘lines-to-take’ document was never for-
mally approved. Reflecting on the lack of its official endorsement, commentators differ on whether
the EU was speaking with one voice during the phase of inter-governmental negotiations
(February–July 2018). In Melin’s view, the EU Statement of May 2018 adopted on behalf of twenty-
seven EU Member States suggests that the EU lacked a common position during the negotiations
phase (Melin, 2018). In contrast, Gatti argues that it demonstrates that the EU did have a common
position until May 2018 (Gatti, 2018). I share the latter standpoint, given that previous EU statements
were indeed adopted on behalf of all EU Member States, including Hungary. At the end of February
2018, Hungary even protested against that externally represented unity.36 As a result, it appears that a
common EU position existed between 2017 and May 2018, but then Hungary openly dissociated from
it for political reasons.37

3.3 A snapshot of the EU’s substantive contribution to the GCM process

Turning to the substantive contribution that the EU made throughout the whole process of elaborating
the GCM, I start with three preliminary remarks. The first concerns the nature of the statements and
contributions that – due to the political character of the Compact – were not primarily legalistic, but
predominantly used policy language. This predetermines the depth and elaboration of the EU’s legal
input, which were thus not articulated in fully accurate legal terms and arguments.

The second general observation is that the aforementioned Draft EU Framework Document, in
spite of its lack of formal authority, still served as a central resource to inform the EU position and
statements that indicated a strong desire to keep the standards and commitments in the GCM strictly
within the boundaries of existing EU acquis. The EU thereby sought to ensure the greatest coherence
of this UN compilation with the existing EU migration acquis, taking also into account the importance
of not prejudging ongoing EU negotiations and future developments of EU law in this area.

Third, and more broadly, instead of coming up with proposals to progressively develop inter-
national migration law, EU positions centred rather on restating existing international standards
and called for adherence to already agreed legal instruments and principles. This ‘basic regulatory tool-
kit’, besides norms of customary international law (e.g. mainly in the field of international human
rights law), includes the universal and regional treaties on fighting against trafficking in human beings,
the UN Protocol against smuggling of migrants, numerous instruments adopted under the aegis of the
International Labour Organization (ILO) and various conventions on the law of the sea and inter-
national maritime law with respect to search-and-rescue obligations. Developing international law
governing migration is typically about extending the rights and entitlements enjoyed by migrants.

35Its latest available version is the ‘Draft EU Framework Document for the negotiation of a Global Compact for Safe,
Orderly and Regular Migration’ Doc 6192/3/18 REV 2, Brussels, 20 April 2018.

36Available at https://www.kormany.hu/en/ministry-of-foreign-affairs-and-trade/news/peter-szijjarto-submits-written-pro-
test-to-eu-because-of-events-at-un-negotiations (accessed 10 July 2020).

37‘Hungary Officially Announces Its Exit from the Adoption Process of the UN Global Compact for Migration’, 24 July
2018. Available at https://www.kormany.hu/en/ministry-of-foreign-affairs-and-trade/news/hungary-officially-announces-its-
exit-from-the-adoption-process-of-the-un-global-compact-for-migration (accessed 10 July 2020).
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The EU statements did not go in this direction and essentially aspired to keep the legal-protection
regime as it is (Baretto Maia et al., 2018). Positioned as a leader in global migration governance,
the EU’s ambitions to set new standards were well below the expectations of many stakeholders
and observers.

Following the logic of the Draft EU Framework Document, the main points and priorities that the
EU representatives highlighted in relation to the GCM throughout the whole process can be grouped
into six thematic clusters. These thematic blocks are as follows: human rights and the protection of
migrants in vulnerable situations (related to Objectives 3, 4, 7, 8, 12, 13, 14 and 15); root causes
and drivers of migration including climate change, natural disasters and man-made crises (related
to Objectives 2 and 19); pathways for legal migration and inclusion policies (related to Objectives
5, 6, 16, 17, 18, 20 and 22); addressing irregular migration, including return and readmission (related
to Objectives 9, 10 and 21); governance issues, including border management (related to Objectives 1
and 11); implementation and follow-up; as well as general/cross-cutting aspects, including the GCM’s
legal nature. The detailed EU priorities, grouped by the above clusters, are set out in Table 1 in
Section 4 below. Equally interesting are those issues and actions that the EU did not want to see in
the document. These ‘points to avoid’ are presented separately in Table 2.

4 Measuring the EU’s actual impact on the Global Compact for Migration: finding proof of ‘dark
matter’?
The next step of the analysis is to compare the EU’s substantive input to the agreed commitments and
concrete actions in the final text of the GCM. This aims to understand to what extent EU priorities
made inroads into the outcome document and to which degree the international community wel-
comed them – the ‘dark-matter’ metaphor will help to elucidate the inherent limitations of this
exercise.

It must be noted at the very outset that the official or summary records of the inter-governmental
talks (phase III) are not publicly available. This secrecy is contrary to the basic requirement of trans-
parency and public diplomacy, even if negotiating a soft-law UN instrument does not follow the same
rules as for UN conventions adopted at diplomatic conferences. Hence, unlike the consultation phase
(phase I), which ensured rather transparent proceedings, the inter-governmental talks (phase III)
became very non-transparent and were carried out in a way of old-fashioned closed-door diplomacy.
Essentially, the only documents available and accessible from the six rounds of inter-governmental
talks held between February and July 2018 are the various revised drafts that were produced based
on the initial ‘zero draft’ of the GCM. Therefore, no statements, comments or reactions from states
made at this stage are publicly available. The internal dynamics and alliances formed during the nego-
tiations, possible package deals as well as answers to the question concerning which issues or sugges-
tions made it or did not make it into the text and for what reasons remain hidden from the outside
word.

Therefore, reconstructing states’ and other actors’ particular positions, especially towards the EU
policy agenda, as well as the degree of influence that the EU has actually exerted on the content
and wording of the final document, is hardly an exact science. Some of the additions to the text during
the inter-governmental talks and the final outcome document itself match, to a great degree, what the
EU had advocated for. Yet, the aforementioned circumstances constitute limitations in shedding more
light on the dynamics between players across the process and on how the international community
reacted to EU external action. Due to the publicly non-available nature of UN summary records
and other diplomatic preparatory materials during the inter-governmental talks, no direct and official
evidence has been at my disposal to understand the approach of the international community towards
EU efforts in advancing its own policy agenda. Even though I could gain some insights by conducting
background discussions with EU actors involved in the GCM process (who spoke on condition of ano-
nymity), my requests for interviews with representatives of selected ‘third countries’ and UN officials
remained unanswered. Many of my findings and conclusions are therefore based on indirect evidence,
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Table 1. Provisions of the GCM (most likely) reflecting EU influence – by thematic clusters

EU input Relevant GCM provision

‘Human rights and protection of migrants’

Need to recall the UN Charter and core international human
rights treaties

paras 1–2

States must fully protect the human rights of all migrants,
regardless of status

para. 4
para. 11
para. 15(f)

Recall the obligation for all members of society, including
migrants, to fully observe the fundamental values of
respect for human dignity, freedom, democracy, equality,
the rule of law and the respect for fundamental rights

para. 15(d)*

Pay particular attention to addressing the specific needs of
migrants in vulnerable situations (referring to a fairly
broad group of persons) and promote their protection in
line with existing international standards

para. 15(h) [children]
para. 23 [Objective 7]

Migrant children: protect their human rights, regardless of
their status; ensure that the best interests of the child
should be a primary consideration in all actions
concerning them; strive to provide migrant children with a
nurturing environment for the full realisation of their
rights and capabilities, including promoting birth
registration, access to basic services such as health care,
sanitation and education, as well as targeted support to
children with specific needs

para. 15(h)
para. 23 [Objective 7]

Detention as a measure of last resort, with increased use of
alternatives to detention; humane and dignified detention
conditions; immigration detention of children as an
exceptional measure, for the shortest possible period of
time; and promote viable range of alternatives to
detention of children

para. 29 [Objective 13]
para. 29(a),(e)–(f)
para. 29(h)

Mainstream a gender perspective; promote gender equality
and the empowerment of all women and girls, tackle the
multiple forms of discrimination against migrant women
and girls, combat all forms of violence, including sexual
and gender-based violence

para. 15(g)
para. 33(e)

Ensure access to basic services for migrants, with particular
reference to access to education, health care, justice and
language training

para. 31 [Objective 15], esp. lit. (e)–(f)

Promote access to consular protection and assistance para. 30 [Objective 14]

‘Root causes/drivers of migration, including climate change, natural disasters and man-made crises’

Reaffirm commitment to address drivers of migration in line
with the commitments under the 2030 Agenda to leave no
one behind

para. 18 [Objective 2], chapeau & lit. (a)

Promote more coherent approaches, including to the nexus
of humanitarian assistance and development
co-operation

para. 18(f) [Objective 2]**

Expand and share evidence base on the complex migration
dynamics, as well as on the underlying drivers and
triggers of migration and their interaction

–

Address potentially destabilising effects of climate change on
migration, including through climate risk assessments and
support to capacity-building

para. 18(h)–(i) [Objective 2]

(Continued )
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Table 1. (Continued)

EU input Relevant GCM provision

Improve data collection and analysis, including data
disaggregated by sex, age and migration status, to
enhance knowledge on and strengthen protection and
assistance frameworks for climate change and
disaster-induced displacement

para. 17 [Objective 1]*

Integrate human mobility and migration management into
disaster-risk-reduction policies, preparedness and
early-warning mechanisms and
climate-change-adaptation strategies

para. 18( j) [Objective 2]

Migration-related aspects should be duly taken into account
when working on conflict prevention and
crisis-management planning and implementation

para. 18(g) [Objective 2]*

‘Pathways for legal migration and inclusion policies’

Facilitate opportunities for safe, orderly and regular
migration, including, as appropriate, employment
creation, labour mobility at all skills levels, circular
migration, family reunification and education-related
opportunities

para. 21 [Objective 5], chapeau & individual
commitments

Foster mobility schemes for students and researchers, as
well as highly skilled migrants

para. 21(d), ( j) [Objective 5]

Reaffirm the importance of the social and economic
inclusion of legally staying migrants, recognising that the
cost of non-inclusion exceeds the cost of inclusion; also
stress the importance of participation, interaction and
cohesion by legally staying migrants and receiving
societies with the aim of facilitating equal enjoyment of
human rights

para. 32, chapeau [Objective 16]

Support fair and ethical international recruitment of legally
staying migrants, along the ILO standards

para. 22, chapeau [Objective 6]

Stress that effective implementation of fundamental rights at
work for migrants and decent work should inform the
overall approach to labour migration

para. 22(e)–(g) [Objective 6]

Ensure equal treatment and non-discrimination of nationals
and legally staying migrant workers and the application of
the same labour standards, in line with ILO standards

para. 22(i) [Objective 6]*

‘Addressing irregular migration, including return and readmission’

Emphasise states’ responsibility under international law to
readmit their own nationals, without any condition, and
call upon states to co-operate effectively towards that
end, notably by swiftly identifying their own nationals and
issuing travel documents

para. 37 [Objective 21], chapeau & lit. (a), (c)

Ensure fair and safe returns/readmissions that respect the
dignity and human rights of migrants in full compliance
with international law, including due-process guarantees,
such as access to information and the right to an effective
remedy, including translation, interpretation and
counselling services

para. 37 [Objective 21], chapeau & lit. (e)

Recognise the prioritisation of voluntary departure over
forced return; promote assisted voluntary return,
supported by the effective monitoring of the arrival and
reintegration measures

para. 37 [Objective 21], lit. (b) [reintegration;
voluntary-return schemes]** and lit. (h)
[reintegration]**

(Continued )
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Table 1. (Continued)

EU input Relevant GCM provision

Strengthen national and international measures to combat
trafficking in human beings and smuggling of migrants,
acknowledging their multi-faceted dimension

para. 25 [Objective 9], chapeau & individual
commitments
para. 26 [Objective 10], chapeau & lit. (a)–(d), (i)

Promote measures to protect migrants, regardless of their
migratory status, from violence from smugglers and
traffickers and protect victims of trafficking from all forms
of exploitation

para. 25 [Objective 9], chapeau & lit. (e)*
para. 26 [Objective 10], chapeau & lit. (e), (h)

Promote enhanced bilateral and regional dialogues and
(operational) co-operation with relevant partners, in
particular between countries of origin, transit and
destination, on the prevention of smuggling of migrants
and trafficking in human beings and the prosecution of
smugglers and traffickers

para. 25(b) [Objective 9]
para. 26(d) [Objective 10]

Encourage all relevant stakeholders to increase migrants’
and potential migrants’ awareness of dangers of irregular
migration; and ensure information-awareness campaigns
and seek co-ordination to increase their effectiveness

para. 25(f)* [Objective 9]
para. 26(i) [Objective 10]

‘Governance issues, including border management’

Build on and reinforce the principles of solidarity and shared
responsibility in managing large movements of migrants

paras 11 and 14
para. 39, chapeau [Objective 23]

Recall the sovereign right of states to determine whom to
admit to their territories and under what conditions,
subject to that state’s international obligations

para. 7
para. 15(c) [national sovereignty]

Acknowledge that states have sovereign rights and
responsibilities to manage and control their borders, and
ensure that border management is carried out in
accordance with international law, including international
human rights, international refugee law, the respect of the
principle of non-refoulement and the prohibition of
collective expulsion

para. 27, chapeau [Objective 11]

Promote capacity-building and the development of national
and regional strategies on integrated border management

para. 27(b) [Objective 11]

Promote the elaboration of comprehensive migration
policies and strategies at national level

para. 15(i) [whole-of-government approach]*

Strengthen institutional, administrative and technical
capacities of government, for effective implementation of
migration strategies at national level

para. 39(d) [Objective 23]

Promote better global, regional and bilateral migration
management and closer co-operation among countries of
origin, transit and destination

para. 39(e) [Objective 23]

‘Implementation and follow-up’

Set up a dedicated follow-up and review mechanism of the
implementation of the commitments (with non-legally
binding nature); it should be an efficient, light and
responsive process; be based on the framework of existing
UN fora; and not lead to the creation of any new structure

paras 40–45 [implementation]*
paras 48–54 [follow-up and review]*

Reaffirm the IOM’s leading role on migration in the follow-up
and review process

para. 45(a)

Existing mechanisms that are already charged to assess
progress towards the achievement of the
migration-related commitments in the 2030 Agenda (such

para. 49*

(Continued )
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Table 1. (Continued)

EU input Relevant GCM provision

as the High-level Political Forum on Sustainable
Development (HLPF) or UNGA High-level Dialogue on
International Migration and Development (UN HLD)) could
provide possible linkages with the GCM

GFMD to provide additional input to the follow-up and
monitoring process, although its informal and
government-led nature should be retained

para. 51

‘General/cross-cutting aspects, including the GCM’s legal nature’

GCM should be non-legally binding document, resulting from
an inter-governmental process

para. 7

GCM to go beyond the declaratory nature of the 2016
New York Declaration by setting forth specific priorities
and actions; as well as linking them to a follow-up and
monitoring mechanism

The whole structure and nature of the GCM
(objectives → specific commitments and
actions) reflect that

* = only partially reflecting the EU position; ** = wording (almost) verbatim taken from an EU Statement. Source: Own compilation, based
on EU Statement – First Consultation; EU Statement – Second Consultation; EU Statement – Third Consultation; EU Statement – Fourth
Consultation; EU Statement – Fifth Consultation; EU Statement – Sixth Consultation; EU Statement – Stocktaking; EU Statement – UNGA Jan.
2018; and EU Framework Document (April 2018).

Table 2. Elements/issues that the EU insisted on not including in the GCM

Elements/actions to avoid

Introduction of new objectives X

Any imbalance between the objectives related to the individual rights of migrants and those related to
the governance of security, migration and border policies, as well as between objectives related to
legal and irregular migration

X

Disparities in scope between the objectives, some of which are very broad and others too technical X

Any language that might be interpreted as justification or as a pull factor for irregular migration ?

Introducing new categories of migrants, as well as new categories of persons in need of international
protection

X

Any action with the objective of extending the legal treatment that beneficiaries of international
protection enjoy to other migrants

X

Introducing ‘firewalls’ or some form of non-communication between public services and
law-enforcement agencies

✓
para. 31(b)

Introducing mandatory commitments about establishing centralised and publicly available websites on
legal migration options and employment opportunities

✓
para. 19(a)

The establishment of ‘tailored migration schemes’ as adaptations to slow-onset environmental
degradation

X

Any reference to human-made crisis as drivers for migration (this is for the GCR) X

The inclusion of ‘regularisation options’ as part of migrant-integration policies and as an effective tool
to fight and reduce irregular migration

✓
para. 23(i)

The inclusion of family reunification as an effective integration tool for irregular migrants X

Setting up systems that lead to the responsibility of returning states to monitor returnees after
readmission in the country of origin

X

Introducing follow-up and review mechanisms leading to the creation of new structures ✓*

X = EU managed to avoid its inclusion in the GCM; ✓ = EU failed to avoid its inclusion; ✓* = existing structures (GMG) and fora (UN HLD)
renamed and repurposed (UN Migration Network and IMRF); ? = unclear outcome. Source: Own compilation.
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unofficial summaries of the proceedings and deductions therefrom. That is why this quest was akin to
finding (indirect) evidence for the existence of ‘dark matter’.38

In this context, the official records of the debates on the draft GCM resolution before the UNGA at
the very end of the process during which over fifty UN Member States took the floor39 and that
include the explanation of votes are valuable indications of UN Member States’ red lines and major
concerns, alongside their priorities and preferences. In the absence of more authentic sources that
could have been considered as travaux préparatoires, these UNGA Official Records serve as ‘ex post
facto mirrors’ to what was most likely said, represented and discussed by certain countries throughout
the closed inter-governmental talks. Nonetheless, they do not directly refer to, reflect on or speak to
EU proposals either. Such closing statements from UN members address the GCM as a whole, without
singling out any particular stakeholder or their priorities. What has been of help, however, is that the
International Institute for Sustainable Development (IISD), an independent think-tank, prepared
informative summary notes of all six negotiation rounds, which by and large reconstruct the proceed-
ings and states’ positions.40 This is thus an alternative source providing valuable insights into the pos-
ition of states and regional blocks as well as their evolution and the dynamics throughout the talks. In
the following, I use these unofficial IISD summaries when assessing the EU’s influence on the outcome
of the GCM process.

Against this backdrop, Table 1, while not being exhaustive, presents – according to thematic clus-
ters – the identified and, to some degree, corroborated impact of the EU contributions on the adopted
final text of the GCM.

The table, read in light of the unofficial summaries of the proceedings prepared by the IISD, clearly
displays that EU priorities and suggestions were widely endorsed in the final text of the GCM, in rela-
tion to a broad range of issues in which the EU possesses at least shared competence. This success can
be at least partially explained by the EU’s quite lowered ambitions in terms of standard-setting, stick-
ing mainly to existing international obligations and standards without seeking to go beyond the estab-
lished legal boundaries. What we cannot say definitively is whether this concordance is mostly thanks
to EU efforts and effective external action or whether, for example, other states had similar priorities
and advanced them jointly with the EU. For instance, Ferris and Donato (2020, p. 116) note that,
although some countries opposed including the issue of the consequences of disasters and climate
change on migration in the GCM, strong voices from the EU, the Pacific, Africa and Latin
America prevailed and the result is a ‘text that reflects a sophisticated understanding of the disaster-
migration nexus’ (Kälin, 2018, p. 665). Another similar example is that the EU, alongside Canada,
South Africa, Jamaica, Bangladesh, El Salvador and Pakistan, stressed the need for human rights to
be respected during the return process.41 This dimension, supported by the great majority of delega-
tions, expressly features under Objective 21.

Be that as it may, the adoption of the GCM as an international ‘co-operative framework’ in itself
fulfils one overall objective of EU external migration policies, namely to establish a multilateral gov-
ernance regime for international migration in full co-operation with the UN. A general objective of the
EU, namely preventing uncontrolled migration flows while continuing to work towards better man-
agement of global migration,42 is equally well reflected in the final outcome document. The
Compact’s legally non-binding character was also achieved, although this was never in question.

38See e.g. https://uni-tuebingen.de/en/faculties/faculty-of-science/departments/physics/institutes/astronomy-astrophysics/
institute/astronomie/research/prof-santangelo-high-energy-astrophysics-group/data-analysis-and-modeling/indirect-dark-matter-
search/#:~:text=The%20following%20indirect%20evidence%20for,obtained%20curves%2C%20see%20image%20below (accessed
10 July 2020).

39UNGA Official Records A/73/PV.60 and A/73/PV.61.
40Available at http://sdg.iisd.org/tag/migration-global-compact-and-conference (accessed 10 July 2020).
41See http://sdg.iisd.org/news/governments-look-towards-second-draft-of-migration-compact/ (accessed 10 July 2020).
42See Remarks by Commissioner Dimitris Avramopoulos during the Opening Plenary of the Intergovernmental

Conference on the Global Compact for Safe, Orderly and Regular Migration, Marrakech, 10 December 2018.
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Here, I examine three concrete examples from the GCM showcasing the EU’s influence. The first is
return and readmission (Objective 21), which was a key priority area for the EU since the inception of
the process. The EU input on this matter has been considerably reflected in the final text of the GCM,
some pieces of which even largely inspired the adopted wording. See, for instance, states’ strongly
emphasised responsibility under international law to readmit their own nationals, without any condi-
tion, and to enhance their co-operation on readmission. In general, the readmission component under
Objective 21 has been expanded, advocated not only by the EU, but also by Australia.43 On the other
hand, the EU continuously argued until the last stages of inter-governmental talks44 for expressly
referring to the principle of non-refoulement in the document. An explicit reference featured in the
second revised draft (March 2018), but was replaced in the adopted version by a broader commitment.
This general formulation forbids returning migrants ‘when there is a real and foreseeable risk of death,
torture and other cruel, inhuman, and degrading treatment or punishment, or other irreparable harm’
(see also Guild et al., 2019, pp. 43, 50; Majcher, 2018). The reason behind this wording was the lack of
agreement between states as to the scope and meaning of this concept as applicable to migrants
(beyond the international-refugee-law context) and whether it could be considered as customary inter-
national law.45 Some delegations, while recognising the concept, did not want to use the expression
itself in the text.46 Likewise, up to the second revision of the draft, Objective 21 prioritised voluntary
return over forced return, which was also strongly supported by the African Group.47 As a result of
successive modifications, the final text became silent in this regard. Although states should promote
voluntary-return schemes (GCM, para. 37(b)), they are not bound to give priority to voluntary return
over forcibly returning the person by virtue of the GCM (Majcher, 2018).

The second example concerns immigration detention (Objective 13). A noteworthy change in the
text is that the firm commitment to end immigration detention of children (an obligation of result), as
contained in the ‘zero draft’ and advocated by the African Group, Latin American countries as well as
Bangladesh and the Philippines,48 was gradually replaced by the vague formulation of ‘working to end
the practice of child detention’ (an obligation of means) (Chetail, 2019, p. 335). This shift reflects the
EU position on this matter: never arguing for a complete ban on immigration detention of children,
but keeping it as an option in the legal toolbox of national return policies,49 albeit subject to a very
high threshold of safeguards and limited to exceptional situations. Again, although the official records
of the inter-governmental discussions are not publicly available, the changes and the final outcome
match what the EU sought to achieve – reflecting thus the tacit agreement of the international

43Available at http://sdg.iisd.org/news/delegates-debate-scope-of-migration-compact/ (accessed 10 July 2020).
44See HLWG/CONUN discussion of 15 June 2018 on the negotiations of the Global Compact on Migration – Chairs’

Summary, Council Doc 10636/18, Brussels, 28 June 2018.
45International Law Commission, Crimes against Humanity – Comments and Observations Received from Governments,

International Organizations and Others, A/CN.4/726, 21 January 2019, 135 (comments from the IOM). See also http://sdg.
iisd.org/news/governments-negotiate-on-irregular-regular-migrants-refugee-rights/ and http://sdg.iisd.org/news/delegates-
continue-migration-compact-negotiations-hear-plans-for-un-migration-network/ (accessed 10 July 2020). For further discus-
sion of non-refoulement in the context of the GCM, see the contribution of Chetail to this Special Issue.

46See http://sdg.iisd.org/news/governments-start-final-round-of-migration-compact-negotiations/ (accessed 10 July 2020).
47See http://sdg.iisd.org/news/delegates-start-penultimate-round-of-migration-compact-negotiations/ (accessed 10 July

2020).
48See http://sdg.iisd.org/news/delegates-continue-migration-compact-negotiations-hear-plans-for-un-migration-network/

and http://sdg.iisd.org/news/governments-start-final-round-of-migration-compact-negotiations/ (accessed 10 July 2020).
For in-depth discussion of the issue of child immigration detention in the context of the GCM, see the contribution of
Grange and Majcher to this Special Issue.

49See e.g. Commission Recommendation (EU) 2017/432 of 7 March 2017 on making returns more effective when imple-
menting the Directive 2008/115/EC of the European Parliament and of the Council (C(2017)1600) [2017] OJ L 66/15, Recital
(24): ‘Member States should ensure the availability of alternatives to detention for children. Where however, no such alter-
natives exist, an absolute prohibition of detention [of children] may not give full effect to the obligation to take all necessary
measures to ensure return, leading to annulment of return operations due to absconding’; and para. 14: ‘Member States
should not preclude in their national legislation the possibility to place minors in detention, where this is strictly necessary
to ensure the execution of a final return decision.’
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community, despite some strong voices criticising the softened language concerning child immigration
detention.50

The third example relates to pathways for legal migration, specifically academic mobility. The EU
negotiators advocated for fostering mobility schemes for students and researchers from the beginning
of the process, which finally resulted in a new clause added into the third revised draft (May 2018) as
paragraph 21( j) under Objective 5 (Groenendijk, 2018). This encourages states to expand existing
facilities for academic exchanges such as scholarships for students and academics, visiting professor-
ships, joint training programmes and international research opportunities. The new commitment has
not been changed in the subsequent rounds of talks, hence the final outcome closely reflects what the
EU sought to achieve in relation to academic mobility.

Besides the EU’s achievement of what has been included in the GCM, the flipside of the coin is
what the EU was unable to succeed in excluding from the text. Illustrative in this regard is the
Draft EU Framework Document (April 2018), which not only set out the priorities, but also identified
those issues and actions that the GCM should not contain. These efforts are primarily explained by the
EU’s endeavours to keep all commitments of the Compact that fall within the purview of EU compe-
tences inside the perimeters of the EU migration acquis, so as to avoid additional and possibly con-
flicting obligations, even in the form of soft law. In this context, the EU paid particular attention to
actions pertaining to status determination, issuing of documents, family reunification, immigration
detention (including child detention), access to basic public services, as well as access to the labour
market and relevant social benefits.51 Table 2 outlines what the EU sought to exclude from the text.

When analysing the overview, one can find that the EU was quite successful in keeping certain
issues out of the text. Still, a few important commitments and actions that the EU opposed have
been retained or finally found their way into the text. These include the establishment of ‘firewalls’
between public services and law-enforcement agencies. An action agreed under Objective 15 requires
a prohibition on disclosing the migration status of clients by service providers to immigration author-
ities, and prohibits immigration authorities from conducting enforcement activities near service loca-
tions (Hastie, 2019). Similarly, regularisation timidly but clearly appears under Objective 8 in which
states commit to ‘build on existing practices to facilitate access for migrants in an irregular status to an
individual assessment that may lead to regular status’ (para. 23(i)). Actions of this kind have been kept
in the text most likely due to the strong insistence from countries of origin conscious of upholding the
interests of their own nationals if found in an irregular situation in a destination country, notably in
the Global North (African Union, 2017, p. 13).52 Unfortunately, the absence of publicly available tra-
vaux of the inter-governmental negotiations limits the options to accurately identify the actual reasons
behind such choices.

Looking at another, not so clear-cut, issue, it is debatable whether the GCM uses language that
might be interpreted as justification or a pull factor for irregular migration. One might claim that cer-
tain restatements of existing law point in this direction. For instance, the GCM echoes the protective
provisions of the 2000 UN Anti-smuggling Protocol53 according to which smuggled migrants cannot
become liable to criminal prosecution for the fact of having been the object of smuggling (Art. 5 of the
Protocol). However, given that the EU is also party to the UN Anti-smuggling Protocol,54 this

50See http://sdg.iisd.org/news/countries-reach-agreement-on-migration-compact-seek-to-build-momentum/ (accessed 10
July 2020).

51Draft EU Framework Document (April 2018), 9.
52See also http://sdg.iisd.org/news/governments-look-towards-second-draft-of-migration-compact/ (accessed 10 July

2020).
53Protocol against the Smuggling of Migrants by Land, Sea and Air supplementing the United Nations Convention against

Transnational Organized Crime, Palermo, 12 December 2000 (UNTS No. 39574, vol. 2241, 507).
54See Council Decision of 24 July 2006 on the conclusion, on behalf of the European Community, of the Protocol Against

the Smuggling of Migrants by Land, Sea and Air, supplementing the United Nations Convention Against Transnational
Organised Crime concerning the provisions of the Protocol, in so far as the provisions of the Protocol fall within the
scope of Part III, Title IV of the Treaty establishing the European Community (2006/617/EC) [2006] OJ L 262/34.
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safeguard is already part of the EU legal order, even trumping any possibly conflicting secondary EU
law.55 Hence, arguably, there is technically nothing new that would create further incentives to migrate
irregularly from the EU perspective.

5 Conclusion

The European Parliament, in its resolution quoted at the beginning of this paper, called for the EU to
‘show leadership in [the GCM] process and … to live up to its responsibility as a global actor and to
work to ensure the successful completion of the negotiations’. The preceding tour d’horizon and ana-
lysis of the ways and means the EU contributed to the elaboration of the GCM show that this call was
not in vain, and underpins the aspiration of this ‘regional integration organisation’ to be a major player
in global migration governance. On the one hand, the EU undoubtedly enjoyed a stronger procedural
standing than other non-state entities engaged in the process. UN documents clearly articulated that
enhanced position. This is noteworthy in the still predominantly state-centred and conservative setting
of UN multilateral diplomacy, dealing with a highly politicised and sensitive subject matter like migra-
tion. On the other hand, measuring the EU’s substantive impact on the Compact is not an easy task,
primarily owing to the lack of publicly available travaux préparatoires of the inter-governmental talks
(February–July 2018). Consequently, little is officially known about the dynamics of carving out and
fixing the objectives, principles, commitments and envisaged actions of this cornerstone UN-level
‘toolkit’ and ‘co-operative framework’ governing migration management. Nonetheless, some unofficial
summaries proved to be very useful source materials in unveiling the talks behind closed doors. As the
foregoing has revealed, the final outcome document corresponds to and reflects a great number of EU
priorities, even echoing the language of EU migration law and policy in respect of certain issues. In a
similar vein, the agreed text omits quite a few things that the EU considered undesirable. The EU
argued for their non-inclusion, mainly to shield its own existing migration acquis and to keep com-
mitments under the GCM within the realm of its existing international obligations.

A cursory look at these features might prompt the conclusion that the glass is more than half full.
Yet, one needs to draw the balance with caution: sights are hindered from the outside as to what the
EU has actually achieved during the negotiations and what changes, additions or omissions can be
attributed to its efforts made in the arena of multilateral diplomacy. The absence of direct evidence
(i.e. official UN records) makes it harder to confirm whether the EU achieved something on its
own or whether what seems to be an EU achievement merely coincides with the priorities of other
states or regional groups. Ultimately, only indirect evidence and unofficial summaries of the inter-
governmental talks were at my disposal to assess the degree of the EU’s influence on the final product –
akin to finding indirect evidence for the existence of ‘dark matter’. Time might unveil it further.
Despite some uncertainties and limits in our knowledge, and the internal challenges for the EU to
speak with one voice, I submit in light of the foregoing analysis that the EU has been the most
successful advocate of the interests and priorities of the Global North – where the main countries
of destination are located – in an attempt to redraw the lines of multilateral migration governance.

Content-wise, however, it is noticeable that the EU’s underlying goal was to stick to existing inter-
national obligations under both treaty law and customary law, as evidenced by the Draft EU
Framework Document and the consistent reference to existing instruments in EU statements through-
out the process. All this served to stay on the safe side and to avoid any new international obligations
beyond what has already been codified in the EU migration acquis. The EU’s relative and visible suc-
cess in leaving its footprint on this global instrument needs to be nuanced against its ambitions. The

55On this hierarchical rank of international agreements within the EU legal order, see Case C-61/94, Commission of the
European Communities v. Federal Republic of Germany [1996] ECR I-3989, para. 52; and subsequent case-law, e.g. Case
C-286/02, Bellio F.lli Srl v. Prefettura di Treviso [2004] ECR I-3465, para. 33; and Case C-308/06, The Queen, on the appli-
cation of International Association of Independent Tanker Owners (Intertanko) and Others v. Secretary of State for Transport
[2008] ECR I-4057, para. 42.
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EU input throughout the process only satisfied the first limb of Article 3(5) of the Treaty on European
Union, which commits the EU in its ‘relations with the wider world’ to ‘uphold and promote its values
and interests’. It did not truly endeavour to ‘develop international law’ as articulated in the second
limb of the same provision. This is clearly a missed opportunity and a half-hearted operationalisation
of this external relations objective of constitutional importance. Presumably, this was the compromise
outcome of the EU efforts to find a common position that was acceptable for all Member States on the
one hand and the obligation under the EU treaties to develop international law on the other. It seems
that the first consideration prevailed over the second in an attempt to find common ground and
internal unity. Consequently, the EU failed to use the GCM as an opportunity to further develop inter-
national migration law.

What comes next is implementation at all levels (national, regional and universal), the result of
which will be fed into and discussed first and foremost in the quadrennial International Migration
Review Forum, starting in 2022. Such follow-up and implementation mechanisms are capable of
revealing the more precise contours of the positions and priorities of UN Member States, international
organisations and other players in the GCM-elaboration process. By the same token, these mechan-
isms might equally provide post factum insights into how the EU’s priorities, preferences and attempts
to exert its influence were actually received by the international community when crafting the
Compact. Similarly, preparation of the inter-governmentally agreed first Progress Declaration to be
adopted by the IMRF in 2022 may open another window of opportunity to better understand in retro-
spect who wanted to achieve what, why and how in 2018 during the genesis of this roadmap promot-
ing safe, orderly and regular migration.
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