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E Suspension Clause

Extraterritorial Reach of Writ of Habeas Corpus. — Through dras-
tic changes in everything from American politics and national security
to privacy, the current “war on terror” has undoubtedly changed the
landscape of American society.! The extended war has also brought
with it a flood of litigation that has tested whether longstanding
American principles such as access to the courts remain vital outside
the borders of the United States. Last Term, in Boumediene v. Bush,?
the Supreme Court held that foreign detainees at the Guantdnamo Bay
Naval Base in Cuba “have the constitutional privilege of habeas cor-
pus” and that such a privilege cannot be withdrawn “except in con-
formance with the Suspension Clause.” Finding that the review pro-
cedures outlined in the Detainee Treatment Act of 2005* (DTA) were
not “an adequate and effective substitute for habeas corpus,” the
Court held that the jurisdiction-stripping provision of the Military
Commissions Act of 2006° (MCA) unconstitutionally suspended the
writ.” Boumediene was the latest blow in a line of decisions — includ-
ing Rasul v. Bush® and Hamdan v. Rumsfeld® — that have subjected
the Bush administration’s “war on terror” policies to the scrutiny of
the judicial branch. It did not take long for critics of the Court’s deci-
sion to proclaim Boumediene an epic disaster that will undoubtedly
threaten the lives of Americans,'® and for supporters to celebrate the
decision as a victory for human rights.!* However, because the Court

L See generally Ron Wyden, Law and Policy Efforts To Balance Secuvity, Privacy and Civil
Liberties in Post-9/11 Amevica, 17 STAN. L. & POL'Y REV. 331 (2006).
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10 See, e.g., Editorial, President Kennedy, WALL ST. J., June 13, 2008, at A14 (“We can say
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adopted an uncertain and malleable test based on “absolute” and “in-
definite” control of the detention site, Boumediene’s effect may not be
as far-reaching as opponents feared or as supporters hoped. The terri-
torial limits of the Court’s holding leave many questions unanswered
and could allow an administration that is determined to keep detainees
beyond the jurisdiction of U.S. courts to use other avenues of accom-
plishing its ultimate goal.

The petitioners were aliens being held at Guantinamo Bay Naval
Base in Cuba after the U.S. government classified them as enemy
combatants in the “war on terror.”'?> Each petitioner denied being a
member of al Qaeda or the Taliban and sought a writ of habeas corpus
to contest his detention before a federal court.!*> The district court ini-
tially dismissed all claims, finding that it had no jurisdiction to con-
sider habeas petitions filed by aliens held outside the United States.!*
The D.C. Circuit affirmed,’> but the Supreme Court reversed in Rasul,
holding that the habeas statute extended to noncitizen detainees being
held at Guantanamo and remanding the cases to the lower courts to
decide the merits of the plaintiffs’ claims.®

The petitioners’ cases were consolidated and heard in two separate
district court proceedings, which reached opposing conclusions on the
question of whether aliens at Guantanamo had any constitutional
rights that could be vindicated through a habeas petition.!”

As the cases were pending in the D.C. Circuit, Congress passed the
DTA,*® which stripped the federal courts of authority to hear habeas
cases.'® In Hamdan, the Supreme Court ruled that the jurisdiction-
stripping provision of the DTA did not apply retroactively to habeas
cases that were pending.?° In response, Congress enacted the MCA,?!
which eliminated federal courts’ jurisdiction to hear habeas applica-
tions from detainees designated as enemy combatants in all cases.

The D.C. Circuit vacated and dismissed the petitioners’ cases.??
The court held that the MCA’s provision was not an unconstitutional
suspension of habeas corpus because aliens held by the United States
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2008] THE SUPREME COURT — LEADING CASES 397

in foreign territory do not have any constitutional right to habeas re-
view.2* The court concluded that “habeas corpus would not have been
available in 1789 to aliens without presence or property within the
United States.”?* It also relied on Johnson v. Eisentrager,?> in which
the Supreme Court held that German war criminals confined in a
U.S.-administered prison in Germany were not entitled to habeas.2°
After initially denying review, the Supreme Court granted certio-
rari.?’” In an opinion by Justice Kennedy,?® the Court held that the pe-
titioners had “the constitutional privilege of habeas corpus,” that the
review procedures under the DTA did not provide a valid substitute
for habeas corpus, and that therefore the jurisdiction-stripping provi-
sion of the MCA was “an unconstitutional suspension of the writ.”2°
After examining the origins of the writ,?° Justice Kennedy concluded
that evidence of the writ’s geographic scope at common law was “in-
formative, but ... not dispositive.”?* Holding that the Suspension
Clause lives even in Guantanamo, the Court refused to concede that
“the Constitution necessarily stops where de jure sovereignty ends.”3?
Rather, the Court read its precedents as establishing that the Constitu-
tion’s extraterritorial application “turn[s] on objective factors and prac-
tical concerns, not formalism.”*? Based on the Court’s interpretation
of Eisentrager and its other extraterritoriality opinions, the Court con-
sidered three factors relevant in determining the Suspension Clause’s
reach: “(1) the citizenship and status of the detainee and the adequacy
of the process through which that status determination was made; (2)
the nature of the sites where apprehension and then detention took
place; and (3) the practical obstacles inherent in resolving the pris-

23 Id. at 98%7—91.

24 Id. at 9go.

25 339 U.S. 763 (1950).

26 Jd. at 781. The detainees were German nationals who were in the custody of the United
States Army after a military commission had convicted them of engaging in military activity
against the United States in China. Id. at 765-66.

27 Boumediene v. Bush, 127 S. Ct. 3078 (2007) (mem.) (granting certiorari); Al Odah v. United
States, 127 S. Ct. 3067 (2007) (mem.) (granting certiorari); Boumediene v. Bush, 127 S. Ct. 1478
(2007) (denying certiorari).

28 Justice Kennedy was joined by Justices Stevens, Souter, Ginsburg, and Breyer.

29 Bowmediene, 128 S. Ct. at 2240.

30 Id. at 224447 (discussing the historical development of the writ in the English legal system
and its importance to the Framers).

31 Id. at 2249. The Court reached this conclusion after noting that neither party had been able
to find a case stemming from common law that fit the petitioners’ situation in Boumediene. Id. at
2248 (“Diligent search by all parties reveals no certain conclusions.”).

32 Id. at 2253.

33 Id. at 2258. The Court was also troubled by the separation of powers concerns raised by
the Government’s formal sovereignty-based test, since the political branches would be allowed “to
govern without legal constraint” in territories, such as Guantanamo, where the United States dis-
claimed legal sovereignty but still exercised plenary control. Id. at 2258-59.
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oner’s entitlement to the writ.”3* The Court, applying this framework,
distinguished the circumstances of the petitioners from those of the de-
tainees in Eisentrager. It noted that the petitioners denied they were
enemy combatants and had not been afforded a “rigorous adversarial
process” to determine their status.’> Furthermore, although the sites of
the petitioners’ “apprehension and detentions [were] technically outside
the sovereign territory of the United States,” the government’s control
over Guantinamo was “absolute” and “indefinite,” unlike with the
German prison in Eisentrager.*® Finally, the majority could see “no
credible arguments that the military mission at Guantanamo would be
compromised” if the writ were extended there.3” The Court concluded
that the Suspension Clause extended to Guantidnamo and that, since
Congress had not complied with the clause’s requirements, the prison-
ers were “entitled to the privilege of habeas corpus.”8

The Court next analyzed whether the MCA’s jurisdiction-stripping
measure violated the Suspension Clause by failing to provide an ade-
quate alternative through the DTA’s review process.?® The Court de-
termined that, among other things, the DTA review process suffered
from the absence of provisions allowing petitioners to challenge the
President’s authority to detain them indefinitely, to supplement the re-
cord on review with exculpatory evidence discovered after the combat-
ant status review tribunal proceedings, or to request release.*°© There-
fore, the Court concluded that the DTA review process provided
petitioners with an inadequate substitute for habeas.#! Finding no ju-
risdictional bars on the petitioners’ claims, the Court held that al-
though prisoners are generally required to exhaust alternative remedies
prior to seeking federal habeas relief, the petitioners were entitled to a
prompt habeas hearing because they had been detained for several
years “without the judicial oversight that habeas corpus or an ade-
quate substitute demands.”*?

34 Id. at 2259.

35 Id. at 2259—-60.

36 Id. at 2260.

37 Id. at 2261.

38 Id. at 2262.

39 Id. The Court announced that it was taking the unusual step of deciding this issue, even
though the D.C. Circuit had not reached it, because of “the gravity of the separation-of-powers
issues raised . . . and the fact that these detainees have been denied meaningful access to a judicial
forum for a period of years.” Id. at 2263.

40 Id. at 2271-44.

41 Id. at 2274.

42 Id. at 2274—76. However, the Court stressed that “[e]xcept in cases of undue delay, federal
courts should refrain from entertaining an enemy combatant’s habeas corpus petition” before the
combatant status review tribunal has reviewed his status. Id. at 227%6.
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Justice Souter concurred.** He asserted that the majority’s finding
concerning constitutional habeas corpus followed logically from the
Rasul Court’s historical understanding of statutory habeas corpus.*
He also took issue with the dissenters’ claims that the Court “is some-
how precipitating the judiciary into reviewing claims that the mili-
tary . .. could handle within some reasonable period of time” and that
the Court’s precedents on habeas jurisdiction represented “a judicial
victory” over the elected branches.*> According to Justice Souter, “Af-
ter six years of sustained executive detentions in Guan-
tanamo, . . . today’s decision is no judicial victory, but an act of perse-
verance in trying to make habeas review, and the obligation of the
courts to provide it, mean something of value both to prisoners and to
the Nation.”#°

Chief Justice Roberts dissented.*” He argued that the DTA review
process adequately protected any constitutional rights that aliens
detained abroad as enemy combatants might enjoy, and criticized the
majority for replacing the DTA review system “designed by the
people’s representatives with a set of shapeless procedures to be
defined by federal courts at some future date.”® The Chief Justice
argued that the Court should not have granted certiorari until the D.C.
Circuit had assessed whether the remedies available under the DTA
review process vindicated whatever rights the petitioners possessed.*?

Justice Scalia also dissented.’® Pointing to what he considered the
“disastrous consequences” of the Court’s decision, Justice Scalia
concluded that “[t]he Nation will live to regret what the Court has
done today.”! Justice Scalia asserted that the majority’s decision “will
almost certainly cause more Americans to be killed”s? and will
ultimately leave the question of “how to handle enemy
prisoners . . . with the branch [the judiciary] that knows least about
the national security concerns that the subject entails.”s3

43 Justice Souter was joined by Justices Ginsburg and Breyer.

44 Boumediene, 128 S. Ct. at 2278 (Souter, J., concurring) (“[TThe jurisdictional question must
be answered the same way in purely constitutional cases, given the Court’s reliance on the histori-
cal background of habeas generally in answering the statutory question [in Rasul]. . .. [T]oday’s
decision . . . is no bolt out of the blue.”).

45 Id. at 2278.

46 Id. at 2279.

47 The Chief Justice was joined by Justices Scalia, Thomas, and Alito.

48 Boumediene, 128 S. Ct. at 2279 (Roberts, C.J., dissenting).

49 Id. at 2280-83.

50 Justice Scalia was joined by Chief Justice Roberts and Justices Thomas and Alito.

51 Boumediene, 128 S. Ct. at 2307 (Scalia, J., dissenting).

52 Id. at 2294.

53 Id. at 2296.
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He then turned to what he termed the “legal errors” of the majority
opinion.5* Believing that the Court incorrectly derived a “functional”
test from past precedents, Justice Scalia maintained that Eisentrager
“held beyond any doubt...that the Constitution does not ensure
habeas for aliens held by the United States in areas over which our
Government is not sovereign.”’s Furthermore, he argued that the
majority’s view of the territorial scope of the writ of habeas corpus
before 1789 was mistaken: “/A /Il historical evidence points to the
conclusion that the writ would not have been available at common law
for aliens captured and held outside the sovereign territory of the
Crown.”s®

Although the Court asked broadly “whether foreign nationals, ap-
prehended and detained in distant countries during a time of serious
threats to our Nation’s security, may assert the privilege of the writ
and seek its protection,”” it answered its own question quite narrowly.
Using a functional approach that took into account practical consid-
erations, the Court limited its holding to Guantanamo Bay. In reach-
ing this conclusion, though, the Court suggested — echoing Justice
Kennedy’s concurrence in Rasul’® — that the Suspension Clause is
more likely to apply in territories, like Guantanamo, over which the
United States exercises “total military and civil control.”® As detain-
ees at other U.S. prisons across the globe begin to challenge their de-
tentions, a key factor that will undoubtedly be debated is whether the
United States has “absolute” and “indefinite” control over those pris-
ons. With such bare-bones discussions in both Rasul and Boumediene
of exactly how one is to determine whether the United States is exer-
cising absolute and indefinite control over a detention facility, it is un-
certain how lower courts are going to apply this test beyond
Guantanamo Bay. Considering Justice Kennedy’s consistent focus on
the lease agreement between the United States and Cuba, future de-
terminations of the United States’s control may be highly influenced
by the terms of any leasing agreement or other document detailing the
rights of the United States.®® But what lower courts will consider be-
yond this factor remains to be seen.

54 Id. at 2294.

55 Id. at 2298—99 (emphasis omitted).

56 Id. at 2305.

57 Id. at 2248 (majority opinion).

58 Rasul v. Bush, 542 U.S. 466, 485-88 (2004) (Kennedy, J., concurring in the judgment).

59 See Boumediene, 128 S. Ct. at 2248.

60 According to Professor Barbara Olshansky, legal director of the International Justice Net-
work, future legal challenges will turn on “whether the kinds of agreements or leases we have in a
place like Bagram [Air Base in Afghanistan] meet the standard that’s set in Rasul for exclusive
jurisdiction and control.” Daphne Eviatar, Lawyers Consider Implications of Supreme Court Rul-
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The Court did give some indication of how it would evaluate
claims of detainees being held in other locales. A critical part of the
Court’s framework in determining the reach of the Suspension Clause
was “the nature of the sites where apprehension and then detention
took place.”! Attempting to distinguish Eisentrager, Justice Kennedy
stated that “there are critical differences between Landsberg prison,
circa 1950, and the United States Naval Station at Guantanamo Bay
in 2008,” because “[ulnlike its present control over the naval station,
the United States’ control over the prison in Germany was neither ab-
solute nor indefinite.”®? This is not the first time that language like
this has been introduced in a habeas case. Similar language appeared
in Justice Kennedy’s concurrence in Rasul v. Bush, in which he distin-
guished Eisentrager by stating that “[w]hat matters is the unchallenged
and indefinite control that the United States has long exercised over
Guantanamo Bay.”® When Kennedy again emphasized the U.S.’s
“absolute” and “indefinite” control in Boumediene, he seemed to be ar-
ticulating a test for determining whether the Suspension Clause ex-
tends to a particular territory outside of the United States.

However, neither Justice Kennedy’s brief opinion in Rasu! nor his
lengthy opinion in Boumediene offers lower courts much guidance in
how to interpret, beyond the Guantidnamo Bay context, the phrases
“unchallenged and indefinite control” or “absolute and indefinite con-
trol.” In Rasul, the only evidence that Justice Kennedy used to illus-
trate the “unchallenged and indefinite control that the United States
has long exercised over Guantanamo Bay” was the “indefinite lease”
that existed between the two countries.®4 Similarly, in Boumediene,
Justice Kennedy again noted the unique terms of the lease and high-
lighted the fact that “[ulnder the terms of the 1934 Treaty ... Cuba ef-
fectively has no rights as a sovereign until the parties agree to modifi-
cation of the 1903 Lease Agreement or the United States abandons the
base.” When discussing the “critical differences” between Landsberg
Prison and Guantanamo Bay, Justice Kennedy gave a few examples of
what would not constitute absolute and indefinite control.°® He cited

ings Beyond Guantanamo, AM. LAW. June 16, 2008, http://www.law.com/jsp/
article.jsprid=1202422263008 (internal quotation mark omitted).

61 Boumediene, 128 S. Ct. at 2259.

62 JId. at 2260.

63 Rasul, 542 U.S. 466, 487-88 (2004) (Kennedy, J., concurring in the judgment).

64 Id. at 487 (“From a practical perspective, the indefinite lease of Guantanamo Bay has pro-
duced a place that belongs to the United States, extending the ‘implied protection’ of the United
States to it.” (quoting Johnson v. Eisentrager, 339 U.S. 763, 777—78 (1950))).

65 Boumediene, 128 S. Ct. at 2232 (citing Treaty Defining Relations with Cuba, U.S.-Cuba, art.
III, May 29, 1934, 48 Stat. 1682; Lease of Lands for Coaling and Naval Stations, U.S.-Cuba, art.
III, Feb. 23, 1903, T.S. No. 418).

66 See id. at 2260.
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the combined Allied forces’ jurisdiction over Landsberg Prison, which
made the United States “answerable to its Allies for all activities oc-
curring there”; the lack of long-term plans for occupying Germany;
and the absence of intentions to displace German institutions.®” But
Justice Kennedy set no additional criteria and discussed no other fac-
tors to help outline what constitutes absolute and indefinite control be-
yond Guantdnamo Bay.

With limited guidance on what would be considered absolute and
indefinite control and with the uncertainty surrounding future applica-
tions of such a test, lower courts may find it hard to determine how to
handle prisoners in other international facilities. An administration
determined to deny habeas to detainees may take advantage of such
uncertainty in order to evade court supervision. If past history serves
as any indication, such a scenario is in fact plausible. It is no secret
that the Bush Administration chose to send detainees to Guantanamo
in 2002 in an effort to place them beyond the jurisdiction of U.S.
courts and to preclude them from challenging the fact and conditions
of their detention.®® The Bush Administration believed that the judi-
cial process was a significant threat to the United States; therefore,
“one of the very first things the Administration lawyers all agreed on
was that alien detainees should be housed at Guantdnamo, precisely
because they believed that the captives would thereby be beyond the
reach of judicial process.”® In fact, the U.S. government argued be-
fore the Ninth Circuit that U.S. courts would not have any juris-
diction over detainees even if they were being tortured or summarily
executed.”®

67 Id.

68 See Memorandum from Patrick F. Philbin and John C. Yoo, Deputy Assistant Attorneys
Gen., Office of Legal Counsel, U.S. Dep’t of Justice, to William J. Haynes II, Gen. Counsel, U.S.
Dep’t of Def., Possible Habeas Jurisdiction over Aliens Held in Guantanamo Bay, Cuba 1 (Dec.
28, 2001), available at http://www.texscience.org/reform/torture/philbin-yoo-habeas-28deco1.pdf.

69 David J. Barron & Martin S. Lederman, The Commandey in Chief at the Lowest Ebb —
Framing the Problem, Doctrine, and Original Understanding, 121 HARV. L. REV. 689, 709 (citing
JOHN YOO, WAR BY OTHER MEANS: AN INSIDER’S ACCOUNT OF THE WAR ON TERROR
142—43 (2006)). For a detailed account and analysis of the government’s decision to use Guanta-
namo as a site to detain suspects arrested abroad in the “war on terror,” see Daniel F. McCallum,
Why GTMO? (unpublished manuscript), available at http://www.pegc.us/archive/Authorities/
McCallum_why_gtmo.pdf.

70 Gherebi v. Bush, 352 F.3d 1278 (g9th Cir. 2003). According to the court in Gherebi, the
United States asserted the power

to do with [them] as it will, when it pleases, without any compliance with any rule of
law of any kind, without permitting [them] to consult counsel, and without acknowledg-
ing any judicial forum in which its actions may be challenged. Indeed, at oral argu-
ment, the government advised us that its position would be the same even if the claims
were that it was engaging in acts of torture or that it was summarily executing the de-
tainees. To our knowledge, prior to the current detention of prisoners at Guantanamo,
the U.S. government has never before asserted such a grave and startling proposi-
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Despite several failed attempts to place detainees beyond the reach
of judicial process, the Bush administration has continued to attempt
to restrict detainees’ habeas rights. For example, after the Court ruled
in Rasul v. Bush that the detainees held at Guantanamo Bay had at
least some rights, the U.S. government relocated several suspected ter-
rorists from Guantidnamo Bay to other detention centers across the
globe.”? And some commentators have suggested that the Bush ad-
ministration does not hold its “most sensitive and high-profile detain-
ees” at Guantanamo for fear that they “will eventually be monitored
by the U.S. courts.””?

The Bush Administration’s response to Rasul certainly suggests the
possibility of similar responses to Boumediene’s malleable holding
from future administrations that may share the same political views
regarding habeas. For example, an administration inclined to develop
a new system of secret detention facilities, or to expand on a system
that may already be in place, might be able to sidestep the protections
created by the Court in Boumediene by creating a detention site with
characteristics distinguishable from Guantdnamo Bay.”®> Because the
opinion could be read to cover detention facilities across the globe with
leases similar to Guantdnamo’s “all-but-de-jure-sovereignty lease,””* an
administration looking to deny habeas rights to detainees would of
course need to make sure that no such lease is formally entered into.
Beyond this requirement, if an administration were to appear not to
intend to govern indefinitely, it might be able to distinguish any deten-
tion center that meets these criteria from Guantanamo Bay. If there
were distinctions between Guantdnamo and other detention facilities
across the globe, an administration could attempt to take advantage of

tion. . .. [T]he government has announced ... a position so extreme that it raises the
gravest concerns under both American and international law.
Id. at 1299-1300.

71 Eviatar, supra note 60.

72 HUMAN RIGHTS WATCH, THE ROAD TO ABU GHRAIB 12 (2004), available at http://
www.hrw.org/reports/2004/usac604/usao6o4.pdf. According to Human Rights Watch,

[t]he most sensitive and high-profile terrorism suspects have been detained by the United
States in ‘undisclosed locations,” presumably outside the United States, with no access to
the [International Committee of the Red Cross], no notification to families, no oversight
of any sort of their treatment, and in many cases no acknowledgement that they are
even being held.
Id. Although there have been reports that some detainees in these secret facilities have been sent
back to Guantdnamo, there is still no assurance that the black site programs will not be used
again. See Dafna Linzer & Glenn Kessler, Decision To Move Detainees Resolved Two-Year De-
bate Among Bush Advisers, WASH. POST, Sept. 8, 2006, at A1.

73 Many claim that a global system of secret detention facilities already exists and operates
under a regime of unchecked executive discretion. See, e.g., Dana Priest, CIA Holds Terror Sus-
pects in Secret Prisons, WASH. POST, Nov. 2, 2005, at A1.

74 Posting of Beth Van Schaack to IntLawGrrls, http://intlawgrrls.blogspot.com/2008/06/long-
live-habeas.html (June 12, 2008, 16:26).
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such distinctions by replacing Guantanamo as the detention site of
choice with another facility that would put the detainees beyond the
jurisdiction of U.S. courts. Newly captured “enemy aliens” and old de-
tainees could just be shifted to a detention center where the govern-
ment was not deemed to have “absolute” and “indefinite” control. Fur-
thermore, if an administration wanted to be extra cautious in not
activating Boumediene, it could call for other countries, even countries
known for torturing their prisoners, to serve as “surrogate jailer[s]” for
the United States.”> The implicit control that the United States could
or would have over the captivity and interrogations of such suspects
would be largely unknown and would, therefore, likely pass Boumedi-
ene’s “absolute” and “indefinite” control test.

Boumediene’s narrow holding recalls the concern that haunted Jus-
tice Black in his Eisentrager dissent: the Executive should not be able
to “deprive all federal courts of their power to protect against a federal
executive’s illegal incarcerations” by choosing “where its prisoners will
be tried and imprisoned.””® As Judge Rogers of the D.C. Circuit later
pointed out, “confinement of the person, by secretly hurrying him to
jail, where his sufferings are unknown or forgotten, is a less public, a
less striking, and therefore a more dangevous engine of arbitrary gov-
ernment” than publicly confiscating a person’s estate or executing him
without trial.”? These fears may still not be allayed by the Court’s
holding in Boumediene because its limited nature leaves the door open
for other U.S. detention facilities across the globe to become the new
Guantanamo Bay.

The Boumediene majority rightly stated that “the costs of delay can
no longer be borne by those who are in custody.”’® However, by limit-
ing the scope of its judgment to Guantdnamo detainees and by enact-
ing an uncertain and malleable test based on “absolute” and “indefi-
nite” control, the Court gave the administration an easy path around
the ruling and left open the possibility that such delay is in the future
for detainees being held outside Guantanamo. Accordingly, supporters
should withhold their celebrations and critics should breathe a brief
sigh of relief — at least until the next round of this seemingly never-
ending saga. Yet one thing is clear: the Court’s “absolute” and “indefi-
nite” test in Boumediene might ironically violate the Court’s own proc-
lamation in the same case — “[t]he test for determining the scope of

7S See Don Van Natta, Jr., U.S. Recruits a Rough Ally To Be a Jailer, N.Y. TIMES, May 1,
2005, at A1 (detailing allegations that the United States sends terror suspects to countries, such as
Uzbekistan, that are suspected of torturing their prisoners).

76 Johnson v. Eisentrager, 339 U.S. 763, 795 (1950) (Black, J., dissenting).

77 Boumediene v. Bush, 476 F.3d 981, 998 (D.C. Cir. 2007) (Rogers, J., dissenting) (quoting
THE FEDERALIST NO. 84, at 511 (Alexander Hamilton) (Clinton Rossiter ed., 1961)).

78 Boumediene, 128 S. Ct. at 2273.
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[the Suspension Clause] must not be subject to manipulation by those
whose power it is designed to restrain.”’®

II. FEDERAL JURISDICTION AND PROCEDURE

A. Federal Preemption of State Law

Preemption of State Common Law Claims. — Recent Supreme
Court preemption decisions have been decried in the press as pro-
business and detrimental to injured consumers’ ability to receive com-
pensation.! In the context of medical devices, Congress has enacted
prospective safety regulations, but it has been said to “all but ignore[]
the remedial side” if such devices cause injury.? Last Term, in Riegel
v. Medtronic, Inc.,® the Supreme Court held that the preemption pro-
vision in the Medical Device Amendments of 19764 (MDA) preempted
state common law claims brought after a medical device subject to the
most stringent level of federal regulation caused injury. Despite criti-
cisms that it leaves tort victims uncompensated, preemption is neces-
sary to ensure that federal regulatory agencies, like the Food and Drug
Administration (FDA), are the only governmental actors able to im-
pose requirements on manufacturers — thereby ensuring a nationally
standardized system of safety regulations without myriad local varia-
tions. Riegel extends an evolving MDA jurisprudence that empowers
this federal system, while preserving common law claims when the
regulation systematically provides inadequate safety assurances, but it
leaves open the question of how courts should treat claims alleging
fraud in fulfilling FDA requirements. However, the rationale that un-
derlies the Court’s MDA jurisprudence — that state law claims are
only preempted when federal regulation has been complied with —
indicates that courts should permit some fraud-based tort claims.

79 Id. at 22509.

1 See, e.g., Erwin Chemerinsky, A Troubling Trend in Preemption Rulings, TRIAL, May 2008,
at 62; Jeffrey Rosen, Supreme Court, Inc., N.Y. TIMES, Mar. 16, 2008, § 6 (Magazine), at 38, 66
(“['TThe business community . . . is trying to ensure that these consumers often have no legal rem-
edy for their injuries. And the Supreme Court has been increasingly sympathetic to the business
community’s arguments.”); ¢f. James T. O’Reilly, Drug Review “Behind the Curtain”: A Response
to Professor Struve, 93 CORNELL L. REV. 1075, 1077-78 (2008) (“[Slome patients will inevitably
become victims of unreasonably harmful or badly-prescribed drugs and medical devices . .. [but
plrecluding compensation to victims decreases drug sponsors’ insurance costs, and thus increases
the potential profitability of engaging in the high-risk quest of making novel, effective drugs.”
(footnote omitted)).

2 Catherine M. Sharkey, Products Liability Preemption: An Institutional Approach, 76 GEO.
WASH. L. REV. 4409, 451 (2008).

3 128 S. Ct. 999 (2008).

4 Pub. L. No. 94-295, 9o Stat. 539 (codified as amended in scattered sections of 21 and 42
US.C.).



