Headnotes

to the Order of the First Senate of 24 March 2021
- 1 BVR 2656/18 -
-1 BVvR 78/20 -
-1 BvR 96/20 -
- 1 BvR 288/20 -
(Climate Change)

1. The protection of life and physical integrity under Art. 2(2) first sen-
tence of the Basic Law encompasses protection against impairments
of constitutionally guaranteed interests caused by environmental pol-
lution, regardless of who or what circumstances are the cause. The
state’s duty of protection arising from Art. 2(2) first sentence of the
Basic Law also encompasses the duty to protect life and health
against the risks posed by climate change. It can furthermore give rise
to an objective duty to protect future generations.

2. Art. 20a of the Basic Law obliges the state to take climate action. This
includes the aim of achieving climate neutrality.

a. Art. 20a of the Basic Law does not take absolute precedence over oth-
er interests. In cases of conflict, it must be balanced against other
constitutional interests and principles. Within the balancing process,
the obligation to take climate action is accorded increasing weight as
climate change intensifies.

b. If there is scientific uncertainty regarding causal relationships of envi-
ronmental relevance, a special duty of care imposed upon the legisla-
tor by Art. 20a of the Basic Law — also for the benefit of future genera-
tions — entails an obligation to take account of sufficiently reliable
indications pointing to the possibility of serious or irreversible impair-
ments.
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c. As an obligation to take climate action, Art. 20a of the Basic Law has
an international dimension. The fact that no state can resolve the
problems of climate change on its own due to the global nature of the
climate and global warming does not invalidate the national obligation
to take climate action. Under this obligation, the state is compelled to
engage in internationally oriented activities to tackle climate change at
the global level and is required to promote climate action within the in-
ternational framework. The state cannot evade its responsibility by
pointing to greenhouse gas emissions in other states.

d. In exercising its mandate and prerogative to specify the law, the legis-
lator has formulated the climate goal of Art. 20a of the Basic Law in a
constitutionally permissible manner, currently setting out that the in-
crease in the global average temperature should be limited to well be-
low 2°C and preferably to 1.5°C above pre-industrial levels.

e. Art. 20a of the Basic Law is a justiciable legal provision designed to
commit the political process to a favouring of ecological interests,
partly with a view to future generations.

3. Compatibility with Art. 20a of the Basic Law is required in order to jus-
tify under constitutional law any state interference with fundamental
rights.

4. Under certain conditions, the Basic Law imposes an obligation to safe-
guard fundamental freedom over time and to spread the opportunities
associated with freedom proportionately across generations. In their
subjective dimension, fundamental rights — as intertemporal guaran-
tees of freedom — afford protection against the greenhouse gas reduc-
tion burdens imposed by Art. 20a of the Basic Law being unilaterally
offloaded onto the future. Furthermore, in its objective dimension, the
protection mandate laid down in Art. 20a of the Basic Law encompass-
es the necessity to treat the natural foundations of life with such care
and to leave them in such condition that future generations who wish
to carry on preserving these foundations are not forced to engage in
radical abstinence.

Respecting future freedom also requires initiating the transition to cli-
mate neutrality in good time. In practical terms, this means that trans-
parent specifications for the further course of greenhouse gas reduc-

tion must be formulated at an early stage, providing orientation for the
required development and implementation processes and conveying a
sufficient degree of developmental urgency and planning certainty.

2/78



5. The legislator itself must set out the necessary provisions specifying
the overall emission amounts that are allowed for certain periods. As
regards the method by which the legal framework for the allowed
emission amounts is adopted, the legislative process cannot be re-
placed by a reduced form of parliamentary involvement in which the
Bundestag merely approves the Federal Government’s ordinances.
This is because it is precisely the special public function of the legisla-
tive process that makes the adoption of parliamentary legislation nec-
essary here. It is true that having parliamentary legislation in areas of
law that are constantly subject to new developments and knowledge
can in some cases be detrimental to the protection of fundamental
rights. This notion draws on the concept of dynamic fundamental
rights protection (foundationally, see BVerfGE 49, 89 <137>). However,
this concept cannot be used here as an objection against the require-
ment for parliamentary legislation. The challenge is not to protect fun-
damental rights by ensuring that the legal framework keeps pace with
new developments and knowledge. The challenge is to create a frame-
work that makes further developments aimed at protecting fundamen-
tal rights possible in the first place.
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FEDERAL CONSTITUTIONAL COURT
- 1 BVR 2656/18 -

-1 BvR 78/20 -

- 1 BVR 96/20 -

- 1 BvR 288/20 -

IN THE NAME OF THE PEOPLE

In the proceedings

on
the constitutional complaints of

l. 1. to 11. [individuals from Germany]
12. registered association S...,

13. registered association B...,

- authorised representatives: 1. ... -

2....-

against 1. the failure of the Federal Republic of Germany to adopt suitable statu-
tory provisions and measures to tackle climate change

2. §3(1),§4(1) in conjunction with Annex 2, § 4(6) of the Federal Cli-
mate Change Act (Bundes-Klimaschutzgesetz — KSG) of 12 December
2019 (Federal Law Gazette, Bundesgesetzblatt — BGBI |, p. 2513)

-1 BVvR 2656/18 —
[I. 1.to 12. [individuals from Bangladesh]

13. to 15. [individuals from Nepal]

- authorised representatives: ... -
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against 1. § 3(1), § 4(1) in conjunction with Annex 1 and Annex 2, § 4(3), (5) and
(6), § 8 and § 9 of the Federal Climate Change Act of 12 December
2019 (Federal Law Gazette |, p. 2513)

2. the persistent failure of the federal legislator and the Federal Govern-
ment to take suitable and prospectively sufficient measures to stay
within the remaining national CO2 budget measured according to pop-
ulation size (3,465 gigatonnes of CO2 from 2020)

-1 BvR 78/20 -,

[ll. 1.to 10. [individual German minors]

- authorised representatives: ... -

against 1. § 3(1), § 4(1) in conjunction with Annex 1 and Annex 2, § 4(3), (5) and
(6), § 8 and § 9 of the Federal Climate Change Act of 12 December
2019 (Federal Law Gazette |, p. 2513)

2. the persistent failure of the federal legislator and the Federal Govern-
ment to take suitable and prospectively sufficient measures to stay
within the remaining national CO2 budget measured according to pop-
ulation size (3,465 gigatonnes of CO2 from 2020)

-1 BvR 96/20 -,

IV. 1.to 9. [individuals residing on German islands or near the German coast,
some minors]

- authorised representatives: ... -

against  § 3(1), § 4(1) in conjunction with Annex 1 and Annex 2 and § 4(3) of the
Federal Climate Change Act of 12 December 2019 (Federal Law Gazette
[, p. 2513) in conjunction with Art. 5 of Regulation (EU) 2018/842 of 30
May 2018

-1 BvR 288/20 -

the Federal Constitutional Court - First Senate -

with the participation of Justices

President Harbarth,

Paulus,

Baer,
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Britz,

Ott,

Christ,

Radtke,

Hartel
held on 24 March 2021:

1. The constitutional complaint of complainants no. 12 and 13 in pro-
ceedings 1 BvR 2656/18 is dismissed as inadmissible.

2. § 3(1) second sentence and § 4(1) third sentence of the Federal Cli-
mate Change Act of 12 December 2019 (Federal Law Gazette I, p. 2513)
in conjunction with Annex 2 are incompatible with fundamental rights
insofar as they lack provisions on the updating of reduction targets for
periods from 2031 that satisfy the constitutional requirements as set
forth in the reasons.

3. In all other respects, the constitutional complaints are rejected.

4. The legislator must enact provisions by no later than 31 December
2022 on the updating of reduction targets for periods from 2031 as set
forth in the reasons. § 3(1) second sentence and § 4(1) third sentence
of the Federal Climate Change Act of 12 December 2019 (Federal Law
Gazette |, p. 2513) in conjunction with Annex 2 remain applicable.

5. The Federal Republic of Germany must reimburse one half of the nec-
essary expenses incurred by the complainants in proceedings 1 BvR
96/20 and 1 BvR 288/20 and by complainants no. 1 to 11 in proceed-
ings 1 BVR 2656/18. In proceedings 1 BvR 78/20, the Federal Republic
of Germany must reimburse one quarter of the necessary expenses in-
curred by the complainants.
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b) Statements 75

aa) Statement of the German Bundestag 75

bb) Statement of the Federal Government 77

4. Constitutional complaint in proceedings 1 BvR 78/20 78
a) Submissions of the complainants 79

b) Statements 85

aa) Statement of the German Bundestag 85

bb) Statement of the Federal Government 89

B. Admissibility 90
I. Issues challenged in the constitutional complaints 91
1. Claims 92

2. Inadmissibility of the claim of failure to take action following the adop- 95
tion of the Federal Climate Change Act

II. Standing 96

1. Duties of protection arising from Art. 2(2) first sentence, Art. 14(1) 97
and Art. 12(1) of the Basic Law

a) Possibility of a violation of fundamental rights 98
b) Complainants are presently, individually and directly affected 108
2. Art. 20a of the Basic Law 112

3. “Ecological minimum standard of living” and “right to a future consis- 113
tent with human dignity”

4. Intertemporal guarantee of freedom 116
a) Possibility of a violation of fundamental rights 117
aa) Advance effect on fundamental rights 117

bb) Federal Climate Change Act provisions that jeopardise funda- 123
mental rights

cc) Substantiation 126
b) Complainants are presently, individually and directly affected 129
aa) Presently affected 130
bb) Individually affected 131

8/78



cc) Directly affected

5. Fundamental right to a climate and environment-friendly way of life

6. Altruistic standing for environmental associations

[ll. Exhaustion of legal remedies

IV. Subsidiarity in the broader sense

V. Matter not fully determined by EU law

C. Merits

I. Duties of protection vis-a-vis complainants living in Germany

1. Duty of protection arising from Art. 2(2) first sentence of the Basic

Law

a) Duty of protection

aa) General duty of protection arising from Art. 2(2) first sentence of

the Basic Law

bb) Duty of protection related to climate change

b) Violation

aa) Preconditions

bb) Application to the present case

(1) Precautionary measures are manifestly unsuitable or entirely

lacking

(2) Precautionary measures are completely inadequate

(3) Precautionary measures fall significantly short of the protection

goal

(a) Paris target (§ 1 third sentence of the Federal Climate Change

Act)

(b) Reduction targets (§ 3(1) second sentence and § 4(1) third
sentence of the Federal Climate Change Act)

(c) Specific reduction measures

2. Duty of protection arising from Art. 14(1) of the Basic Law

a) Duty of protection

b) Violation
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II. Duties of protection vis-a-vis complainants living in Bangladesh and in
Nepal

1. Duty of protection
2. Need to modify a duty of protection
3. Violation
lll. Intertemporal guarantee of freedom
1. Advance effect on fundamental rights requiring justification
a) Advance effect on fundamental rights
b) Justification requirements
aa) Compatibility with objective constitutional law
bb) Proportionality
2. Justification under constitutional law
a) Compatability with Art. 20a of the Basic Law
aa) Standards of Art. 20a of the Basic Law

(1) Obligation under Art. 20a of the Basic Law to take climate action

(2) International dimension of Art. 20a of the Basic Law
(a) Necessity of internationally oriented action
(b) Objection based on lack of causality

(3) Justiciability

(4) Specification of constitutional temperature goal

bb) Compatibility of § 3(1) second sentence and § 4(1) third sen-
tence of the Federal Climate Change Act with Art. 20a of the Basic
Law

(1) Operationalisation of the standard
(a) Budget approach
(b) Quantification of remaining budget
(c) Uncertainties
(aa) Global budget
(bb) National budget

(cc) Uncertainty in both directions
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(dd) Relevance despite uncertainty 229
(2) Application to the present case 230
(a) Exceeding the Advisory Council’s calculated remaining budget 231
(b) Allowed emission amounts not unconstitutional 236

cc) Constitutional law not violated on grounds of inadequate imple- 238
mentation of § 3(1) second sentence of the Federal Climate Change
Act

dd) No further rationality requirements vis-a-vis legislation under Art. 239
20a of the Basic Law

(1) Duty to investigate the facts 240
(2) Duty to state reasons 241
ee) Commitment to pursue efforts towards 1.5°C target 242
b) Proportionality 243
aa) Necessity of precautionary measures that respect fundamental 244
rights
(1) Obligation to contain risk to freedom 245
(2) Necessity of a development-friendly planning horizon 248
(3) Requirements for the structuring of reduction pathway 251
bb) Insufficient legal framework of § 4(6) of the Federal Climate 256
Change Act

(1) Insufficient structuring of reduction pathway in § 4(6) first sen- 257
tence of the Federal Climate Change Act

(2) Art. 80(1) second sentence of the Basic Law 259

(a) Standard 260

(b) Application to the present case 261

(aa) Essential matters 262

(bb) Insufficient legal framework 263

(cc) Mere involvement of the Bundestag is no compensation 265

D. Result 266
I. Legal consequence 266
II. Costs 269
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E. Outcome of the Justices’ vote 270

Reasons:

A.

The four constitutional complaints are directed against selected provisions of the
Federal Climate Change Act (Bundes-Klimaschutzgesetz — KSG) of 12 December
2019 (Federal Law Gazette, Bundesgesetzblatt — BGBI |, p. 2513) and against the
failure to take further measures to reduce greenhouse gas emissions. With their con-
stitutional complaints, the complainants primarily allege that the state has not intro-
duced a legal framework sufficient for swiftly reducing greenhouse gases, especially
carbon dioxide (CO2) — a legal framework they claim is necessary to limit the in-
crease in global temperature to well below 2°C and preferably to 1.5°C. They chal-
lenge specific provisions of the Federal Climate Change Act. They claim that the re-
duction of CO2 emissions specified in the Federal Climate Change Act is not
sufficient to stay within the remaining CO2 budget that correlates with a temperature
limit of 1.5°C. Their constitutional complaints rely primarily on duties of protection
arising from fundamental rights under Art. 2(2) first sentence and Art. 14(1) of the
Basic Law (Grundgesetz — GG), as well as on a fundamental right to a future consis-
tent with human dignity (menschenwiirdige Zukunft) and a fundamental right to an
ecological minimum standard of living (6kologisches Existenzminimum), which they
derive from Art. 2(1) in conjunction with Art. 20a and from Art. 2(1) in conjunction with
Art. 1(1) first sentence GG. With regard to obligations to reduce emissions for periods
after 2030, the complainants rely on fundamental freedoms more generally.

1. The Federal Climate Change Act of 12 December 2019 responds to the need —
as seen by the legislator — for greater climate action efforts (cf. Bundestag document,
Bundestagsdrucksache — BTDrucks 19/14337, p. 17).

a) The purpose of the Act is to afford protection against the effects of worldwide cli-
mate change by ensuring that the national climate targets are reached and the Euro-
pean targets are met (§ 1 first sentence KSG). Pursuant to § 1 third sentence KSG,
the legal basis of the Act is the obligation under the Paris Agreement (cf. Act of 28
September 2016 on the Paris Agreement of 12 December 2015, Gesetz zu dem
Ubereinkommen von Paris vom 12. Dezember 2015 vom 28. September 2016, BGBI
II, p. 1082, UNTS No. 54113) to limit the increase in the global average temperature
to well below 2°C and preferably to 1.5°C above pre-industrial levels so as to min-
imise the effects of worldwide climate change, as well as the commitment made by
the Federal Republic of Germany to pursue the long-term goal of greenhouse gas
neutrality by 2050.

The specific climate targets of the Act are set out in § 3(1) KSG, which is challenged
in these proceedings. According to this provision, greenhouse gas emissions must
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be gradually reduced; a reduction of at least 55% must be achieved by the year 2030
in comparison with the levels in 1990. This reduction quota applies to all greenhouse
gas emissions (cf. BTDrucks 19/14337, p. 19). § 3(1) KSG does not distinguish be-
tween emissions in sectors covered by the Emissions Trading System and emissions
that fall within the scope of “effort sharing”, which is covered by Regulation (EU)
2018/842 of the European Parliament and of the Council of 30 May 2018 on binding
annual greenhouse gas emission reductions by Member States from 2021 to 2030
contributing to climate action to meet commitments under the Paris Agreement and
amending Regulation (EU) No 525/2013 (cf. OJ L 156/26, hereinafter: European Ef-
fort Sharing Regulation). In § 4(1) third sentence KSG in conjunction with Annex 2,
which has also been challenged, the annual emission amounts allowed in various
sectors are set down in line with the reduction quota for the year 2030. The resultis a
specific pathway for reducing emissions until 2030. This does not include greenhouse
gas emissions from land-use change and forestry, nor does it include the emissions
from international aviation and shipping attributable to Germany (cf. BTDrucks 19/
14337, p. 26 f.).

With § 3(1) KSG, the federal legislator gave statutory force to the climate targets
that had previously been defined in various plans and programmes for the period
from 2020 onwards. For the period up to 2020, Germany had set itself the target of
reducing its greenhouse gas emissions by 40% compared to 1990 levels. In the Fed-
eral Government’s vision, this was aligned with the long-term goal of preventing glob-
al warming of more than 2°C (cf. Federal Ministry for the Environment, Nature Con-
servation and Nuclear Safety (Bundesministerium fiir Umwelt, Naturschutz und
nukleare Sicherheit — BMU), Climate Action Programme 2020, Cabinet decision of 3
December 2014, p. 7 ff.). Prior to the adoption of the Federal Climate Change Act,
the climate targets for the period from 2020 onwards were based on the Climate Ac-
tion Plan 2050 (BMU, Climate Action Plan 2050, Principles and goals of the German
government’s climate policy, 2016) and the Climate Action Programme 2030 (BMU,
Climate Action Programme 2030, Measures to achieve the 2030 climate protection
goals, October 2019). The Climate Action Plan 2050 contains the long-term climate
policy goal of cutting emissions by between 80% and 95% by 2050 compared to 1990
levels. It also contains an emission reduction pathway for achieving this goal. For ex-
ample, it envisages a reduction in greenhouse gas emissions of at least 55% by 2030
compared to 1990 — a target now also contained in § 3(1) second sentence KSG. By
2040, it calls for greenhouse gas emissions to be reduced by at least 70% compared
to 1990. No such corresponding provision for the year 2040 appears in the Federal
Climate Change Act. In order to implement the Climate Action Plan 2050, the Federal
Government adopted in 2019 the Climate Action Programme 2030. The Climate Ac-
tion Programme 2030 diverges from the Climate Action Plan 2050 in that it no longer
describes the long-term goal for the year 2050 as being “an 80% to 95% reduction in
greenhouse gas emissions compared to 1990”. Instead, it refers to the goal of achiev-
ing greenhouse gas neutrality by 2050.
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b) The Federal Climate Change Act has the character of framework legislation and
is intended to bring transparency to the measures needed to reduce greenhouse gas
emissions in the various sectors. The explanatory memorandum attached to the Gov-
ernment’s draft proposal states the following:

“By having statutorily defined climate targets and steadily decreas-
ing annually allowed emission amounts in the individual sectors, the
required reductions in greenhouse gas emissions are predictable.
This clear legal framework offers planning certainty. The sector tar-
gets defined in the Climate Action Plan 2050 also provide a basis for
allocating responsibility for compliance within the individual sectors.
This ensures that the 2030 climate targets are met and the Euro-
pean requirements are implemented.

As is usual for framework legislation of this kind, the goals and
principles of climate policy are enshrined therein — not unlike in the
Budgetary Principles Act (Haushaltsgrundsétze-Gesetz) for bud-
getary policy. While not directly reducing CO2 emissions, this does
serve to place climate policy as a whole on solid foundations and
make it binding. In order for the climate targets to be reached in
practice, each sector needs to carry out the climate action measures
that were first adopted by the Federal Government in its ‘Climate
Action Programme 2030’. This will require the amendment of vari-
ous ordinary laws” (BTDrucks 19/14337, p. 17).

2. The Paris Agreement (PA) had already come into effect prior to this, on 4 Novem-
ber 2016. Art. 2(1)(a) PA contains the commitment to limit the increase in the global
average temperature to well below 2°C above pre-industrial levels and to pursue ef-
forts to limit the temperature increase to 1.5°C above pre-industrial levels. The Ger-
man legislator makes reference to this in § 1 third sentence KSG.

Art. 2 PA reads as follows [...]:

1. This Agreement, in enhancing the implementation of the Con-
vention, including its objective, aims to strengthen the global re-
sponse to the threat of climate change, in the context of sustainable
development and efforts to eradicate poverty, including by:

(a) Holding the increase in the global average temperature to well
below 2°C above pre-industrial levels and pursuing efforts to limit
the temperature increase to 1.5°C above pre-industrial levels, rec-
ognizing that this would significantly reduce the risks and impacts of
climate change;

(b) Increasing the ability to adapt to the adverse impacts of climate
change and foster climate resilience and low greenhouse gas emis-
sions development, in a manner that does not threaten food produc-
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tion; and

(c) Making finance flows consistent with a pathway towards low
greenhouse gas emissions and climate-resilient development.

2. This Agreement will be implemented to reflect equity and the
principle of common but differentiated responsibilities and respec-
tive capabilities, in the light of different national circumstances.

The Paris Agreement does not specify any greenhouse gas reduction quotas or
emission ceilings that would have to be met in order to achieve the targets. Rather, it
is left to the contracting Parties to determine the measures required to achieve the
targets. According to Art. 4(2) first sentence PA, the Parties must prepare and com-
municate the “nationally determined contributions” (NDCs) that they intend to
achieve. Pursuant to Art. 4(2) second sentence PA, they must pursue domestic miti-
gation measures with the aim of achieving the targets of such contributions. New na-
tionally determined contributions must be submitted every five years (Art. 4(9) PA).
Art. 3 PA states that in order to achieve the purpose set out in Art. 2 PA, all Parties
must undertake ambitious efforts that represent a progression over time (Art. 3 sec-
ond sentence, Art. 4(3) PA). In this respect, the European Union has committed itself
to reducing its greenhouse gas emissions by at least 40% by 2030 compared to 1990
(Commission Implementing Decision (EU) 2020/2126 of 16 December 2020 on set-
ting out the annual emission allocations of the Member States for the period from
2021 to 2030 pursuant to Regulation (EU) 2018/842 of the European Parliament and
of the Council, OJ L 426/58).

The United Nations has evaluated the nationally determined contributions (NDCs)
submitted under the Paris Agreement. In its report, the Secretariat of the United Na-
tions Framework Convention on Climate Change concluded that the resulting green-
house gas emissions to be expected worldwide by 2030 are not compatible with re-
duction pathways that limit global warming to 1.5°C or even 2°C (United Nations
Framework Convention on Climate Change, UNFCCC, Conference of the Parties,
Aggregate effects of the intended nationally determined contributions: an update, Doc
FCCC/CP/2016/2 of 2 May 2016, p. 9 ff., Fig. 2 on p. 12). Instead, the anticipated
emissions are consistent with trajectories that point towards a 3°C temperature in-
crease by 2100 (IPCC, Special Report, Global Warming of 1.5°C, Summary for Poli-
cymakers, 2018, p. 18, D1.1).

3. The European Union’s 2021-2030 climate target of reducing greenhouse gas
emissions across Europe by at least 40% compared to 1990 is to be achieved by re-
ducing greenhouse gases in the ETS (Emissions Trading System) sectors by 43%
and in non-ETS sectors by 30% compared to 2005 (cf. European Council, EUCO
169/14, European Council meeting (23 and 24 October 2014) — Conclusions, 2014,
p. 1). The climate target set by the European Union was recently raised from 40% to
55% (cf. European Council, EUCO 22/20, European Council meeting (10 and 11 De-
cember 2020) — Conclusions, 2020, p. 5).
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The Emissions Trading System covers greenhouse gas emissions from large com-
bustion plants, energy-intensive industries and, from 2012, the aviation sector. The
current Emissions Trading Directive (Directive (EU) 2018/410 of the European Par-
liament and of the Council of 14 March 2018 amending Directive 2003/87/EC to en-
hance cost-effective emission reductions and low-carbon investments, and Decision
(EU) 2015/1814, OJ L 76/3) provides that the total quantity of emission allowances
available for trading must be reduced each year on a linear basis from 2021 onwards
in order to achieve the targeted emission reductions (cf. Recital 2 of Directive (EU)
2018/410). No specific reduction quotas are imposed on the individual Member
States here.

By contrast, the effort sharing area accounts for a large part of the emissions that
fall outside the scope of the Emissions Trading System. In this area, each Member
State is allocated a reduction quota in percentage terms from the outset. For the
2013-2020 period, effort sharing was governed by the so-called Effort Sharing Deci-
sion (Decision of the European Parliament and of the Council of 23 April 2009 on the
effort of Member States to reduce their greenhouse gas emissions to meet the Com-
munity’s greenhouse gas emission reduction commitments up to 2020, OJ L 140/
136). For the 2021-2030 period, the emission reductions to be achieved in the effort
sharing sectors are set out in the European Effort Sharing Regulation. Pursuant to
Art. 4(1) in conjunction with Annex | of the Effort Sharing Regulation, Germany is
obliged to reduce its greenhouse gas emissions in effort sharing sectors by 38% by
2030 compared to 2005. Rather than merely setting an ultimate goal, the Regulation
lays down a specific overall reduction pathway. This pathway determines the mini-
mum required reduction — in the form of a uniform emissions cap for all the covered
emissions — that the individual Member State must achieve every year. Member
States are free to pursue more ambitious targets. In Art. 5, the Regulation also pro-
vides for various flexibility mechanisms. For example, Art. 5(1) to (3) enables Mem-
ber States to balance out any annual shortfall or overshoot in their own budgets. Fur-
thermore, Art. 5(4) and (5) allows for the possibility of transfers between Member
States.

4. The provisions of § 3(1), § 4(1) in conjunction with Annexes 1 and 2, § 4(3) sec-
ond sentence KSG in conjunction with Art. 5 of the European Effort Sharing Regula-
tion, § 4(5) and (6), § 8 and § 9 KSG are each challenged by at least one of the four
constitutional complaints. The provisions read as follows:

§ 3 National climate targets

(1) Emissions of greenhouse gases shall be gradually reduced in
comparison with their levels in the year 1990. The reduction to be
achieved by the target year 2030 shall be at least 55 per cent.

[..]

§ 4 Permissible annual emission amounts, authority to enact statu-
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tory instruments

(1) To achieve the national climate targets referred to in § 3 sub-
section (1) of this Act, annual reduction targets shall be set by stip-
ulating annual emission amounts for the following sectors:

1. energy,

2. industry,

3. transport,

4. buildings,

5. agriculture,

6. waste and other.

The emission sources of the individual sectors and the division of
sectors are indicated in Annex 1. The annual emission amounts for
the period up to the year 2030 shall be based on Annex 2. In the
energy sector, greenhouse gas emissions shall be reduced as
steadily as possible between the stated annual emission amounts.
For periods from 2031 onwards, the annual reduction targets shall
be updated by means of a statutory instrument enacted pursuant to
subsection (6) below. The annual emission amounts to which this
Act refers shall be binding. Subjective rights and actionable legal
positions are not established by or on the basis of this Act.

[..]

(3) If, from the year 2021, greenhouse gas emissions are above or
below the relevant permissible annual sectoral emission amounts,
the differential shall be subtracted from or added to the residual an-
nual sectoral emission amount in equal instalments until the next
target year referred to in § 3 subsection (1) of this Act. The foregoing
shall be without prejudice to the requirements of the European Effort
Sharing Regulation.

[..]

(6) In the year 2025, the Federal Government shall set annually
decreasing emission amounts for further periods after the year 2030
by means of a statutory instrument. These amounts must be consis-
tent with the achievement of the climate targets of this Act and with
the requirements of European Union legislation. When annually de-
creasing emission amounts are set for periods after the year 2030,
the statutory instrument shall require the consent of the Bundestag.
If the Bundestag has not considered the statutory instrument by the
time six sitting weeks have elapsed since the date of receipt, it shall
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be deemed to have given its consent to the unamended statutory in-
strument.

Annex 1 (ad §§ 4 and 5) Sectors
[...]
Annex 2 (ad § 4) Permissible annual emission amounts

Annual emission
amounts

in millions of tonnes
of CO, equivalent

2020 2021 2022 2023 2024 2025 2026 2027 2028 2029 2030

Energy 280 257 175
Industry 186 182 177 172 168 163 158 154 149 145 140
Buildings 118 113 108 103 99 94 89 84 80 75 70
Transport 150 145 139 134 128 123 117 112 106 101 95
Agriculture 70 68 67 66 65 64 63 61 60 59 58
Waste and Other 9 9 8 8 7 7 7 6 6 5 5

[.]
[..]

1. The factual background of anthropogenic climate change, its consequences and
the associated risks are described in the assessment reports and special reports pub-
lished by the Intergovernmental Panel on Climate Change (IPCC). These reports are
considered to be reliable summaries of the current state of knowledge on climate
change. As such, they are relied upon by the Federal Ministry for the Environment,
Nature Conservation and Nuclear Safety (BMU), the Federal Environment Agency
(Umweltbundesamt — UBA) and the German Advisory Council on the Environment
(Sachverstandigenrat fiir Umweltfragen — SRU) as well as by the European Union
and international agencies. The IPCC is an intergovernmental committee that was
established by the United Nations Environment Programme (UNEP) and the World
Meteorological Organization (WMO) in 1988 (Memorandum of Understanding be-
tween the UNEP and the WMO on the IPCC of 8 May 1989) and endorsed by the
United Nations General Assembly (UN General Assembly Resolution 43/53 of 6 De-
cember 1988, Protection of global climate for present and future generations of
mankind, E 5, in: General Assembly, 43rd session, Doc A 43/49).

The IPCC'’s task is to present the state of scientific research on climate change in a
comprehensive and objective manner, thereby providing a basis for science-based
decisions. To this end, it compiles the results of the scientific, technical and socio-
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economic literature currently published around the world. The IPCC does not conduct
research itself, but rather summarises the key findings of these publications in as-
sessment reports and special reports, and evaluates them from a scientific perspec-
tive. The authors are required to reach agreement on their assessment of the state of
the scientific research, specifying their level of confidence and clearly presenting any
contradictory views, gaps in knowledge and uncertainties (for more details see IPCC,
Guidance Note for Lead Authors of the IPCC Fifth Assessment Report on Consis-
tent Treatment of Uncertainties, 2010; see also IPCC, Special Report, Global Warm-
ing of 1.5°C, Summary for Policymakers, 2018, p. 4 fn. 3). The results are then re-
viewed once again by independent experts prior to the Summary for Policymakers
being adopted by the member governments in a plenary session. The summary may
only reproduce information that is also contained in the main report. The group of
reviewing authors, selected on the basis of scientific expertise, decides whether the
reformulations proposed by the governments are correct (for more details see IPCC,
Procedures for the Preparation, Review, Acceptance, Adoption, Approval and Publi-
cation of IPCC Reports, 2013; [...]).

2. According to virtually unanimous scientific opinion, the rapid acceleration of glob-
al warming that is currently observable in comparison with historical levels is essen-
tially due to the change in the material balance of the atmosphere caused by anthro-
pogenic emissions. The increase in CO2 concentrations is deemed to play a
particularly significant role here (IPCC, Fifth Assessment Report, Climate Change
2013, The Physical Science Basis, Summary for Policymakers, 2016, p. 11; UBA,
Klima und Treibhauseffekt, 2020, p. 2 f.). Atmospheric concentrations of CO2 have
increased by 40% relative to pre-industrial times due primarily to fossil fuel emissions
and secondarily to deforestation and other land-use changes (IPCC, loc. cit., p. 11).

In simplified terms, the main relationships can be summarised as follows: human-
induced increases in concentrations of greenhouse gases in the atmosphere change
the Earth’s radiation balance and thus lead to global warming. The greenhouse gas-
es in the Earth’s atmosphere absorb the heat radiation emitted by the Earth and radi-
ate some of it back to the Earth’s surface. The heat radiation emitted by the green-
house gases thus reaches the Earth’s surface as additional heat radiation. In
compensating for incoming and outgoing heat, the Earth’s surface radiates more
heat. This makes the atmosphere near the ground warmer (IPCC, loc. cit., p. 11 f,;
Rahmstorf/Schellnhuber, Der Klimawandel, 9th ed. 2019, p. 12 f., 30 ff.; UBA, Klima
und Treibhauseffekt, 2020, p. 2). How far and how quickly the temperature will con-
tinue to rise in the future depends on the proportion of greenhouse gases in the at-
mosphere and is thus largely dependent on the amount of anthropogenically emitted
greenhouse gases, CO2 emissions in particular (IPCC, loc. cit., p. 17 f., 26). This is
because there is a nearly linear relationship between the total amount of climate-rel-
evant greenhouse gases emitted and the increase in mean surface temperatures
(SRU, Demokratisch regieren in &ékologischen Grenzen - Zur Legitimation von
Umweltpolitik, Special report, 2019, p. 36). Without additional measures to combat
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climate change, it is now considered likely that the global temperature will increase
by more than 3°C by 2100 (BMU, Climate Action in Figures, 2019 edition, p. 6 f.).

3. The greenhouse effect has a wide range of impacts on the environment and the
Earth’s climate. For example, it affects the ice masses (cryosphere). The conse-
quences of global warming include the decline of polar sea ice, the melting of the
continental ice sheets in Greenland and Antarctica, and the retreat of glaciers that
can be observed worldwide. These changes in ice masses are a significant contribu-
tor to the rise in sea levels (IPCC, Fifth Assessment Report, Climate Change 2013,
The Physical Science Basis, Summary for Policymakers, 2016, p. 7, 23 f.; Rahmstorf/
Schellnhuber, Der Klimawandel, 9th ed. 2019, p. 57, 59, 63 f.). By 2100, the rise in
global mean sea level is projected to be in the range of 26-77 cm if global warming is
1.5°C. If global warming reaches 2°C, the rise will be an additional 10 cm (IPCC,
Special Report, Global Warming of 1.5°C, Summary for Policymakers, 2018, p. 11).
Furthermore, there are indications that the thermohaline circulation of the North At-
lantic (Atlantic Meridional Overturning Circulation) is losing strength as a result of the
melting of the Greenland ice sheet and other fresh water inputs into the North At-
lantic. A considerable weakening would have a major impact on weather systems in
Europe, North America and elsewhere. The North Atlantic region would rapidly cool
by several degrees, while the southern hemisphere would warm up all the more. Oth-
er expected impacts include an increase in winter storms, precipitation and flooding
in northern Europe and a decrease in precipitation in southern Europe. The Sahel
could expect to see a decrease in precipitation with associated droughts (IPCC, Spe-
cial Report on the Ocean and the Cryosphere in a Changing Climate, Executive Sum-
mary, 2020, p. 75; Rahmstorf/Schellnhuber, Der Klimawandel, 9th ed. 2019, p. 66 f,;
SRU, Demokratisch regieren in 06kologischen Grenzen - Zur Legitimation von
Umweltpolitik, Special Report, 2019, p. 38; IPCC, Special Report, The Ocean and the
Cryosphere in a Changing Climate, 2019, p. 618, 621 f.). The climate-change-related
rise in temperature also has an impact on the position and strength of the jet stream
and thereby affects global wind patterns, which can in turn lead to unusually long-
lasting, large-scale and extreme weather events such as heavy precipitation, flood-
ing, hurricanes, heat waves and droughts (Rahmstorf/Schellnhuber, loc. cit., p. 68 ff.,
72; SRU, loc. cit., p. 38 f.).

Tipping point dynamics are regarded as posing a particular risk to ecological stabil-
ity as they can have far-reaching impacts on the environment. Tipping elements are
components of the Earth system that have special significance for the global climate
and which, when placed under increasing stress, undergo abrupt and often irre-
versible change. Examples include the Siberian and North American permafrost, the
ice masses in the polar zones, the Amazon rainforest, and major wind and ocean
current systems. Minor perturbations in a relevant environmental parameter — such
as the exceeding of a certain temperature limit — can cause these tipping elements to
transition into a qualitatively different state if the parameter value is already close to
a critical point, the tipping point. Tipping elements can also interact with one another.
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For example, the melting of the Greenland ice sheet could alter the Atlantic circula-
tion, which in turn could lead to a destabilisation of ice in the Antarctic. It cannot be
ruled out that a cascading series of such interactions could transform the Earth sys-
tem, but this area is still regarded as poorly researched (on tipping points: SRU, loc.
cit., p. 39 f. with further references).

4. If the global temperature rises by more than 3°C by 2100, which is considered
likely unless additional measures to combat climate change are taken, the conse-
quences of global warming and climate change are expected to be drastic (BMU, Cli-
mate Action in Figures, 2019 edition, p. 6 f.). However, even if the temperature in-
crease is lower, climate change will still have serious negative consequences for
individuals and societies (a). In Germany, climate change is already having a range
of direct impacts, the severity of which could massively escalate as global warming
progresses (b). Furthermore, Germany could also be indirectly affected by the con-
sequences of climate change in other parts of the world through an increase in cli-
mate-related human displacement and migration towards Europe (c).

a) The effects of recent climate-related extreme events — such as heat waves,
droughts, heavy rainfall, floods, hurricanes and forest fires — are regarded by the sci-
entific community as demonstrating significant human vulnerability to climate change.
The consequences of these climate-related extreme events include disruptions in
food production and water supply, damage to infrastructure and settlements, disease
and fatalities, as well as implications for people’s mental health and well-being (IPCC,
Fifth Assessment Report, Climate Change 2014, Impacts, Adaptation, and Vulnera-
bility, Summary for Policymakers, 2016, WGII-6). Human health is particularly vulner-
able to climate change. Changes in weather and climate patterns can lead to increas-
es in infectious diseases and non-communicable illnesses such as allergies. They
can also lead to an intensification of symptoms related to cardio-vascular and respi-
ratory complaints. Extreme events such as storms, floods, avalanches or landslides
pose immediate risks to life and limb. Moreover, they can increase social and psy-
chological pressures and trigger disorders such as stress, anxiety attacks and de-
pression (UBA, 2019 Monitoring Report on the German Strategy for Adaptation to
Climate Change, 2019, p. 31).

b) Climate change is already having multiple effects in Germany. By 2018, the coun-
try’s annual mean temperature had risen by 1.5°C compared to the pre-industrial era
(UBA, loc. cit., p. 7). The probability of extremely hot days occurring has increased.
Heat events caused by climate change are already posing a threat to human health
in Germany (Federal Government, Zweiter Fortschrittsbericht zur Deutschen Anpas-
sungsstrategie an den Klimawandel, 2020, p. 11; see also UBA, Vulnerabilitat
Deutschlands gegentiber dem Klimawandel, 2015, p. 603). The duration of summer
heat waves in Western Europe has roughly tripled since 1880. Climate projections
indicate that these developments will significantly worsen if greenhouse gas emis-
sions continue unabated. By the end of the 21st century, the number of heat waves
could potentially rise by as much as 5 events per year in northern Germany and 30
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events per year in southern Germany. The likelihood of temperature records being
broken is also set to increase dramatically. During the summer months in particular,
a tenfold increase in such events is considered realistic (Deutschlander/Machel, in:
Brasseur/Jacob/Schuck-Zdller (eds.), Klimawandel in Deutschland, 2017, p. 55).

The global rise in sea levels will also have an impact in Germany. Over the last 100
years, sea levels have risen about 20 cm in the German Bight and around 14 cm on
the German Baltic coast (Deutscher Wetterdienst, National Climate Report, 2017, p.
5). In the event of unmitigated emissions, the sea level is expected to rise by well
over one metre by the end of the 21st century. This does not even factor in the pos-
sibility of the ice sheets collapsing (Deutscher Wetterdienst, loc. cit, p. 29). Long-term
changes in mean sea level can significantly increase the probability of particularly
high storm surge levels occurring in the North Sea and Baltic Sea (WeiRe/Meinke, in:
Brasseur/Jacob/Schuck-Zoller (eds.), Klimawandel in Deutschland, 2017, p. 78).
German coastal regions are thus exposed to a greater risk of flooding. Coastal areas
in Germany are considered at risk if they are less than five metres above sea level
on the North Sea coast or less than three metres above sea level on the Baltic Sea
coast. This represents an area of around 13,900 square kilometres with 3.2 million
inhabitants. Storm surges pose a particular risk to cities near the coast such as Ham-
burg, Bremen, Kiel, Libeck, Rostock and Greifswald (UBA, Monitoring Report on the
German Strategy for Adaptation to Climate Change, 2019, p. 72).

The effects of climate change on groundwater formation are already apparent in
Germany (UBA, loc. cit., p. 48 f.). Rising temperatures cause higher overall evapora-
tion with the result that less water trickles down to infiltrate the groundwater. Months
with below-average groundwater levels compared to the long-term mean are becom-
ing significantly more frequent. A particularly strong trend towards low groundwater
levels can be seen in the low-precipitation areas of northeast Germany. This situation
is especially prevalent in Brandenburg, Sachsen-Anhalt and Mecklenburg-Vorpom-
mern. However, low groundwater levels are also clearly observable in regions with
particularly high precipitation, such as uplands and alpine regions (UBA, loc. cit., p.
48 f.). In other respects too, climate change is altering Germany’s water regime in
various areas. For example, water availability in the summer half of the year is de-
creasing significantly, the water temperature in lakes is rising, and water tempera-
tures in the North Sea and Baltic Sea are also increasing (UBA, loc. cit., p. 51 f., 56
f., 60 f., 82).

The increase in dryness and drought observed in Germany is regarded as being
particularly challenging. The associated dehydration of the soil is particularly critical
for agriculture. Soil humidity is crucial for the water supply level of plants. If soil hu-
midity falls beneath 30% to 40% of the so-called usable field capacity (nutzbare Feld-
kapazitat — nFK), there is a sharp decline in plant photosynthesis and growth. The
mean number of days with soil humidity levels below 30% nFK has significantly in-
creased in Germany since 1961, both for light sandy soil and for heavy soil, which
stores more water. Eastern Germany and the Rhein-Main region are particularly af-
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fected by increasingly dry soil (UBA, loc. cit., p. 26).

c) Climate change is also a significant driver of human displacement and migration.
People are already leaving their homes as a result of natural disasters and long-term
environmental changes such as increased droughts and rising sea levels. Apart from
having an adverse impact on health, the main negative consequences of the changes
are on food production and supply. The risk of famine is increasing. At the same time,
climate change exacerbates social inequalities and carries the potential risk of violent
conflict as competition for water, food and grazing land intensifies. Increased warm-
ing exposes low-lying coastal areas, deltas and small islands to particular risks asso-
ciated with sea level rise, including increased saltwater intrusion, flooding and dam-
age to infrastructure. As sea levels rise, the local population will abandon islands and
coastal zones due to periodic or permanent flooding. Increasingly pronounced
changes in the climate thus amplify worldwide refugee movements and could intensi-
fy international displacement and migration towards Europe (see German Advisory
Council on Global Change, Special Report, Climate Protection as a World Citizen
Movement, 2014, p. 28, 61; United Nations High Commissioner for Refugees (UN-
HCR), Climate Change, Disasters and Displacement, 2017, p. 1 ff.; IPCC, Special
Report, Global Warming of 1.5°C, Summary for Policymakers, 2018, p. 9; BMU, Cli-
mate Action in Figures, 2019 edition, p. 19; Rahmstorf/Schellnhuber, Der Klimawan-
del, 9th ed. 2019, p. 71, 75; UNHCR, Global Report 2019, p. 29 f.).

5. Since the start of industrialisation, more than half of all anthropogenic greenhouse
gas emissions have been caused by today’s industrialised countries. In recent years,
emissions from emerging nations have also skyrocketed. The largest current emitters
of greenhouse gases are the United States of America, the European Union, China,
Russia and India. Historically, Germany accounts for 4.6% of greenhouse gas emis-
sions. Per capita CO2 emissions in Germany were 9.2 tonnes in 2018 — almost twice
as high as the global average of 4.97 tonnes per capita (BMU, Climate Action in Fig-
ures, 2020 edition, p. 12).

While accounting for approximately 1.1% of the world’s population, Germany is cur-
rently responsible for almost 2% of annual greenhouse gas emissions. However, Ger-
many’s greenhouse gas emissions have fallen since 1990: whereas 1.251 giga-
tonnes of greenhouse gas were emitted in 1990, the figure for 2019 was down to
around 0.805 gigatonnes (BMU, loc. cit., p. 12 f., 27 f.; note that all the data for 2019
are indicated in the report as being estimates). In 2019, the energy sector accounted
for the largest share of greenhouse gas emissions. These emissions primarily stem
from the combustion of fossil fuels in power plants. Relative to 1990 levels, however,
these greenhouse gas emissions had fallen by 45% by 2019 (BMU, loc. cit., p. 29 ff.).
The industrial sector was the second largest greenhouse gas emitter in Germany in
2019. Here, greenhouse gases arise primarily in energy-intensive sectors involving
steel, chemicals, non-ferrous metals, cement, lime, glass and paper, as well as in in-
dustrial electricity supply. Compared to 1990, emissions in this area had dropped by
34% by 2019 (BMU, loc. cit, p. 33 ff.). The third largest source of greenhouse gas
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emissions in 2019 was the transport sector, with motor vehicles accounting for 94%
of emissions. Compared to 1990, greenhouse gas emissions in the transport sector
had fallen by 0.1% by 2019 (BMU, loc. cit., p. 36 ff.). However, this does not include
the figures for international aviation and shipping, where emissions increased com-
pared to 1990 (see UBA, Submission under the United Nations Framework Conven-
tion on Climate Change and the Kyoto Protocol 2020, National Inventory Report for
the German Greenhouse Gas Inventory 1990 — 2018, 2020, p. 159). This is followed
by the buildings sector, which incorporates emissions from private households and
from trade, commerce and services. Emissions in this sector are largely caused by
the burning of fossil fuels to provide heating and hot water. By 2019, they were down
by 42% relative to 1990 (BMU, Climate Action in Figures, 2020 edition, p. 40 f.). In
the agricultural sector, land use and livestock farming account for the largest share
of greenhouse gas emissions. The greenhouse gases of methane and nitrous oxide
are particularly relevant here. The sector’'s greenhouse gas emissions had dropped
by 24% by 2019 compared to 1990 (BMU, loc. cit., p. 42 f.). In the waste and recy-
cling management sector, greenhouse gas emissions had dropped by 76% by 2019
compared to 1990 (BMU, loc. cit., p. 44 f.).

As things presently stand, the only way to significantly slow down human-induced
climate change is by reducing CO2 emissions.

1. Human-induced climate change can be slowed down by limiting the increase in
concentrations of anthropogenic greenhouse gases in the Earth’s atmosphere (for
more details on the following, see SRU, Fiir eine entschlossene Umweltpolitik in
Deutschland und Europa, Umweltgutachten 2020, p. 39 ff., para. 9 f. with further ref-
erences). Due to the quantitative significance and particular longevity of COZ2, its con-
centration is particularly relevant here. There is presumed to be a roughly linear rela-
tionship between the total amount of anthropogenic CO2 emissions accumulated
over time and the global temperature increase. Only small amounts of anthropogenic
emissions are absorbed by the oceans and the terrestrial biosphere. The legislator
has assumed that 5% of the 1990 annual emissions would represent “net greenhouse
gas neutrality” for Germany (cf. the legal definition in § 2 no. 9 KSG; see also IPCC,
Special Report, Global Warming of 1.5°C, Summary for Policymakers, 2018, p. 24)
since this amount would be offset in particular by long-term sequestration in natural
carbon sinks such as soil, forests and water bodies (BTDrucks 19/14337, p. 24).
However, most of the remaining anthropogenic CO2 emissions stay in the atmos-
phere for a long time, where they accumulate and contribute to CO2 concentrations,
thereby having an impact on the Earth’s temperature. Unlike other greenhouse gas-
es, CO2 does not naturally leave the Earth’s atmosphere within a period of time rele-
vant for humans. This means that every additional amount of CO2 that enters the
Earth’s atmosphere and is not then artificially removed (see para. 33 below) perma-
nently increases the concentration of CO2 and leads to a further rise in temperature.
This temperature rise will continue even if greenhouse gas concentrations stabilise at
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a certain level. In order to limit global warming, it is therefore necessary to limit the
total cumulative global anthropogenic emissions of CO2 (IPCC, loc. cit., p. 12, C.1.3).

2. Limiting the further increase of CO2 concentrations in the Earth’s atmosphere can
primarily be achieved by reducing further CO2 emissions through not generating such
greenhouse gas emissions in the first place, for example by not burning fossil fuels.
Other options include measures which, although not actually preventing CO2 emis-
sions from being produced, do prevent them from being released into the atmos-
phere, or which can subsequently remove CO2 emissions from the atmosphere
(“negative emissions”; “carbon dioxide removal” - CDR; “carbon capture and storage”
- CCS). The IPCC considers the future use of such technologies to be essential, par-
ticularly in order to achieve the target of limiting global warming to 1.5°C or of subse-
quently returning to that level. However, negative emission technologies are currently
regarded as difficult to implement, at least on a larger scale. There are considerable
restrictions and concerns regarding economic viability, technical feasibility and inter-
national coordination, as well as in terms of the social impacts and, above all, the
emerging ecological risks (IPCC, Special Report, Global Warming of 1.5°C, Summa-
ry for Policymakers, 2018, p. 17 C.3; UBA, Position on Carbon Dioxide Removal,
2019; SRU, Umweltgutachten 2020, p. 62 ff.; see also Markus/Schaller/Gawel/Korte,
NuR 2021, p. 90 ff. with further references).

While not aimed at limiting climate change, another strategy is to alleviate its nega-
tive impacts, especially on people. This strategy is commonly referred to as “adapta-
tion” (cf. Federal Government, German Strategy for Adaptation to Climate Change,
17 December 2008). The options include reinforcement and heightening of dykes,
changes in agriculturally grown crops, forest conversion by planting tree species that
are suited to the respective site, new urban planning methods involving fresh-air cor-
ridors and green spaces to prevent urban heat islands, as well as the unsealing and
greening of suited areas (UBA, 2019 Monitoring Report on the German Strategy for
Adaptation to Climate Change, 2019, p. 72 f., p. 102 ff., 128 ff., 160 f., 162 ff; Federal
Government, Zweiter Fortschrittsbericht zur Deutschen Anpassungsstrategie an den
Klimawandel, 2020, p. 52 ff.).

3. Whether it is necessary to restrict the CO2 concentrations in the Earth’s atmos-
phere and the rise in temperature to particular levels — and what those levels should
be — is a question of climate policy. It cannot be answered by the natural sciences.
However, scientific findings do provide indications of the reductions required to meet
specific climate targets. In this respect, climate science and climate policy use a vari-
ety of different targets and measurement parameters relating to temperature, atmos-
pheric CO2 concentrations and CO2 emissions. The Paris climate targets (see para.
7 f. above) were formulated as maximum warming or temperature targets. The
methodological advantage of using such temperature targets lies in their direct corre-
lation with the effects of global warming, because the mean temperature of the Earth
is a core indicator for the state of the Earth system as a whole.
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In order to derive specifications for reducing CO2 emissions from a global tempera-
ture target, calculations based on climate physics must be used to translate the level
of warming into emitted CO2 quantities. Given the correlation between CO2 concen-
trations and global warming, this is a viable approach — even if some uncertainties
about the calculation do persist due to the complexity of the climate system (SRU,
loc. cit., p. 39 ff. para. 8 f.; more details under para. 216 ff. below). In view of the
almost linear correlation, it is possible to roughly state the maximum CO2 concentra-
tion that can be tolerated in the atmosphere if the Earth’s temperature is not to ex-
ceed a certain level. Furthermore, the CO2 concentration that has already been
reached is approximately known. On this basis, it is possible to determine roughly
how much CO2 can still be released into the Earth’s atmosphere and remain there
permanently without causing the desired temperature to be exceeded. If the (current-
ly small) amounts of negative CO2 emissions (i.e. emissions that never reach the at-
mosphere or are subsequently removed) are also factored in, the result is the total
(global) amount of CO2 that can still be emitted if the resultant warming of the Earth
is not to exceed the temperature limit. Within the climate policy and climate science
discourse, this amount is referred to as the “carbon budget” or “CO2 budget” (IPCC,
Special Report, Global Warming of 1.5°C, Summary for Policymakers, 2018, p. 12 f,,
24; SRU, loc. cit., p. 38 para. 3). The IPCC has drawn up a range of remaining global
CO2 budgets for different temperature targets with different probabilities (IPCC, Spe-
cial Report, Global Warming of 1.5°C, 2018, Chapter 2, p. 108, Tab. 2.2). On this ba-
sis, the Advisory Council has calculated a remaining budget for Germany that would
limit global warming to 1.75°C. In doing so, it based its calculations on the IPCC’s
figure of a 67% probability of complying with the target (SRU, loc. cit., p. 52; see para.
219 ff. below for more details on these assumptions and their reliability).

4. In order to achieve greenhouse gas neutrality by 2050 — which § 1 third sentence
KSG declares to be one of the fundamental tenets underlying the Federal Climate
Change Act — profound transformations will be necessary. In our current way of life,
virtually all forms of behaviour either directly or indirectly involve some emission of
CO2. Large industrial plants are not the only source of CO2 emissions — everyday
human behaviour also makes a direct or indirect contribution. While the CO2 rele-
vance of directly consuming fuel or electricity for heating, cooking, lighting, etc. is im-
mediately obvious, the CO2 aspect of other processes may only become apparent at
second glance. Greenhouse gas emissions occur not just when goods and services
are used, but along the entire value chain: first during production, then during storage
and transport, and finally in the context of disposal. The extraction of oil, the trans-
portation of fossil fuels, even the construction of wind farms — these all require energy
and therefore produce greenhouse gases. Some production processes such as in the
metal and chemical industries or in the manufacturing of mineral products are partic-
ularly energy-intensive and emissions-intensive. The cement industry, for example,
accounts for between 6% and 7% of anthropogenic CO2 emissions worldwide (cf.
UBA, Prozesskettenorientierte Ermittlung der Material- und Energieeffizienzpoten-
tiale in der Zementindustrie, 2020, p. 11 ff.). Meanwhile, the energy-intensive produc-
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tion of the foam and insulating materials, fire extinguishers, air conditioning systems,
aluminium products, soundproof windows, paints and adhesives that are used in the
construction industry contributes indirectly to greenhouse gas emissions without be-
ing directly visible. Under certain conditions, the use of consumer goods can also
have a major indirect impact on greenhouse gas emissions, as illustrated by the
textile industry. Greenhouse gas emissions from global textile production were esti-
mated at around 1.2 gigatonnes in 2015 — almost double the total emissions of in-
ternational shipping and aviation combined (UBA, Big Points des ressourcenscho-
nenden Konsums als Thema fiir die Verbraucherberatung — mehr als Energieef-
fizienz und Klimaschutz, 2019, p. 78 with further references; on the environmental
costs of specific product groups, see also UBA, Umweltkosten von Konsumagditern
als Ansatzpunkt zur Verbesserung marktlicher und nicht-marktlicher Verbraucherin-
formationen ,Zweites Preisschild®, 2020, p. 56 ff.). Throughout their lifecycles (pro-
duction, use, disposal), clothing and footwear account for approximately 8% of global
greenhouse gas emissions (European Topic Centre on Waste and Materials in a
Green Economy, Textiles and the environment in a circular economy, 2019, p. 2 with
further references). In order to achieve climate neutrality in our current way of life —
including in activities as common and mundane as the construction and utilisation of
new buildings or the wearing of clothes — fundamental changes and restrictions are
needed in patterns of production, consumption and everyday activity.

Iv.

With their constitutional complaints, the complainants primarily allege that the state
has failed to create a legal framework sufficient for reducing greenhouse gases, CO2
in particular. They claim that the reduction of CO2 emissions as set down in the Fed-
eral Climate Change Act is not adequate to stay within a remaining CO2 budget that
correlates with a 1.5°C temperature limit. The constitutional complaints primarily rely
on duties of protection arising from fundamental rights under Art. 2(2) first sentence
and Art. 14(1) GG, on a fundamental right to a future consistent with human dignity
and a fundamental right to an ecological minimum standard of living — which the com-
plainants derive from Art. 2(1) in conjunction with Art. 20a GG and from Art. 2(1) in
conjunction with Art. 1(1) first sentence GG — as well as on the requirement of a statu-
tory provision, and on the legislator’s duties of investigation and substantiation, which
the complainants refer to as “rationality obligations”.

1. The constitutional complaint in proceedings 1 BvR 2656/18 was lodged in 2018,
i.e. before the Federal Climate Change Act came into force. The Bundestag outlined
its position on the matter in a statement dated 6 December 2019. The Bundestag
parliamentary group BUNDNIS 90/DIE GRUNEN clarified its own position in a state-
ment dated 17 December 2019. The Federal Government outlined its position in a
statement dated 14 February 2020. By letter of 15 June 2020, the constitutional com-
plaint was amended to take account of the Federal Climate Change Act, which had
entered into force by that time.
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a) The complainants allege a failure to take action on the part of the legislator. Com-
plainants no. 1 to 11 claim that the state has violated its duties of protection arising
from Art. 2(2) first sentence GG and in part from Art. 14(1) GG due to the insufficien-
cy of its climate action. They also allege a violation of Art. 2(1) in conjunction with
Article 1(1) first sentence GG (“ecological minimum standard of living”) and a viola-
tion of fundamental freedoms in conjunction with Art. 20(3) GG due to a failure to ob-
serve the “essential matters doctrine” (Wesentlichkeitsgrundsatz) requiring that es-
sential matters be set out in parliamentary legislation. They contend that the Federal
Climate Change Act did nothing to alter their complaint as it lacks the necessary am-
bition. They challenge the national climate targets set out in § 3(1) KSG, the annual
emission amounts that are allowed under § 4(1) KSG and Annex 2, and the provision
in § 4(6) KSG on their future updating. Complainants no. 12 und 13 are environmen-
tal associations who — as “advocates of nature” — allege a violation of Art. 2(1) and
Art. 19(3) in conjunction with Art. 20a GG in conjunction with Art. 47 of the EU Char-
ter of Fundamental Rights and who likewise claim a violation of fundamental free-
doms in conjunction with Art. 20(3) GG due to a failure to observe the essential mat-
ters doctrine.

[..]

b) aa) The German Bundestag considers the constitutional complaint to be inadmis-
sible und unfounded.

[..]

bb) The parliamentary group of BUNDNIS 90/DIE GRUNEN in the Bundestag dis-
agrees with the statement by the Bundestag. [...]

cc) The Federal Government considers the constitutional complaint to be inadmis-
sible. [...]

[.]

2. The constitutional complaint in proceedings 1 BvR 288/20 is directed against the
Federal Climate Change Act.

a) The complainants are predominantly adolescents and young adults. They claim
the violation of a fundamental right to a future consistent with human dignity, which
they derive from Art. 1(1) in conjunction with Art. 20a GG, the violation of a funda-
mental right arising from Art. 2(2) first sentence in conjunction with Art. 20a GG, the
violation of their occupational freedom (Art. 12(1) GG), and the violation of the guar-
antee of property (Art. 14(1) GG), in each case also in conjunction with Art. 20(3) GG
with regard to related guarantees laid down in Art. 2 and 8 of the European Conven-
tion on Human Rights. They regard the climate action efforts of the German legislator
as insufficient. They object to the national climate target for the year 2030 specified
in § 3(1) KSG (greenhouse gas reduction of at least 55% compared to 1990), which
they claim is insufficient, and they challenge the annual emission amounts allowed
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until 2030 specified in § 4(1) third sentence KSG in conjunction with Annexes 1 and
2, which they claim have been set too high. In addition, they challenge the provisions
of § 4(3) second sentence KSG in conjunction with Art. 5 of the European Effort Shar-
ing Regulation, because these allow unused national emission allocations to be sold
to other EU Member States, thereby negating the effect of increased national climate
action efforts. They argue that the legislator has thereby failed to fulfil its duties of
protection.

[..]

b) aa) The German Bundestag considers the constitutional complaint to be inadmis-
sible und unfounded. [...]

[..]

bb) The Federal Government has issued a single statement covering the proceed-
ings 1 BVvR 78/20, 1 BvR 96/20 and 1 BvR 288/20. [...]

It contends that the constitutional complaints are inadmissible. [...]

3. a) The complainants in proceedings 1 BvR 96/20 are children and adolescents
who challenge what in their view are insufficient national climate action efforts, which
they regard as violating their fundamental rights under Art. 2(2) first sentence and Art.
14(1) GG. They challenge § 3(1), § 4(1) third sentence in conjunction with Annexes
1 and 2, § 4(3), (5) and (6), § 8 and § 9 KSG, as well as what they regard as the
legislator’s persistent failure to take suitable and prospectively sufficient measures to
stay within the remaining CO2 budget. Furthermore, the complainants view the Fed-
eral Climate Change Act as incompatible with the minimum required standard of ra-
tional justification for legislative action — a standard they regard as being rooted in
fundamental rights — because the legislator did not take sufficient account of the
IPCC'’s findings.

[..]

b) aa) The German Bundestag considers the constitutional complaint [...] to be in-
admissible und unfounded. [...]

[.]
bb) [...]

4. The complainants in proceedings 1 BvR 78/20 live in Bangladesh and in Nepal.
They claim that the Federal Republic of Germany has violated its duties of protection
arising from Art. 2(2) first sentence and Art. 14(1) first sentence GG due to insufficient
climate action efforts.

a) The complainants submit that Bangladesh and Nepal are particularly vulnerable
in a range of different ways to changes in climatic conditions and are directly endan-
gered by ongoing climate change.
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[.]

b) aa) The German Bundestag considers the constitutional complaint to be inadmis-
sible und unfounded. [...]

[.]

bb) The Federal Government holds the view that the special non-domestic circum-
stances of the matter exclude the possibility of a fundamental rights violation from the
outset. [...]

B.

Insofar as the complainants are natural persons, their constitutional complaints are
admissible. This applies insofar as they claim that duties of protection arising from
fundamental rights have been violated. The complainants can in some cases claim a
violation of their fundamental right to life and physical integrity (Art. 2(2) first sentence
GG) and some of them can claim a violation of their fundamental right to property
(Art. 14(1) GG) (see Il 1, C | below for more details) because it is possible that the
state, in adopting the Federal Climate Protection Act, might have taken only insuffi-
cient measures to reduce greenhouse gas emissions and to limit global warming. The
complainants living in Bangladesh and Nepal also have standing in this respect be-
cause it cannot be ruled out from the outset that the fundamental rights of the Basic
Law also oblige the German state to protect them against the impacts of global cli-
mate change (see Il 1, C Il below for more details). Insofar as the complainants live
in Germany, their fundamental rights might have been violated by the fact that they
will have to accept considerable reduction burdens and corresponding losses of free-
dom in the post-2030 period because of the climate action that will then be constitu-
tionally necessary due to what they regard as the overly generous amounts of green-
house gas emissions allowed by the Federal Climate Change Act until the year 2030
(see Il 4, C Ill below for more details). The constitutional complaints are admissible
insofar as they challenge § 3(1) second sentence and § 4(1) third sentence KSG in
conjunction with Annex 2. In all other respects, the constitutional complaints are not
admissible.

Insofar as the constitutional complaints are directed against provisions of the Fed-
eral Climate Change Act, they have an admissible subject matter.

1. The complainants essentially claim that the legislator has violated their funda-
mental rights by not taking sufficient measures to reduce greenhouse gas emissions
and limit global warming. The constitutional complaint in proceedings 1 BvR 2656/18
was lodged before the Federal Climate Change Act was passed. The initial complaint
was therefore directed solely at the state’s failure to take action. Now that the Federal
Climate Change Act has been adopted, the complainants — like those in the other
proceedings — claim that the Act fails to satisfy constitutional requirements.
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[.]
2.1...]

Insofar as the complainants are natural persons, they have standing with regard to
§ 3(1) second sentence and § 4(1) third sentence KSG in conjunction with Annex 2.
In light of what the complainants regard as the overly generous emission amounts
allowed until 2030 under these provisions, it ultimately seems possible that duties of
protection arising from fundamental rights in Art. 2(2) first sentence and Art. 14(1) GG
have been violated, and moreover that the complainants who live in Germany are
potentially faced with immense reduction burdens after 2030 which might jeopardise
their freedom — freedom that is comprehensively protected by fundamental rights — in
an unconstitutional manner. In all other respects, the possibility of a fundamental
rights violation is ruled out or at least has not been sufficiently demonstrated.

1. Insofar as the complainants are natural persons, they have standing with regard
to § 3(1) second sentence and § 4(1) third sentence KSG in conjunction with Annex
2 on the grounds of a possible violation of state duties of protection arising from Art.
2(2) first sentence and Art. 14(1) GG. By contrast, the violation of a duty of protection
arising from Art. 12(1) GG that is additionally claimed in proceedings 1 BvR 288/20
does not provide grounds for standing. Complainants no. 12 and 13 in proceedings 1
BVR 2656/18 do not claim any violation of duties of protection.

a) The challenged provisions might have violated duties of protection arising from
Art. 2(2) first sentence and Art. 14(1) GG but not from Art. 12(1) GG. With regard to
§ 3(1) second sentence and § 4(1) third sentence KSG in connection with Annex 2, a
violation of a duty of protection appears possible. With regard to the other challenged
provisions, the possibility of a violation of a duty of protection has not been sufficiently
demonstrated.

aa) (1) The complainants’ fundamental right to protection arising from Art. 2(2) first
sentence GG might have been violated. The protection of life and physical integrity
under Art. 2(2) first sentence GG extends to protection against impairments caused
by environmental pollution (cf. Decisions of the Federal Constitutional Court,
Entscheidungen des Bundesverfassungsgerichts — BVerfGE 49, 89 <140 f.>; estab-
lished case-law; on Art. 2 of the European Convention on Human Rights (ECHR),
see also European Court of Human Rights (ECtHR), Oneryildiz v. Turkey, Judgment
of 30 November 2004, no. 48939/99, para. 89 ff.; ECtHR, Budayeva and Others v.
Russia, Judgment of 20 March 2008, no. 15339/02 inter alia, para. 128 ff.; on Art. 8
ECHR see ECtHR, Cordella and Others v. Italy, Judgment of 24 January 2019, nos.
54414/13 and 54264/15, para. 157 ff. with further references). It also includes protec-
tion against risks to human life and health caused by climate change. The legislator
might have violated its duty of protection by affording insufficient protection against
health impairments and risks to life caused by climate change. It is true that climate
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change is a genuinely global phenomenon and could obviously not be stopped by the
German state on its own. However, this does not render it impossible or superfluous
for Germany to make its own contribution towards protecting the climate (see para.
199 ff. below for more details).

Insofar as the complainants are the owners of properties they describe as being
jeopardised by climate change, a violation of the legislator’s duty to protect property
arising from Art. 14(1) GG is also a possibility (cf. BVerfGE 114, 1 <56>). However,
insofar as the complainants in proceedings 1 BvR 288/20 claim a violation of Art.
12(1) GG because climate change prevents them from continuing to run a family farm
or hotel, the possibility of a violation of a duty of protection that goes beyond the pro-
tection of tangible property is not apparent.

(2) The complainants in proceedings 1 BvR 78/20 who live in Bangladesh and in
Nepal also have standing. The Federal Constitutional Court has yet to clarify whether
the Basic Law’s fundamental rights oblige the German state to contribute towards
protecting people abroad against impairments caused by the effects of global climate
change and under what circumstances such a duty of protection could potentially be
violated. The validity of German fundamental rights vis-a-vis these complainants
does not appear to be ruled out from the outset (see para. 173 ff. below for more de-
tails).

bb) (1) § 3(1) second sentence and § 4(1) third sentence KSG in conjunction with
Annex 2 might be incompatible with the duties of protection arising from fundamental
rights. With these provisions, the legislator might have given permission for excessive
amounts of CO2 to be emitted until 2030 — something that would contribute towards
further climate change and thereby jeopardise the health, in some cases even the
lives, and the property of the complainants.

(2) With regard to the other provisions challenged by the constitutional complaints,
the possibility of a violation of duties of protection arising from fundamental rights has
neither been demonstrated, nor is it apparent.

This applies insofar as the complainants in proceedings 1 BvR 288/20 object to the
fact that § 4(3) second sentence KSG in conjunction with Art. 5 of the European Effort
Sharing Regulation permits the transfer of emission allowances to other Member
States. There is no need to clarify whether the constitutional complaint’'s admissibility
is already invalidated in this respect by the fact that § 4(3) second sentence KSG
merely declares that Art. 5 of the European Effort Sharing Regulation remains unaf-
fected, and that the latter provision is part of EU law and thus in principle not subject
to review by the Federal Constitutional Court. The constitutional complaint is in any
case insufficiently substantiated in this respect (§ 23(1) second sentence, § 92 of the
Federal Constitutional Court Act, Bundesverfassungsgerichtsgesetz — BVerfGG).
The complainants do not address the different flexibility options contained in Art. 5 of
the European Effort Sharing Regulation and do not demonstrate how their usage,
when viewed from a European or global perspective, could diminish the overall effec-

32/78

100

101

102

103

104



tiveness of climate action. Yet this overall effectiveness is significant in view of the
genuinely global nature of climate change. The complainants have not established
that this effectiveness has been diminished by the challenged provisions.

[..] 105-107

b) aa) The complainants are presently affected in their own fundamental rights by
the provisions governing the amount of greenhouse gas emissions allowed until 2030
in § 3(1) second sentence 2 and § 4(1) second sentence KSG in conjunction with
Annex 2. As things currently stand, global warming caused by anthropogenic green-
house gas emissions is largely irreversible (see para. 32 above). It cannot be ruled
out from the outset that the complainants will see climate change advancing to such
a degree in their own lifetimes that their rights protected under Art. 2(2) first sentence
GG and Art. 14(1) GG will be impaired ([...]). The possibility of a violation of the Con-
stitution cannot be negated here by arguing that a risk of future harm does not repre-
sent a current harm and therefore does not amount to a violation of fundamental
rights. Even provisions that only begin posing significant risks to fundamental rights
over the course of their subsequent implementation can fall into conflict with the Ba-
sic Law (cf. BVerfGE 49, 89 <141>). This is certainly the case where a course of
events, once embarked upon, can no longer be corrected (see also BVerfGE 140, 42
<58 para. 59> with further references).

The complainants are not asserting the rights of unborn persons or even of entire
future generations, neither of whom enjoy subjective fundamental rights ([...]; on ob-
jective protection, see para. 146 below). Rather, the complainants are invoking their
own fundamental rights.

Nor are the constitutional complaints an inadmissible actio popularis. The mere fact
that very large numbers of people are affected does not exclude persons from being
individually affected in their own fundamental rights (see VG Berlin, Judgment of 31
October 2019 — 10 K 412.18, para. 73; see also BVerfG, Order of the Third Chamber
of the First Senate of 21 January 2009 - 1 BvR 2524/06 -, para. 43). In constitutional
complaint proceedings, it is not generally required that complainants are especially
affected — beyond simply being individually affected — in some particular manner that
differentiates them from all other persons (unlike the case-law on Art. 263(4) TFEU,
cf. GCEU, Order of 8 May 2019, Carvalho, T-330/18, EU:T:2019:324, para. 33 ff.;
see also BVerfG, Order of the Second Chamber of the Second Senate of 15 March
2018 - 2 BVR 1371/13 -, para. 47; [...]).

bb) By contrast, § 4(6) KSG — which concerns the setting of annual emission
amounts for the post-2030 period and is challenged here on the grounds of incom-
patibility with the requirement of a statutory provision — does not presently or directly
affect the complainants since it merely contains an authorisation to enact ordinances.
Nor is there any risk of an irreversible violation of constitutional law in this respect. If
a future ordinance were to violate duties of protection arising from fundamental rights
on the grounds of having an insufficient legal basis, protection would be available
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from the Federal Constitutional Court by way of a subsequent constitutional com-
plaint.

2. Art. 20a GG cannot be directly relied upon to establish standing to lodge a con-
stitutional complaint. It is true that the protection mandate laid down in Art. 20a GG
encompasses climate action (see para. 198 below). It is also a justiciable provision
(see para. 205 ff. below). However, Art. 20a GG does not entail any subjective rights
(cf. BVerfG, Order of the First Chamber of the First Senate of 10 May 2001 - 1 BvR
481/01 inter alia -, para. 18; Order of the First Chamber of the First Senate of 5 Sep-
tember 2001 - 1 BvR 481/01 inter alia -, para. 24; Order of the Third Chamber of the
First Senate of 10 November 2009 - 1 BvR 1178/07 -, para. 32; [...]). Proposals for
including a subjective fundamental right to environmental protection in the Constitu-
tion have been repeatedly discussed (cf. BTDrucks 10/990; BTDrucks 11/663), but
with the constitutional reforms of 1994, the legislator decided against making any
such amendment. This is why Art. 20a GG is located outside the fundamental rights
part of the Constitution. Furthermore, Art. 20a GG is not mentioned in Art. 93(1) no.
4a GG, which lists the rights that may be asserted by way of a constitutional com-
plaint when they are violated. Accordingly, the Federal Constitutional Court has re-
peatedly described the provision as being a fundamental national objective (Staat-
szielbestimmung) (cf. BVerfGE 128, 1 <48>; 134, 242 <339 para. 289>).

3. Neither the “fundamental right to an ecological minimum standard of living” as-
serted by the complainants in proceedings 1 BvR 2656/18, nor the similar “right to a
future consistent with human dignity” claimed in proceedings 1 BvR 288/20 can be
invoked here to establish standing to lodge a constitutional complaint. It is unneces-
sary to conclusively determine the extent to which such rights are protected by the
Basic Law. The legislator would not have violated them in any case.

A right to an “ecological minimum standard of living” (6kologisches Existenzmini-
mum) is derived among other things from the “minimum standard of living consistent
with human dignity” (menschenwlirdiges Existenzminimum) guaranteed under Art.
1(1) in conjunction with Art. 20(1) GG (cf. BVerfGE 125, 175 <222 et seq.>), whereby
minimum ecological standards are regarded as a precondition for a minimum stan-
dard of living ([...]). It is true that physical survival or even the possibilities for cultivat-
ing interpersonal relationships and taking part in social, cultural and political life (cf.
BVerfGE 125, 175 <223>) could not be guaranteed by economic safeguards alone if
the only environment available for this purpose had been radically altered by climate
change and had become toxic by human standards. However, other fundamental
rights already make it obligatory to maintain minimum ecological standards that are
essential for fundamental rights, thereby making it obligatory to afford protection
against environmental degradation “of catastrophic or even apocalyptic proportions”
(BVerfG, Order of the Second Chamber of the Second Senate of 18 February 2010 -
2 BVvR 2502/08 -, para. 13). Nevertheless, alongside the duties of protection arising
from Art. 2(2) first sentence with regard to physical and mental well-being and from
Art. 14(1) GG, a mechanism for safeguarding the ecological minimum standard could
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indeed acquire its own independent validity if, in an environment transformed to the
point of being toxic, adaptation measures (see para. 34 above) would still be capa-
ble of protecting life, physical integrity and property but not the other prerequisites for
social, cultural and political life. Another conceivable scenario is that adaptation mea-
sures would have to be so extreme that they would no longer allow for meaningful
social, cultural and political interaction and participation.

However, it is not ascertainable that the state has violated requirements incumbent
upon it to avert existential threats of catastrophic or even apocalyptic proportions.
Germany has ratified the Paris Agreement and the legislator has not remained inac-
tive. In the Federal Climate Change Act, it has set down concrete specifications for
the reduction of greenhouse gases (see § 3(1) second sentence, § 4(1) third sen-
tence KSG in conjunction with Annex 2). These reduction targets, which have been
specified until 2030, do not in themselves lead to climate neutrality but will be updat-
ed (cf. § 4(1) fifth sentence KSG) in line with the long-term goal of achieving green-
house gas neutrality by 2050 (§ 1 third sentence KSG). If the necessary efforts are
made within this framework, it does seem possible — insofar as Germany can con-
tribute towards resolving the problem — to at least prevent catastrophic conditions
from occurring. Another question is whether the post-2030 burdens inherently built
into the framework — burdens that will entail restrictions on freedom — can be justified
under constitutional law or whether the Federal Climate Change Act has inadmissibly
offloaded reduction burdens onto the future and onto whomever will then bear re-
sponsibility (see para 116 ff. below).

4. With regard to their fundamental freedoms, complainants no. 1 to 11 in proceed-
ings 1 BVR 2656/18 and the complainants in proceedings 1 BvR 96/20 and 1 BvR
288/20 have standing to lodge constitutional complaints insofar as they challenge §
3(1) second sentence and § 4(1) third sentence KSG in conjunction with Annex 2,
because under these provisions they may be faced with substantial burdens to re-
duce greenhouse gas emissions from the year 2031 onwards. The scale of the ensu-
ing restrictions on fundamental rights is already partially determined by the aforemen-
tioned provisions. This advance effect on future freedom might have violated the
fundamental rights of the complainants.

a) aa) (1) The fundamental freedoms of the complainants might have been violated
on the grounds that the Federal Climate Change Act offloads significant portions of
the greenhouse gas reduction burdens required under Art. 20a GG onto the
post-2030 period. Further mitigation efforts might then be necessary at extremely
short notice, placing the complainants under enormous (additional) strain and com-
prehensively jeopardising their freedom protected by fundamental rights. Practically
all forms of freedom are potentially affected because virtually all aspects of human
life involve the emission of greenhouse gases (see para. 37 above) and are thus po-
tentially threatened by drastic restrictions after 2030. Freedom is comprehensively
protected by the Basic Law through special fundamental rights, and in any case
through the general freedom of action enshrined in Art. 2(1) GG as the elementary
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fundamental right to freedom (cf. BVerfGE 6, 32 <36 f.>; established case-law). Free-
dom might be jeopardised in an unconstitutional manner by § 3(1) second sentence
and § 4(1) third sentence KSG in conjunction with Annex 2 if these provisions were
to allow overly generous amounts of CO2 to be emitted in the near term, thereby
offloading the necessary reduction burdens onto the future at the expense of future
freedom. It is true that no reduction burdens deemed constitutionally unreasonable
may be imposed on the complainants even in the future; their fundamental rights will
continue to protect them against unreasonable impairments of freedom. However,
the definition of reasonable (zumutbar) will to some extent be determined in light of
the constitutional obligation to take climate action (Art. 20a GG). This, reinforced by
similar protection obligations arising from fundamental rights, will demand greater re-
ductions in greenhouse gas emissions than is presently the case and will therefore
justify more severe restrictions on freedom if the risk posed by climate change does
indeed increase.

(2) The amounts of greenhouse gas emissions that are allowed until 2030 under §
3(1) second sentence and § 4(1) third sentence KSG in conjunction with Annex 2
have an impact on the reduction efforts that will be required thereafter. Even now,
these amounts already play a role in determining future restrictions on fundamental
rights — not just in factual terms, but with advance legal effects. This is partly due to
the largely irreversible impact of CO2 emissions on the Earth’s temperature, and part-
ly to the fact that the Basic Law does not allow the state to remain inactive while cli-
mate change progresses ad infinitum. One key factor influencing the extent of the
potential loss of freedom is the amount of time left for making the social and econom-
ic transition to climate neutrality — something that will at some point be required under
constitutional law in order to tackle climate change.

(a) There is a direct causal link between anthropogenic climate change and concen-
trations of human-induced greenhouse gases in the Earth’s atmosphere (on the cur-
rent state of scientific knowledge, see paras. 18 ff. and 32 ff. above). CO2 emissions
are particularly significant in this regard. Once they have entered the Earth’s atmos-
phere, they are virtually impossible to remove as things currently stand. This means
that anthropogenic global warming and climate change resulting from earlier periods
cannot be reversed at some later date. At the same time, with every amount of CO2
emitted over and above a small climate-neutral quantity, the Earth’s temperature ris-
es further along its irreversible trajectory and climate change also undergoes an irre-
versible progression. If global warming is to be halted at a specific temperature limit,
nothing more than the amount of CO2 corresponding to this limit may be emitted. The
world has a so-called remaining CO2 budget. If emissions go beyond this remaining
budget, the temperature limit will be exceeded.

(b) However, unmitigated aggravation of global warming and climate change would
not be in accordance with the Basic Law. Apart from being at odds with the duties of
protection arising from fundamental rights, it would primarily conflict with the obliga-
tion under Art. 20a GG to take climate action, which the legislator has specified by
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formulating the target — now the relevant standard under constitutional law — of lim-
iting global warming to well below 2°C and preferably to 1.5°C above pre-industrial
levels (see para. 208 ff. below for more details). This temperature limit correlates with
an — albeit not precisely quantifiable — remaining national CO2 budget that is derived
from the remaining global budget (see para. 216 ff. below). Once this national CO2
budget has been used up, any further CO2 emissions may only be allowed if the in-
terest in doing so takes constitutional precedence over, in particular, the obligation
to take climate action arising from Art. 20a GG (see para. 198 below). Behaviour di-
rectly or indirectly involving CO2 emissions would then be constitutionally acceptable
only if the fundamental freedoms supporting such behaviour were capable of prevail-
ing within the necessary balancing process, whereby the relative weight accorded to
any climate-harmful exercise of freedom will steadily decrease as climate change in-
tensifies. In terms of the legal framework governing CO2-relevant behaviour, Art. 20a
GG is accorded increasing normative weight even before the constitutionally relevant
budget is entirely used up because, regardless of any concerns from the constitu-
tional law perspective, it would be neither responsible nor realistic to initially allow
CO2-relevant behaviour to continue unabated but then to suddenly demand climate
neutrality once the remaining budget had been completely exhausted. As ever more
of the CO2 budget is consumed, the requirements arising from constitutional law to
take climate action become ever more urgent and the potential impairments of funda-
mental rights that would be permissible under constitutional law become ever more
extreme ([...]). The restrictions on freedom that will be necessary in the future are thus
already built into the generosity of the current climate change legislation. Climate ac-
tion measures that are presently being avoided out of respect for current freedom will
have to be taken in future — under possibly even more unfavourable conditions — and
would then curtail the exact same needs and freedoms but with far greater severity.

(c) The amount of time remaining is a key factor in determining how far freedom
protected by fundamental rights will have to be restricted — or how far fundamental
rights may be respected — when making the transition to a climate-neutral society and
economy. If alternative CO2-free and climate-neutral forms of behaviour were avail-
able and sufficiently established in society so that any CO2-producing exercise of
freedom could at least be partially replaced, the prohibition of climate-harming behav-
iour would entail less intrusive restrictions on freedom than if such alternatives did
not exist. For example, if a fully developed CO2-neutral transport system were in
place and the necessary vehicles and other transportation equipment were manufac-
tured in a CO2-neutral manner, the loss of freedom associated with banning all
CO2-producing transport and manufacturing activities would be much less extensive
than if such alternatives were not available. Yet it will be some time before techno-
logical progress and other developments enable CO2-intensive processes and prod-
ucts to be largely replaced or avoided, especially considering that such innovations
will have to be introduced on a massive scale in nearly all areas of economic produc-
tion and in practically every aspect of how people live. Given the extent of the requi-
site socio-technological transformation, long-term restructuring plans and phase-out
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trajectories are considered necessary (SRU, Flir eine entschlossenene Umweltpolitik
in Deutschland und Europa, Umweltgutachten, 2020, p. 51 ff., para. 33). This means
that the relative mildness or severity of the restrictions on freedom depend on how
much time still remains for transitioning to CO2-free alternatives, how early this
process is initiated, and how far the overall CO2 emission levels have already been
lowered. If a society that is geared towards a CO2-intensive lifestyle is forced to
switch to climate-neutral behaviour within an extremely short period of time, the re-
strictions on freedom are likely to be enormous (][...], see also Federal Government,
Denkschrift zum Ubereinkommen von Paris vom 12. Dezember 2015, BTDrucks 18/
9650, p. 30 para. 8; IPCC, Special Report, Global Warming of 1.5°C, Summary for
Policymakers, 2018, p. 18 para. D.1.3; [...]; similarly Hoge Raad of the Netherlands,
Judgment of 20 December 2019, 19/00135, no. 7.4.3).

(3) Every consumed part of the CO2 allowance reduces the remaining budget, nar-
rows the possibilities for any other CO2-relevant exercise of freedom and shortens
the time left for initiating and completing a socio-technological transformation. It does
at least seem possible that the Basic Law’s fundamental rights — as intertemporal
guarantees of freedom — afford protection against provisions that allow such con-
sumption without taking sufficient account of the future freedom jeopardised as a re-
sult (on subjective rights in the context of freedom (to shape one’s life) that is to be
distributed over time and across generations, see also BVerfGE 129, 124 <170>;
132, 195 <242 para. 112; 246 f. para. 124>; 135, 317 <401 para. 163 f.>; 142, 123
<231 para. 213> — on Art. 38(1) first sentence in conjunction with Art. 20(1) and (2)
GG).

bb) Freedom in the post-2030 future might, as the complainants allege, be specifi-
cally impaired by the fact that the amounts of CO2 emissions allowed until 2030 are
overly generous in the Federal Climate Change Act. There might be a lack of precau-
tionary measures that are sufficient to respect future freedom. § 3(1) second sen-
tence and § 4(1) third sentence KSG in conjunction with Annex 2 specify the amounts
of CO2 emissions allowed until 2030 and thereby determine how much of the remain-
ing CO2 budget may be used up. They are thus a cause of the fundamental rights
impairment under consideration here and can give rise to standing to lodge a consti-
tutional complaint in this respect also.
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[..] 124-125

cc) (1) The constitutional complaints are sufficiently substantiated in this respect (§
23(1) second sentence, § 92 BverfGG). The complainants have shown in extensive
detail that the provisions governing the period until 2030 in the Federal Climate
Change Act would lead to what they regard as excessive consumption of the remain-
ing budget so that extraordinary efforts would subsequently be required in order to
reduce CO2 emissions. [...]

(2) The complainants largely base their claim on duties of protection arising from
fundamental rights under Art. 2(2) first sentence and Art. 14(1) GG, a “right to a future
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consistent with human dignity” and a “fundamental right to an ecological minimum
standard of living”. In their view, this gives rise to protection against what they regard
as being the overly generous legal framework for emissions contained in § 3(1) sec-
ond sentence and § 4(1) third sentence KSG in conjunction with Annex 2. It is true
that only in proceedings 1 BvR 2656/18 are the burdens of future reduction measures
explicitly addressed in the more general context of fundamental freedoms. The Fed-
eral Constitutional Court nonetheless reviews all the fundamental rights that require
consideration within the subject matter at issue (cf. BVerfGE 147, 364 <378 para. 36>
with further references; 148, 267 <278 para. 27>). Thus, the question of whether the
challenged provisions are compatible with fundamental freedoms must form part of
the review in all the proceedings here.

(3) However, the constitutional complaint of complainants no. 12 and 13 in proceed-
ings 1 BVR 2656/18 is insufficiently substantiated in this respect [...].

b) The complainants are presently, individually and directly affected in their funda-
mental freedoms by § 3(1) second sentence and § 4(1) third sentence KSG in con-
junction with Annex 2.

aa) The described risk of future restrictions on freedom gives rise to fundamental
rights being presently affected because this risk is built into the current legislation.
Any exercise of freedom directly or indirectly involving CO2 emissions after 2030 is
jeopardised precisely because § 3(1) second sentence and § 4(1) third sentence
KSG in conjunction with Annex 2 allow possibly excessive amounts of greenhouse
gas emissions until 2030. Insofar as this causes the remaining CO2 budget to be
used up, the effect is irreversible because no method is currently known for removing
CO2 emissions from the Earth’s atmosphere on a large scale. Since future impair-
ments of fundamental rights could potentially be set into irreversible motion today,
and given that lodging a constitutional complaint to address the ensuing restrictions
on freedom might be futile by the time the impairments have arisen, the complainants
already have standing to lodge a constitutional complaint at the present time (on this
see BVerfGE 140, 42 <58 para. 59> with further references; established case-law).

bb) The complainants are individually affected in their own freedom. They are them-
selves capable of experiencing the measures necessary to reduce CO2 emissions
after 2030. The fact that the restrictions will affect virtually everyone then living in
Germany does not exclude the complainants from being individually affected (see
para. 110 above).

The situation is different with regard to the complainants in proceedings 1 BvR 78/
20 who live in Bangladesh and in Nepal. They are not individually affected in this re-
spect. In their case, it can be ruled out from the outset that a violation of their funda-
mental freedoms might arise from potentially being exposed some day to extremely
onerous climate action measures because the German legislator is presently allow-
ing excessive amounts of greenhouse gas emissions with the result that even stricter
measures would then have to be taken in Germany in the future. The complainants
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live in Bangladesh and Nepal and are thus not subject to such measures.

cc) The other complainants are also directly affected. This applies where interfer-
ence with a legal position is not only caused by some further legal act or depends
upon such an act being issued (cf. BVerfGE 140, 42 <58 para. 60>). In the case at
hand, the actual impairment of fundamental rights will only arise as a result of a future
legal framework (see para. 120 above), but since it is irreversibly built into the current
legislation, the complainants are indeed directly affected today.

[.]

5. Insofar as complainant no. 9 in proceedings 1 BvR 2656/18 claims a violation of
the general freedom of action under Art. 2(1) GG on the grounds of being denied a
climate and environment-friendly way of life, he has provided insufficient reasons in
substantiation of this claim (§ 23(1) second sentence, § 92 BVerfGG).

6. As “advocates of nature”, the environmental associations (appearing as com-
plainants no. 12 and 13 in proceedings 1 BvR 2656/18) claim — on the basis of Art.
2(1) in conjunction with Art. 19(3) and Art. 20a GG in the light of Art. 47 of the EU
Charter of Fundamental Rights — that the legislator has failed to take suitable mea-
sures to limit climate change and has thereby disregarded binding requirements un-
der EU law to protect the natural foundations of life. However, the Basic Law and
constitutional procedural law make no provision for this kind of standing to lodge a
constitutional complaint. Although the Basic Law’s environmental protection mandate
in Art. 20a GG would obviously have greater impact if its enforcement were strength-
ened by the possibility of seeking individual legal protection before the Federal Con-
stitutional Court, the Constitution has not been amended by the legislator to provide
for such a possibility (see para. 112 above).

Furthermore, Art. 47 of the EU Charter of Fundamental Rights does not make an-
other interpretation possible or necessary. [...] It is not in any case apparent that en-
vironmental associations would need to be given the opportunity to lodge a constitu-
tional complaint themselves on the grounds of the alleged violation of the Effort
Sharing Decision. It is furthermore doubtful whether the alleged violation of the Effort
Sharing Decision has even occurred. Germany might have fulfilled its obligation to
reduce greenhouse gas emissions by 14% by 2020 compared to 2005 in the areas
covered in the Decision. It is true that when the Federal Climate Change Act was
passed, the legislator itself assumed that this obligation would not be met (cf. BT-
Drucks 19/14337, pp. 1 and 17). But Germany’s greenhouse gas emissions dropped
considerably in 2020 as a result of the coronavirus pandemic; overall emission levels
were more than 40% below the levels of the reference year 1990 (Agora En-
ergiewende, Die Energiewende im Corona-Jahr: Stand der Dinge 2020, 2021, p. 31).
This means that Germany’s 2020 target of reducing its greenhouse gas emissions by
a total of 40% compared to 1990 will probably be reached, at least for a short period.
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The constitutional complaints satisfy the requirements of the exhaustion of legal
remedies (§ 90(2) BVerfGG) insofar as they are directed against statutory provisions.

[..]

138

[..] 139-140

V.

The Federal Climate Change Act’s background in EU law does not rule out the ad-
missibility of the constitutional complaints. The challenged provisions are not fully de-
termined by EU law. It is true that the Federal Climate Change Act might be regarded
in some respects as implementing EU law within the meaning of Art. 51(1) first sen-
tence of the EU Charter of Fundamental Rights. The legislator assumed that the Fed-
eral Climate Change Act would create the framework for implementing the Federal
Republic of Germany’s obligations under the European Effort Sharing Regulation (cf.
BTDrucks 19/14337). However, according to the case-law of the Federal Constitu-
tional Court (cf. BVerfGE 152, 152 <168 para. 39> with further references - Right to
be forgotten I) and the European Court of Justice (cf. CJEU, Judgment of 26 Febru-
ary 2013, Akerberg, C-617/10, EU:C:2013:105, para. 29), this does not preclude a
review of conformity with the Basic Law.

C.

The constitutional complaints are partially successful. While it is not ascertainable
that the legislator has violated its constitutional duties to protect the complainants
against the risks of climate change (I and Il), fundamental rights have nonetheless
been violated because the emission amounts allowed by the Federal Climate Change
Act in the current period are capable of giving rise to substantial burdens to reduce
emissions in later periods (lll). In this respect, § 3(1) second sentence and § 4(1) third
sentence KSG in conjunction with Annex 2 violate the fundamental rights of the com-
plainants in proceedings 1 BvR 96/20 and 1 BvR 288/20 and of complainants no. 1
to 11 in proceedings 1 BvR 2656/18. This risk to fundamental freedoms is not uncon-
stitutional on the grounds of any violation of objective constitutional law. No violation
of Art. 20a GG can ultimately be ascertained (Il 2 a). However, there is a lack of pre-
cautionary measures required by fundamental rights in order to guarantee freedom
over time and across generations — precautionary measures aimed at mitigating the
substantial emission reduction burdens which the legislator offloaded onto the
post-2030 period with the challenged provisions and which it will then have to impose
on the complainants (and others) due to Art. 20a GG and due to the obligation arising
from fundamental rights to afford protection against impairments caused by climate
change (Il 2 b).
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The risks posed by climate change give rise to duties of protection under Art. 2(2)
first sentence and Art. 14(1) GG vis-a-vis the complainants who live in Germany (see
para. 173 ff. below on the complainants who live in Bangladesh and in Nepal). How-
ever, it cannot be ascertained that these duties of protection have been violated.

1. a) The fundamental right to the protection of life and health enshrined in Art. 2(2)
first sentence GG obliges the state to afford protection against the risks of climate
change. The state must combat the considerable potential risks emanating from cli-
mate change by taking steps which — with the help of international involvement — con-
tribute to stopping human-induced global warming and limiting the ensuing climate
change. These steps must be supplemented by positive measures aimed at alleviat-
ing the consequences of climate change (“adaptation measures”).

aa) Art. 2(2) first sentence GG imposes on the state a general duty of protection of
life and physical integrity. Apart from providing the individual with a defensive right
against state interference, this fundamental right also encompasses the state’s duty
to protect and promote the legal interests of life and physical integrity and to safe-
guard these interests against unlawful interference by others (cf. BVerfGE 142, 313
<337 para. 69> with further references; established case-law). The duties of protec-
tion derived from the objective dimension of this fundamental right are, in principle,
part of the subjective enjoyment of this fundamental right. Thus, if duties of protection
are violated, the fundamental right enshrined in Art. 2(2) first sentence GG is also vi-
olated, and affected individuals can oppose such a violation by lodging a constitution-
al complaint (cf. BVerfGE 77, 170 <214>; established case-law).

The state’s duty of protection arising from Art. 2(2) first sentence GG does not take
effect only after violations have already occurred. It is also oriented towards the future
(cf. BVerfGE 49, 89 <140 et seq.>; 53, 30 <57>; 56, 54 <78>; 121, 317 <356>). The
duty to afford protection against risks to life and health can also establish a duty to
protect future generations ([references to German legal scholarship]). This is all the
more applicable where irreversible processes are at stake. However, this duty to af-
ford intergenerational protection has a solely objective dimension because future
generations — either as a whole or as the sum of individuals not yet born — do not yet
carry any fundamental rights in the present (see para. 109 above; [...]).

bb) The protection of life and physical integrity under Art. 2(2) first sentence GG en-
compasses protection against impairments and degradation of constitutionally guar-
anteed interests caused by environmental pollution, regardless of who or what cir-
cumstances are the cause (cf. BVerfGE 49, 89 <140 f.>; established case-law; [...]).
According to the case-law of the European Court of Human Rights, the European
Convention on Human Rights also imposes positive obligations on the state to pro-
tect life and health against risks posed by environmental pollution (on Art. 2 ECHR,
see ECtHR, Oneryildiz v. Turkey, Judgment of 30 November 2004, no. 48939/99,
para. 89 ff.; ECtHR, Budayeva and Others v. Russia, Judgment of 20 March 2008,
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no. 15339/02, para. 128 ff.; on Art. 8 ECHR, see ECtHR, Cordella and Others v. Italy,
Judgment of 24 January 2019, nos. 54414/13 and 54264/15, para. 157 ff. with further
references; [...]). However, as far as is apparent, this does not lead to protection of
greater scope than that afforded under Art. 2(2) first sentence GG.

The state’s duty of protection arising from Art. 2(2) first sentence GG also includes
the duty to protect life and health against the risks posed by climate change (see also
VG Berlin, Judgment of 31 October 2019 - 10 K 412.18 - para. 70; [...]). In view of
the considerable risks that increasingly severe climate change may also entail for the
legal interests protected under Art. 2(2) first sentence GG — for example through heat
waves, floods or hurricanes (see para. 22 ff. above) — the state is obliged to afford
this protection to the current population and also, in light of objective legal require-
ments, to future generations.

On the one hand, Art. 2(2) first sentence GG obliges the state to afford protection
by taking measures that help to limit anthropogenic global warming and the associat-
ed climate change (cf. also Art. 2(1)(a) PA). The fact that the German state is inca-
pable of halting climate change on its own and is reliant upon international involve-
ment because of climate change’s global impact and the global nature of its causes
does not, in principle, rule out the possibility of a duty of protection arising from fun-
damental rights ([...]). The global dimension is nonetheless significant for determining
the content of the duty of climate-change-related protection arising from Art. 2(2) first
sentence GG. For example, the state must involve the international level in seeking
to resolve the climate problem. Insofar as the duty of protection arising from Art. 2(2)
first sentence GG is directed at the risks posed by climate change, it compels the
state to engage in internationally oriented activities to tackle climate change at the
global level and requires it to promote climate action within the international frame-
work (for example through negotiations, via treaties or in organisations). National
measures embedded within this framework then make a contribution towards halting
climate change (see para. 200 f. below for more details with regard to Art. 20a GG).

On the other hand, where climate change is not preventable or has already taken
place, Art. 2(2) first sentence GG also obliges the state to address the risks by imple-
menting positive measures aimed at alleviating the consequences of climate change
(referred to as “adaptation measures”, see para. 164 below for more details). These
measures are additionally necessary in order to keep the risks posed by the actual
impacts of climate change to levels that are tolerable under constitutional law (cf. also
Art. 2(1)(b) PA).

b) It is not presently ascertainable that the duty of protection arising from fundamen-
tal rights has been violated by the provisions challenged as insufficient by the com-
plainants.

aa) The question of whether sufficient measures have been taken to fulfil duties of
protection arising from fundamental rights can only be reviewed by the Federal Con-
stitutional Court to a limited extent (cf. BVerfGE 77, 170 <214 et seq.>; 79, 174
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<202>; established case-law). There is an essential difference between the subjec-
tive, defensive rights against state interference that arise from fundamental rights on
the one hand, and the state’s duties of protection that result from the objective dimen-
sion of fundamental rights on the other. In terms of purpose and content, defensive
rights are aimed at prohibiting certain forms of state conduct, whereas duties of pro-
tection are essentially unspecified. It is for the legislator to decide how risks should be
tackled, to draw up protection strategies and to implement those strategies through
legislation. Even where the legislator is under obligation to take measures to protect
a legal interest, it retains, in principle, a margin of appreciation and evaluation as well
as leeway in terms of design (cf. BVerfGE 96, 56 <64>; 121, 317 <356>; 133, 59 <76
para. 45>; 142, 313 <337 para. 70>; established case-law). However, this does not
mean that the question as to the effectiveness of state protective measures is beyond
the scope of review by the Federal Constitutional Court where a duty of protection
does exist. The Federal Constitutional Court will find a violation of a duty of protection
if no precautionary measures whatsoever have been taken, or if the adopted provi-
sions and measures prove to be manifestly unsuitable or completely inadequate for
achieving the required protection goal, or if the provisions and measures fall signifi-
cantly short of the protection goal (cf. BVerfGE 142, 313 <337 f. para. 70> with further
references; established case-law).

bb) This is ultimately not the case here.

(1) The German legislator has taken precautionary measures that are not manifestly
unsuitable. The legislator has made efforts towards limiting climate change, not least
by introducing the provisions of the Federal Climate Change Act challenged here.
The adopted provisions are not manifestly unsuitable for safeguarding the interests
protected under Art. 2(2) first sentence GG.

A manifestly unsuitable protection strategy would be one that concerned itself with
reducing greenhouse gas emissions without pursuing the goal of climate neutrality
(cf. § 2 no. 9 KSG). Global warming can only be stopped if greenhouse gas emissions
are kept down to climate-neutral levels (see para. 32 above). The Federal Climate
Protection Act is not oblivious to this fact. It is based on the commitment to pursue
the goal of greenhouse gas neutrality by 2050 (§ 1 third sentence KSG). The speci-
fied reduction quota of at least 55% by 2030 compared to 1990 levels (§ 3(1) second
sentence KSG) is clearly just an interim goal on the path towards climate neutrality.

However, the goal of neutrality by a specific year and the reduction target formulat-
ed in § 3(1) second sentence KSG would not in themselves be suitable for guaran-
teeing compliance with a particular temperature limit because there would be nothing
to specify how much greenhouse gas may be emitted in the intervening period (see
para. 125 above). Ultimately, the extent of global warming and climate change de-
pends on the total volume of greenhouse gas remaining in the Earth’s atmosphere.
And here, the Federal Climate Change Act does more than merely set down reduc-
tion quotas and climate neutrality goals to be reached by a particular year. § 3(1) first
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sentence KSG specifies that greenhouse gas emissions must be reduced in gradual
steps. This requirement of continuous reduction is not confined to a specific target
year but remains effective until greenhouse gas neutrality has been achieved. Fur-
thermore, § 4(1) third sentence KSG in conjunction with Annex 2 quantifies and limits
the exact amount of emissions allowed in Germany until 2030, albeit with figures
not covering all greenhouse gas emissions. While it is true that the annual emission
amounts for the post-2030 period are only due to be updated at a later stage (§ 4(1)
fifth sentence KSG, § 4(6) KSG), they must nonetheless continue decreasing in ac-
cordance with § 3(1) first sentence KSG. In principle, this legislative technique is suit-
able for guaranteeing compliance with a particular temperature limit and thus for af-
fording protection against the risks posed by climate change.

(2) Nor can it be ascertained that the protective framework set out by the legislator
would be completely inadequate for achieving the protection goal required under Art.
2(2) first sentence GG. A completely inadequate approach would be to allow climate
change to simply run its course, using nothing but adaptation measures (see para.
34 above) to implement the protection mandate arising from fundamental rights (cf.
Rechtbank Den Haag, Judgment of 24 June 2015, C/09/456689 / HA ZA 13-1396,
no. 4.75.; Hoge Raad of the Netherlands, Judgment of 20 December 2019, 19/00135,
no. 7.5.2). In Germany as elsewhere, adaptation measures on their own would not
be enough to sufficiently contain the risks posed to life and health over the long term
([...])- The legislator must therefore protect life and health by, in particular, taking ac-
tion to stop climate change. The legislator is doing this with the Federal Climate
Change Act and other laws that limit greenhouse gas emissions.

(3) Nor is it ultimately apparent that the challenged provisions fall significantly short
of the protection of life and health required under Art. 2(2) first sentence GG. It should
be noted that the complainants regard even the Paris Agreement’s climate target —
upon which the Federal Climate Change Act is based pursuant to § 1 third sentence
KSG - as being insufficient (a). They also contend that the reduction specifications
laid down in the Federal Climate Change Act are not suitable for reaching even this
target (b), and they claim that the climate action measures already taken are not suf-
ficient to even meet the reduction specifications laid down in the Federal Climate
Change Act (c).

(a) Pursuant to § 1 third sentence KSG, the Federal Climate Change Act is based
on the obligation under the Paris Agreement to limit the increase in the global aver-
age temperature to well below 2°C and preferably to 1.5°C above pre-industrial levels
(“Paris target”). Yet the complainants argue that the duty of protection arising from
Art. 2(2) first sentence GG can only be fulfilled by pursuing the target of limiting global
warming to a maximum of 1.5°C. It is widely believed that average global warming
above 1.5°C would have significant consequences for the climate (cf. BMU, Climate
Action in Figues, 2019 edition, p. 10). This is based in particular on the IPCC’s Spe-
cial Report published in 2018 on the consequences of global warming of 1.5°C
(IPCC, Special Report, Global Warming of 1.5°C, 2018; see also IPCC, Special Re-
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port, Global Warming of 1.5°C, Summary for Policymakers, 2018).

It should be noted that the Special Report never asserts that warming must be lim-
ited to 1.5°C. In fact, no such assertion could purport to be a scientific conclusion be-
cause the decision on how much global warming can and should be allowed is es-
sentially a normative matter involving an evaluation. Instead, the Special Report
compares the consequences of a 1.5°C global warming scenario with a 2°C warming
scenario. In summary, the report concludes that the climate-related risks for natural
and human systems are lower in a 1.5°C warming scenario than in a 2°C warming
scenario (IPCC, Special Report, Global Warming of 1.5°C, Summary for Policymak-
ers, 2018; summary p. 5, A.3). This comparison does not prove the absolute neces-
sity of limiting global warming to 1.5°C.

Nevertheless, the target of a 1.5°C maximum increase has become the focus of at-
tention primarily because the IPCC Special Report indicates that this level clearly re-
duces the probability of so-called tipping points being crossed (cf. also Hoge Raad of
the Netherlands, Judgment of 20 December 2019, 19/00135, paras. 4.2, 4.4;
Supreme Court of Ireland, Judgment of 31 July 2020, 205/19, para. 3.7). In terms of
the negative implications for humanity and the environment, the crossing of tipping
points would actually be more problematic than the direct consequences of tempera-
ture increase. It could trigger a qualitative transformation of major environmental sub-
systems (see para. 21 above). In the 2018 Special Report, the IPCC stepped up its
risk assessment in this respect. Whereas only a few years ago the IPCC’s 5th As-
sessment Report classified the risk of tipping points being crossed as “moderate” in
the event of 1.6°C warming and “high” in the event of 4°C, the IPCC now assumes
the risk to be “moderate” in the event of 1°C warming and “high” in the event of 2.5°C
(IPCC, Special Report, Global Warming of 1.5°C, 2018, Chapter 3, p. 257 f., 3.5.2.5,
medium confidence). For example, the IPCC now takes into account potential addi-
tional CO2 release from future permafrost thawing (IPCC, Special Report, 1.5°C
Global Warming, Summary for Policymakers, 2018, p. 12, C.1.3). In particular, ma-
rine ice sheet instability in Antarctica and irreversible loss of the Greenland ice sheet
could result in multi-metre rises in sea level over a period of hundreds to thousands
of years. This could be triggered at between around 1.5°C and 2°C of global warming
(IPCC, loc. cit., p. 7, B.2.2, medium confidence). In light of these findings, a certain
margin of safety would be created if global warming were limited to 1.5°C ([...]).

If the legislator has nonetheless based the national climate change legislation on
the commitment undertaken by the Parties to the Paris Agreement to limit global
warming to well below 2°C and preferably to 1.5°C, this may be regarded as political-
ly too unambitious. However, given the considerable uncertainty which the IPCC it-
self has documented by stating ranges and levels of confidence, the legislator
presently retains significant decision-making leeway in fulfilling its duty of protection
arising from fundamental rights (cf. BVerfGE 49, 89 <131>; 83, 130 <141 f.>), espe-
cially since it also has to reconcile the requirements of health protection with conflict-
ing interests (cf. BVerfGE 88, 203 <254>).
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Contrary to what the complainants assume, it is not presently ascertainable that the
legislator has exceeded this leeway by taking the Paris target as a basis. The viola-
tion of duties of protection arising from fundamental rights cannot be derived directly
from normative assumptions and conclusions relating to climate action. Although
there are large areas of overlap between taking climate action and protecting human
life and physical integrity as expressed in Art. 2(2) first sentence GG, these fields are
not identical; measures that might be necessary to preserve a climate that is
favourable to the environment, animals and humans might not be required if the sole
purpose were to protect the life and health of humans alone, and vice versa. Indeed
it cannot be ruled out from the outset that while a temperature limit of 1.5°C may be
advisable to tackle climate change, human life and health would nevertheless be suf-
ficiently protected by the Paris target of limiting the temperature increase to well be-
low 2°C and preferably 1.5°C — as adopted by the German legislator.

Differences between the requirements of taking climate action and the requirements
of protecting human health can also arise because the risks posed to human life and
health by climate change can to some extent be alleviated by adaptation measures.
While climate change as such cannot be prevented by adaptation measures and all
efforts must therefore be directed towards the limitation of global warming, adaptation
measures are, in principle, a viable option for affording supplementary protection
against risks to life and health. The German adaptation strategy describes a wide
range of different measures by which the impacts of climate change could be ab-
sorbed and severe consequences averted (see in particular Federal Government,
German Strategy for Adaptation to Climate Change, 2008; UBA, 2019 Monitoring Re-
port on the German Strategy for Adaptation to Climate Change, 2019; Federal Gov-
ernment, Zweiter Fortschrittsbericht zur Deutschen Anpassungsstrategie an den Kli-
mawandel, 2020). For instance, the climate-induced warming of cities can be
alleviated by appropriate architecture or urban and landscape planning. Fresh air can
be channelled into urban centres along ventilation corridors, for example via unob-
structed fresh air channels and extensive green spaces acting as “cold islands” (Fed-
eral Government, German Strategy for Adaptation to Climate Change, 2008, p. 18 f.;
UBA, loc. cit., p. 160 f.). Protection against the increasing flood risks in river basins
could be stepped up by way of passive safety measures, above all by preserving
non-built areas, as well as by active river regulation. The use of open spaces for set-
tlement and infrastructure could be reduced (UBA, loc. cit., p. 229) and efforts could
be made on restoring, unsealing, renaturing and reforesting suitable land (Federal
Government, German Strategy for Adaptation to Climate Change, 2008, p. 41). The
impact of destructive flooding in connection with intense rain events could be reduced
by installing non-return valves or by modifying drainage systems (Federal Govern-
ment, loc. cit., p. 23). With regard to human health in Germany, the Federal Govern-
ment’s Progress Report thus concludes that medium to high levels of vulnerability will
be accompanied in the near future by medium to high adaptive capacity (Federal
Government, Fortschrittsbericht zur Deutschen Anpassungsstrategie an den Kii-
mawandel, 2015, p. 55).
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If the executive and legislative branches therefore assume that by limiting the in-
crease in the average temperature to well below 2°C and preferably to 1.5°C (§ 1
third sentence KSG), the impact of climate change in Germany could be alleviated
using adaptation measures to an extent that would allow the level of protection re-
quired under Art. 2(2) first sentence GG to be reached, they are not overstepping the
decision-making leeway afforded to them in fulfilling the duty of protection arising
from fundamental rights — at least not presently.

(b) The complainants furthermore allege that the reduction targets specified until
2030 in § 3(