57 8.Ct. NATIONAL LABOR RELATIONS BD. v. JONES & LAUGHLIN S. CORP.

615

301 U.S.

301 U.S. 1

NATIONAL LABOR RELATIONS BOARD
v. JONES & LAUGHLIN STEEL
CORPORATION.

No. 419.

Argued Feb. 10, 11, 1937,
Decided April 12, 1937.

1. Master and servant &>15

In a proceeding under the National La-
bor Relations Act on charges that defend-
ant violated the act by engaging in un-
fair labor practices affecting commerce,
where defendant did not take advantage of
its opportunity to present evidence to re-
fute that offered to show discrimination and
coercion, and the findings of the Board that
employees were discharged because of union
activity and to discourage membership in
the union were supported by evidence, there
was no ground for setting aside the order
of the Board so far as the facts were con-
cerned (National Labor Relations Act of
1935, 29 U.S.C.A. § 151 et seq.).

2. Commerce &7

Authority of the federal government
over interstate commerce may not be push-
ed to such an extreme as to destroy the dis-
tinction which the commerce clause itself
establishes between commerce among the
several states and the internal concerns of
the state (Const. Amend. 10).

3. Statutes €205

Courts may not deny effect to specific
provisions of the National Labor Relations
Act which Congress had constitutional pow-
er to enact by superimposing upon them in-
ferences from general legislative declara-
tions of an ambiguous character, even if
found in the same statute (National Labor
Relations Act of 1935, 28 U.S.C.A. § 151
et seq.).

4. Constltutional law €48

As between two possible interpretations
of a statute, by one of which it would be
unconstitutional, and by the other valid,
it is the plain duty of the courts to adopt
that which will save the act, and, even to
avoid a serious doubt, the rule is the same.

5. Constltutional law €48

National Labor Relations Act empower-
ing the National Labor Relations Board to
prevent any person from engaging in un-
fair labor practices affecting commerce as

therein defined may be construed so as to
operate within the sphere of constitutional
authority as it purports to reach only what
may be deemed to burden or obstruct inter-
state or foreign commerce, and thus quali-
fled must be construed as contemplating the
exercise of control within constitutional
bounds (National Labor Relations Act of
1935, §§ 2, 10, 29 U.S.C.A. §§ 151 et seq., 152
(6, 7), 160; Const. Amend. 5).

6. Commerce €16

Acts which directly burden or obstruct
interstate or foreign commerce or its free
flow are within the reach of congressional
power and are not rendered immune becausc
they grow out of labor disputes.

7. Master and servant €16

National Labor Relations Act, so far as
it safeguards the right of employees to self-
organization and to select representatives of
their own choosing for collective bargaining,
or other mutual protection, without re-
straint or coercion by their employer, does
not invade the constitutional rights of em-
ployers and employees (National Labor Re-
lations Act of 1935, §§ 7, 8, 29 U.S.C.A. §§
157, 158; Const. Amend. 5).

8. Commerce &>16

Congressional authority to protect in-
terstate commerce from burdens and ob-
structions is not limited to transactions
which can be deemed to be an essential part
of a flow of interstate or foreign commerce,
and burdens and obstructions may be due
to injurious action springing from other
sources.

9. Commerce €&=>1

Power to regulate commerce is a power
to enact all appropriate legislation for its
protection or advancement, to adopt meas-
ures to promote its growth and insure its
safety, and to foster, protect, control, and
restrain,

10. Commerce &5

Power of Congress to regulate com-
merce is plenary and may be exerted to
protect interstate commerce no matter what
the source of the dangers which threaten it.

11. Commerce &>16

Though activities may be intrastate in
character when separately considered, if
they have such a close and substantial rela-
tion to interstate commerce that their con-
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trol is essential or appropriate to protect
that commerce from burdens and obstruc-
tions, Congress has power to exercise that
control.

12. Commerce €16

Powers of Congress to regulate com-
merce may not be extended so as to em-
brace effects upon interstate commerce so
indirect and remote that to embrace them
would effectually obliterate the distinction
between what is national and what is lo-
cal, and create a completely centralized gov-
ernment, the question necessarily being one
of degree.

13. Commerce €43

Manufacturing operations of a large
steel company organized on a national scale
and drawing raw materials from various
other states and shipping out the finished
product to all parts of the nation held to
have such close and intimate relation to ‘in-
terstate commerce” that Congress had con-
stitutional authority to safeguard the rights
of its employees to self-organization and
freedom in the choice of representatives for
collective bargaining as was done by the
National Labor Relations Act (National La-
bor Relations Act of 1935, 29 U.S.C.A. §
151 et seq.).

4. Constitutional law €=275(1)

Master and servant €16

National Labor Relations Act, so far as
it restrains employers for the purpose of
preventing an unjust interference with the
right of employees to organize for the pur-
pose of securing the redress of grievances
and to promote agreements with employers
relating to rates of pay and conditions of
work, is not an arbitrary or capricious re-
straint on the employer’s right to conduct
his business within the due process clause
and other constitutional restrictions (Na-
tional Labor Relations Act of 1935, 29 U.S.
C.A. § 151 et seq.; Const. Amend. 5).

15. Master and servant €=16

Provision of National Labor Relations
Act that representatives designated or se-
lected for purpose of collective bargaining
by majority of employees in unit appropri-
ate for such purposes shall be the exclusive
representatives of all the employees in such
unit for purposes of collective bargaining in
respect to rates of pay, wages, hours of em-
ployment, or other conditions of employ-
ment, is designed only to prevent collective
bargaining with any one purporting to rep-
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resent employees other than the representa-
tives selected, and does not preclude such
individual contracts as employer may elect
to make directly with individual employees
(National Labor Relations Act of 1935, § 9
(a), 29 U.S.C.A. § 159(a).

16. Master and servant €=16

National Labor Relations Act does not
compel agreements between employers and
employees or any agreement whatever, or
prevent the employer from refusing to make
a collective contract and hiring individuals
on whatever terms the employer may by
unilateral action determine, but proceeds on
the theory that free opportunity for nego-
tiation is likely to promote industrial peace
and bring about adjustments and agree-
ments, which the act in itself does not at-
tempt to compel (National Labor Relations
Act of 1935, 29 U.S.C.A. § 151 et seq.).

17. Master and servant €16

That the National Labor Relations Act
is claimed to be one-sided in its application
and to subject the employer to supervision
and restraint, and leave untouched abuses
for which employees may be responsible,
does not affect the power of Congress to en-
act it, as the legislative authority exerted
within its proper field need not embrace all
evils within its reach (National Labor Rela-
tions Act of 1935, 29 U.S.C.A. § 151 et seq.).

18. Master and servant €216

National Labor Relations Act establish-
ing standards to which the National Labor
Relations Board must conform, requiring
complaint, notice, and hearing, requiring the
Board to receive evidence and make find-
ings which are to be conclusive only if sup-
ported by evidence, and providing for re-
view of the order of the Board by a desig-
nated court when all questions of jurisdic-
tion, regularity of proceeding, and questions
of constitutional right or statutory author-
ity are open to examination, affords ade-
quate opportunity to secure judicial protec-
tion against arbitrary action and is not un-
constitutional with respect to its procedural
provisions (National Labor Relations Act

of 1935, 29 U.S.C.A. § 151 et seq.; Const.
art. 3, § 2; Amend. §).
{9. Master and servant €=15

Order of National Labor Relations

Board requiring employer to reinstate em-
ployees discharged because of union activi-
tles and for the purpose of discouraging
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membership in the union held authorized by
statute (National Labor Relations Act of
1935, § 10(c), 29 U.S.C.A. § 160(c).

20. Master and servant €16

National Labor Relations Act, so far
as it authorizes National Labor Relations
Board to require reinstatement of employees
discharged in violation of provisions of the
statute, held within the power of the Con-
gress (National Labor Relations Act of 1935,
§ 10(c), 29 U.S.C.A. § 160(c).

21, Jury &=19(1)

National Labor Relationg Act, in au-
thorizing National Labor Relations Board
to require reinstatement of employees dis-
charged in violation of the statute, and to
direct payment of wages for time lost by
the discharge, does not violate constitu-
tional right of trial by jury, as the Consti-
tution preserves the right which existed un-
der the common law when the Amendment
to the Constitution was adopted and a pro-
ceeding under the statute is a statutory
proceeding unknown to the common law
(National Labor Relations Act of 1935, § 10
{c), 29 U.S.C.A. § 160(c); Const. Amend. 7).

Mr. Justice McREYNOLDS, Mr. Jus-
tice VAN DEVANTER, Mr. Justice SUTH-
ERLAND, and Mr. Justice BUTLER, dis-
senting.

c—*—-—— |

On Writ of Certiorari to the United
States Circuit Court of Appeals for the
Fifth Circuit.

Proceeding by the National Labor Rela-
tions Board against the Jones & Laughlin
Steel Corporation for enforcement of an
order of the Board. "The petition was
denied by the Circuit Court of Appeals
[83 F.(2d) 998], and the petitioner brings
certiorari,

Reversed and remanded.

[

Messrs. Homer S. Cummings, Atty. Gen.,
and Stanley F. Reed, Sol. Gen., and J, War-
ren Madden, both of Washington, D. C,
for petitioner,

12
Mr. Earl F. Reed, of Pittsburgh, Pa,,
for respondent.

22
Mr. Chief Justice HUGHES delivered
the opinion of the Court.
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In a proceeding under the National
Labor Relations Act of 1935 the Nation-
al Labor Relations Board found that the
respondent, Jones & Laughlin Steel Cor-
poration, had violated the act by engaging
in unfair labor practices affecting com-
merce., The proceeding was instituted by
the Beaver Valley Lodge No. 200, affiliated
with the Amalgamated Association of Iron,
Steel and Tin Workers of America, a labor
organization. The unfair labor practices
charged were that the corporation was dis-
criminating against members of the union
with regard to hire and tenure of em-
ployment, and was coercing and intimidat-
ing its employees in order to interfere with
their self-organization. ‘The discrimina-
tory and coercive action alleged was the
discharge of certain employees.

The National Labor Relations Board,
sustaining the charge, ordered the corpora-
tion to cease and desist from such discrim-
ination and coercion, to offer reinstatement
to ten of the employees named, to make
good their losses in pay, and to post for
thirty days notices that the corporation
would not discharge or discriminate against
members, or those desiring to become mem-
bers, of the labor union. As the corpora-
tion failed to comply, the Board petitioned
the Circuit Court of Appeals to enforce
the order. The court denied the petition
holding that the order lay beyond the
range of federal power. 83 F.(2d) 998.
We granted certiorari. 299 U.S. 534, 57
S.Ct. 119, 81 L.Ed. —.

The scheme of the National Labor Re-
lations Act—which is too long to be quoted
in full—may be briefly stated. The first
section (29 U.S.C.A. § 151) sets forth find-
ings with respect to the injury to commerce
resulting from the denial by employers of
the right of employees to organize and
from the refusal of employers to accept the
procedure of col

23

lective bargaining. There

follows a declaration that it is the policy of

the United States to eliminate these causes

of obstruction to the free flow of com-
merce.? The act

24
then defines the terms it

1Act of July 5, 1935, 49 Stat. 449, 29
U.S.C. § 151 et seq. (29 U.S.C.A. § 151
et seq.).

2 This section is as follows: .

“Section 1. The denial by employers
of the right of employees to organize

57 8.C1.—391,

and the refusal by employers to accept
the procedure of collective bargaining lead
to strikes and other forms of industrial
strife or unrest, which have the intent
or the necessary effect of burdening or
obstructing commerce by (a) impairing
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uses, including the terms “commerce” and
“affecting commerce.” Section 2 (29 U.S.
C.A. § 152). It creates the National Labor
Relations Board and prescribes its organ-
ization. Sections 3-6 (29 U.S.C.A. §§ 153-
156). It sets forth the right of employees
to self-organization and to bargain collec-
tively through representatives of their own
choosing. Section 7 (29 U.S.C.A. § 157).
It defines “unfair labor practices.” Sec-
tion 8 (29 U.S.C.A. § 158). It lays down
rules as to the representation of employees
for the purpose of collective bargaining.
Section 9 (29 U.S.C.A. § 159). The Board
is empowered to prevent the described un-
fair labor practices affecting commerce and
the act prescribes the procedure to that
cnd. The Board is authorized to petition
esignated courts to secure the enforce-
ment of its order. The findings of the
Board as to the facts, if supported by evi-
dence, are to be conclusive. If either
party on application to the court shows
that additional evidence is material and
that there were reasonable grounds for the
failure to adduce such evidence in the
hearings before the Board, the court may
order the additional evidence to be taken.
Any person aggrieved by a final order of
the Board may obtain a review in the
designated courts with the same procedure
as in the case of an application by the
Board for the enforcement of its order.

Section 10 (29 U.S.C.A. § 160). The
Board has broad powers of investigation.
Section 11 (29 U.S.C.A. § 161). Inter-
ference with members of the Board or
its agents in the performance of their
duties is punishable by fine and imprison-
ment. Section 12 (29 U.S.CA. § 162).
Nothing in the act is to be construed to
interfere with the right to strike. Section
13 (29 U.S.C.A. § 163). There is a
separability clause to the effect that, if any
provision of the act or its application to
any person or circumstances shall be held
invalid, the remainder of the act or its
application to other persons or circum-
stances shall not be affected. Section 15
(29 U.S.C.A. § 165). The particular pro-
visions which are involved in the instant
case will be considered more in detail
in the course of the discussion.

The procedure in the instant case follow-
ed the statute. The labor union filed with
the Board its verified charge.

25

The Board
thereupon issued its complaint against the
respondent, alleging that its action in dis-
charging the employees in question consti-
tuted unfair labor practices affecting com-
merce within the meaning of section 8, sub-
divisions (1) and (3), and section 2, subdi-
visions (6) and (7), of the act. Respond-
ent, appearing specially for the purpose of

the efficiency, safety, or operation of the
instrumentalities of commerce; (b) occur-
ring in the current of commerce; (c)
materially affecting, restraining, or con-
trolling the flow of raw materials or man-
ufactured or processed goods from or into
the channels of commerce, or the prices
of such materials or goods in commerce;
or (d) causing diminution of employment
and wages in such volume as substantially
to impair or disrupt the market for goods
flowing from or into the channels of com-
merce.

“The inequality of bargaining power
between employees who do not possess
full freedom of association or actual lib-
erty of contract, and employers who are
organized in the corporate or other forms
of ownership association substantially
burdens and affects the flow of commerce,
and tends to aggravate recurrent busi-
ness depressions, by depressing wage rates
and the purchasing power of wage earn-
ers in industry and by preventing the
stabilization of competitive wage rates
and working conditions within and be-
tween industries.

‘“Bxperience has proved that protection

by law of the right of employees to or-
ganize and bargain collectively safeguards
commerce from injury, impairment, or
interruption, and promotes the flow of
commerce by removing certain recognized
sources of industrial strife and unrest,
by encouraging practices fundamental to
the friendly adjustment of industrial dis-
putes arising out of differences as to
wages, hours, or other working conditions,
and by restoring equality of bargaining
power between employers and employees.

“It is hereby declared to be the policy
of the United States to eliminate the
causes of certain substantial obstructions
to the free flow of commerce and to miti-
gate and eliminate these obstructions
when they have occurred by encouraging
the practice and procedure of collective
bargaining and by protecting the exercise
by workers of full freedom of association,
self-organization, and designation of rep-
resentatives of their own choosing, for
the purpose of negotiating the terms and
conditions of their employment or other
mutual aid or protection.” 29 U.S.C.A.
§$ 151
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objecting to the jurisdiction of the Board,
filed its answer. Respondent admitted the
discharges, but alleged that they were made
because of inefficiency or violation of rules
or for other good reasons and were not
ascribable to union membership or activ-
ities. As an affirmative defense respondent
challenged the constitutional validity of the
statute and its applicability in the instant
case. Notice of hearing was given and re-
spondent appeared by counsel. The Board
first took up the issue of jurisdiction and
evidence was presented by both the Board
and the respondent. Respondent then mov-
ed to dismiss the complaint for lack of ju-
risdiction and, on denial of that motion, re-
spondent in accordance with its special ap-
pearance withdrew from further participa-
tion in the hearing. The Board received
evidence upon the merits and at its close
made its findings and order.

Contesting the ruling of the Board, the
respondent argues (1) that the act is in
reality a regulation of labor relations and
not of interstate commerce; (2) that the
act can have no application to the respond-
ent’s relations with its production employees
because they are not subject to regulation
by the federal government; and (3) that
the provisions of the act violate section 2
of article 3 and the Fifth and Seventh
Amendments of the Constitution of the
United States.

The facts as to the nature and scope of
the business of the Jones & Laughlin Steel
Corporation have been found by the Labor
Board, and, so far as they are essential to
the determination of this controversy, they
are not in dispute. The Labor Board has

found: The corporation is
26

organized under
the laws of Pennsylvania and has its prin-
cipal office at Pittsburgh. It is engaged in
the business of manufacturing iron and
steel in plants situated in Pittsburgh and
nearby Aliquippa, Pa. It manufactures and
distributes a widely diversified line of steel
and pig iron, being the fourth largest pro-
ducer of steel in the United States. With
its subsidiaries—nineteen in number—it is
a completely integrated enterprise, owning
and operating ore, coal and limestone prop-
erties, lake and river transportation facil-
ities and terminal railroads located at its
manufacturing plants. It owns or controls
mines in Michigan and Minnesota. It op-
erates four ore steamships on the Great
Lakes, used in the transportation of ore
to its factories. It owns coal mines in
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Pennsylvania. It operates towboats and
steam barges used in carrying coal to its
factories. It owns limestone properties in
various places in Pennsylvania and West
Virginia. It owns the Monongahela con-
necting railroad which connects the plants
of the Pittsburgh works and forms an in-
terconnection with the Pennsylvania, New
York Central and Baltimore & Ohio Rail-
road systems. It owns the Aliquippa &
Southern Railroad Company, which con-
nects the Aliquippa works with the Pitts-
burgh & Lake Erie, part of the New York
Central system. Much of its product is
shipped to its warehouses in Chicago, De-
troit, Cincinnati and Memphis,—to the last
two places by means of its own barges and
transportation equipment. In Long Island
City, New York, and in New Orleans it
operates structural steel fabricating shops
in connection with the warehousing of
semifinished materials sent from its works.
Through one of its wholly-owned subsidi-
aries it owns, leases, and operates stores,
warehouses, and yards for the distribution
of equipment and supplies for drilling and
operating oil and gas wells and for pipe
lines, refineries and pumping stations. It
has sales offices in
27

twenty cities in the
United States and a wholly-owned subsidi-
ary which is devoted exclusively to dis-
tributing its product in Canada. Approxi-
mately 75 per cent. of its product is shipped
out of Pennsylvania.

Summarizing these operations, the Labor
Board concluded that the works in Pitts-
burgh and Aliquippa “might be likened to
the heart of a self-contained, highly in-
tegrated body. They draw in the raw ma-
terials from Michigan, Minnesota, West
Virginia, Pennsylvania in part through
arteries and by means controlled by the re-
spondent; they transform the materials
and then pump them out to all parts of the
nation through the vast mechanism which
the respondent has elaborated.”

To carry on the activities of the entire
steel industry, 33,000 men mine ore, 44,000
men mine coal, 4,000 men quarry limestone,
16,000 men manufacture coke, 343,000 men
manufacture steel, and 83,000 men transport
its product. Respondent has about 10,000
employees in its Aliquippa plant, which is
located in a community of about 30,000 per-
sons.

Respondent points to evidence that the
Aliquippa plant, in which the discharged,
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men were employed, contains complete
facilities for the production of finished and
semifinished iron and steel products from
raw materials; that its works consist pri-
marily of a by-product coke plant for the
production of coke; blast furnaces for the
production of pig iron; open hearth fur-
naces and Bessemer converters for the
production of steel; blooming mills for the
reduction of steel ingots into smaller
shapes; and a number of finishing mills
such as structural mills, rod mills, wire
mills, and the like. In addition, there are
other buildings, structures and equipment,
storage yards, docks and an intraplant
storage system. Respondent’s operations at
these works are carried on in two distinct
stages, the first being the conversion of
raw materials into pig
28
iron and the second
being the manufacture of semifinished and
finished iron and steel products; and in
both cases the operations result in substan-
tially changing the character, utility and
value of the materials wrought upon, which
is apparent from the nature and extent of
the processes to which they are subjected
and which respondent fully describes. Re-
spondent also directs attention to the fact
that the iron ore which is procured from
mines in Minnesota and Michigan and
transported to respondent’s plant is stored
in stock piles for future use, the amount of
ore in storage varying with the season but
usually being enough to maintain opera-
tions from nine to ten months; that the
coal which is procured from the mines of a
subsidiary located in Pennsylvania and tak-
en to the plant at Aliquippa is there, like
ore, stored for future use, approximately
two to three months’ supply of coal being
always on hand; and that the limestone
which is obtained in Pennsylvania and West
Virginia is also stored in amounts usually
adequate to run the blast furnaces for a
few weeks. Various details of operation,
transportation, and distribution are also
mentioned which for the present purpose it
is not necessary to detail.

Practically all the factual evidence in the
case, except that which dealt with the na-
ture of respondent’s business, concerned its
relations with the employees in the Aliquip-
pa plant whose discharge was the subject
of the complaint. These employees were
active leaders in the labor union. Several
were officers and others were leaders of
particular groups. Two of the employees
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were motor inspectors; one was a tractor
driver; three were crane operators; one
was a washer in the coke plant; and three
were laborers. Three other employees were
mentioned in the complaint but it was with-
drawn as to one of them and no evidence
was heard on the action taken with respect
to the other two.

(1]

29

While respondent criticizes the evi-
dence and the attitude of the Board, which
is described as being hostile toward em-
ployers and particularly toward those who
insisted upon their constitutional rights, re-
spondent did not take advantage of its op-
portunity to present evidence to refute that
which was offered to show discrimination
and coercion. In this situation, the record
presents no ground for setting aside the
order of the Board so far as the facts per-
taining to the circumstances and purpose of
the discharge of the employees are con-
cerned. Upon that point it is sufficient to
say that the evidence supports the findings
of the Board that respondent discharged
these men “because of their union activity
and for the purpose of discouraging mem-
bership in the union.” We turn to the
questions of law which respondent urges in
contesting the validity and application of
the act.

First. The Scope of the Act~—The act
is challenged in its entirety as an attempt
to regulate all industry, thus invading thc
reserved powers of the States over their
local concerns. It is asserted that the ref-
erences in the act to interstate and foreign
commerce are colorable at best; that the
act is not a true regulation of such com-
merce or of matters which directly affect
it, but on the contrary has the fundamental
object of placing under the compulsory su-
pervision of the federal government all in-
dustrial labor relations within the nation.
The argument seeks support in the broad
words of the preamble (section 13) and in
the sweep of the provisions of the act,
and it is further insisted that its legislative
history shows an essential universal purpose
in the light of which its scope cannot be
limited by either construction or by the ap-
plication of the separability clause.

[2] If this conception of terms, intent
and consequent inseparability were sound,

the act would necessarily fall
30

by reason of

8 See

note 2,
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the limitation upon the federal power which
inheres in the constitutional grant, as well
as because of the explicit reservation of the
Tenth Amendment. Schechter Corporation
v. United States, 295 U. S. 495, 549, 550,
554, 55 S.Ct. 837, 851, 853, 79 L.Ed. 1570,
97 ALLR. 947. The authority of the fed-
eral government may not be pushed to such
an extreme as to destroy the distinction,
which the commerce clause itself establish-
es, between commerce “among the several
States” and the internal concerns of a
state. That distinction between what is
national and what is local in the activities
of commerce is vital to the maintenance of
our federal system. Id.

[3,4] But we are not at liberty to deny
effect to specific provisions, which Congress
has constitutional power to enact, by super-
imposing upon them inferences from gener-
al legislative declarations of an ambiguous
character, even if found in the same stat-
ute. The cardinal principle of statutory
construction is to save and not to destroy.
We have repeatedly held that as between
two possible interpretations of a statute, by
one of which it would be unconstitutional
and by the other valid, our plain duty is
to adopt that which will save the act. Even
to avoid a serious doubt the rule is the
same. Federal Trade Commission v.
American Tobacco Co., 264 U.S. 298, 307,
44 S.Ct. 336, 337, 68 L.Ed. 696, 32 A.L.R.
786; Panama R. R. Co. v. Johnson, 264 U.
S. 375, 390, 44 S.Ct. 391, 395, 68 L.Ed. 748;
Missouri Pacific R. R. Co. v. Boone, 270
U.S. 466, 472, 46 S.Ct. 341, 343, 70 L.Ed.
688; Blodgett v. Holden, 275 U.S. 142, 148,
276 U.S. 594, 48 S.Ct. 105, 107, 72 L.Ed.
206; Richmond Screw Anchor Co. v. Uni-
ted States, 275 U.S. 331, 346, 48 S.Ct. 194,
198, 72 L.Ed. 303.

[5] We think it clear that the National
Labor Relations Act may be construed so
as to operate within the sphere of con-
stitutional authority.  The jurisdiction
conferred upon the Board, and invoked in
this instance, is found in section 10(a).
29 U.S.C.A. § 160(a), which provides:

“Sec. 10(a). The Board is empowered,
as hereinafter provided, to prevent any
person from engaging in any unfair labor
practice (listed in section 8 [section 158])
affecting commerce.”

31

The critical words of this provision,
prescribing the limits of the Board’s au-
thority in dealing with the labor practices,
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are “affecting commerce.” The act specifi-
cally defines the “commerce” to which it
refers (section 2(6), 29 U.S.CA. § 152
(6):

“The term ‘commerce’ means trade, traf-
fic, commerce, transportation, or communi-
cation among the several States, or be-
tween the District of Columbia or any
Territory of the United States and any
State or other Territory, or between any
foreign country and any State, Territory,
or the District of Columbia, or within the
District of Columbia or any Territory, or
between points in the same State but
through any other State or any Territory
or the District of Columbia or any foreign
country.”

There can be no question that the com-
merce thus contemplated by the act (aside
from that within a Territory or the Dis.
trict of Columbia) is interstate and for-
eign commerce in the constitutional sense.
The act also defines the term “affecting
commerce” section 2(7), 29 U.S.CA. §
152(7):

“The term ‘affecting commerce’ means
in commerce, or burdening or obstructing
commerce or the free flow of commerce,
or having led or tending to lead to a labor
dispute burdening or obstructing commerce
or the free flow of commerce.”

[6] This definition is one of exclusion
as well as inclusion. The grant of author-
ity to the Board does not purport to ex-
tend to the relationship between all indus-
trial employees and employers. Its terms
do not impose collective bargaining upon
all industry regardless of effects upon in-
terstate or foreign commerce. It purports
to reach only what may be deemed to bur-
den or obstruct that commerce and, thus
qualified, it must be construed as contem-
plating the exercise of control within con-
stitutional bounds. It is a familiar prin-
ciple that acts which directly burden or
obstruct interstate or foreign commerce, or
its free flow, are within the reach of the
congressional power. Acts having that ef-

fect are not
32

rendered immune because
they grow out of labor disputes. See
Texas & N. O. R. Co. v. Railway & S. S.
Clerks, 281 U.S. 548, 570, 50 S.Ct. 427, 433,
434, 74 L.Ed. 1034; Schechter Corpora-
tion v. United States, supra, 295 U.S. 495,
at pages 544, 545, 55 S.Ct. 837, 849, 79
L.Ed. 1570, 97 A.L.R. 947; Virginian Rail-
way Co. v. System Federation No. 40, 300.
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U.S. 515, 57 S.Ct. 592, 81 L.Ed. 789, de-
cided March 29, 1937. It is the effect upon
commerce, not the source of the injury,
which is the criterion. Second Employers’
Liability Cases (Mondou v. New York,
N. H. & H. R. Co.), 223 US. 1, 51, 32
S.Ct. 169, 56 L.Ed. 327, 38 L.R.A.(N.S))
44, Whether or not particular action does
affect commerce in such a close and in-
timate fashion as to be subject to federal
control, and hence to lie within the author-
ity conferred upon the Board, is left by
the statute to be determined as individual
cases arise, We are thus to inquire wheth-
er in the instant case the constitutional
boundary has been passed.

[7] Second. The Unfair Labor Prac-
tices in Question.—The unfair labor prac-
tices found by the Board are those defined
in section 8, subdivisions (1) and (3).
These provide:

“Sec. 8. It shall be an unfair labor prac-
tice for an employer—

“(1) To interfere with, restrain, or
coerce employees in the exercise of the
rights guaranteed in section 7 [section 157
of this title]. * * *

“(3) By discrimination in regard to hire
or tenure of employment or any term or
condition of employment to encourage or
discourage membership in any labor or-
ganization.”4

33

Section 8, subdivision (1), refers to sec-

tion 7, which is as follows:

“Section 7. Employees shall have the
right to self-organization, to form, join, or
assist labor organizations, to bargain col-
lectively through representatives of their
own choosing, and to engage in concerted
activities, for the purpose of collective
bargaining or other mutual aid or protec-
tion.”

Thus, in its present application, the stat-
ute goes no further than to safeguard the
right of employees to self-organization and
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to select representatives of their own
choosing for collective bargaining or other
mutual protection without restraint or
coercion by their employer.

That is a fundamental right. Employees
have as clear a right to organize and se-
lect their representatives for lawful pur-
poses as the respondent has to organize its
business and select its own officers and
agents. Discrimination and coercion to
prevent the free exercise of the right of
employees to self-organization and repre-
sentation is a proper subject for condem-
nation by competent legislative authority.
Long ago we stated the reason for labor
organizations. We said that they were or-.
ganized out of the necessities of the sit-
uation; that a single employee was help-
less in dealing with an employer; that he
was dependent ordinarily on his daily wage
for the maintenance of himself and fam-
ily; that, if the employer refused to pay
him the wages that he thought fair, he was
nevertheless unable to leave the employ
and resist arbitrary and unfair treatment:
that union was essential to give laborers
opportunity to deal on an equality with
their employer. American Steel Foundrics
v. Tri-City Central Trades Council, 257
U.S. 184, 209, 42 S.Ct. 72, 78, 66 L.Ed. 189.
27 A.L.R. 360. We reiterated these views
when we had under consideration the Rail-
way Labor Act of 1926, 44 Stat. 577.
Fully recognizing the legality of collective
action on the part of employees in

34

order
to safeguard their proper interests, we
said that Congress was not required to
ignore this right but could safeguard it
Congress could seek to make appropriate
collective action of employees an instru-
ment of peace rather than of strife. We
said that such collective action would be
a mockery if representation were made
futile by interference with freedom of
choice. Hence the prohibition by Con-
gress of interference with the selection of
representatives for the purpose of negotia-

4 What is quoted above is followed by
this proviso—not here involved—“Provid-
ed, That nothing in this Aect [chapter],
or in the National Industrial Recovery
Act (U.S.C,, Supp. VII, title 15, secs.
701-712), as amended from time to time
[sections 701 to 712 of Title 15}, or in
any code or agreement approved or pre-
scribed thereunder, or in any other stat-
ute of the United States, shall preclude
an employer from making an agreement

with a labor organization (not establish-
ed, maintained, or assisted by any action
defined in this Act [chapter] as an unfair
labor practice) to require as a condition
of employment membership therein, if
such labor organization is the representa-
tive of the employees as provided in sec-
tion 9 (a) [section 159 (a) of this title],
in the appropriate collective bargaining
unit covered by such agreement when
made.”
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tion and conference between employers and
employees, “instead of being an invasion of
the constitutional right of either, was based
on the recognition of the rights of both.’
Texas & N. O. R. Co. v. Railway & S. S.
Clerks, supra. We have reasserted the
same principle in sustaining the application
of the Railway Labor Act as amended in
1934 (45 U.S.C.A. § 151 et seq.). Virgin-
ian Railway Co. v. System Federation, No.
40, supra.

Third. The Application of the Act to
Employees Engaged in Production—The
Principle Involved—Respondent says that,
whatever may be said of employees en-
gaged in interstate commerce, the indus-
trial relations and activities in the manu-
facturing department of respondent’s
enterprise are not subject to federal reg-
ulation. The argument rests upon the
proposition that manufacturing in itself
is not commerce. Kidd v. Pearson, 128
U.S. 1, 20, 21, 9 S.Ct. 6, 32 L.Ed. 346;
United Mine Workers v. Coronado Co.,
259 U.S. 344, 407, 408, 42 S.Ct. 570, 581,
582, 66 L.Ed. 975, 27 A.L.R. 762; Oliver
Iron Co. v. Lord, 262 U.S. 172, 178, 43
S.Ct. 526, 529, 67 L.Ed. 929; United
Leather Workers’ International Union v.
Herkert & Meisel Trunk Co. 265 U.S.
457, 465, 44 S.Ct. 623, 625, 68 L.Ed. 1104,
33 A.L.R. 566; Industrial Association v.
United States, 268 U.S. 64, 82, 45 S.Ct.
403, 407, 69 L.Ed. 849; Coronado Coal
Co. v. United Mine Workers, 268 U.S.
295, 310, 45 S.Ct. 551, 556, 69 L.Ed. 963;
Schechter Corporation v. United States,
supra, 295 U.S. 495, at page 547, 55 S.Ct.
837, 850, 79 L.Ed. 1570, 97 A.L.R. 947;
Carter v. Carter Coal Co., 298 U.S. 238,
304, 317, 327, 56 S.Ct. 855, 869, 875, 830,
80 L.Ed. 1160.

The government distinguishes these
cases. The various parts of respondent’s
enterprise are described as interdependent
and as thus involving “a great movement
of

35

iron ore, coal and limestone along well-
‘defined paths to the steel mills, thence
through them, and thence in the form of
steel products into the consuming centers
of the country—a definite and well-under-
stood course of business.” It is urged
that these activities constitute a “stream”
or “flow” of commerce, of which the Ali-
quippa manufacturing plant is the focal
point, and that industrial strife at that

623
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point would cripple the entire movement.
Reference is made to our decision sustain-
ing the Packers and Stockyards Act.?®
Stafford v. Wallace, 258 U.S. 495, 42 S.Ct.
397, 66 L.Ed. 735, 23 A.L.R. 229. The
Court found that the stockyards were but
a “throat” through which the current of
commerce flowed and the transactions
which there occurred could not be sepa-
rated from that movement. Hence the
sales at the stockyards were not regarded
as merely local transactions, for, while
they created “a local change of title,”
they did not “stop the flow,” but merely
changed the private interests in the sub-
ject of the current. Distinguishing the
cases which upheld the power of the state
to impose a nondiscriminatory tax upon
property which the owner intended to
transport to another state, but which was
not in actual transit and was held within
the state subject to the disposition of the
owner, the Court remarked: “The ques-
tion, it should be observed, is not with
respect to the extent of the power of Con-
gress to regulate interstate commerce, but
whether a particular exercise of state
power in view of its nature and operation
must be deemed to be in conflict with this
paramount authority.” Id., 258 U.S. 495,
at page 526, 42 S.Ct. 397, 405, 66 L.Ed.
735, 23 ALR. 229. See Minnesota v.
Blasius, 290 U.S. 1, 8, 54 S.Ct. 34, 36,
78 L.Ed. 131. Applying the doctrine of
Stafford v. Wallace, supra, the Court sus-
tained the Grain Futures Act of 1922°¢
with respect to transactions on the Chi-
cago Board of Trade, although these
transactions were “not in and of them-
selves interstate commerce.” Congress
had found

36

that they had become “a con-
stantly recurring burden and obstruc-
tion to that commerce.” Board of Trade
of City of Chicago v. Olsen, 262 U.S. 1,
32, 43 S.Ct. 470, 476, 67 L.Ed. 839. Com-
pare Hill v. Wallace, 259 U.S. 44, 69,
42 S.Ct. 453, 458, 66 L.Ed. 822. See, also,
Tagg Bros. & Moorhead v. United States,
280 U.S. 420, 50 S.Ct. 220, 74 L.Ed. 524.

Respondent contends that the instant
case presents material distinctions. Re-
spondent says that the Aliquippa plant is
extensive in size and represents a large
investment in buildings, machinery and
equipment. The raw materials which are
brought to the plant are delayed for long

842 Stat. 159 (7 U.S.C.A. § 181 et seq.).

€42 Stat. 998 (7 U.S.C.A. §§ 1-17).
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periods and, after being subjected to man-
ufacturing processes ‘“are changed sub-
stantially as to character, utility and
value,” The finished products which
emerge “are to a large extent manufactur-
ed without reference to pre-existing or-
ders and contracts and are entirely differ-
ent from the raw materials which enter
at the other end.” Hence respondent
argues that, “If importation and exporta-
tion in interstate commerce do not singly
transfer purely local activities into the
field of congressional regulation, it should
follow that their combination would not
alter the local situation.” Arkadelphia
Milling Co. v. St. Louis, Southwestern R.
Co., 249 U.S. 134, 151, 39 S.Ct. 237, 63 L.
Ed. 517; Oliver Iron Co. v. Lord, supra.
[8-12] We do not find it necessary to
determine whether these features of de-
fendant’s business dispose of the asserted
analogy to the “stream of commerce” cases.
The instances in which that metaphor has
been used are but particular, and not ex-
clusive, illustrations of the protective pow-
er which the government invokes in sup-
port of the present act. The congressional
authority to protect interstate commerce
from burdens and obstructions is not limit-
ed to transactions which can be deemed
to be an essential part of a “flow” of in-
terstate or foreign commerce. Burdens
and obstructions may be due to injurious
action springing from other sources. The
fundamental principle is that the power to
regulate commerce is
87
the power to enact
“all appropriate legislation” for its “pro-
tection or advancement” (The Daniel Ball,
10 Wall. 557, 564, 19 LEd. 999); to
adopt measures “to promote its growth and
insure its safety” (County of Mobile v.
Kimball, 102 U.S. 691, 696, 697, 26 L.Ed.
238); “to foster, protect, control, and
restrain.” (Second Employers’ Liability
Cases, supra, 223 U.S. 1, at page 47, 32
S.Ct. 169, 174, 56 L.Ed. 327, 38 L.R.A.
[N.S.] 44). See Texas & N. O. R. Co.
v. Railway & S. S. Clerks, supra. That
power is plenary and may be exerted to
protect interstate commerce ‘‘no matter
what the source of the dangers which
threaten it.” Second Employers’ Liabili-
ty Cases, 223 U.S. 1, at page 51, 32 S.Ct.
169, 176, 56 L.Ed. 327, 38 L.R.A.(N.S))
44; Schechter Corporation v. United
States, supra. Although activities may be
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intrastate in character when separately
considered, if they have such a close and
substantial relation to interstate commerce
that their control is essential or appropri-
ate to protect that commerce from burdens
and obstructions, Congress cannot be de-
nied the power to exercise that control.
Schechter Corporation v. United States,
supra. Undoubtedly the scope of this
power must be considered in the light of
our dual system of government and may
not be extended so as to embrace effects
upon interstate commerce so indirect and
remote that to embrace them, in view of
our complex society, would effectually ob-
literate the distinction between what is
national and what is local and create a
completely centralized government. Id.
The question is necessarily one of degree.
As the Court said in Board of Trade of
City of Chicago v. Olsen, supra, 262 U.S.
1, at page 37, 43 S.Ct. 470, 477, 67 L.Ed.
839, repeating what had been said in Staf-
ford v. Wallace, supra: “Whatever
amounts to more or less constant practice,
and threatens to obstruct or unduly to
burden the freedom of interstate commerce
is within the regulatory power of Con-
gress under the commerce clause, and it
is primarily for Congress to consider and
decide the fact of the danger and to mect
it.”

That intrastate activities, by reason of
close and intimate relation to interstatc
commerce, may fall within federal control
is demonstrated in the case of carriers
who

88

are engaged in both interstate and
intrastate transportation. There federal
control has been found essential to secure
the freedom of interstate traffic from in-
terference or unjust discrimination and
to promote the efficiency of the interstatc
service. The Shreveport Case (IHouston,
E. & W. T. R. Co. v. United States), 234
U.S. 342, 351, 352, 34 S.Ct. 833, 58 L.Ed.
1341; Railroad Commission of \Visconsin
v. Chicago, B. & Q. R. Co., 257 U.S. 563.
588, 42 S.Ct. 232, 237, 66 L.Ed. 371, 22
A.LR. 1086. It is manifest that intra-
state rates deal primarily with a local ac-
tivity. But in rate making they bear such
a close relation to interstate rates that
effective control of the one must embrace
some control over the other. Id. Under
the Transportation Act, 1920,7 Congress
went so far as to authorize the Interstate

7 Sections 416, 422, 41 Stat. 484, 438
(49 U.S.C.A. §§ 13, 15a); Interstate

Commerce Act, § 13 (4), 49 U.S.CA, §
13(4).
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Commerce Commission to establish a state-
wide level of intrastate rates in order to
prevent an unjust discrimination against
interstate commerce. Railroad Commis-
sion of Wisconsin v. Chicago, B. & Q. R.
R. Co., supra; Florida v. United States,
282 U.S. 194, 210, 211, 51 S.Ct. 119, 123,
75 L.Ed. 291. Other illustrations are
found in the broad requirements of the
Safety Appliance Act (45 U.S.CA. §§ 1-
10) and the Hours of Service Act (45
US.C.A. 8§ 61-64). Southern Railway
Co. v. United States, 222 U.S. 20, 32 S.Ct.
2, 56 L.Ed. 72; Baltimore & Ohio R. R.
Co. v. Interstate Commerce Commission,
221 U.S. 612, 31 S.Ct. 621, 55 L.Ed. 878.
It is said that this exercise of federal
power has relation to the maintenance of
adequate instrumentalities of interstate
commerce. But the agency is not superior
to the commerce which uses it. The pro-
tective power extends to the former be-
cause it exists as to the latter.

The close and intimate effect which
brings the subject within the reach of fed-
eral power may be due to activities in rela-
tion to productive industry although the
industry when separately viewed is local.
This has been abundantly illustrated in the
application of the Federal Anti-Trust Act
(15 U.S.C.A. §§ 1-7, 15 note). In the
Standard Oil and American Tobacco Cases
(Standard Oil Co. v. United States), 221
U.S. 1, 31 S.Ct. 502, 55 L.Ed. 619, 34 L.R.
A.(N.S.) 834, Ann.Cas.1912D, 734; (Unit-
ed States v. American Tobacco Co.) 221
U.S. 106, 31 S.Ct. 632, 55 L.Ed. 663), that
statute was applied to combinations of em-
ployers engaged in productive industry.

89
Counsel for the offending corporations
strongly urged that the Sherman Act had
no application because the acts complained
of were not acts of interstate or foreign
commerce, nor direct and immediate in
their effect on interstate or foreign com-
merce, but primarily affected manufactur-
ing and not commerce. 221 U.S. 1, at
page 5, 31 S.Ct. 502, 55 L.Ed. 619, 34 L.
R.A(N.S.)) 834, Ann.Cas.1912D, 734; 221
U.S. 106, at page 125, 31 S.Ct. 632, 55 L.
Ed. 663. Counsel relied upon the deci-
sion in United States v. E. C. Knight Co.,
156 U.S. 1, 15 S.Ct. 249, 39 L.Ed. 325.
The Court stated their contention as fol-
lows: “That the act, even if the aver-
ments of the bill be true, cannot be con-
stitutionally applied, because to do so
would extend the power of Congress to
B7 8.Cr.—40
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subject dehors the reach of its authority
to regulate commerce, by enabling that
body to deal with mere questions of pro-
duction of commodities within the states.”
And the Court summarily dismissed the
contention in these words: “But all the
structure upon which this argument pro-
ceeds is based upon the decision in United
States v. E. C. Knight Co., 156 U.S. 1, 15
S.Ct. 249, 39 LEd. 325. The view, how-
ever, which the argument takes of that
case, and the arguments based upon that
view have been so repeatedly pressed upon
this court in connection with the inter-
pretation and enforcement of the Anti-
trust Act, and have been so necessarily
and expressly decided to be unsound as
to cause the contentions to be plainly
foreclosed and to require no express no-
tice” (citing cases). 221 U.S. 1, at pages
68, 69, 31 S.Ct. 502, 519, 55 L.Ed. 619,
34 L.R.A.(N.S.) 834, Ann.Cas.1912D, 734.

Upon the same principle, the Anti-Trust
Act has been applied to the conduct of
employees engaged in production. Loewe
v. Lawlor, 208 U.S. 274, 28 S.Ct. 301, 52
L.Ed. 488, 13 Ann.Cas. 815; Coronado
Coal Co. v. United Mine Workers, supra;
Bedford Cut Stone Co. v. Stone Cutters’
Association, 274 U.S. 37, 47 S.Ct. 522, 71
L.Ed. 916, 54 A.LR. 791. See, also, Local
167, International Brotherhood of Team-
sters v. United States, 291 U.S. 293, 297,
54 S.Ct. 396, 398, 78 L.Ed. 804; Schechter
Corporation v. United States, supra. The
decisions dealing with the question of that
application illustrate both the principle
and its limitation. Thus, in the first Cor-
onado Case, the Court held that mining
was not interstate commerce, that the
power of Congress did not extend to its

regulation as such,
40

and that it had not
been shown that the activities there in-
volved—a local strike—brought them
within the provisions of the Anti-Trust
Act, notwithstanding the broad terms of
that statute. A similar conclusion was
reached in United Leather Workers’ In-
ternational Union v. Herkert & Meisel
Trunk Co., supra, Industrial Association
v. United States, supra, and Levering &
Garrigues v. Morrin, 289 U.S. 103, 107,
53 S.Ct. 549, 550, 77 L.Ed. 1062. But in
the first Coronado Case the Court also
said that “if Congress deems certain re-
curring practices though not really part
of interstate commerce, likely to obstruct,
restrain or burden it, it has the power to
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subject them to national supervision and
restraint.” 259 U.S. 344, at page 408,
42 S.Ct. 570, 582, 66 L.Ed. 975, 27 A.LR.
762. And in the second Coronado Case
the Court ruled that, while the mere re-
duction in the supply of an article to be
shipped in interstate commerce by the
illegal or tortious prevention of its manu-
facture or production is ordinarily an in-
direct and remote obstruction to that com-
merce, nevertheless when the “intent of
those unlawfully preventing the manu-
facture or production is shown to be to
restrain or control the supply entering and
moving in interstate commerce, or the
price of it in interstate markets, their
action is a direct violation of the Anti-
Trust Act.”” 268 U.S. 295, at page 310,
45 S.Ct. 551, 556, 69 L.Ed. 963. And the
existence of that intent may be a neces-
sary inference from proof of the direct
and substantial effect produced by the
employees’ conduct. Industrial Associa-
tion v. United States, 268 U.S. 64, at page
81, 45 S.Ct. 403, 407, 69 L.Ed. 849. What
was absent from the evidence in the first
Coronado Case appeared in the second
and the act was accordingly applied to
the mining employees.

It is thus apparent that the fact that the
cmployees here concerned were engaged in
production is not determinative. The ques-
tion remains as to the effect upon interstate
commerce of the labor practice involved.
In the Schechter Case, supra, we found
that the effect there was so remote as to be
beyond the federal power. To find “im-
mediacy or directness” there was to find it
“almost

41
everywhere,” a result inconsistent
with the maintenance of our federal sys-
tem. In the Carter Case, supra, the Court
was of the opinion that the provisions of
the statute relating to production were in-
valid upon several grounds,—that there
was improper delegation of legislative pow-
er, and that the requirements not only went
beyond any sustainable measure of protec-
tion of interstate commerce but were also
inconsistent with due process. These cases

are not controlling here.

[13] Fourth. Effects of the Unfair La-
bor Practice in Respondent's Enterprise.—
Giving full weight to respondent’s conten-
tion with respect to a break in the complete
continuity of the “stream of commerce” by
reason of respondent’s manufacturing op-
crations, the fact remains that the stoppage
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of those operations by industrial strife
would have a most serious effect upon in-
terstate commerce. In view of respond-
ent’s far-flung activities, it is idle to say
that the effect would be indirect or remote.
It is obvious that it would be immediate
and might be catastrophic. We are asked
to shut our eyes to the plainest facts of our
national life and to deal with the question
of direct and indirect effects in an intellec-
tual vacuum. Because there may be but
indirect and remote effects upon interstate
commerce in connection with a host of lo-
cal enterprises throughout the country, it
does not follow that other industrial activi-
ties do not have such a close and intimate
relation to interstate commerce as to make
the presence of industrial strife a matter
of the most urgent national concern.
When industries organize themselves on a
national scale, making their relation to in-
terstate commerce the dominant factor in
their activities, how can it be maintained
that their industrial labor relations con-
stitute a forbidden field into which Con-
gress may not enter when it is necessary
to protect interstate commerce from the
paralyzing consequences of industrial war?
We have often said that interstate com-
merce itself is a practical
42

conception. It is
equally true that interferences with that
commerce must be appraised by a judgment
that does not ignore actual experience.

Experience has abundantly demonstrated
that the recognition of the right of em-
ployees to self-organization and to have
representatives of their own choosing for
the purpose of collective bargaining is
often an essential condition of industrial
peace. Refusal to confer and negotiate has
been one of the most prolific causes of
strife. This is such an outstanding fact in
the history of labor disturbances that it is a
proper subject of judicial notice and re-
quires no citation of instances. The opin-
ion in the case of Virginian Railway Co. v.
System Federation No. 40, supra, points
out that, in the case of carriers, experience
has shown that before the amendment, of
1934, of the Railway Labor Act, “when
there was no dispute as to the organiza-
tions authorized to represent the em-
ployees, and when there was willingness of
the employer to meet such representative
for a discussion of their grievances, amica-
ble adjustment of differences had generally
followed and strikes had been avoided.”
That, on the other hand, “a prolific source
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of dispute had been the maintenance by the
railroads of company unions and the denial
by railway management of the authority of
representatives chosen by their employees.”
The opinion in that case also points to the
large measure of success of the labor policy
embodied in the Railway Labor Act. But,
with respect to the appropriateness of the
recognition of self-organization and repre-
sentation in the promotion of peace, the
question is not essentially different in the
case of employees in industries of such a
character that interstate commerce is put
in jeopardy from the case of employees of
transportation companies. And of what
avail is it to protect the facility of trans-
portation, if interstate commerce is throt-
tled with respect to the commodities to be
transported |

43

These questions have frequently engaged
the attention of Congress and have been
the subject of many inquiries.8 The steel
industry is one of the great basic industries
of the United States, with ramifying activi-
ties affecting interstate commerce at every
point. The Government aptly refers to the
steel strike of 1919-1920 with its far-reach-
ing consequences.? The fact that there ap-
pears to have been no major disturbance
in that industry in the more recent period
did not dispose of the possibilities of future
and like dangers to interstate commerce
which Congress was entitled to foresee and
to exercise its protective power to fore-
stall. It is not necessary again to detail
the facts as to respondent’s enterprise. In-
stead of being beyond the pale, we think
that it presents in a most striking way the
close and intimate relation which a manu-
facturing industry may have to interstate
commerce and we have no doubt that Con-
gress had constitutional authority to safe-
guard the right of respondent’s employees
to self-organization and freedom in the

&

choice of representatives for collective bar-
gaining.

[14,15) Fifth. The Means Which the
Act Employs—Questions under the Due
Process Clause and Other Constitutional
Restrictions.—Respondent asserts its right
to conduct its business in an orderly man-
ner without being subjected to arbitrary re-
straints. What we have said points to the
fallacy in the argument. Employees have

their correlative
44

right to organize for the
purpose of securing the redress of griev-
ances and to promote agreements with em-
ployers relating to rates of pay and condi-
tions of work. Texas & N. O. R. Co. v.
Railway S. S. Clerks, supra; Virginian
Railway Co. v. System Federation No. 40.
Restraint for the purpose of preventing an
unjust interference with that right cannot
be considered arbitrary or capricious. The
provision of section 9 (a) 10 that repre-
sentatives, for the purpose of collective
bargaining, of the majority of the em-
ployees in an appropriate unit shall be the
exclusive  representatives of all the em-
ployees in that unit, imposes upon the re-
spondent only the duty of conferring and
negotiating with the authorized representa-
tives of its employees for the purpose of
settling a labor dispute. This provision has
its analogue in section 2, Ninth, of the
Railway Labor Act, as amended (45 U.S.
C.A. § 152, subd. 9), which was under con-
sideration in Virginian Railway Co. v. Sys-
tem Federation No. 40, supra. The decree
which we affirmed in that case required
the railway company to treat with the rep-
resentative chosen by the employees and
also to refrain from entering into collective
labor agreements with any one other than
their true representative as ascertained in
accordance with the provisions of the act.
We said that the obligation to treat with

8 See, for example, Final Report of the
Industrial Commission (1902), vol. 19, p.
844; Report of the Anthracite Coal
Strike Commission (1902), Sen.Doc. No.
6, 58th Cong., Spec.Sess.; Final Report
of Commission on Industrial Relations
(1916), Sen.Doc. No. 415, 64th Cong.,
1st Sess., vol. 1; National War Labor
Board, Principles and Rules of Proce-
dure (1919), p. 4; Bureau of Labor
Statistics, Bulletin No. 287 (1921), pp.
62-64; History of the Shipbuilding La-
bor Adjustment Board, U. S. Bureau of
Labor Statistics, Bulletin No. 283.

9 See Investigating Strike in Steel In-

dustries, Sen.Rep. No. 289, 66th Cong.,
1st Sess.

10 The provision is as follows: “Sec. 9
(a). Representatives designated or select-
ed for the purposes of collective bargain-
ing by the majority of the employees in a
unit appropriate for such purposes, shall
be the exclusive representatives of all the
employees in such unit for the purposes
of collective bargaining in respect to rates
of pay, wages, hours of employment, or
other conditions of employment: Provid-
ed, That any individual employee or a
group of employees shall have the right
at any time to present grievances to their
employer.,” 29 U.S.C.A. § 159(a).
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the true representative was exclusive and
hence imposed the negative duty to treat
with no other. We also pointed out that,
as conceded by the government,1? the in-
junc
45

tion against the company’s entering in-
to any contract concerning rules, rates of
pay and working conditions except with a
chosen representative was “designed only
to prevent collective bargaining with any
one purporting to represent employees”
other than the representative they had se-
lected. It was taken “to prohibit the nego-
tiation of labor contracts, generally ap-
plicable to employees” in the described unit
with any other representative than the one
so chosen, “but not as precluding such in-
dividual contracts” as the company might
“elect to make directly with individual em-
ployees.” We think this construction also
applies to section 9 (a) of the National
Labor Relations Act (29 U.S.C.A. § 159

(@).

[16] The act does not compel agree-
ments between employers and employees.
It does not compel any agreement whatever,
It does not prevent the employer “from re-
fusing to make a collective contract and
hiring individuals on whatever terms” the
cmployer “may by unilateral action deter-
mine.” 12 The act expressly provides in
section 9 (a) that any individual employee
or a group of employees shall have the
right at any time to present grievances to
their employer. The theory of the act is
that free opportunity for negotiation with
accredited representatives of employees is
likely to promote industrial peace and may
bring about the adjustments and agree-
ments which the act in itself does not at-
tempt to compel. As we said in Texas &
N. O. R. Co. v. Railway & S. S. Clerks,
supra, and repeated in Virginian Railway
Co. v. System Federation No. 40, the cases
of Adair v. United States, 208 U.S. 161, 28
S.Ct. 277, 52 L.Ed. 436, 13 Ann.Cas. 764,
and Coppage v. Kansas, 236 U.S. 1, 35 S.
Ct. 240, 59 L.Ed. 441, L.R.A.1915C, 960,
are inapplicable to legislation of this char-
acter. The act does not interfere with the
normal exercise of the right of the em-
ployer to select its employees or to dis-
charge them. The employer may not, un-
der cover of that right, intimidate or coerce

its employees with respect to their
46

self-
organization and representation, and, on
the other hand, the Board is not entitled to
make its authority a pretext for interfer-
ence with the right of discharge when that
right is exercised for other reasons than
such intimidation and coercion. The true
purpose is the subject of investigation with
full opportunity to show the facts. It
would seem that when employers freely
recognize the right of their employees to
their own organizations and their unre-
stricted right of representation there will
be much less occasion for controversy in
respect to the free and appropriate exercise
of the right of selection and discharge.

{171 The act has been criticized as one-
sided in its application; that it subjects
the employer to supervision and restraint
and leaves untouched the abuses for which
employees may be responsible; that it
fails to provide a more comprehensive
plan,—with better assurances of fairness
to both sides and with increased chances
of success in bringing about, if not com-
pelling, equitable solutions of industrial
disputes affecting interstate commerce.
But we are dealing with the power of
Congress, not with a particular policy or
with the extent to which policy should
go. We have frequently said that the
legislative authority, exerted within its
proper field, need not embrace all the evils
within its reach. The Constitution does
not forbid “cautious advance, step by
step,” in dealing with the evils wlich are
exhibited in activities within the range of
legislative power. Carroll v. Greenwich
Insurance Co., 199 U.S. 401, 411, 26 S.Ct.
66, 50 L.Ed. 246; Keokee Coke Co. v.
Taylor, 234 U.S. 224, 227, 34 S.Ct. 856,
58 L.Ed. 1288; Miller v. Wilson, 236 U.
S. 373, 384, 35 S.Ct. 342, 59 L.Ed. 628,
L.R.A.1915F, 829; Sproles v. Binford,
286 U.S. 374, 396, 52 S.Ct. 581, 588, 76
L.Ed. 1167. The questton in such cases
is whether the Legislature, in what it
does prescribe, has gone beyond constitu-
tional limits.

(18] The procedural provisions of the
act are assailed. But these provisions, as
we construe them, do not offend against
the constitutional requirements governing

11 See Virginian Railway Co. v. System
Pederation No. 40, 300 U.S. 515, 57 S.Ct

592, 600, 81 L.Ed. 789, note 6, decided
March 29, 1937.
12 See pote 11.
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creation and action of administrative
bodies. See Interstate Commerce Com-

mission v. Louisville & Nashville R. Co.,
227 U.S. 88, 91, 33 S.Ct. 185, 57 L.Ed.
431. The act establishes standards to
which the Board must conform. There
must be complaint, notice and hearing.
The Board must receive evidence and
make findings. The findings as to the
facts are to be conclusive, but only if sup-
ported by evidence. The order of the
Board is subject to review by the desig-
nated court, and only when sustained by
the court may the order be enforced.
Upon that review all questions of the ju-
risdiction of the Board and the regular-
ity of its proceedings, all questions of
constitutional right or statutory authority
are open to examination by the court. We
construe the procedural provisions as af-
fording adequate opportunity to secure
judicial protection against arbitrary action
in accordance with the well-settled rules
applicable to administrative agencies set
up by Congress to aid in the enforcement
of valid legislation, It is not necessary
to repeat these rules which have fre-
quently been declared. None of them ap-
pears to have been transgressed in the
instant case. Respondent was notified and
heard. It had opportunity to meet the
charge of unfair labor practices upon the
merits, and by withdrawing from the hear-
ing it declined to avail itself of that op-
portunity. The facts found by the Board
support its order and the evidence sup-
ports the findings. Respondent has no
just ground for complaint on this score.

[19,20] The order of the Board requir-
ed the reinstatement of the employees who
were found to have been discharged be-
cause of their “union activity” and for
the purpose of ‘“discouraging membership
in the union.”” That requirement was
authorized by the act. Section 10 (c), 29
US.CA. § 160 (c). In Texas & N. O.
R. Co. v. Railway & S. S. Clerks, supra,
a similar order for restoration to service
was made by the court in contempt pro-
ceedings for the violation of an injunc-
tion issued by the court to restrain an in-
terference with

48
the right of employees as
guaranteed by the Railway Labor Act of
1926. The requirement of restoration
to service of employees discharged in vio-
lation of the provisions of that act was
thus a sanction imposed in the enforce-

629
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ment of a judicial decree. We do not
doubt that Congress could impose a like
sanction for the enforcement of its valid
regulation. The fact that in the one case
it was a judicial sanction, and in the oth-
er a legislative one, is not an essential
difference in determining its propriety.

[21] Respondent complains that the
Board not only ordered reinstatement but
directed the payment of wages for the
time lost by the discharge, less amounts
earned by the employee during that pe-
riod. This part of the order was also au-
thorized by the act. Section 10 (c). It
is argued that the requirement is equiva-
lent to a money judgment and hence con-
travenes the Seventh Amendment with re-
spect to trial by jury, The Seventh
Amendment provides that “In suits at
common law, where the value in contro-
versy shall exceed twenty dollars; the
right of trial by jury shall be preserved.”
The amendment thus preserves the right
which existed under the common law
when the amendment was adopted.  Shields
v. Thomas, 18 How. 253, 262, 15 L.Ed.
368; In re Wood, 210 U.S. 246, 258, 28
S.Ct. 621, 52 L.Ed. 1046; Dimick v.
Schiedt, 293 U.S. 474, 476, 55 S.Ct. 296,
79 L.Ed. 603, 95 A.L.R. 1150; Baltimorc
« Carolina Line v. Redman, 295 U.S.
654, 657, 55 S.Ct. 890, 891, 79 L.Ed. 1636.
Thus it has no application to cases where
recovery of money damages is an inci-
dent to equitable relief even though dam-
ages might have been recovered in an
action at law. Clark v. Woaster, 119 U.
S. 322, 325, 7 S.Ct. 217, 30 L.Ed. 392;
Pease v. Rathbun-Jones Engineering Co.,
243 U.S. 273, 279, 37 S.Ct. 283, 61 L.Ed
715, Ann.Cas.1918C, 1147. It does not
apply where the proceeding is not in the
nature of a suit at common law. Guthric
National Bank v. Guthrie, 173 U.S. 528,
537, 19 S.Ct. 513, 43 L.Ed. 796.

The instant case is not a suit at com-
mon law or in the nature of such a suit.
The proceeding is one unknown to the com-
mon law. It is a statutory proceeding. Re-
instatement of the employee and payment
for time lost are

requirements imposed for
violation of the statute and are remedies
appropriate to its enforcement. The conten-
tion under the Seventh Amendment is with-
out merit.

Our conclusion is that the order of the
Board was within its competency and that
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the act is valid as here applied. The judg-
ment of the Circuit Court of Appeals is
reversed and the cause is remanded for fur-
ther proceedings in conformity with this
opinion. It is so ordered.

Reversed and remanded.
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Mr. Justice McREYNOLDS delivered
the following dissenting opinion.

Mr. Justice VAN DEVANTER, Mr.
Justice SUTHERLAND, Mr. Justice BUT-
LER and I are unable to agree with the
decisions just announced.

We conclude that these causes were
rightly decided by the three Circuit Courts
of Appeals and that their judgments should
be afirmed. The opinions there given with-
out dissent are terse, well-considered and
sound. They disclose the meaning ascribed
by experienced judges to what this Court
has often declared and are set out below
in full.

Considering the far-reaching import of
these decisions, the departure from what
we understand has been consistently ruled
here, and the extraordinary power con-
firmed to a Board of three,! the obligation
to present our views becomes plain.

The Court as we think departs from
well-established principles followed in
Schechter Poultry Corporation v. United
States, 295 U.S. 495, 55 S.Ct. 837, 79 L.Ed.
1570, 97 A.L.R. 947 (May, 1935), and Car-
ter v. Carter Coal Co., 298 U.S. 238, 56 S.
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Ct. 855, 80 L.Ed. 1160 (May, 1936). Upon
the authority of those decisions, the Circuit
Courts of Appeals of the Fifth, Sixth and
Second Circuits in the causes now before
us have held the power of Congress under
the commerce clause does not extend to re-
lations between employers and their em-
ployees engaged in manufacture, and there-
fore the act conferred upon the National
Labor Relations Board no authority in re-
spect of matters covered by the questioned
orders. In Foster Bros. Mfg. Co. v. Na-
tional Labor Relations Board, 85 F.(2d)
984, the Circuit Court of Appeals, Fourth
Circuit, held the act inapplicable to manu-
facture and expressed the view that if so
extended it
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would be invalid. Six District
Courts, on the authority of Schechter’s and
Carter’s Cases, have held that the Board
has no authority to regulate relations be-
tween employers and employees engaged in
local production.® No decision or judicia!
opinion to the contrary has been cited, and
we find none. Every consideration brought
forward to uphold the act before us was
applicable to support the acts held uncon-
stitutional in causes decided within two
years. And the lower courts rightly deemed
them controlling.

By its terms the Labor Act extends to
employers—Ilarge and small—unless exclud-
ed by definition,® and declares that, if onc
of these interferes with, restrains, or
coerces any employee regarding his labor
affiliations, etc., this shall be regarded as

1 National Labor Relations Act (Act of
July 5, 1935, c¢. 372, 49 Stat. 449, U.S.
C.Supp. I, tit. 29, § 151 et seq. [29 U.
S.C.A. § 151 et seq.]).

a Stout v. Pratt, 12 F.Supp. 864;
Bendix Products Corporation v. Beman,
14 F.Supp. 58; Eagle-Picher Lead Co. v.
Madden, 15 F.Supp. 407; Bethlehem
Shipbuilding Corporation v. Meyers, 15
F.Supp. 915; El Paso Electric Co. v.
Elliott, 15 F.Supp. 81; Oberman & Co.
v. Pratt, 16 F.Supp. 887.

2 Sec. 2. (2) The term “employer” in-
cludes any person acting in the interest
of an employer, directly or indirectly, but
shall not include the United States, or
any State or political subdivision there-
of, or any person subject to the Railway
Labor Act, amended from time to time
[sections 151 to 163 of Title 45], or any
labor organization (other than when act-
ing as an employer), or anyone acting in
the capacity of officer or agent of such
labor organization,

Sec. 2. (3) The term “employee” shall
include any emplovee, and shall not be
limited to the employees of a particular
employer, unless the Act [chapter] ex-
plicitly states otherwise, and shall in-
clude any individual whose work has ceas-
ed as a consequence of, or in connection
with, any current labor dispute or because
of any unfair labor practice, and who
has not obtained any other regular and
substantially equivalent employment, but
shall not include any individual employed
as an agricultural laborer, or in the do-
mestic service of any family or person at
his home, or any individual employed by
his parent or spouse.

See. 7. Employees shall have the right
to self-organization, to form, join, or as-
sist labor organizations, to bargain collec-
tively through representatives of their
own choosing, and to engage in concerted
activities, for the purpose of collective
bargaining or other mutual aid or pro-
tection.
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unfair labor practice. And a “labor organ-

ization” means any organization of any kind

or any agency or employee representation

committee or plan which exists for the pur-

pose in whole or in part of dealing with

cmployers concerning grievances, labor dis-
78

putes, wages, rates of pay, hours of employ-
ment or conditions of work.P

The three respondents happen to be
manufacturing concerns—one large, two
relatively small. The act is now applied
to each upon grounds common to all. Ob-
viously what is determined as to these con-
cerns may gravely affect a multitude of em-
ployers who engage in a great variety of
private enterprises—mercantile, manufac-
turing, publishing, stock-raising, mining,
cte. It puts into the hands of a Board pow-
cr of control over purely local industry
heyond anything heretofore deemed permis-
sihle,

II.
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[No. 419] Circuit Court of Appeals
(Fifth Circuit)
(National Labor Relations Board v. Jones
& Laughlin Steel Corporation)

Opinion June 18, 1936, 83 F.(2d) 998

Before Foster, Sibley, and Hutcheson,
Circuit Judges.

By the Court: “The National Labor Re-
lations Board has petitioned us to enforce
an order made by it, which requires Jones
& Laughlin Steel Corporation, organized
under the laws of Pennsylvania, to reinstate
certain discharged employees in its steel
plant in Aliquippa, Pa., and to do other
things in that connection.

“The petition must be denied, because,
under the facts found by the Board and
shown by the evidence, the Board has no

U.S.

jurisdiction over a labor dispute between
employer and employees touching the dis-
charge of laborers in a steel plant, who were
engaged only in manufacture. The Con-
stitution does not vest in the Federal Gov-
ernment the power to regulate the relation
as such of employer and employee in pro-
duction or manufacture.

“‘One who produces or manufactures a
commodity, subsequently sold and shipped by
him in interstate commerce, whether such
sale and shipment were originally intended
or not, has engaged in two distinct and
separate activities. So far as he produces
or manufactures a commodity, his business
is purely local. So far as he sells and ships,
or contracts to sell and ship, the commodity
to customers in another state, he engages
in interstate commerce. In respect of the
former, he is subject only to regulation by
the state; in respect of the latter, to regu-
lation only by the federal government.
Utah Power & L. Co. v. Pfost, 286 U.S. 165,
182, 52 S.Ct. 548, 76 L.Ed. 1038. Produc-
tion is not commerce; but a step in prepara-
tion for commerce. Chassaniol v. Green-
wood, 291 U.S. 584-587, 54 S.Ct. 541, 78 L.
Ed. 1004. .

“‘We have seen that the word “com-
merce” is the equivalent of the phrase “in-
tercourse for the purposes of trade.”

80

Plain-
ly, the incidents leading up to and culminat-
ing in the mining of coal do not constitute
such intercourse. The employment of men,
the fixing of their wages, hours of labor,
and working conditions, the bargaining in
respect of these things—whether carried on
separately or collectively—each and all con-
stitute intercourse for the purposes of pro-
duction, not of trade. The latter is a thing
apart from the relation of employer and

b Sec. 2. (5) The term “labor organi-
zation” means any organization of any
kind, or any agency or employee repre-
sentation committee or plan, in which em-
ployees participate and which exists for
the purpose, in whole or in part, of
dealing with employers concerning griev-
ances, labor disputes, wages, rates of
pay, hours of employment, or conditions
of work.

Sec. 3. (a) There is created a board, to
be known as the “National Labor Rela-
tions Board” (hereinafter referred to as
the “Board”), which shall be composed of
three members, who shall be appointed by
the President, by and with the advice

and consent of the Senate. One of the
original members shall be appointed for a
term of one year, one for a term of three
years, and one for a term of five years,
but their successors shall be appointed for
terms of five years each, except that any
individual chosen to fill a vacancy shall be
appointed only for the unexpired term of
the member whom he shall succeed. The
President shall designate one member to
serve as chairman of the Board. Any
member of the Board may be removed by
the President, upon notice and hearing.
for neglect of duty or malfeasance in of-
fice, but for no other cause,
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employee, which in all producing occupa-
tions: is purely local in character. Extrac-
tion of \coal from the mine is the aim and
the completed result of local activities.
Commerce in the coal mined is not brought
into being by force of these activities, but
by negotiations, agreements, and circum-
stances entirely apart from production.
Mining brings the subject matter of com-
merce into existence. Commerce disposes
of it Carter v. Carter Coal Company [298
U.S. 238] 56 S.Ct. 855, 80 L.Ed. 1160, de-
cided May 18, 1936.

“That the employer has a very large
business, the interruption of which by a
strike of employees which might happen,
and that in consequence of such strike pro-
duction might be stopped and interstate
cummerce in the products affected, does not
myake the regulation of the relation justified
under the commerce power of Congress, be-
cause the possible effect on interstate com-
merce is too remote to warrant Federal in-
vasion of the state’s right to regulate the
cmployer-employee relation. Nor is it im-
portant that the employer imports part of
his raw materials in interstate commerce
and sells and exports a large part of his
product in interstate commerce, which im-
ports and exports would possibly be stopped
by a possible strike. The employers’ entire
business thus connected together does not,
as respects federal power, make a case dif-
ferent from that in which importation of
materials, manufacture of them, and sale
and export of the product are conducted by
three persons. The employer here by doing
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all three things does not alter the respective
constitutional spheres of the federal and
state governments. The making and fabri-
cation of steel by Jones & Laughlin Steel
Corporation is production regulable by the
state of Pennsylvania, notwithstanding the
corporation also engages in interstate com-
merce regulable by Congress in bringing in
its raw materials and again in selling and
delivering its products. No specific present
intent appears to impede or destroy inter-
state commerce by means of a strike in a
manufacturing plant, or other like direct
obstruction to or burden on interstate com-
merce. The order we are asked to enforce
is not shown to be one authorized to be made
under the authority of Congress. Carter
v. Carter Coal Co., supra.

“The petition is denied.”
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III.
[Nos. 420-421] Circuit Court of Appeals
(Sixth Circuit)
(Fruehauf Trailer Co. v. National Labor
Relations Board)

Opinion June 30, 1936, 85 F.(2d) 391
Before Moorman, Hicks, and Simons,
Circuit Judges.

“Per Curiam. The National Labor Rela-
tions Board has filed a petition in this court
to enforce an order issued by it in proceed-
ings which it instituted against the Fruehauf
Trailer Company. The order directs the
Trailer Company to cease and desist from
discharging or threatening to discharge any
of its employees because of their activities in
connection with the United Automobile
Workers Federal Labor Union No. 19,375.
to cease discouraging its employees from
becoming members of that union, to offer to
certain of its former employees immediate
and full reinstatement in their former posi-
tions without prejudice to their seniority
rights, to make such employees whole for
any losses of pay that they have suffered by
reason of their discharge by paying
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them
what they would have earned as wages from
the dates of their discharges, and to post
notices throughout its Detroit plant, in con-
spicuous places, stating that it has ceased
and desisted from discharging or threaten-
ing to discharge its employees for joining
the United Automobile Workers Federal
Labor Union No. 19,375. The Fruchauf
Trailer Company has filed its petition seek-
ing a review of the order and praying that
the court set it aside. The record of the
proceeding before the Labor Board has been
filed and the two petitions have been heard
together in this court.

“The Fruehauf Trailer Company is a
corporation organized and existing under
the laws of the state of Michigan and is
engaged in the manufacture, assembly, and
sale of automobile trailers at its plant in
Detroit, Mich. The material and parts used
in the manufacture and production of the
trailers are shipped to the plant. After the
trailers are manufactured, many of them
are shipped to other states for sale and use.
The order in question undertakes to regu-
late and control the Trailer Company’s re-
lations and dealings with its employees en-
gaged in the production and manufacture
of trailers at the company’s plant in Detroit
and does not directly affect any of the ac-
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tivities of the Trailer Company in the pur-
chasing and transporting to its plant of
materials and parts for the manufacture and
production of trailers or in the shipping or
selling of such trailers after they are manu-
factured. It was issued under the authority
of the Act of Congress of July 5, 1935,
known as the National Labor Relations Act
(29 US.C.A. § 151 et seq.). The authority
for the act is claimed under the commerce
clause of the Constitution. Since the order
is directed to the control and regulation of
the relations between the Trailer Company
and its employees in respect to their activi-
ties in the manufacture and production of
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trailers and does not directly affect any
phase of any interstate commerce in which
the Trailer Company may be engaged, and
since, under the ruling of Carter v. Carter
Coal Company [298 U.S. 238] 56 S.Ct. 855,
80 L.Ed. 1160 (decided May 18, 1936), the
Congress has no authority or power to regu-
late or control such relations between the
Trailer Company and its employees, the
National Labor Relations Board was with-
out authority to issue the order. See Na-
tional Labor Relations Board v. Jones &
Laughlin Steel Corporation (C.C.A.5) 83 F.
(2d) 998, decided June 15, 1936.

“The petition of the Board is according-
Iy dismissed and the order is set aside.”

Iv.

[Nos. 422-423] Circuit Court of Appeals
(Second Circuit)

(National Labor Relations Board v. Fried-
man-Harry Marks Clothing Co.)
Opinion July 13, 1936, 85 F.(2d) 1
Before Manton, Swan, and A. N. Hand,
Circuit Judges.

“Per Curiam. The respondent, a Vir-
ginia corporation, is a manufacturer of
men’s clothing with its principal office and
its factory in Richmond, Va. Practically all
the raw materials used are brought from
other states into Virginia, where respond-
ent manufactures them into men’s clothing.
About 83 per cent. of the manufactured
products are sold f. o. b. Richmond, to
customers located in states other than Vir-
ginia.

“Two sets of charges were filed with pe-
titioner’s local regional director by the
Amalgamated Clothing  Workers of
America, a labor union of workers in the
men’s clothing industry, in which it was
alleged that the respondent violated the Na-
tional Labor Relations Act (29 U.S.C.A. §
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151 et seq.) by discharging from its employ,
and discriminating against 29 out of 800 uf
its employees, because they had engaged in
union activities. The Board filed com-
plaints under section 10(b) of the act (29
U.S.C.A.
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§ 160(b), and after a hearing re-
spondent was found to have violated the
act and was ordered to cease and desist
from the unfair labor practices.

“Petitioner’s theory is that the respond-
ent is engaged in interstate commerce be-
cause of the shipment of raw materials to it
from other states and the shipment of its
finished products to other states, and, in ad-
dition, that the flow of commerce doctrine,
as exemplified in Swift & Co. v. United
States, 196 U.S. 375, 25 S.Ct. 276, 49 L.Ed.
518, brings this manufacturer within the
federal power to regulate commerce. Re-
spondent contends that the National-Labor
Relations Act, as applied to it, is uncon-
stitutional and therefore invalid, and that
the attempt to enforce its provisions against
it is illegal.

“It is shown that the alleged unfair labor
practices complained of occurred in the
manufacture of clothing in Richmond, Va.
None of the workers involved had to do with
the transportation of the clothing after its
manufacture. They were engaged in vari-
ous operations in the Richmond factory.

“The relations between the employer and
its employees in this manufacturing industry
were merely incidents of production. In its
manufacturing, respondent was in no way
engaged in interstate commerce, nor did its
labor practices so directly affect interstate
commerce as to come within the federal
commerce power. Carter v. Carter Coal
Co. [298 U.S. 238], 56 S.Ct. 855, 80 L.Ed.
1160, May 18, 1936; Schechter Poultry Cor-
poration v. United States, 295 U.S. 495, 55
S.Ct. 837, 79 L.Ed. 1570, 97 A.L.R. 947.
No authority warrants the conclusion that
the powers of the Federal Government per-
mit the regulation of the dealings between
employers or employees when engaged in
the purely local business of manufacture.

“Therefore the orders to cease and de-
sist may not be enforced.

“Petitions denied.”
V.

85
In each cause the Labor Board formu-

lated and then sustained a charge of unfair
labor practices towards persons employed
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only in production. It ordered restoration
of discharged employees to former posi-
tions with payment for losses sustained.
These orders were declared invalid below
upon the ground that respondents while
carrying on production operations were not
thereby engaging in interstate commerce;
that labor practices in the course of such
operations did not directly affect interstate
commerce; consequently respondents’ ac-
tions did not come within congressional
power.

Respondent in No. 419 is a large, inte-
grated manufacturer of iron and steel
products—the fourth largest in the Unit-
ed States. It has two production plants
in  Pennsylvania where raw material3
brought from points outside the state are
converted into finished products, which
are thereafter distributed in interstate
commerce throughout many states. The
Corporation has assets amounting to
£180,000,000, gross income $47,000,000, and
c¢mploys 22,000 people—10,000 in the Ali-
quippa plant where the complaining em-
ployees worked. So far as they relate to
cssential principles presently important, the
activities of this Corporation, while large,
do rot differ materially from those cf the
other respondents and very many small
producers and distributors. It has attain-
ed great size; occupies an important place
in business; owns and operates mines of
ore, coal, and limestone outside Pennsyl-
vania, the output of which, with other raw
material, moves to the production plants.
At the plants this movement ends. Hav-
ing come to rest, this material remains in
warehouses, storage yards, etc., often for
months, until the process of manufacture
begins. After this has been completed, the
finished products go into interstate com-
merce. The discharged employees labored
only in the manufac

se
turing department.
They took no part in the transportation o
or away from the plant; nor did they parti-
cipate in any activity which preceded or
followed manufacture.

Our concern is with those activities
which are common to the three enter-
prises. Such circumstances as are merely
fortuitous—size, character of products, etc.
—may be put on one side. The wide sweep
of the statute will more readily appear if
consideration be given to the Board’s pro-

ceedings against the smallest and relative-
ly least important—the Clothing Company.
If the act applies to the relations of that
Company to employees in production, of
course it applies to the larger respondents
with like business elements although the af-
fairs of the latter may present other char-
acteristics. Though differing in some re-
spects, all respondents procure raw mate-
rials outside the state where they manu-
facture, fabricate within and then ship
beyond the state.

In Nos. 420, 421, the respondent, Michi-
gan corporation, manufactures commercial
trailers for automobiles from raw mate-
rials brought from outside that state, and
thereafter sells these in many states. It has
a single manufacturing plant at Detroit
and annual receipts around $3,000,000; 900
people are employed.

In Nos. 422, 423, the respondent is a Vir-
ginia corporation engaged in manufactur-
ing and distributing men’s clothing. It has
a single plant and chief office at Richmond,
annual business amounting perhaps to $2,-
000,000, employs 800, brings in almost all
raw material from other states and ships
the output in interstate commerce. There
are some 3,300 similar plants for manufac-
turing clothing in the United States, which
together employ 150,000 persons and an-
nually put out products worth $800,000,000.

VI.
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The Clothing Company is a typical small
manufacturing concern which produces less
than one-half of one per cent. of the men's
clothing produced in the United States and
employs 800 of the 150,000 workmen en-
gaged therein. If closed today, the ulti-
mate effect on commerce in clothing ob-
viously would be negligible. It stands
alone, is not seeking to acquire a mono-
poly or to restrain trade. There is no evi-
dence of a strike by its employees at any
time or that one is now threatened, and
nothing to indicate the probable result if
one should occur.

Some account of the Labor Board’s pro-
ceedings against this Company will indicate
the ambit of the act as presently construed.

September 28, 1935, the Amalgamated
Clothing Workers of America, purporting
to act under section 10 (b) of the Na-
tional Labor Relations Act,? filed with the

8 Sce. 10. (b). Whenever it is charged
that any person has engaged in or is en-

gaging in any such unfair labor practice,
the Board, or any agent or agency des-
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“Charge,” stating that the Clothing
Company had engaged in unfair labor prac-
tices within the meaning of the act—sec-
tion 8 (1) (3), 29 U.S.C.A. § 158 (I, 3)—
in that it had, on stated days in August
and September, 1935, unjustifiably dis-
charged, demoted or discriminated against
some 20 named members of that union and,
in other ways, had restrained, interfered
with and coerced employees in the exercise
of their right of free choice of representa-
tives for collective bargaining. And fur-
ther “that said labor practices are unfair
labor practices affecting commerce within
the meaning of said Act.”

This “Charge” contained no description
of the Company’s business, no word con-
cerning any strike against it past, present
or threatened. The number of persons
employed or how many of these had joined
the union is not disclosed.

Thereupon the Board issued a “Com-
plaint” which recited the particulars of the
“Charge,” alleged incorporation of the
Company in Virginia, and ownership of a
plant at Richmond where it is continuous-
ly engaged in the “production, sale and
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distribution of men’s clothing”; that mate-
rial is brought from other states and man-
ufactured into clothing, which is sold
and shipped to many states, etc.—“all of
aforesaid constituting a continuous flow of
commerce among the several states.” Also
that while operating the Richmond plant
the Clothing Company discharged, demot-
ed, laid off or discriminated against some
20 persons “employed in production at
the said plant * * * for the reason
that all of the said employees, and each
of them, joined and assisted a labor organi-
zation known as the Amalgamated Cloth-
ing Workers of America, and engaged in
concerted activities with other employees
for the purpose of collective bargaining
and other mutual aid and protection,” etc.
Further, that the Company circulated
among its employees and under
89

, took to co-
erce them to sign a writing expressing
satisfaction with conditions; induced some
members of the union to withdraw; did
other similar things, etc.—~all of which
amounted to unfair labor practices affect-
ing commerce within the meaning of sec-
tion 8 (1) (3) (4)4 and section 2 (6)

ignated by the Board for such purposes,
shall have power to issue and cause to be
served upon such person a complaint stat-
ing the charges in that respect, and con-
taining a notice of hearing before the
Board or a member thereof, or before a
designated agent or agency, at a place
therein fixed, nct less than five days after
the serving of said complaint. Any such
complaint may be amended by the mem-
ber, agent, or agency conducting the hear-
ing or the Board in its discretion at any
time prior to the issuance of an order
based thereon. The person so complain-
ed of shall have the right to file an an-
swer to the original or amended com-
plaint and to appear in person or other-
wise and give testimony at the place and
time fixed in the complaint. In the dis-
cretion of the member, agent or agency
conducting the hearing or the Board, any
other person may be allowed to intervene
in the said proceeding and to present
testimony. In any such proceeding the
rules of evidence prevailing in courts of
law or equity shall not be controlling.
29 U.S.C.A. § 160(b).

4 Sec. 8 It shall be an unfair labor
practice for an employer—

(1) To interfere with, restrain, or co-
erce 2mployees in the exercise of the
rights guaranteed in section 7 [section
157 of this title]. .

(2) To dominate or interfere with the
formation or administration of any labor
organization or contribute financial or
other support to it: Provided, That sub-
ject to rules and regulations made and
published by the Board pursuant to sec-
tion 6 (a) [section 156 of this title], an
employer shall not be prohibited from
permitting employees to confer with him
during working hours without loss of time
or pay.

(3) By discrimination in regard to hire
or tenure of employment or any term or
condition of employment to encourage or
discourage membership in any labor or-
ganization: Provided, That nothing in
this Act [chapter], or in the National In-
dustrial Recovery Act (U.S.C., Supp. VII,
title 15, sees. 701-712), as amended from
time to time [sections 701 to 712 of Title
15], or in any code or agreement approv-
ed or prescribed thereunder, or in any
other statute of the United States, shall
preclude an employer from making an
agreement with a labor organization (not
established, maintained, or assisted by
any action defined in this Act [chapter]
as an unfair labor practice) to require as
a condition of employment membership
therein, if such labor organization is the
representative of the employees as pro-
vided in section 9 (a) [section 159 (a)
of this title], in the appropriate collective
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(7) 5 of the Labor Act. “The aforesaid un-
fair labor practices occur in commerce
among the several states, and on the basis of
experience in the aforesaid plant and others
in the same and other industries, burden
and obstruct such commerce and the free
flow thereof and have led and tend to lead
to labor disputes burdening and obstruct-
ing such commerce and the free flow
thereof.”

The complaint says nothing concerning
any strike against the Clothing Company
past, present or threatened; there is no
allegation concerning the number of per-
sons employed, how many joined the union,
or the value of the output.

20
The respondent filed a special appear-
ance objecting to the Board’s jurisdiction,
which was overruled; also an answer ad-
mitting the discharge of certain employees,
but otherwise it generally denied the alle-
gations of the “Complaint.”

Thereupon the Board demanded access
to the Company’s private records of ac-
counts, disclosure of the amount of capital
invested by its private owners, the names
of all of its employees, its pay rolls, the
amounts and character of all purchases
and from whom made, the amounts of
sales and to whom made, including the
number and kind of units, the number
of employees in the plant

91
during eight
vears, the names and addresses of the
directors and officers of the Company,
the names and addresses of its salesmen,
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the stock ownership of the Company, the
affiliation, if any, with other companies,
and the former occupations and businesses
of its stockholders.

During hearings held at Richmond anc
Washington, unfettered by rules of evi-
dence, it received a mass of testimony—
largely irrelevant. Much related to the
character of respondent’s business, gen-
eral methods used in the men’s clothing in-
dustry, the numbers employed and the
general effect of strikes therein. The cir-
cumstances attending the discharge or de-
motion of the specified employees were
brought out.

Following this the Board found—

The men’s clothing industry of the
United States ranks sixteenth in the num-
ber of wage earners employed, with more
than 3,000 firms and 150,000 workers en-
gaged. The steps in the typical process
of manufacture are described. Raw mate-
rial is brought in from many states, and
after fabrication the garments are scld
and delivered through canvassers and re-
tailers. “The men’s clothing industry is
thus an industry which is nearly entirely
dependent in its operations upon purchas-
es and sales in interstate commerce and
upon interstate transportation.”

The Amalgamated Clothing Workers of
Americd is a labor organization composed
of over 125,000 men and women employed
in making clothing. Members are orga-
nized in local unions. Before recognition
of this union by employers long and bitter
strikes occurred, some of which are de-

bargaining unit covered by such agree-
ment when made.

(4) To discharge or otherwise discrimi-
nate against an employec because he has
filed charges or given testimony under
this Act [chapter].

(5) To refuse to bargain collectively
with the representatives of his employees,
subject to the provisions of Section 9 (a)

[section 159 (a) of this title]l. 29 U.S.
C.A. § 158
Sec. 9. (a) Representatives designated

or selected for the purposes of collective
bargaining by the majority of the em-
ployees in a unit appropriate for such
purposes, shall be the exclusive repre-
sentatives of all the employees in such
unit for the purposes of collective bar-
gaining in respect to rates of pay, wages,
hours of employment, or other conditions
of employment: Provided, That any in-
dividual employee or a group of employees
shall have the right at any time to pre-

sent grievances to their employer.
S.C.A. § 159(a).

5 Sec. 2 (6) The term ‘“commerce” means
trade, traffic, commerce, transportation,
or communication among the several
States, or between the District of Colum-
bia or any Territory of the United States
and any State or other Territory, or
between apy foreign country and any
State, Territory, or the District of Co-
lumbia, or within the District of Colum-
bia or any Territory, or between points
in the same State but through any other
State or any Territory or the District of
Columbia or any foreign country.

(7) The term ‘“affecting commerce”
means in commerce, or burdening or ob-
structing commerce or the free flow of
commerce, or having led or temnding to
lead to a labor dispute burdening or ob-
structing commerce or the .free flow of
commerce. 29 U.S.C.A. § 152 (6, 7).

29 0.
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scribed. The union has striven consist-
ently to improve the general economic and
social conditions of members. Benefits
that flow from recognizing and co-operat-
ing with it are realized by manufacturers.

Description is given of the Clothing
Company’s operations, the sources of its
raw material (nearly all outside

92

Virginia),
and the method used to dispose of its out-
put. Eighty-two per cent. is sold to cus-
tomers beyond Virginia. It is among the
fifty largest firms in the industry, and
among the ten of that group paying the
lowest average wage.

In the summer of 1935 the employees
at the Richmond plant formed a local of
the Amalgamated Clothing Workers and
solicited memberships. The management
at once indicated opposition and declared
it would not permit employees to join.
Hostile acts and the circumstances of the
discharge or demotion of complaining em-
ployees are described. It is said all were
discharged or demoted because of union
membership. And further that “Interfer-
ence by employers in the men’s clothing
industry with the activities of employees
in joining and assisting labor organizations
and their refusal to accept the procedure
of collective bargaining has led and tends
to lead to strikes and other labor disputes
that burden and obstruct commerce and the
free flow thereof. In those cases where
the employees have been permitted to or-
ganize freely and the employers have been
willing to bargain collectively, strikes and
industrial unrest have gradually disap-
peared, as shown in Finding 19. But
where the employer has taken the contra-
ry position, strikes have ensued that have
resulted in substantial or total cessation
of production in the factories involved
and obstruction to and burden upon the
flow of raw materials and finished gar-
ments in interstate commerce.”

The number of employees who joined the
union does not appear; the general atti-
tude of employees towards the union or
the Company is not disclosed; the terms of
employment are not stated—whether at
will, by the day or by the month. What
the local chapter was especially seeking at
the time we do not know.

It does not appear that, either prior or
subsequent to the “Complaint,” there has
been any strike, disorder or
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industrial
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strife at respondent’s factory, or any in-
terference with or stoppage of production
or shipment of its merchandise. Nor that
alleged unfair labor practices at its plant
had materially affected manufacture, sale
or distribution; or materially affected,
burdened or obstructed the flow of prod-
ucts; or affected, burdened or obstructed
the flow of interstate commerce, or tended
to do so.

The Board concluded that the Clothing
Company had discriminated in respect to
tenure and employment and thereby had
discouraged membership in the union;
that it had interfered with, restrained and
coerced its employees in violation of rights
guaranteed by section 7 of the National
Labor Relations Act; that these acts oc-
curred in the course and conduct of com-
merce among the states, immediately af-
fect employees engaged in the course and
conduct of interstate commerce, and tend
to lead to labor disputes burdening and
obstructing such commerce and the frec
flow thereof.

An order followed, March 28, 1936,
which commanded immediate reinstatc-
ment of eight discharged employees and
payment of their losses; also that the
Company should cease and desist from dis-
charging or discriminating against em-
ployees because of connections with the
union, should post notices, etc. On the
same day the Board filed a petition asking
enforcement of the order in the United
States Circuit Court of Appeals (Second
Circuit) at New York, which was denied
July 13, 1936. National Labor Relations
Board v. Friedman-Harry Marks Clothing
Co., 85 F.(2d) 1.

VIL

The precise question for us to deter-
mine is whether in the circumstances dis-
closed Congress has power to authorize
what the Labor Board commanded the
respondent to do. Stated otherwise, in the
circumstances here existing could Con-
gress by statute direct what the Board has
ordered? General disquisitions concerning

the en
24

actment are of minor, if any, im-
portance. Circumstances not treated as
essential to the exercise of power by the
Board may, of course, be disregarded.
The record in Nos. 422, 423—a typical case
—plainly presents these essentials and we
may properly base further discussion up-
on the circumstances there disclosed.
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A relatively small concern caused raw
material to beé shipped to its plant at Rich-
mond, Va., converted this into clothing,
and thereafter shipped the product to
points outside the State. A labor union
sought members among the employees at
the plant and obtained some. The Com-
pany’s management opposed this effort,
and in order to discourage it discharged
cight who had become members. The busi-
ness of the Company is so small that to
close its factory would have no direct or
material effect upon the volume of inter-
state commerce in clothing. The number
of operatives who joined the union is not
disclosed; the wishes of other employees
is not shown; probability of a strike is
not found.

The argument in support of the Board
affirms: “Thus the validity of any speci-
fic application of the preventive measures
of this Act depends upon whether indus-
trial strife resulting from the practices in
the particular enterprise under considera-
tion would be of the character which Fed-
cral power could control if it occurred. If
strife in that enterprise could be controlled,
certainly it could be prevented.”

Manifestly that view of congressional
power would extend it into almost every
field of human industry. With striking
lucidity, fifty years ago, Kidd v. Pearson,
128 U.S. 1, 21, 9 S.Ct. 6, 10, 32 L.Ed. 346,
declared: “If it be held that the term
[commerce with foreign nations and
among the several states] includes the reg-
tlation of all such manufactures as are
intended to be the subject of commercial

(ransactions in
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the future, it is impossible
to deny that it would also include all pro-
ductive industries that contemplate the
same thing. The result would be that
congress would be invested, to the exclu-
sion of the states, with the power to reg-
ulate, not only manufacture, but also agri-
culture, horticulture, stock-raising, domes-
tic fisheries, mining,—in short, every
branch of human industry.” This doctrine
found full approval in United States v. E,
C. Knight Co., 156 U.S. 1, 12, 13, 15 S.Ct.
249, 253, 39 L.Ed. 325; Schechter Poultry
Corporation et al. v. United States, supra,
and Carter v. Carter Coal Co. et al.,, su-
pra, where the authorities are collected and
principles applicable here are discussed.

In Knight's Case, Chief Justice Fuiier,
speaking for the Court, said: “Doubtless
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the power to control the manufacture of a
given thing involves, in a certain sense,
the control of its disposition, but this is a
secondary, and not the primary, sense;
and, although the exercise of that power
may result in bringing the operation of
commerce into play, it does not control it,
and affects it only incidentally and indi-
rectly. Commerce succeeds to manufac-
ture, and is not a part of it. * * *
It is vital that the independence of the
commercial power and of the police pow-
er, and the delimitation between them,
however sometimes perplexing, should al-
ways be recognized and observed, for,
while the one furnishes the strongest bond
of union, the other is essential to the pres-
ervation of the autonomy of the states as
required by our dual form of government;
and acknowledged evils, however grave
and urgent they may appear to be, had bet-
ter be borne, than the risk be run, in the
effort to suppress them, of more serious
consequences by resort to expedients of
even doubtful constitutionality.”

In Schechter’s Case we said: “In deter-
mining how far the federal government
may go in controlling intrastate transac-
tions upon the ground that they ‘affect’ in-

terstate
26

commerce, there is a necessary an
well-established distinction between direct
and indirect effects. The precise line can
be drawn only as individual cases arise.
but the distinction is clear in principle.
¥ * * But where the effect of intra-
state transactions upon interstate com-
merce is merely indirect, such transactions
remain within the domain of state power.
If the commerce clause were construed to
reach all enterprises and transactions
which could be said to have an indirect ef-
fect upon interstate commerce, the feder-
al authority would embrace practically all
the activities of the people, and the au-
thority of the state over its domestic con-
cerns would exist only by sufferance of
the federal government. Indeed, on such
a theory, even the development of the
state’s commercial facilities would be sub-
ject to federal control.”

Carter’s Case declared—“Whether the
effect of a given activity or condition is
direct or indirect is not always easy to
determine. The word ‘direct’ implies that
the activity or condition invoked or blamed
shall operate proximately—not mediately,
remotely, or collateraliy—to produce the
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effect. It connotes the absence of an ef-
ficient intervening agency or condition.
And the extent of the effect bears no logi-
cal relation to its character. The distinc-
tion between a direct and an indirect ef-
fect turns, not upon the magnitude of ei-
ther the cause or the effect, but entirely
upon the manner in which the effect has
been brought about. If the production by
one man of a single ton of coal intended
for interstate sale and shipment, and ac-
tually so sold and shipped, affects inter-
state commerce indirectly, the effect does
not become direct by multiplying the ton-
nage, or increasing the number of men em-
ployed, or adding to the expense or com-
plexities of the business, or by all com-
bined.”

Any effect on interstate commerce by the
discharge of employees shown here would
be indirect and remote in

o7

the highest de-
oree, as consideration of the facts will
show. In No. 419 ten men out of ten
thousand were discharged; in the other
cases only a few. The immediate effect in
the factor may be to create discontent
among all those employed and a strike may
follow, which, in turn, may result in re-
ducing production, which ultimately may
reduce the volume of goods moving in
interstate commerce. By this chain of in-
direct and progressively remote events we
finally reach the evil with which it is said
the legislation under consideration under-
takes to deal. A more remote and indi-
rect interference with interstate commerce
or a more definite invasion of the powers
reserved to the states is difficult, if not im-
possible, to imagine.

The Constitution still recognizes the ex-
istence of states with indestructible pow-
ers; the Tenth Amendment was supposed
to put them beyond controversy.

We are told that Congress may protect
the “stream of commerce” and that one who
buys raw material without the state, man-
factures it therein, and ships the output
to another state is in that stream. There-
fore it is said he may be prevented from
doing anything which may interfere with
its flow.

This, too, goes beyond the constitution-
al limitations heretofore enforced. If a
man raises cattle and regularly delivers
them to a carrier for interstate shipment,
may Congress prescribe the conditions
under which he may employ or discharge
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helpers on the ranch? The products of a
mine pass daily into interstate commerce;
many things are brought to it from other
states. Are the owners and the miners
within the power of Congress in respect
of the latter’s tenure and discharge? May
a mill owner be prohibited from closing his
factory or discontinuing his business be-
cause so to do would stop the flow of prod-
ucts to and from his plant in interstate

commerce?
98

May employees in a factory
be restrained from quitting work in a body
because this will close the factory and
thereby stop the flow of commerce? May
arson of a factory be made a federal
offense whenever this would interferc
with such flow? If the business cannot
continue with the existing wage scale, may
Congress command a reduction? If the
ruling of the Court just announced is ad-
hered to, these questions suggest some of
the problems certain to arise.

And if this theory of a continuous
“stream of commerce” as now defined is
correct, will it become the duty of the fed-
eral government hereafter to suppress ev-
ery strike which by possibility it may cause
a blockade in that stream? In re Debs,
158 U. S. 564, 15 S.Ct. 900, 39 L.Ed. 1092.
Moreover, since Congress has intervened,
are labor relations between most man-
ufacturers and their employees removed
from all control by the state? Oregon-
Washington R. Co. v. Washington (1926)
270 U. S. 87, 46 S.Ct. 279, 70 L.Ed. 482.

To this argument Arkadelphia Milling
Co. v. St. Louis Southwestern Railway
Co., et al., 249 U. S. 134, 150, 39 S.Ct. 237,
63 L.Ed. 517, affords an adequate reply.
No such continuous stream is shown by
these records as that which counsel assume.

There is no ground on which reasonably
to hold that refusal by a manfacturer,
whose raw materials come from states
other than that of his factory and whose
products are regularly carried to other
states, to bargain collectively with em-
ployees in his manufacturing plant, di-
rectly affects interstate commerce. In such
business, there is not one but two distinct
movements or streams in interstate trans-
portation. The first brings in raw material
and there ends. Then follows manufac-
ture, a separate and local activity. Upon
completion of this and not before, the
second distinct movement or stream in in-:
terstate commerce begins and the products,
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go to other states. Such is the common

course for small as well as
29 .
large indus-

tries. It is unreasonable and unprecedent-
ed to say the commerce clause confers upon
Congress power to govern relations be-
tween employers and employees in these
‘local activities. Stout v. Pratt (D.C.) 12
F. Supp. 84. In Schechter’s Case we con-
cemned as unauthorized by the commerce
clause assertion of federal power in res-
pect of commodities which had come to
rest after interstate transportation. And,
in Carter’'s Case, we held Congress lacked
power to regulate labor relations in re-
spect of commodities before interstate com-
merce has begun.

It is gravely stated that experience
teaches that if an employer discourages
membership in “any organization of any
kind” “in which employees participate,
and which exists for the purpose in whole
or in part of dealing with employers con-
cerning grievances, labor disputes, wages,
rates of pay, hours of employment or con-
ditions of work,” discontent may follow
and this in turn may lead to a strike, and
as the outcome of the strike there may be
a block in the stream of interstate com-
merce. Therefore Congress may inhibit
the discharge! Whatever effect any cause
of discontent may ultimately have upon
commerce is far too indirect to justify
congressional regulation.  Almost any-
thing—marriage, birth, death—may in
some fashion affect commerce.

VIIIL

That Congress has power by appropri-
ate means, not prohibited by the Constitu-
tion, to prevent direct and material inter-
ference with the conduct of interstate com-
merce is settled doctrine. But the inter-
ference struck at must be direct and ma-
terial, not some mere possitility contingent
on wholly uncertain events; and there
must be no impairment of rights guaran-
teed. A state by taxation on property may
indirectly but seriously affect the cost of
transportation; it may not lay a direct tax
upon
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the receipts from interstate transport-
ation. The first is an indirect effect, the
other direct.

This power to protect interstate com-
merce was invoked in Standard Oil Co. v.
United States, 221 U. S. 1, 31 S.Ct. 502,
55 L.Ed. 619, 34 LR.A.(N.S.) 834, Ann.
Cas.1912D, 734, and United States v.

American Tobacco Co., 221 U.S. 106, 31
S.Ct. 632, 55 L.Ed 663. In each of
those cases a combination sought to monop-
nlize and restrain interstate commercc
through purchase and consequent control
of many large competing concerns engaged
both in manufacture and interstate com-
merce. The combination was sufficiently
powerful and action by it so persistent that
success became a dangerous probability.
Here there is no such situation, and the
cases are inapplicable in the circumstances.
There is no conspiracy to interfere with
commerce unless it can be said to exist
among the employees who became members
of the union. There is a single plant op-
erated by its own management whose only
offense, as alleged, was the discharge of a
few employees in the production depart-
ment because they belonged to a union,
coming within the broad definition of “lab-
or organization” prescribed by section 2
(5) of the act. That definition includes any
organization in which employees partici-
pate and which exists for the purpose in
whole or in part of dealing with employers
concerning grievances, wages, &c.

Section 13 of the Labor Act (29 U.S.C.A.
§ 163) provides—"“Nothing in this Act
[chapter] shall be construed so as to inter-
fere with or impede or diminish in any way
the right to strike.” And yet it is ruled
that to discharge an employee in a factory
because he is a, member of a labor organi-
zation (any kind) may create discontent
which may lead to a strike and this may
cause a block in the “stream of commerce”;
consequently the discharge may be inhibit-
ed. Thus the act exempts from its ambit
the very evil which counsel insist may re-
sult from discontent caused by a discharge
of an association member, but permits co-
ercion of a nonmember to join one.

101

The things inhibited by the Labor Act
relate to the management of a manufac-
turing plant—something distinct from com-
merce and subject to the authority of the
state. And this may not be abridged be-
cause of some vague possibility of distant
interference with commerce.

IX.

Texas & New Orleans Railroad Co. et al.,
v. Brotherhood of Railway & Steamship
Clerks et al., 281 U.S. 548, 50 S.Ct. 427,
434, 74 L.Ed. 1034, is not controlling,
There the Court, while considering an act
definitely limited to common carriers en-
gaged in interstate transportation over
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whose affairs Congress admittedly has wide
power, declared: “The petitioners invoke
the principle declared in Adair v. United
States, 208 U.S. 161, 28 S.Ct. 277, 52 L.Ed.
436, 13 Ann.Cas. 764, and Coppage v. Kan-
sas, 236 U.S. 1, 35 S.Ct. 240, 59 L.Ed. 441, L.
R.A.1915C, 960, but these decisions are inap-
plicable. The Railway Labor Act of 1926
does not interfere with the normal exercise
of the right of the carrier to select its em-
ployees or to discharge them. The statute
is not aimed at this right of the employers
but at the interference with the right of
employces to have representatives of their
own choosing. As the carriers subject to
the act have no constitutional right to inter-
fere with the freedom of the employees in
making their selections, they cannot com-
plain of the statute on constitutional
grounds.”

Adair’s Case, supra, presented the ques-
tion—"“May Congress make it a criminal
offense against the United States—as, by
the 10th section of the act of 1898 [30 Stat.
428], it does—for an agent or officer of an
interstate carrier, having full authority in
the premises from the carrier, to discharge
an employee from service simply because
of his membership in a labor organization?”
The answer was no. “While, as already
suggested, the right of liberty and property
guaranteed by the Constitution against de-
privation without due process of law is sub-
ject to such reasonable restraints as the
common good or the general welfare may
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require, it is not within the functions of
government—at least, in the absence of
contract between the parties—to compel
any person, in the course of his business and
against his will, to accept or retain the per-
sonal services of another, or to compel any
person, against his will, to perform personal
services for another. The right of a person
to sell his labor upon such terms as he deems
proper is, in its essence, the same as the
right of the purchaser of labor to prescribe
the conditions upon which he will accept
such labor from the person offering to sell
it. So the right of the employee to quit
'the service of the employer, for whatever
reason, is the same as the right of the em-
57 8.Ct.—41
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ployer, for whatever reason, to dispense
with the services of such employee. It was
the legal right of the defendant, Adair,—
however unwise such a course might have
been,—to discharge Coppage because of his
being a member of a labor organization, as
it was the legal right of Coppage, if he saw
fit to do so, however unwise such course on
his part might have been—to quit the service
in which he was engaged, because the de-
fendant employed some persons who were
not members of a labor organization. In all
such particulars the employer and the em-
ployee have equality of right, and any legis-
lation that disturbs that equality is an arbi-
trary interference with the liberty of con-
tract which no government can legally justi-
fy in a free land.” “The provision of the
statute under which the defendant was con-
victed must be held to be repugnant to the
5th Amendment, and as not embraced by nor
within the power of Congress to regulatce
interstate commerce, but, under the guise of
regulating interstate commerce, and as ap-
plied to this case, it arbitrarily sanctions an
illegal invasion of the personal liberty as
well as the right of property of the defend-
ant, Adair.”

Coppage v. Kansas, following"t'he Adair
Case held that a state statute, declaring it

a misdemeanor to require an
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employee
to agree not to become a member of a
labor organization during the time of his
employment, was repugnant to the due prc-
cess clause of the Fourteenth Amendment.

The right to contract is fundamental and
includes the privilege of selecting those
with whom one is willing to assume con-
tractual relations. This right is unduly
abridged by the act now upheld. A private
owner is deprived of power to manage his
own property by freely selecting those to
whom his manufacturing operations are to
be entrusted. We think this cannot law-
fully be done in circumstances like those
here disclosed.

It seems clear to us that Congress has
transcended the powers granted.





