


June 1, 2012

The Speaker, The House of Assembly
The Hon. Stanley Lowe, OBE, JP, MP
Sessions House 
21 Parliament Street
Hamilton HM 12

Dear Honourable Speaker,

I have the honour to present a Special Report regarding the response of the Cabinet Office 
and Ministry of the Environment, Planning and Infrastructure Strategy to the Ombudsman’s  
Own Motion Systemic Investigation into the Process and Scope of Analysis for Special 
Development Orders. 

This Report is submitted in accordance with Section 16(3) of the Ombudsman Act 2004  
which provides:

Authority to notify Ombudsman of steps taken

 16(3) If within the time period specified in this section, the authority –
   (a) fails to notify the Ombudsman of the action that has been taken or is proposed; or
   (b)(i)  has taken no action; or
   (b)(ii)  has taken action that in the Ombudsman’s opinion is inadequate or  
     inappropriate

 The Ombudsman, after considering any reasons given by the authority, may submit a  
 special report under Section 24(2).

Yours sincerely, 

Arlene Brock
Ombudsman for Bermuda
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SPECIAL REPORT re Government response to Today’s Choices – Tomorrow’s Costs

S. 16 Ombudsman Act 2004 (“Act”)
In accordance with s.16 of the Ombudsman Act 2004 this Special Report comments on the Government’s 
response dated 30 April 2012 to Today’s Choices – Tomorrow’s Costs (“SDO Report”). I also note the 2 
May 2012 Press Statement of the Minister of Environment, Planning and Infrastructure Strategy (“Press 
Statement”) and thank him for correcting one of the claims made (with respect to my “own motion” 
jurisdiction) in an earlier public statement. 

The Press Statement asserted: “we do not disagree with the essence of her recommendations”. This is good 
news. The essence of my recommendations is that – for the purpose of determining a Special Development 
Order (“SDO”) – there is no proper existing procedure to gather and analyze data to inform decision-
making. As chapters 3 - 8 and 13 of the SDO Report made clear, all evidence points to Environmental 
Impact Assessment (“EIA”) as the proper procedure. 

General Observations
In summary, the Government’s responses of 30 April and 2 May claim that: the 2001 UK Environment 
Charter (“Charter”) is not legally binding; the EIA procedure is not needed; and there is no need for action 
on most of the Recommendations. I find the continued challenge to my jurisdiction inappropriate and many 
of the responses to the Recommendations inadequate or even unresponsive. The attached grid shows the 
specific responses to each Recommendation. I find 4 of the 32 to be appropriate and adequate. Rather 
than refute each of the remaining responses I have simply noted the kinds of questions that, had they been 
addressed, would have rendered the responses adequate and truly responsive. 

The seemingly default denial of the gaps evidenced in the SDO Report do not acknowledge clear procedural 
problems. For example: (a) the deficiencies in the conditions attached to the Tucker’s Point SDO (pages 60 
- 62 SDO Report) illustrate serious fault lines in the time frame and opportunity available for civil servants 
to aim for “joined up civil service”; (b) the much-touted General Notice 106 (page 22 SDO Report) is dated 
July 2010 but does not apply to SDOs or other development applications beyond the remit of the DAB and, 
further, does not have a formal public consultation component; and (c) relevant civil servants were not aware 
of the CARICOM training in Strategic Environmental Assessment that was offered in Spring 2011. 

This Special Report sets out principles of international law relevant to the development of the Charter. 
Without divulging confidential or whistle-blowing sources, I have received impeccable evidence that, when 
signed, the intention was that the Charter constitutes a summary of legally binding responsibilities. Certainly 
there was never any expectation that – eleven years down the road – any signatory would try to claim that 
the commitments are only “aspirational”. 

Finally, the Government continues to question my jurisdiction despite the clear language of sections  
2 and 3 of the Act. This was addressed in Appendix I of the SDO Report. However I do add in this Special 
Report clear corroboration by the Privy Council of the principle underlying my jurisdiction to conduct  
this investigation. The Privy Council’s formulation, read with the plain words and requirements of the  
Act, puts into question the Government’s claim that its response is “voluntary” – just because it disagrees 
with my findings.
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Relevant Principles of International Law
Domestic law is enforceable ultimately due to the power of the state, through the Court, to impose prison 
terms and fines. International agreements may be multilateral (amongst several governments) or bilateral 
(between two governments). These agreements are legally binding even if they do not stipulate enforcement 
mechanisms for non-compliance. In such cases, the primary sanction for non-compliance is the risk to the 
reputations of signatory governments. 

Agreements between agencies or departments within countries are not legally binding. However, bilateral 
agreements between governments do have the force of binding international law if: 
 (a) signed in writing, with specific commitments 
 (b) entered into without coercion or duress; and 
 (c) there is no express written provision that the signatories do not intend to be bound.

The 14 Overseas Territories (“OT”) of the UK are largely self-governing and entrusted with responsibility 
for local environmental matters. However, Article 4 (re Jurisdictional Scope) of the 1972 UN Convention 
on Biological Diversity (“CBD”) imposes accountability on each country with overseas territories – for 
those processes and activities “carried out under its jurisdiction or control, within the area of its national 
jurisdiction or beyond the limits of national jurisdiction”. That is, UK commitments under the CBD (as 
well as certain other international instruments regarding human rights and financial regulation) must cover  
the OTs.         

The UK cannot unilaterally extend its multilateral environmental responsibilities to the OTs. The 1999 White 
Paper on Partnership for Progress and Prosperity (“White Paper”) requires that the UK consult and then the 
OTs request if they wish to be included in such multilateral agreements. The British Virgin Islands, Cayman 
Islands and St. Helena requested to be included in the UK’s ratification of the CBD. It is a straightforward 
process for other OTs to join. Whether or not they do so, the UK must account for all of its OTs under Article 
4 of the CBD.

The White Paper signaled that – as priority actions – the UK must (and the OTs were encouraged to) 
undertake certain responsibilities. The White Paper stated “these responsibilities already exist but the UK and 
its Overseas Territories have not always addressed these issues sufficiently consistently or systematically.” 
The UK Charters were intended to clarify respective roles and responsibilities in furtherance of consistent 
and systematic action. 

A 2006 -7 review of the role of the Foreign and Commonwealth Office (“FCO”) by the Environmental Audit 
Committee of the UK House of Commons noted that in order to ensure adequate funding and support of the 
OTs, it is “necessary to assess whether both the [UK] Government and the governments of the UKOTs have 
met their respective obligations under the Environment Charters and Multilateral Environment Agreements.” 
Moreover, “if the Government fails to address these issues it will run the risk of continued environmental 
decline and species extinctions in the UKOTs, ultimately causing the UK to fail in meeting its domestic and 
international environmental commitments. Failure to meet such commitments undermines the UK’s ability 
to influence the international community to take the strong action required for reversing environmental 
degradation in their own countries, and globally”. 
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Development of the UK Environment Charters with the OTs
In June 2001, the Bermuda Government announced that the UK Foreign and Commonwealth Office sent 
a two person team (one was a legal expert) to: give tips on how Bermuda can keep in line with the CBD; 
talk with local officials to identify changes needed in programmes and legislation for Bermuda to comply 
with the fine print of the CBD; and, discuss with the then Environment Minister a joint charter on the 
environment.

Each OT freely negotiated and signed its own Charter. While the Guiding Principles and UK commitments 
are pretty much identical for all the OTs, each OT could vary its commitments depending on its particular 
circumstances. Note that Gibraltar did not sign a Charter at the time precisely because it would have legal 
effect (there were concerns about obligating Gibraltar to the UK on matters of local jurisdiction such as the 
environment). 

Again, without divulging confidential or whistle-blowing sources, the evidence before me is overwhelming 
that the Charter that Bermuda signed on 26 September 2001 was intended to set out legally binding 
commitments derived from the CBD. Accordingly, the language in the Charters drew extensively from 
multilateral environmental agreements binding on the UK. 

In announcing the Charter, Baroness Valerie Amos, then Overseas Territories Minister, stated that the Charter 
(a) sets out guiding principles and (b) contains “some real long-term commitments”. [Contrary to what is 
implied in the Press Statement the word “aspirational” was not asserted by the UK Government.]  

Certainly, it was understood that not everything could be achieved immediately. The UK committed to 
early funding mechanisms precisely to enable the OTs to achieve the objectives of the Charters. The 
OT Environmental Program was established in 2003 as a joint initiative of the FCO and the Department  
for International Development (“DFID”). This was to compensate for the fact that the OTs, unlike 
independent developing countries, are not eligible for funding from the Global Environment Facility and 
other international funds. 

The language of the Charter was deliberately chosen. Commitments that could be implemented in short 
order were set out in mandatory language. The requirement of EIAs before approval of proposals that are 
either major or likely to have significant adverse impact on the environment is one such commitment. It 
is the developers, not governments, who pay for EIAs. Subsequent review of EIAs by governments is one 
component of the EIA process. Accordingly, in order to ensure implementation of the Charter commitment 
to require EIAs, the UK has provided funding and expertise for certain other OTs to conduct their reviews.

Commitments that require additional legislation and strategies in order to be implemented were articulated in 
more general, non-mandatory language in order to take prevailing local conditions into account. Interestingly, 
despite strong assertions that the Charter imposed no obligations, the Government’s response of 30 April 
2012 states “It is of significant note that the Department of Conservation Services was set up as a direct 
result of the 2001 Charter – a clear indication that the Government of Bermuda has taken its commitments 
very seriously”. This begs the question of why the commitment of requiring EIAs was not equally taken 
seriously – as this commitment does not need the creation, policies, funding and staffing of a whole  
new department. 
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For their 2006 -7 review, the FCO’s evidence to the Environmental Audit Committee was that “responsibility 
for the Overseas Territories is a cross-government responsibility so the FCO has a role in this as well as 
DEFRA and DIFD, and the Environmental Charters provide the basis on which government departments 
here, individually and collectively, can work in co-operation with the governments of the OTs on 
implementation.”  

Indeed, DEFRA (Department for Environment, Food and Rural Affairs) defines the Charter as “a formal, 
individual agreement, listing commitments to develop and implement sound environmental management 
practices in the OTs and clarifying the roles and responsibilities of the UK Government, Overseas Territory 
Governments, the private sector, NGOs and local communities”. Note also that DFID requires full EIAs for 
major projects that it funds. 

The 2003 Third Conservation Conference for UK OTs was hosted by Bermuda. The then Permanent Secretary 
for the Environment declared “We all (the OTs) signed on to the Environmental Charter and that means 
we’ve signed on to a variety of commitments”. Notably, Bermuda’s presentation (jointly by the Government 
and local NGOs) at this conference included the Charter in a list of international legal instruments: “some 
of the more important international agreements that are relevant to Bermuda”. Other such agreements 
listed included the 1971 Ramsar Convention, 1982 Convention on the Law of the Sea, 1992 UN Framework 
Convention on Climate Change and the 1997 Kyoto Protocol on Greenhouse Gases – which the Government 
evidently accepts are binding international legal instruments.

With respect to EIAs:
 • Paragraph 4 of the commitments page of the Charter states that Bermuda will ensure that EIAs are  
  undertaken before approving major projects. 
 • Paragraph 11 pledges to abide by the Rio Declaration on Environment and Development. Note that  
  Principle 17 of the Rio Declaration sets out, again in mandatory language, that EIAs shall be undertaken  
  for proposed activities that are likely to have a significant adverse impact on the environment (emphasis  
  added). 

Paragraph 11 is identical for both the UK and Bermuda (page 8 SDO Report). Incorporation of the Rio 
Declaration was deliberately intended to indicate that the Charters were organically linked to the growing 
body of global commitments on the environment and development. 

The essential goals of EIAs are to identify risks and possible mitigation. The main components of EIA 
toward achieving these goals are (a) independent scientific studies (b) government review of such studies 
and (c) public disclosure and consultation. The Charter was designed to confirm this latter role for civil 
society. Accordingly, the Charter was intended to inform public expectations in both the UK and the OTs 
that the commitments set out would be adhered to. It was anticipated that governments could legitimately 
expect to be criticized for failure to comply. 

The SDO Report acknowledged (page 7) that the Government has taken steps to implement other commitments 
of the Charter. However these steps are no defence to the fact that the commitment to require EIAs was not 
complied with. (Appendix II of the SDO Report notes that EIAs were submitted for 13 of the 57 SDOs 
granted since 1978 but they are not required as a matter of SDO procedure.) 
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EIA is the Diamond Standard
The SDO Report sets out (chapters 4 - 6 and Appendix V) ample evidence of EIA jurisprudence, international 
standards and best practices. In the case of Belize Alliance of Conservation NGOs v. The Department of the 
Environment [2004] UK PC 6, the Privy Council noted that whatever the different sources of law that require 
EIAs, all jurisdictions have a similar goal: 

 The Belize legislation has much in common with legislation in a number of other countries (e.g. EEC  
 Directive) which require some sort of environmental study before significant projects may proceed...  
 What each system attempts in its own way to secure is that the decision to authorize a project likely  
 to have significant environmental effects is preceded by public disclosure of as much relevant information  
 about such effects as can reasonably be obtained and the opportunity for public discussion of  
 the issues.

The Privy Council went further in the Bahamas case with respect to the public consultation component of 
EIAs. Save Guana Cay Reef Association v. R [2009] UK PC 44 (p. 14 SDO Report) held that – based on 
the legal doctrine of ‘legitimate expectation’ – the Bahamian Government was obliged to engage the public 
even in the absence of a domestic statute requiring EIAs to be conducted (EIAs were done in the Bahamas 
for years as a matter of practice):

 The public had a legitimate expectation of consultation arising out of official statements recognizing  
 the need to take account of the residents’ concerns and wishes...But taking their concerns and wishes  
 into account does not of course means that the plans for the development must necessarily be changed,  
 if only because the residents’ views were by no means single-minded.

EIA, including adequate public consultation, is globally accepted and the proven procedure to gather and 
analyze the information necessary to inform decision-making (pages 13 - 20 SDO Report). In Bermuda, 
independent EIAs would be especially necessary for those SDO applications that – by definition – will have 
significant adverse impact on the environment by virtue of the fact that they propose to lift decades-old 
conservation zoning. Note that:
 • Bermuda agreed in the 2001 Charter that EIA is the appropriate procedure 
 • Indeed, quite apart from the legal status of the Charter, our signature created a legitimate expectation  
  that EIAs would be conducted prior to approval of certain developments
 • Independent, transparent EIAs (and evolving iterations such as Strategic Environment Assessment  
  and Limits to Acceptable Change analysis) are required throughout the world (including by DFID) as  
  best practice prior to approval of proposals to develop fragile ecosystems and where public interests  
  are at stake
 • Supreme Courts throughout the world have endorsed the EIA procedure 
 • the International Court of Justice recognizes that EIAs may be considered a requirement “under  
  general international law” where a proposal risks significant adverse impact 
 • over 167 lending institutions, including HSBC, have signed on to the Equator Principles that require  
  EIAs, stringent monitoring and public disclosure for certain developments 
 • leading environmental experts and advocates, including the UKOT Conservation Forum, are unable to  
  suggest an alternative procedure better than EIAs.

I look forward to seeing if the protocol to be established by the Government includes the essential components 
and requirement of EIAs for sensitive development proposals. 
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Jurisdictional Issues
What may be investigated
The challenges to Ombudsman jurisdiction to investigate the SDO procedure were addressed in Appendix 
I of the SDO Report. Essentially, the argument appears to be that this matter is barred from investigation 
by the Schedule to the Ombudsman Act 2004 because either (a) the process to gather and analyze data 
is tantamount to the decision to grant the TP SDO or, (b) the actions of civil servants are the actions of 
Ministers (concept of Ministerial Responsibility). 

 a. In the case of Belize Alliance of Conservation NGOs v. The Department of the Environment [2004]  
  UK PC 6, the Privy Council held that a distinction must be made “between the procedure to be  
  followed in arriving at a decision and the merits of the decision itself.” The decision to grant SDOs is  
  the purview of the Legislature. The procedure leading to the decision is the work of the civil service  
  – fully subject to review.

  Bermuda’s 2011 Amendment to the Development and Planning Act 1974 changed the decision-maker  
  – from sole discretion of the Minister to affirmative resolution of the Legislature. This amendment  
  changes who makes the decision but does not change or otherwise affect the existence or lack of  
  procedure that leads to and informs the decision. 

 b. The concept of Ministerial Responsibility for actions of civil servants arises from obiter dicta (a side  
  statement) in a lower Court decision in the UK (Carltona Ltd. v. Commissioner of Works [1943] 2  
  All ER 560). This concept articulates a Minister’s responsibility to answer in Parliament for activities  
  of the Ministry – quite logical as each civil servant cannot be hauled before Parliament to account for  
  his/her actions. 

  Equally logical, this does not apply to the investigation authority and powers set out in a later  
  Ombudsman statute. Sections 2 and 3 of the Act unequivocally provide that actions of civil servants  
  (such as data gathering and analysis) are within Ombudsman jurisdiction.  

Government response to findings
The Cabinet Office asserted that – as it does not agree with (a) Ombudsman jurisdiction or (b) findings – it 
does not have to respond to the Recommendations in accordance with section 16 of the Act. 

 c. While there is no requirement that the government accept the findings, there are no provisions in the  
  Act or any Commonwealth jurisprudence to support the stance that the government need not respond  
  just because it rejects the findings.

 d. Note: the UK Court of Appeal has held: “the [minister] acting rationally, is entitled to reject a finding  
  of maladministration and prefer his own view. But...it is not enough that the [minister] has reached  
  his own view on rational grounds; it is necessary that his decision to reject the Ombudsman’s findings  
  in favour of his own view is, itself, not irrational having regard to the legislative intention which  
  underlies [the Ombudsman’s] legislation.” (R [Bradley] v. Secr. of State for Work and Pensions [2008]  
  WL 45666).

Ombudsman jurisdiction to investigate this matter is unimpeachable and the recommendations stand. 
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