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SETTLEMENT AGREEMENT

This Settlemel1t Agreement (the'"Agreement") is made and entered into as

ofw:; 7U1 dlly of Jcmuary, 2000, by and between Microsoft Corporation C"'Microsoft"). s.

corporation organized and existing under the la.ws of the Swe of Washington. and

Caldera, Inc. eCald~·'). a cotpOraUOI1 organized and existing under the: laws of the

State ofUtah.

WHF.R.EAS, by an Asset Purchase Agreement dated July 23, 1996,

Caldera acquired from Novell, Inc. (""Novell") all ofNoveU's "'right, title and interesT in

and to any and all cLaims or causes ofaaion held by NoveU" as of July 23, 1996

"associated directly or indireet1ywiih any ofme DDS Products or Related. Technology"

(as those terms are defined in the Asset Purchase Agreement), including without

limitation all such claims founerly held by Digital Research, Inc. (the ~'Novc:llClaims");

and

WHEREAS. Caldera also asserts claims, directly Of indirectly, against

Microsoft ltrisinS out of, or related to, Caldera's dfbrts to dev.elop, market and distribute

Caldera.DOS and DR DOS; and

WHEREAS, Calclaa filed a complaint on July 23. 1996. in the United

States District' Coun for the District ofUtab. Civil Action No. 2:96 CV 06458, whicll

complaint was amended on February 12, 1998 (the "Action"), against Microsoft alleging

viola1jons by Microsoft of Sections 1 and 2 oftbe Sherman Act, 15 U.S.C. §§ 1,2,
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Section 3 ofthe Clayron Act. 15 U.S.C. § 14, and the common law of the State afUtah;

and

WHEREAS. the parties hereto have determined~t it is deSirable to .settle

and r~olve finally all the N~vell Claims and aU claims asserted in the Action, or which·

could have been ~rted in the: Actio~ or based. on thl: facts asserted in tht: Aetic~ on

the tem1S set farth herein;

NOW THEREFORE, for goad au4 valuable considerations the receipt and

sufficiency ofwbkh all patties acknowledge, it is mutUally agreed by and among the

parties as follows:

1. Within three business days afthe date ofthis Agreement, Caldera

shall rue a stipulation dismissing the Action with pn:judice and without costs pur~'"U3IU to

Rule 41(a)(1)(hl of the FecL:ral Rules ofCi..,n Procedure.

2. This Agreement shall constimte full satisfaction of1he Novell

Claims and all claims asserted. Qr tbat eoulci ha.ye been asserted, in the Action by Caldera

and each·ofits pan=nts~ subsidiaries-and affiliates. Neither the payment described in

pa111graph 3 below nor anything else in this Agreement constitutes an admission of

liability by Microsoft. and Microsoft denies any liabilitY to Caldera.

3. On 'the tifth bnsinc.$s d4ly following the: fili~g ofthc itipulation to

be tiled pursuant TO paragraph 1 above, Microsoft will pay to caIdem. by wire tranSfer in

accordance with written instruc1ions provided by Cddera. the A:nOunt oftwo hundred

eighty million dollan (5280,000,000), as full settlement ofaU claims or potential claims

covered by this Agreanent. CaIdem agrees to use its good faith best efforts both. to

Lanl2S311263739.1 -2·

LT 2289

NOV00107062

Case 1:05-cv-01087-JFM   Document 104-8    Filed 11/13/09   Page 2 of 11



r",".,l'" -, '''' •

maintain as confidenti.a4 and to cause its subsidiaries) affiliates and agents, including

Without limitation its lawyers, to maintain as confidential) the amotmt paid by Microsoft

lO Caldera pursuant to this paragraph 3 (me "settlement amount"), and not to disclose the

settkment amowt to any peTlilon otb.e:r than cowsel of record for Caldera in the Action,

executive offil".er'S and direetars ofCaldera anc1 NoveU, Caldera's shareholders. Caldera's

auditors and those Caldera finaocial personnel necessmy to process and record the

~ons em the books and records ofCaldera. Caldera shall make good faith best

efforts to ensure that any~ 'tQ wham the senleznent amOLlnt is dU;closed shall

maintain the confidentiality ofthat amolUlI. to the greatest extent pennissible under law.

Such good faith best efforts shall include, but not be limited to, ancmpting to obtam the

written agreement ofNovell's officers and ~tots and Caldera shan:holders to keep the

settlemrot amouot confidential. Mi(;I'Qsoft aclmowleclges, however, that neithef Caldera

nor its counsel of record are guarantOrS ofthe confidentiality of the &ettleme.nt amo"lmt.

4. Within 30 days Qfthe payment ofthe sum described in paragraph

3, Caldera (i) shall destroy [m a manner teaSOnably acceptable to Microsoft) all

Confidential Discovay Materials (as defined in the Protective Orde::' entel'c:ci in the

Action on March 27, 1997, as thereafter emended (the "Protective Order'l» produced to

Caldera in discovery in this Action., as well any all m$:t'ial required 10 be destroyed

pursuac.t to paragraph 22 of the Ptateetive Order ("Par~h22 M~als"),2111 COpi~5

thereofaad au}' dOC\UXlents or electronic media containing such nunetials or containing

any Confid=tial Discovery Material. (il) shall cause eacll and ~ery person 10 whom it

has provided Confidential Discovery Materials or Patagrapb 22 Materl~to destroy [In a

CONFIDENTIAL
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manner acceptable to Microsoft) such Q18.terial and any documents or electronic media

c:ontaining such Confidential Discovet:Y Material. and (ill) shall certify to Microsoft thm

it has fully complied with the requirements ofthis paragraph; provideg, howe"er, that

lead outside co\U1Scl for Caldera may maintain ill his files one copy of each plc:ading or

other paper filed with the Court.

S. Caldera shall uot suppon any effort to unseal any d.ocumcn~ filed

under seal pursuant to the provisions oftbe Protective Order.

6. Caldera hereby releases and discharges Microsoft and its

subsidiaries and affiliates. and the prc~ntor fom1er officm, directOrs. employ=s.

representatives, agents. truStees or ot:her legal representatives. suc:cessors and assigns of

each of them. ofand from any and all claims. counterclaims. actions, causes of action,

suits. rights. deb~ obligations. damages,liabililies, and d~lUUlds that~ ofthcm ewer

had or has. in law or in equity, known. or unknown. as ofthe due: of this Agreement.

including withom limitation any that have been asserted in the Action or tb.3t are based

on, arise from or otherwise relate directly or indirectly to the facts alleg~d in the Action,

iIlcluding witham limitation the Novell Claims.

7. Microsoft hereby releases and disctwges Caldera. Inc. and its sole

subsidilU'Y I.ineo, Inc. and the present or former officefs. directors. employees.

representatives. agents, truSteeS or other legal representatives, successot'!'ilUld assigns of

each ofthem. ofand from any and aU c:lai~ cou:ntetclaims, w:tio~ causes ofaction.

suits. rights. debts, obligations. damages. liabiliti~and. demands that each oftbem. ever

bad ot~ in1aw Of in equitY, known or unknown. as of the date ofthis A.greetnent,

Laru251VU3739.1

LT 2291

NOV00107064

Case 1:05-cv-01087-JFM   Document 104-8    Filed 11/13/09   Page 4 of 11



FROM ;- t-FT I • ~,..... I _. ~ __ _ _ • --.. •• ...... •• I I I W

including without limitation any that have been assertro in the Action or that are based

on, arise from or otherwiSe relate directly or indirectly to the facts alleged in the Action.

8. ThisA~cnt is the enIite~Dt ofsettlement between the

parties rel.ating to the Action and the Novell ClaUns and SUperSedes all prior agreements

and understandings bctweeu the pa!1ies, provided. llowever that the:: PfQte:ctive Ol:d.et sboill

remain in full farce and effem as provided themn.. Any anteced~t or contemporaneous

e:xtrinsic representations or wammti.es made in the uegotiation or preparatioD ofthis

Agreement are intended to be merged. into this Agreement and IU'd ofno funber effect.

9. Should any person not a party hereto P11allenge the validitY ofthe

tenns ofthis Agreement or ofthe releases contained herein, the parties hereto shall

provide each other with such coopern.tian or assisnmce as may be reasonably requested

10. This Agreement may not be changed, amended. modifieQ,

terminated, waived or diWlarged except in writing by all of the parties hereto.

11. This Agr=ement can be executed in countetparts wbich. taken

together; shall be .:ffective as iftbey were a. single·document.

12. This Agreement shall be govemed by th~ substantive law of the

State ofWashington., excluding choice oflaw principles.

13. ~ party to this Agreement~.represents IUld

aclalowledges that it bas not relied on any teptesentatian ofany other party hereto in

rem:hing this Agreement.

CONFIDENTIAL

14. (a)
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(i) that it holds all rights. title and interest in and mthe

claims being setrled and released hereunder.

(ii) that it has the right to settle ana to release the claims

hereunder without The consent or approval ofNovell;

(iii) that noe~ person or enntY has claimed tmy

interest in the rights beiD,g pursued by Caldera in this Implien: and

(iv) lhat the ~nsent ofno ether person or entity (atha

than Caldera) is necessary for it to enter intO thiS arrang=nent, to

provide the release bereunder. or to dismiss the action, with

prejutllce, against Microsoft

(b) Caldera funhet teprcsents and warrantS that it has not

assigned. ~erred or otherwise disposed ofall or any part ofany of the

claims, riiJ:rts, counterclaims, or causes ofaction asserted in the ActiO%:l or

compromised hmin.

(c) Without any limitation whatsoever. Caldera. hereby

indemnifies Microsoft agains~ any and aU liability. costS am! expense&1

including, without limitation, Microsoft's attcnneys' fees, arisitlg Out of

any claim pursued by Novell, or any·agsign~ QfNovc:11 (whether aotUa1 or

alleg~), mismg any oftb.e Novell Claims pr any claim asserr.ed in the

Action or that could ha.ve been asserted in the Action.
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15. Each individual signing this Agreement wazrants and represents

that he has full authority and is duly au1horized and empowered to execute this

Agreemenl on behalfoftb.e party for which he signs.

16. Each party to this Agreement warrants, represents IUld

acknowledges to the others that this A..gree.tnenL U '" binding obligation of~A.party; thai

such pany is Mly authorized 1O entt:f into this Agreement; that suoh partY's c:ntering into

thU; Agreement does not violate any applicable law. fCgulatioD or orda; and that such

party has obtained my and all necessaty regulatory approval~if any. for enwing into

this Agreement.

17. The parties agree that their pUblic disclosures concerning tilis

.Agreement and the resolution and. diS1Ilissal afthis Action. ineludUlg all communiea.tions

with 1h.e press, will be limitccllO IUld consistent with the press release attached hereto as

18. The stipulation ofdismissal described in paragraph 1 shall provide

that the United States District Court far tho Dimiet ofUtah (Hon. nee V- Benson) shall

retain jurisdiction solely for the purpose of enforcing the Prctective Order and tl:tis

.Asreement.

Lan125311263739-1

LT 2294

NOV00107067

Case 1:05-cv-01087-JFM   Document 104-8    Filed 11/13/09   Page 7 of 11



t:KU'1 ; Nt" I

IN WITNESS WHEREOF. this Agreemr:nt bas been fully execute4 by th<:

UDdersigned on the date s;:t forth above.

MICROSOFT CORPORA.nON

By.~~
Thomas W. Burt

AsSistant Secretary an<1

General Counsel- Litigiltion

Bryan W. Sparks

President and C~O

......
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STATE OF WASHINGTON)

:ss:

COUNfY OF KING )

On this 7mday of January 2000. bdare me ~nally appeare4 Thomas W. Bun,

as a duly authorized oft1cet- of~ft Cm'poratiOJ1. to me known, and by me being

._ ,. 4U1y.swo~ did depose and say that he is Assi$f.lU1t Secretary ana General Counsel -
.:...:.......-.~::- ...~.~:::... -':',

~.:---:--'"~<;~.~~~gn. of MICROSOFr CORPORATION7 and is duly authorized to execute 1he
: .:...... ..: -- ..-- -- --... ..~ .-
~ ~~: .;.:-i~eg~ AGREEMENT on behalf ofMICROSOFT CORPORATION7 and that be duly
~~ ~;••_:--~ J- .:.:~_:~

"~~.;. ;-~~jlei'l"y executed the &ame.
~ .....:.. ~.~:..:.

Subscribed and Swom to this 7~ day

OfJIW\uuy,2000.

GJ6 ~tatr Public, in tmd for~ CQunty of

~residingat~

CONFIDENTIAL
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STATE OF WASHINGTON)

:ss:

COUNTY OF laNG )

On this 7th day ofJanuary 2000, before me personally appeared Bryan W. Sparks,

~ a duly aulhori2ad officer of Caldera.1 Tnc.. to me known,. and by me being duly sworn,

Subscribed and Sworn to this 7Ut day

OfJan\wy. 2000.

did depose and say that he is President and CEO of CALDERA. INC., and is duly......... .
.... .r-._......_:-:-r<:::..-:: .;..auiJt~Zed to execute the foregoUlg AGREEMlWf en bd1alf of CALDERA. JNC., and

f ..':'.~.- ;.~ :~. -,-..-. -J ~ ": .:

:. -; ~ t .. ~::.li'e ~Y and freely executed the same.
- -. -1-':- ....

.. W'- • _ .....

\~:.v~>:"._~=~-:::~<,-;~
r_ __ ~ ,~ '."•

........ -. -- ...-

(Jt$'~Public. in and fOT the coun:J
~residiIlg~t ~~A;tl .
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EXHIBIT A

For Immediate Release

MICROSOFT CORPORATION .AND CALDERA. INC. REACH AGREEMENT
TO SETTLE ANTITRUST LAWSUIT

Redmond, WA - Microsoft CQIpOJation cmd Caldera, Inc. anno~ that the parties have
reached a mutually agreeable settlement ofan 2Xlti~st laWsuit filed by Caldera in July
1996. Both parties have agreed to~ thl;: tenns ofthe sett1eme~tconfidential.

"We qre pleased to put this issue behind us and focus our attention on listening to our
customers and on the competition we face in the marketplace." said Bill Gat=i~ Chairman
and CEO ofMicrosoft. ....We always have said that we prefer to spend our tim.r;

innovating rath=r than litiga:ti:1g. which l1lQ!1S focusing on our customers and our
products.TI

"'We are pleased withtht: result oftbis lawsuit. We now look foTWllro to vigorous
competition in The marketplace withoUT Linux products lUlCl strategies both in Caldera
Systems~ Inc- and Lineo. Inc-," said Bryan SpllI'b, CEO ofCW!era.

Microsoft Corporation

Founded in 1975, Microsoft (Nasdaq "MSFT") is the worldwide leader in software for
personal and business comp11tiI1g. The COlJlpatLY offers a wide taIlge ofproducts and
services designed to empower people through great sof'tWijre - wy tim~.my place and on
any device.

Caldera" Inc. [BOILERPLATE to be insetted]
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