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FOREWORD

The ombudsman is a key institution in a democratic society, able to offer free and
flexible solutions to people’s complaints of maladministration by the authorities or
of human rights abuses. While the institution is well established in Western Europe,
newer democracies are experiencing a dynamic period of development and growth
of these institutions, in their various forms. In many countries in the last few years
new ombudsman offices have been established, legislation passed or amended,
and/or a focus on human rights, including minority rights, strengthened. Interest-
ingly, there has been a corresponding development in Western Europe recently,
with certain human rights or discrimination bodies reinventing themselves so as
also to be able to accept complaints from the public about discrimination.

Key to this dynamic development is strong networking between institutions, which
allows experience and knowledge to be shared. This becomes particularly important
for the recently established institutions still finding their feet and their voice, and for
the many institutions operating with the limits of financial or political independence
placed upon them. In this regard, the European Centre for Minority Issues (ECMI)
has for the past 2 years managed a network of ombudsman institutions in the wider
Europe, supporting them in their work with minority issues, encouraging the estab-
lishment of specialized structures for minority issues within those institutions, and
facilitating the exchange of information through training workshops, conferences
and online resources. Indeed, a draft of this Guide to Good Practice was submitted
to the network for their feedback and input at the project’s inaugural conference.
Supported by a team of experts in the field, who are the authors of this Guide, the
project has allowed for much liaison with our network institutions, and other agen-
cies working on ombudsman issues, increasing ECMI’s own understanding of the
issues and realities facing the ombudsmen in different countries.

| take this opportunity to express ECMI’s sincere thanks to the project’'s team
of experts, Alan Phillips, Rob Dunbar, Kristin Henrard, Birgitte Kofod Olsen,
DZenana HadzZiomerovié, Andrea Krizsan and Bjarke Batcher for their energy and
expertise; also to Alexander Morawa and Chrstine Lucha who worked on initial
drafts of this Guide, to Verica Grdanoska for her invaluable publications support,
and to Marnie Lloydd for leading the project. Many thanks also to the sponsors
of ECMI’'s Ombudsman Project: the German Federal Ministry of the Interior, the
Royal Danish Ministry of Foreign Affairs, the Minister-President of Schleswig-Hol-
stein and the Royal Norwegian Ministry of Foreign Affairs. The publication of this
Guide has been made possible only by the generous financial support of the German
Federal Ministry of the Interior. Finally, ECMI thanks the ombudsman institutions
and supporters in our network for their interest and cooperation with our project.

ECMI is convinced of the potential of ombudsman institutions to protect minority
interests in a democratic state, and it is sincerely hoped that this Guide will provide
a useful tool for training and to spark discussion for institutions in the development
of their capacities for dealing with minority issues.

Marc Weller
Director, ECMI
November 2004




INTRODUCTION

The ombudsman’s function as it relates to minorities

Ombudsman institutions take many different forms in different countries. Some
commentators would narrow the label of ‘ombudsman’, applying it only to a
national parliamentary ombudsman; others would widen the definition so as to
also include human rights commissions, petitions committees and private sector
ombudsman structures. Given the multitude of different forms, an exact definition
of ‘ombudsman’ is difficult to provide.

The traditional role is as a reactive solver of public complaints, in which the om-
budsman provides a check on the power of the executive/administrative branch and
ensures accountability in the state—citizen relationship. In general, the institution of
the ombudsman helps both to reinforce the system of human rights protection and
to improve relations between the public authorities and the citizens. It can provide
a flexible and quick remedy to members of the public in cases of maladministration
by administrative bodies. The ombudsman model has special practical significance
in new democracies where, in addition to the state—citizen relationship, a history of
hostile conflict within a regime, and frequently between ethnic groups, is at issue.
Moreover, the ombudsman can have special significance for minority communities,
for whom a flexible, free and less formal approach can offer access to remedies
that judicial systems may not be able to provide.

Ombudsman institutions may be established nationally, but also locally (state or
province level) or regionally (e.g. the European Ombudsman). The ombudsman
may have far-reaching powers (e.g. to investigate complaints, with a quasi-judicial
role) or its powers may be much more limited, with more reliance being placed
on the art of persuasion. Similarly, the mandate of the ombudsman may be very
general (parliamentary or ‘classical’ ombudsman), or be thematic (e.g. human
rights, health, children, privacy, ethnic discrimination). The role of the ombudsman
can also be different, ranging from impartial mediator between citizen and state, to
advocate for particular vulnerable groups in society.

Specialized institutions

While research has previously been undertaken in relation to national ombuds-
person and human rights institutions, there has not yet been significant research
into the role of specialist minority ombudsperson institutions. This Guide begins to
fill that gap.

Human rights issues naturally fall into the realm of competence of a classical om-
budsman as it is a defender of citizens’ rights. Similarly, the mandates of very
many existing ombudsman institutions allow them to deal with minority rights
issues. However, more recently there has been a massive increase in the number



of institutions with a specific human rights mandate, including not only national
human rights commissions, but also human rights ombudsman institutions, or a
hybrid mix of the two. This makes the field very dynamic because the full mandate
of an ombudsman now also entails not only a reactive investigation of complaints
but also a proactive protection of rights, where the ombudsman’s office is involved
in ex officio investigations, studies, public awareness campaigns and sometimes
even lobbying.

Of particular interest here are specialized ombudsman institutions for the protec-
tion of minority communities. The European Commission Against Racism and Intole-
rance (ECRI) recommended that states establish specialized bodies (in 1997) and
enact legislation (in 2002) to combat racism and racial discrimination. That obliga-
tion is mirrored in two EU Non-Discrimination Directives from 2000. The new EU
Constitution enumerates respect of minorities as a foundational value for the EU. In
Europe, however, there are only two countries with specialized ombudspersons
in the area of the protection of minorities, namely Hungary and Finland. Sweden
has an Ombudsman against Ethnic Discrimination; Germany has established a
Commissioner for Matters Related to Repatriates and National Minorities at the
federal level and, in the state of Schleswig-Holstein, a Commissioner of the Minis-
ter President for Minority Affairs. Other countries, including Belgium, Denmark, the
Netherlands, Norway and the United Kingdom have specialized bodies for combat-
ing racism or ethnic discrimination, not based directly on an ombudsman model,
but with some similar functions. In some of these countries these discrimination
bodies are developing their mandate so as to be able to accept individual com-
plaints.

A specialist mandate prominently featuring minority protection can be created in
various ways. Options include the creation of a separate thematic institution, estab-
lishing a minority issues department or focus group within a more general insti-
tution, or appointing a responsible deputy ombudsman or special officer, again,
within a more general institution. The potential usefulness of such structures in the
field of minority protection, particularly in states going through, or having recently
been through, the process of democratization, is not really in question. Neverthe-
less, while there is a general trend towards specialization of institutions across
all thematic areas, the pros and cons of such an approach are often disputed.
For a number of reasons, including financial factors, administrative and resource
burdens, and the importance of the maintenance of institutional identity, having
one strong general ombudsman is the preferred approach of many states. In such
a case, and given the importance of minority issues to both the minority and the
majority communities in a state, the appointment of an officer or establishment of a
specialized department in the field of minority protection can only be welcomed.

Although in this Guide the term ‘specialized minority ombudsman’ is often referred
to, this should be interpreted to also cover a specialized officer, department or
deputy ombudsman within a general ombudsman institution as is appropriate.




Definition of ‘minority’

When deciding upon the structure of an institution, each country or region must
also determine that institution’s mandate. There have been many attempts by in-
ternational organizations to agree on a definition of ‘minority’. While there is broad
agreement on various essential components of such a definition, such as that the
group has separate characteristics and is non-dominant, it has been difficult thus
far to reach final agreement between states. Neither the CoE Framework Con-
vention for the Protection of National Minorities (FCNM) or the UN Declaration of
the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic
Minorities contains a definition. In comparison, the Commonwealth of Independent
States (CIS) Convention on the Protection of the Rights of Persons belonging to
National Minorities does include a definition in Article 1, albeit without reference to
certain characteristics such as being a numerical minority or having a subjective
intention to maintain a separate identity.

Although recognition of a group by the state naturally has practical implications for
the actual enjoyment of rights, the UN Human Rights Committee’s General Com-
ment on Article 27 of the ICCPR provides that “the existence of an ethnic, religious
or linguistic minority in a given state party does not depend upon a decision by that
state party but requires to be established by objective criteria.”

In a few European states it will be necessary to also consider the special needs
of indigenous people. They have many of the same characteristics as ethnic mi-
norities but they have additional distinctive features relating to their lifestyle and
relationship to the land.

An important principle is enunciated in Article 3.1 of the FCNM: “Every person be-
longing to a national minority shall have the right freely to choose to be treated or
not to be treated as such and no disadvantage shall result from this choice or from
the exercise of the rights, which are connected with this choice.” In other words, not
all people wish to be labelled as belonging to a minority community and this prefer-
ence must be respected. At the same time, however, an individual’s subjective will
to be considered a member of a minority group should be matched with objective
characteristics of the group such as language, religion or heritage.

Consequently, taking into account the purpose of the minority ombudsman insti-
tution, a broad interpretation of who should be offered protection as national or
ethnic, religious and linguistic minorities is appropriate.

The Guide to Good Practice

According to the legal and administrative traditions of the countries in which they
are set up, a specialized minority ombudsman may take different forms. However,
that should not diminish its role in advancing minority standards. Whatever form
the ombudsman institution finally takes, it remains true that certain basic criteria
must be met to ensure that the institution can function well and fairly, maintain
its independence and always demand respect from society. In addition, meeting
minimum criteria ensures that the institution will comply with relevant international
standards, most importantly the Principles relating to the Status and Function-
ing of National Institutions for Protection and Promotion of Human Rights (“Paris
Principles”).



Much of the research for the Guide is based on a review of relevant pieces of legis-
lation establishing ombudsman institutions or similar institutions in many different
jurisdictions as well as their operational regulations, combined with visits to institu-
tions, or discussions with staff of institutions. General reference to international
standards, including the Paris Principles, is therefore supplemented by references
to national legislation concerning ombudspersons in order to reveal the diversity of
approaches in this field.

This Guide is structured into three parts:

1. Mandate, Powers and Functions;
2. Establishment and Foundational Criteria; and
3. Operations and Organization.

Each part consists of a number of key points or statements, followed by discus-
sion and analysis, giving alternatives or discussing suitable solutions reached in
practice by institutions. These key points are summarized in an Overview at the
beginning of the Guide. Part IV of the Guide contains useful resources, including
literature, websites and legal documents.

This Guide does not set out the scope or content of minority rights as such.
Instead, its purpose is to focus on the implementation of such rights by ombuds-
man and similar institutions. However, Part IV of the Guide contains a selected list
of excellent sources of information on minority rights.

This Guide does not attempt to provide set answers or even ‘best’ practice, but
rather, it represents examples of good practice and experience from various coun-
tries. It could be seen as a collection of the wealth of more or less essential ‘pre-
conditions’ for the proper functioning of an office.

With so many challenging and sensitive topics facing an ombudsman office, often
in situations where an actual breach of law may not be clear but where neverthe-
less there has been some form of injustice, it is not possible to cover in a single
publication the multitude of relevant issues. Given that the Guide deals with the
role of ombudsman institutions in minority protection, general minimum standards
for parliamentary ombudspersons are not covered in depth. However, in terms
of establishment, strategy and operation, the Guide seeks to collect examples of
good practice observed from various countries, and set this out in a useful for-
mat. Certain features discussed are relevant to all ombudsperson institutions, and
although many points are more specifically relevant to specialist minority insti-
tutions, the majority of criteria discussed would certainly apply to both specialist
institutions and specialist structures within general institutions.

It is hoped that the Guide can spark discussion and consideration for those states
or regions considering such an institution, and provide a training and development
tool for already-existing institutions wishing to strengthen their capacities in the
minority issues area.

The term ‘ombudsman’ is used interchangeably with the term ‘ombudsperson’ and
no implication of gender is intended in the use of these terms.




OVERVIEW

THE MANDATE, FUNCTIONS AND POWERS
OF MINORITY OMBUDSMAN INSTITUTIONS

Individual complaints and investigations
= The minority ombudsman has the power to investigate and determine in-
dividual complaints (including complaints brought by groups of individuals or
organizations).
= |nvestigations by the ombudsman should extend to all realms of public life.
= The ombudsman’s competence should be limited temporis.
= Victims as well as organizations representing classes of victims should have
the right to complain to the specialized minority ombudsman.
= Access to the ombudsman institution should be free of charge.
= Procedures should be informal with easy accessibility (including local
offices).
= Procedures should have a non-judicial, non-adversarial character.
= Proceedings should be confidential (if desired by complainant).
= Regulations must be in place for cases that raise a conflict of interest.
= Mediation should be used by ombudsman institutions.

A wider mandate: own-initiative investigations and studies

= The ombudsman institution should have the power to start ex officio (own-
initiative) strategic investigations where such are considered justified and to
conduct studies in fields where structural problems seem to occur.

The ombudsman and the judiciary:participation in the litigation process

= The ombudsman institution may have the power to initiate or pursue legal
action in the courts on behalf of the individual, including

- intervention/taking over individual claims

- Initiation of class action lawsuits
providing legal aid
providing expert opinions
submission of amicus curiae briefs.
= The minority ombudsman may have the power to challenge laws or
policies in the courts (power to bring cases before constitutional courts, or
‘regular’ courts in those jurisdictions with no special constitutional courts).

= The ombudsman should not have the power to interfere in judicial proceed-
ings, except to review or monitor court proceedings for procedures contrary to
international human rights standards.

Advancing domestic standards: the ombudsman’s impact on legislation
= The ombudsman institution should channel its expertise and information as
much as possible to the policy-making process.
= The minority ombudsman may have the power to:

- monitor existing laws and policies with respect to minority rights and to
recommend amendments or any other changes




- express opinion on all new legislative drafts and policies that are
related to minority issues

- initiate new laws and policies concerning minority rights

- review all other laws which could have a special impact on minorities.

= The ombudsman should undertake periodical audits of legislative provisions
affecting minority rights.

= The ombudsman should draw on higher international standards, and have the
duty to promote ratification and implementation of international instruments.

= The ombudsman should give proposals for new legislation or legislative
amendments.

= The ombudsman should make comments on governmental and parliamentary
legislative initiatives.

= The ombudsman should be able to criticize or comment on legislation that
has been adopted.

= The ombudsman should help to develop higher legal standards and
advance their interpretation.

From legislation to action: encouraging governmental programming

= The ombudsman should be involved in a programme-type approach to the
implementation of minority rights.

= The ombudsman can offer advice on governmental action programmes
and policy, and may be involved in training and liaising with relevant actors to
improve practices.

= The ombudsman should have a role in monitoring progress of governmental
action programmes and policy.

= The ombudsman should be involved in evaluating programmes and projects
supporting minorities.

= The minority ombudsman should promote, initiate and support policy
research helping the creation and implementation of policies relating to minority
rights.

= The minority ombudsman may facilitate the establishment of and promote
networks of minority organizations.

= The minority ombudsman may work in a liaison function to promote
contact between minority organizations, public bodies, branches of
government, non-public sector organizations, and between each of these
categories of organizations and bodies.

= The ombudsman can use its reports to provide feedback on laws, policies
and practices, and to signal the necessity of change in a systematic manner.

Promotion and education

= The minority ombudsman should:
- develop good practice guides in the field of implementation of minority
rights
- develop or promote training and teaching of minority rights
- develop and promote anti-racism, anti-xenophobia and pro-tolerance
campaigns in cooperation with the media
- be involved with promotional activities and education.




FOUNDATIONAL CRITERIA FOR ESTABLISHMENT

Political independence
= An ombudsman must be independent from executive intervention.

Legislative establishment

= Establishment of the institution should be able to be traced back to an Act of
legislation and not an executive decision.

= |tis advisable that the establishment of the institution of minority ombudsman
is enshrined in the Constitution so that its position is secured.

= |t is commendable that minority ombudsman institutions are also established
at sub-state levels if the corresponding level of government has competences
that are specifically relevant for minorities.

The Act of legislation establishing the institution

= The Act of legislation establishing the institution should specify as a
minimum:

- the mandate, functions and powers of the office

- the requirements to be fulfilled by the persons to be appointed as

ombudsperson(s)

- the exact appointment procedure to be followed

- the status of the ombudsperson

- the level of accountability to parliament

- the immunities of the ombudsperson

- the term of office

- rules concerning his/her dismissal

- alist of incompatible employment or positions

- procedures for a conflict of interest in a specific case

- rules concerning remuneration

- the budgetary autonomy

- the competence to appoint staff.

Procedures for appointment of the ombudsperson

= The Act of legislation establishing the institution should set out a clear and
specific appointment procedure for the ombudsperson.

Minority involvement in the appointment process

= The Act of legislation should specify the way in which, and the extent to
which, minority communities are involved with the appointment process.

Personal requirements/criteria for appointment

= The Act of legislation should determine the criteria for appointment of the
ombudsperson(s). These will tend to include a nationality requirement, consi-
derations of expertise and experience, as well as of representation as regards
the ethnic diversity of the country for the institution’s staff.

Employment conditions — remuneration, tenure and dismissal

= Clear regulations as to positions incompatible with that of ombudsperson,
and the remuneration of the ombudsperson are essential to guarantee the
institution’s independence.

= A fixed term of office not linked to the term of office of parliament is the
preferred option for tenure.



= The Act of legislation establishing the institution should identify clearly the
conditions for and procedure of dismissal of the ombudsperson prior to the end
of term. It is crucial that an exhaustive list of grounds for dismissal is specified.

Immunities

= The legislative Act should provide for immunities for the ombudsperson and
persons acting on his/her behalf.

Appointment of deputy ombudspersons and staff

= The Act of legislation should set out the procedures for appointment of dep-
uty ombudspersons and staff of the institution.

KEY ORGANIZATIONAL AND OPERATIONAL ISSUES

Independence
= The ombudsman must be, and be perceived to be, independent.

= Having staff from minority communities can enhance the effectiveness of the
institution.

= Representation can also be ensured by having sub-offices in regions where
there are significant numbers of minorities.

= The staff composition should be representative of the diversity in society.
= The ombudsman office must offer a multi-disciplinary approach.

= The ombudsman office needs a recruitment strategy to appoint staff with the
requisite skills, including being proactive in relation to persons from minority
communities.

= [inks with organizations and universities should be maintained to aid with
staff training.

= Exchanges of staff from relevant intergovernmental organizations, ombuds-
man institutions or universities is possible, however, conflicts of interest must
be considered.

= The ombudsman institution must enjoy financial independence.

= The ombudsman institution must follow the contracting rules that apply under
domestic law to public bodies.

= A contract should not be awarded where a conflict of interest exists.

Integrity

= A fair appointment and promotion policy will assist in maintaining the integrity
of the institution.

Moral Standing

= The minority ombudsman institution needs the trust of minority communities
and the wider majority community if it is to be effective.

Accountability and transparency

= The ombudsman institution must be fully accountable and adhere to its
formal reporting requirements.

= The annual report is a good tool to account to parliament and promote the
institution.




= The outcomes of investigations should be made known to the body being
investigated and to the public.

= The ombudsman’s operating procedures and regulations, particularly for
complaint investigations, should be made public.

= Reports and the outcomes of investigations should be made public and the
ombudsman should have a media and dissemination policy, including dissemi-
nation to minority media.

= The ombudsman must ensure access to the institution in terms of information
(website, language, telephone efc.) and also geographical/physical access.

Confidentiality/data protection issues

= Minority issues can be sensitive in nature and the ombudsman must have a
policy on confidentiality and privacy of personal data.

Efficiency

= Complaint and correspondence tracking mechanisms should be put in
place.

= Financial monitoring must be undertaken to ensure maximum efficiency.

Language use
= The ombudsman should have a language policy for internal and external
communication.

= The language policy of the minority ombudsman institution should allow
persons to use the ombudsman’s services in a minority language or with free
services of an interpreter. This includes to approach the institution and to re-
ceive replies in a minority language.

Management of relationships with analogous domestic bodies

= The ombudsman should maintain close links with other bodies or mecha-
nisms available to assist with minority protection, however, the different jurisdic-
tion and mandate of each body or organization must also be heeded.

Bringing international standards to bear
= The ombudsman must keep abreast of developments in international
standards and law in the minority protection field.

= The ombudsman should establish and maintain a library of relevant legal
materials and information about domestic developments.

Training

= There should be a training plan for staff of the ombudsman so that they stay
abreast of national and international developments in minority protection.

Dissemination of legal standards

= The ombudsman should be involved in the dissemination of information
about national and international developments in minority protection to relevant
government departments, organizations, schools and the media.

Cooperation with similar institutions in other jurisdictions, and international
agencies and institutions
= The ombudsman should identify minority-related international monitoring

bodies or mechanisms, and international NGOs active in the minority protection
field.
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Introduction:
The Scope of Enforcement Functions

The functions and responsibilities enumerated in the ECRI Recommendation on
Specialized Bodies to Combat Racism, as well as the UN Paris Principles Relating
to the Status of National Institutions, can be summarized as follows: (1) policy-
making and legislative functions; (2) enforcement or implementation functions; and
(3) promotional and educative functions.

The clusters of functions attributed to minority ombudsman institutions highlight
that the aim of these institutions extends beyond simple individual-level implemen-
tation of minority rights to a very wide understanding of enforcement and imple-
mentation. According to this approach a more proactive strategy is needed, rather
than only reactive enforcement in individual cases of violation, in order to achieve
a relatively full enforcement of these rights. The functions suggest that awareness-
raising in society in relation to the problem of racism and its moral unacceptabil-
ity, and of recognition and tolerance towards national, ethnic or racial differences,
is part of the enforcement process, as is re-educating the public and changing
prejudiced mind-sets. They also suggest that discrimination and violation of other
minority rights often penetrate the structures of the society, and their systemic form
cannot be addressed by enforcement only on the individual level, but rather that
careful assessment and system-wide remedies are required. Finally, the function
to assess and evaluate relevant legislation and policy, and to suggest amendments
and new policy, demonstrate that it is not enough to address the issue of racial
discrimination and other violations of minority rights in the different fields where
they may occur, but that permanent coordination, supervision and evaluation of the
efficiency of the overall minority policy is required. The special focus and expertise of
the minority ombudsman institution allows for this to be undertaken appropriately.

In the ECRI Recommendations, enforcement functions are aimed at the enforce-
ment of rights of individual victims and at the strategic enforcement of rights of
relevant minority groups. The Recommendation includes functions such as provid-
ing assistance and/or legal aid to victims if such aid is provided for by the national
legislation, support for or eventually bringing cases before the judiciary, hearing
cases and seeking extrajudicial settlements through conciliation; all of these func-
tions being supported by appropriate powers to obtain evidence, and all relevant
information and documents from the concerned parties.

What makes the ombudsman institution unique, besides its compliance with the
principles of independence and its focus on public life, is its powers and instru-
ments. The ombudsman has the power to investigate individual complaints of aggri-
eved citizens and has strategic powers to conduct investigations on its own initia-
tive.



Individual Complaints
and Investigations

= The minority ombudsman has the power to investigate and determine in-
dividual complaints (including complaints brought by groups of individuals or
organizations).

The ombudsman is an institution for the achievement of justice and equity. It can
criticize illegal behavior, but a breach of law is not strictly necessary: unreasonable
or unjust behavior is a sufficient ground for action. Even if a decision is procedur-
ally correct, it can still be considered unreasonable, unjust or inhumane by the
ombudsman if it is unfair in its effect. The ombudsman will consider the quality of
the decision made by the authority in question. Thus he or she not only provides
for procedural justice but also for substantive justice.

Upon finding some injustice, the means of redress available to the ombudsman are
characteristic to its role. Its approach is not supposed to be adversarial: persuasion,
conciliation or mediation are the means which are available to the ombudsman.
The classical institution has no effective power to enforce its opinion; however,
recommendations can be made, and publicity can be used in cases of non-compli-
ance. That recommendations are non-binding can be seen as a strength in that
a power to make binding decisions would need to be reviewable by some other
state body, whereas it is the role of the ombudsman to be the overseer that justice
is done. The means available for ombudspersons to combat violations of rights
show that the institution is to have an educational role even in the case of solving
individual complaints. The aim is not necessarily only to settle the particular issue
in question, but to make the ‘respondent’ learn from the mistake, to understand the
inhumanity, unjustness or irrationality of the provision or criterion applied, or of the
practice used. The recommendations of the ombudsman will thus aim on the one
hand for the resolution of grievances in the short term, on the other hand to the
change of practices in the long term.

= |nvestigations by the ombudsman should extend to all realms of public life.

The scope of action of the minority ombudsman institution should extend beyond
public administration to public life in general including the private sector. This ex-
tension to the mandate of a parliamentary ombudsman can be justified by the aim
of fighting discrimination, by the special vulnerability of members of minorities,
and by the fact that they will face very similar problems and types of discrimination
coming from private actors in their public life. Although the state is in most cases
the largest employer and service provider, meaning that covering the arbitrary and
unjust activities of the public administration will cover a large part of the violation
of rights of members of minorities, it will nevertheless still exclude a large part of
very similar violations committed by non-state actors. If the aim of the ombuds-
man is the advancement of equality, and the fight against racial or ethnic origin
discrimination, it is very difficult to justify why this would imply only investigation of
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abuses committed by state actors. There is also an efficiency argument in favor of
extending the scope of action of the minority ombudsman to private actors. Investi-
gation and collection of evidence for discrimination and violations of minority rights
cases requires special skills and know-how. However this know-how is similar for
all cases of discrimination, regardless of whether it has been committed by local
government or a privately-owned company. Centralizing this expertise in dealing at
a non-judicial level with discrimination cases will advance more efficient handling
of these problems. The minority ombudsman seems to be one type of ombudsman
institution for which the extension of the scope of action beyond public administra-
tion is justified by the nature of the specialization: the protection of rights of na-
tional, ethnic or racial minorities and the fight against discrimination.

= The ombudsman’s competence should be limited temporis.

In order to ensure consistency and avoid an extensive workload it would be nec-
essary to limit the ombudsperson’s competence temporis. It will be difficult to
argue that the specialized minority ombudsperson should examine violations that
occurred prior to the establishment of the institution. Similarly, the time limit for
submitting complaints should be defined. In any event, it should not be longer than
two years after the event that is the subject of the complaint.

= Victims as well as organizations representing classes of victims should have
the right to complain to the specialized minority ombudsman.

Any natural or legal person should be able to complain to the specialized minority
ombudsman. However experience shows that often there is an absence of com-
plaints from the most vulnerable sectors of the population. This may be due to a
variety of reasons ranging from a lack of understanding of the system, or a lack
of confidence in the specialized minority ombudsman’s ability to find effective so-
lutions to their concerns, through to reasons connected to the nature of minor-
ity rights violations. Understanding the nature of this problem in each country is
crucial. The specialized minority ombudsman should therefore place considerable
emphasis on building the confidence of both the public and the authorities that it is
an independent, competent and impartial ‘watchdog’ that deals with implementa-
tion of non-discrimination and the protection of minority rights.

Violations of minority rights are often due to structural problems. Due to its ex-
tensive powers, the specialized minority ombudsman will promote a structural
approach. Class action is considered a legal instrument capable of making up for
some of the structural problems in society. Class action makes court procedures
less expensive, it provides for moral support of the complainant through creating
a class, and it sheds light on the size and importance of the issues complained
about. However, the introduction of class action requires major changes in legal
systems and its introduction has been treated very cautiously in Europe. Mean-
while the minority ombudsman institution, especially if provided with the tools to
give legal support or assistance in court cases, or to eventually bring cases before
court, takes on some of the major advantages of class action: it makes up for the
financial difficulties some litigants may have in bringing a claim; provides support-
ive solidarity and encourages complainants to come forward with their complaint;
remedies to some extent the inequality of bargaining power between the complain-
ant and the respondent; and provides collective remedies.

Civil society organizations, including minority organizations, should be entitled to
submit complaints on behalf of individuals that have alleged maladministration and
should be able to draw attention to more general concerns. In any event, the spe-
cialized minority ombudsperson should have the power to examine the case ex
officio. In most cases an ex officio investigation will occur in situations of general



concern. These would require more general investigations and demand sufficient
resources to ensure that high quality work can be undertaken.

= Access to the ombudsman institution should be free of charge.

= Procedures should be informal with easy accessibility (including local
offices).

= Procedures should have a non-judicial, non-adversarial character.
= Proceedings should be confidential (if desired by complainant).

Easy access is one of the main features of the institution. Complaints are investi-
gated free of charge. In most cases there is no formal requirement for the method
of making the complaint, meaning that the ombudsman will sometimes help in
formulating the complaint itself. Complaints can be taken in writing, electronically,
by phone or can even be made personally in the complaint offices of the institu-
tion. In this regard it is often crucial that the institution establishes regional offices
outside of the capital city, and arranges for ‘open days’, allowing the public to visit
the office. Assistance from lawyers is not necessary for making a complaint to the
ombudsman.

The professional methods of investigation, methods of persuasion and conciliation,
and the threat of publicity can in many cases provide an alternative to the pro-
tracted, costly, adversarial procedures and to the mostly individualized remedies
provided by the judicial system. In general it takes a much shorter time de facto
for the ombudsman to resolve complaints than is the case for court procedures.
Also the procedures conducted by the ombudsman are much less adversarial than
court proceedings: first in the sense of focusing on investigation, second in the
sense that the aim of the institution is not to find and punish the wrongdoer, but,
where fault is found, to make him or her understand the incorrectness of the action
in question, to persuade this person that the action complained of resulted in treat-
ing the victim inhumanly or unfairly, and thus that a remedy is due. Persuasion also
has the advantage of preventing the wrongdoer from committing the same action
repeatedly.

These procedures will be especially advantageous for those who have a lower
level of education and/or different language skills than the majority population,
and perhaps cannot formulate their complaint, who cannot afford the costs of a
judicial procedure, or who lack the self-confidence to raise their voice. All of these
factors — poverty, lower level of education, lower self-confidence — impact mem-
bers of minorities disproportionately. Thus access of groups such as the Roma in
Central and Eastern Europe to ombudsman institutions will generally improve their
chances of making complaints with respect to minority rights.

= Regulations must be in place for cases that raise a conflict of interest.

A regulation should be in place for procedures when there is a conflict of inter-
est in a specific case since this could raise doubts about the impartiality of the
ombudsperson. A possible avenue could be to use an alternative investigative
officer, possibly a deputy ombudsperson.

= Mediation should be used by ombudsman institutions.

Mediation is considered one of the most important tools available both to a general
ombudsman and to a specialized minority ombudsman institution in solving human
rights and minority rights related cases. It is an alternative method of dispute reso-
lution, which offers a relatively non-legalistic settlement of a complaint. Mediation
seems to be a very good tool for addressing issues of discrimination or other viola-
tions of minority rights because it avoids the adversarial procedures and formalism
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of the courts, avoids publicity or blame and yet reaches settlement. It can provide
satisfaction for the victim and also has the advantage of making the wrongdoer
understand the unfair nature of the challenged action, thus preventing repetition
of the act.

Mediation can often bring an easy remedy for the violation of the human dignity of
the victims. Sometimes apologies or recognition of fault is what victims seek, and
the ombudsman will be able to persuade the ‘respondent’ to provide this. The em-
phasis of the ombudsman’s procedure will be more on compensating and making
whole the victim, defining the problem and preventing its future occurrence, than
on blaming the wrongdoer.

However, it should be taken into consideration that mediation is not a solution for
all cases of violation of minority rights. Sometimes more adversarial methods can
be appropriate. Reservations concerning mediation can be raised in relation to the
message the mediation method conveys towards the public. Conciliation “treats
racism as an individual, personal act and overlooks the institutional racism which
impacts profoundly on the society” (MacEwan, 1997:21). Indeed, bringing minority
cases down to a confidential person-to-person conciliation process conveys no
message to society, it lacks the preventive educative role that investigations which
are made public, or public court procedures, may have, and instead it attempts
to solve the problem locally and silently. Its advantage is the satisfaction of the
individual complainant and the constructive solution of the local issue. This criti-
cism can best be avoided by splitting the focus of the institution between individual
conciliation and other methods of enforcement.



A Wider Mandate:
Own-Initiative Investigations and Studies

= The ombudsman institution should have the power to start ex officio (own-
initiative) strategic investigations where such are considered justified, and to
conduct studies in fields where structural problems seem to occur.

Strategic powers of the minority ombudsman institution are justified by the weak-
nesses of individual remedies. Individual enforcement can generally only produce
changes in the behavior of individual perpetrators. In addition, complaints normally
vary in incidence and significance. Many people do not know that they have suf-
fered discrimination or are reluctant to complain because they do not want to relive
the humiliation, which they have suffered. Even if they know how to make a com-
plaint, they may have no confidence in the effectiveness of the complaint proce-
dure and the redresses available. Some complaints are trivial or misconceived.
Although the law must provide for effective individual remedies, it is also essential
that the law can be implemented without being dependent upon the making of an
individual complaint.

The strategic powers of the ombudsman will allow the institution to intervene when
and where it deems necessary in the public interest. The ombudsman has the
power to initiate formal investigations into specific institutions, bodies or into some
general aspect of public life (e.g. minority education, discriminatory practices used
by employment agencies, political representation of minorities). Its targets can be
chosen based on the expertise of the staff and eventually on the signals coming
from individual complaints, so that the structural investigations can have long-term
importance. Through its strategic investigations, the minority ombudsman points
to the extent and importance of the problem of violation of minority rights. Dissem-
ination of the findings of such investigations and studies is also of paramount im-
portance.
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The Ombudsman and the Judiciary:
Participation in Court Processes

The locus standi of the ombudsperson before the courts should be carefully exami-
ned. Without interfering with the activities of the judicial bodies, the ombudsperson
protects the rights, interests and specific circumstances of individuals in relation to
the actions and conduct of public authorities. It is important to understand the re-
spective roles and responsibilities of the national institution and the judiciary. This
would include a respect for the separation of powers and a clear demarcation of
roles and responsibilities of these institutions.

= The ombudsperson institution may have the power to initiate or pursue legal
action in the courts on behalf of the individual, including

- intervention/taking over individual claims
initiation of class action lawsuits
providing legal aid

providing expert opinions

submission of amicus curiae briefs.

There is considerable variation between different specialized bodies as to what
they are allowed to do when dealing with individual complaints. Some specialized
bodies remain closer to the classical ombudsman model in that they only have the
power to make recommendations, and their recommendations have no binding
force. At this end of the spectrum, the specialized institutions remain completely
independent of the courts; they provide an alternative legal remedy, a soft one,
alongside the judicial remedies. The Hungarian Minority Commissioner, for ex-
ample, falls under this category, however there are strong arguments favouring the
extension of its powers. Another possibility is that minority ombudspersons have
the power to bring cases before the courts, or at least to participate in preparing
for important discrimination cases. Their opinion on the case may then be consid-
ered as expert opinion, and taken as evidence in the proceedings. The majority of
specialized bodies fall under this category, for example, the Swedish Ombudsman
against Ethnic Discrimination, the United Kingdom Commission for Racial Equality
and the Equal Treatment Commission in the Netherlands.

This does not mean however that the minority ombudsperson will bring all cases
before the courts. Usually only those cases are considered for support and legal
aid in court procedures, which bring up some matter of principle, and whose ap-
propriate presentation and success will result in the development of the legal ap-
proach towards racial or ethnic discrimination. Sometimes powers of adjudication
can also be conferred to the minority ombudsman-type institution, however these
decisions can always be appealed before higher courts. Choosing one model over
the other depends on the legal context of the given country and the preferences
of the legislature. What follows necessarily from the objectives and advantages
of this type of institution, however, is its power to provide its expertise not only in
providing alternative, extrajudicial solutions for cases of racial discrimination and
other violations of minority rights, but also in preparing and bringing cases suc-
cessfully before courts. This is important not only from the point of view of the par-
ticular cases at issue, but also from the point of view of the advancement of judicial
practice, and the education and further development of sensitivity of the judiciary
on these matters.



It must also be noted, however, that the possibility for the specialized minority
ombudsperson institution to take cases to court on behalf of victims of discrimina-
tion and/or violation of minority rights may diminish its role as an impartial inter-
mediary.

= The minority ombudsman may have the power to challenge laws or poli-
cies in the courts (power to bring cases before constitutional courts, or ‘regular’
courts in those jurisdictions with no special constitutional courts).

According to principle 3(e) of the ECRI Recommendation it is necessary for the
ombudsman “subject to the legal framework of the country concerned, to have re-
course to the courts or other judicial authorities as appropriate if and when neces-
sary”. However, the July 2003 Report of the Parliamentary Assembly of the Coun-
cil of Europe Committee on Legal Affairs regarding the institution of ombudsman
states “... [o)Jmbudsmen’s access to administrative and constitutional courts should
be limited to applications for interpretative judgments on legal questions relating
to the mandate or particular investigations, unless representing an individual com-
plainant with no direct access to such courts. It is preferable, however, that indi-
viduals with otherwise sufficient locus standi should be able to apply directly to
such courts.”

In Albania, Austria, Hungary, Moldova, Poland, Portugal, Russ-
ia and Ukraine, for example, the Ombudsperson may apply
to the Constitutional Court for declarations of illegality or un-
constitutionality, interpretations or invalidation. In Slovenia the
Ombudsperson can also address the Constitutional Court with
proposals for the assessment of the constitutionality of regula-
tions without prior establishment of his/her legal interest by the
Constitutional Court.

= The ombudsman should not have the power to interfere in judicial proceed-
ings, except to review or monitor court proceedings for procedures contrary to
international human rights standards.

The ombudsman may have the power to review and monitor court decisions and
processes, but if so, this should be limited to an investigation of complaints con-
cerning excessive delays in proceedings (criminal, civil or administrative) contrary
to international human rights standards (for example, Article 6 of the European
Convention of Human Rights). The Report of the Parliamentary Assembly of the
Council of Europe Committee on Legal Affairs states that “[ojmbudsmen should
have at most strictly limited powers of supervision over the courts. If circumstances
require any such role, it should be confined to ensuring the procedural efficiency
and administrative propriety of the judicial system; in consequence, the ability to
represent individuals (unless there is no individual right of access to a particular
court), initiate or intervene in proceedings, or reopen cases should be excluded”.
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Advancing Domestic Standards:
The Ombudsman’s Impact on Legislation

= The ombudsman institution should channel its expertise and information as
much as possible to the policy-making process.

Through summarizing the concerns of individuals and looking at the general trends
as shown by individual complaints and general own-initiative investigations, the
minority ombudsman institution will have the most comprehensive view of the
workings of the existent minority policy of a given country. In view of the relatively
recent development of minority rights, and the lack of consensus about their mean-
ing even at the international level, the institution will play an active part in finding
adequate solutions for the implementation of these rights at the national level. The
power of the institution to refer beyond national law to universal standards will give
the minority ombudsman an even better understanding of the directions for neces-
sary change in protection of minority rights at the national level.

Furthermore, unlike courts or government departments, minority ombudsman insti-
tutions have the capacity to link individual complaints to inadequacies of policy and
therefore have the possibility to make recommendations regarding legislation and
policy to government departments and the legislative power. Thus they are in the
exceptional position to see the workings of the relevant existing laws and policies
and also to recommend their amendment if necessary, thus channeling information
between the enforcement of legislation and other state powers.

In the 1997 ECRI Recommendation, policy-making and legislative functions in-
clude tasks such as monitoring the content and efficiency of relevant existent leg-
islation and governmental policies, and making recommendations concerning their
amendment or modification, as well as counseling the legislative and executive
branches of government concerning improvement of legislation and policies in the
field, or concerning the making of new laws and policies.

If the policy-making and legislative role of the minority ombudsman institution is
recognized, there are cases in which the executive model of minority ombudsman
comes to be favored as being more efficient in the policy-making process. In the
case of an executive ombudsman, the relevant state department recognizes the
role this institution can play not only in handling individual complaints but also in
summarizing issues arising in complaints or in investigations undertaken on its
own initiative, in making recommendations concerning the development of policies
and legislation in the field, and also in the promotional work needed for efficient
enforcement of minority rights. The advantage of the executive ombudsman is its
place within the executive, meaning that it has the necessary leverage, while also
remaining outside executive control. As such, it can deal with rights issues in a
technocratic and expert way, thus separating them from the political realm.

Annual reports of the ombudsman institution can make recommendations concern-
ing legislation and policy. In this way, the institution can provide feedback on exist-
ing laws, policies and practices, and give recommendations for amendments and
new legislation, or highlight issues that need addressing.

Variations may occur between different national cases as to how much weight is
given to the policy-relevant recommendations of the minority ombudsman. A fre-



quently voiced problem is that the recommendations of such bodies are not always
taken into consideration, or not even placed on the agenda of discussions. This
could be prevented by making clear reference in the Act of establishment of the
institution to the duty of parliament and relevant governmental departments to at
least place the policy and legislative recommendations of the ombudsman on their
agenda once the recommendations have been formulated

= The minority ombudsman may have the power to:

- monitor existing laws and policies with respect to minority rights and to
recommend amendments or any other changes

- express opinion on all new legislative drafts and policies that are
related to minority issues

- initiate new laws and policies concerning minority rights

- review all other laws which could have a special impact on minorities.

Whether there is a parliamentary or human rights ombudsman, or a specialist in-
stitution for minority issues, the institution should apply and insist on the imple-
mentation of minimum standards of minority protection. Whenever possible the
ombudsman should also support development of the existing standards. The spe-
cialized minority ombudsperson should function as an ‘engine of development of
minority standards’ or a ‘service provider for minority rights’. Each institution needs
to devise its own methods for effective enforcement and advancement of domestic
minority standards, in particular depending on the country specific situation (and
the ombudsman’s relation to parliament, government and the courts).

There are different options available here. One extreme method could be giving
the ombudsman a right of veto on legislation and policies strictly related to minority
rights. Another option could be setting down strict consulting requirements, which
could imply the obligation of the policymaker to involve the ombudsman into the
process of policy-making. The weakest possibility is providing for a right of the om-
budsman to express opinion. In all cases, the policymaker should clearly have the
duty to inform the ombudsman about all policy drafts in a timely manner.

= The ombudsman should undertake periodical audits of legislative provisions
affecting minority rights.

The minority ombudsperson should have the power to exercise ‘the minority provi-
sion audit’. The ‘minority provision audit’ means the examination and checking of
legislation by a professional ‘auditor’, external to the legislative-making power — in
this case the ombudsperson. He/she has to ensure that standards and procedure
are followed.

The ‘auditing’ function of the specialized minority ombudsperson should be consis-
tent with the ombudsperson’s overall mandate. In particular, it should involve the
ombudsperson’s assessment, opinion and recommendations on domestic stan-
dards that relate to minority rights. The purpose of the minority provision audit is
to be able to pinpoint what is wrong with legislation and practice, and to indicate
what steps should be taken to implement the necessary changes. It should be
explicitly stated in the legal framework that the minority ombudsperson must not
only guard legality, but also promote equity in the field of minority rights. The stan-
dards to be applied by the ombudsperson should clearly include not only the ones
codified in national legislation but also international standards. Therefore, in order
to exercise the auditing function properly, the specialized minority ombudsperson
should identify the (minimum) domestic and international standards that should be
applied in the particular state. Where possible, the specialized minority ombuds-
person should also draw on higher standards that have become the custom and
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common practice within the particular country itself, and on experiences of best
practice adopted elsewhere. As regards domestic standards, the specialized mi-
nority ombudsperson should evaluate laws currently in force from the point of view
of whether they take into consideration the interests of minorities. Apart from the
constitution, which would be a crucial source of domestic standards, the speciali-
zed minority ombudsperson should identify other applicable legislation and regula-
tions. Once the ombudsperson has identified the applicable domestic standards,
he/she should assess to what extent minority rights are protected. Moreover the
ombudsperson should not only apply relevant international standards, but evaluate
whether the state in question has incorporated relevant international standards into
its domestic legislation.

Insofar as existing minority protection standards are part of human rights, the start-
ing point for the evaluation should be the compliance by states with human rights
obligations, in particular, freedom from discrimination. Many European states have
recently adopted legislation incorporating the EU Race Equality Directive (43/2000)
that prohibits both direct and indirect discrimination. Adoption of such legislation is
very useful from the minority protection point of view. Indeed, through good anti-
discrimination legislation and practice, a high level of protection of minorities can
be achieved.

However, it should be recalled that the aim of combating discrimination is the pre-
vention of any action that denies individuals or groups of people the equality of
treatment that they may wish. The aim of protection of minorities, however, is to
protect non-dominant groups that, while wishing in general for equality of treatment
with the majority, wish for a measure of differential treatment in order to preserve
basic characteristics which they possess and which distinguish them from the ma-
jority population. Therefore in addition to anti-discrimination legislation, there is
a need for legislation that incorporates relevant international standards granting
such ‘different treatment’ i.e. protecting minority rights. Normally, the examina-
tion of the implementation of standards is a more difficult task than one of mere
assessment.

Regarding the evaluation of the implementation of standards,
the practice of the Hungarian Minority Ombudsman is a useful
example. He undertook, for example in 1998, a comprehensive
survey of the education of minorities with an aim to investigate
whether the legal regulation of education was in harmony with
the regulations defined in the Constitution and in the Act defin-
ing the rights of national and ethnic minorities. The investiga-
tion also sought to determine whether in the course of the ap-
plication of the law, the rights of national and ethnic minorities
were being enforced in accordance with the pertaining legal
regulations. It was a separate objective within the survey to
detect whether negative discrimination against minorities was
being practised in the course of education.



Similarly in 2002, the Ukrainian Ombudsman, in order to begin
to address the rights of the national minorities, made a com-
prehensive assessment of the particular situation of different
national minority communities in six different parts of Ukraine.
Under the supervision of the Ombudsman, experts compiled
a report on the observance of the rights of national minorities.
The final report was completed in December 2002 and pre-
sented to the Parliament of Ukraine in early 2003. It is to be
used by the Office of the Ombudsman to improve its ability to
address the problems faced by national minorities in Ukraine.

Finally it is important to note that both domestic legislation and practice should be
subject to dynamic interpretation by the specialized minority ombudsperson. Thus,
the auditing should be done periodically, e.g. every three to five years after the first
assessment has been undertaken.

= The ombudsman should draw on higher international standards, and have the
duty to promote ratification and implementation of international instruments.

The key instrument in this regard is the International Convention on the Elimina-
tion of All Forms of Racial Discrimination (CERD). Many states have also ratified
the International Covenant on Civil and Political Rights (ICCPR), where Articles 2,
26 and 27 and the jurisprudence of the Human Rights Committee, as well as its
General Comment on Article 27 of the ICCPR, have particular relevance, and there
is the less well-known International Covenant on Economic, Social and Cultural
Rights where Articles 2 and 13 are relevant.

There is now a growing body of evidence on how the Framework Convention for
the Protection of National Minorities (FCNM) and other instruments of international
law have been implemented; and the internet provides easy access to the views
formed by the treaty monitoring bodies on how these standards have been and
should be implemented.

The interpretative guidelines on education, language, participation and media (the
Lund, Hague and Oslo Recommendations and the Media Guidelines developed
under the auspices of the OSCE High Commissioner on National Minorities), have
been highly influential, particularly in the interpretation of the FCNM.

On the European level, the 1992 European Charter for Regional or Minority Lan-
guages should also be a tool for the minority ombudsperson. The Language Char-
ter provides for a ‘personalized’ framework in each state, aiming to preserve mino-
rity languages and provide concrete measures within the state for the benefit of the
languages in question. The Charter seeks to ensure that minority languages can
be used actively in public and private life.

In addition, the CoE European Commission against Racism and Intolerance has
produced a wide range of country reports on all Council of Europe states as well
as valuable analyses on thematic issues citing good practice. Furthermore, the EU
Race Equality Directive (June 2000) has a particular significance for those states
that are members of the EU or are applicants for membership, as this has become
part of the “acquis communautaire” and all these states must comply with it.

Under Union law, member states are also bound by the EU Charter of Fundamen-
tal Rights. Although the EU Charter does not provide specifically for the rights of
minorities, it does contain articles prohibiting discrimination based on membership
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of a national minority (Art. 1I-21), and member states must respect cultural, reli-
gious and linguistic diversity (Art. [1-22) and protect the rights of respect for private
life (Art. II-7), freedom of religion (Art. 11-10), freedom of expression (Art. II-11) and
freedom of association (Art. 1I-12). Each of these protects various elements of the
rights of persons belonging to minorities. It must also be noted that the new EU
Constitution includes respect for minorities as a foundational value of the EU.

The work of the UN Working Group on Minorities over the last nine years has
helped identify some best practices globally. It may be concluded that the existing
international normative framework, which has steadily evolved, especially in Eu-
rope, during the last decade, provides relatively clear guiding principles for the full
implementation of these standards via inter alia domestic mechanisms for human
rights protection, e.g. the specialized minority ombudsperson.

= The ombudsman should give proposals for new legislation or legislative
amendments.

According to the legislation of many European states, the ombudsperson institution
is entitled to make proposals for improving legislation and regulations. The special-
ized minority ombudsperson should play a role in legislative and regulatory reforms
and proprio motu make proposals with a view to assisting in the process of drafting
new legislation. This is of particular importance since the international standards
for the protection of minority rights have only recently been developed and in some
instances governmental authorities may not be aware of minority rights issues.
Indeed, the CoE Framework Convention for the Protection of National Minorities
(FCNM), which entered into force in 1998, is the first ever legally binding multilat-
eral instrument devoted to the protection of national minorities. The vast majority
of European states have signed up to the Framework Convention. It is important
to note that the FCNM is also open to non-Council of Europe states. The FCNM is
not a directly applicable international instrument; therefore its respective provisions
may not be invoked before the domestic courts. For the proper implementation of
the Framework Convention it is instead necessary that member states adopt the
requisite national legislation and appropriate governmental policies.

At present, it may be noted that very many countries have adopted legislation on
national minorities. Some have single framework legislation on minorities; others
are still in the process of drafting minority legislation. In many countries different
minority-related issues are regulated by issuing specific thematic legislation in-
stead of having a general law on minorities. For example states have either a par-
ticular law on minority education or specific minority-related provisions in general
education laws. In addition, even if a country adopts a single framework law on
minorities, it proves necessary to have specific provisions in other applicable legis-
lation (media, elections, etc.). Whatever legislative technique respective countries
choose, it is important to enact legislation which incorporates relevant international
standards protecting minority rights to choice of identity, language use, education,
public participation, and access to citizenship and the media.



In Albania, the Czech Republic, Finland, Georgia and Moldova,
for example, the ombudspersons are generally entitled to make
proposals for improving legislation or regulations.

Furthermore, the Law on Ombudsman in Croatia empowers
the ombudsman to initiate changes in the laws regarding the
protection of the rights proclaimed by the constitution and other
laws. On the other hand, the Georgian Public Defender is au-
thorized to submit proposals concerning the improvement of
legislation to parliament in order to secure human rights and
freedoms. The Ukrainian Ombudsman is entitled to facilitate
the process of bringing the legislation of Ukraine on human and
citizens’ rights and freedoms into line with the Constitution of
Ukraine and international standards in this area.

It therefore appears that existing legislation in many states provides the ombud-
sperson with the power to exercise this advisory function in the area of minority
rights, being an integral part of human rights. In the states in which such a pos-
sibility does not exist, an extension of the ombudsperson’s mandate in this respect
should be considered.

In conclusion, it should also be noted that an additional function of the specialized
minority ombudsperson is his/her involvement in the process of transformation and
modernization of the state. States that are in the process of adopting and improv-
ing legislation as well as changing their practices may benefit from the assistance
of the specialized minority ombudsperson. Experience shows that this type of flex-
ible institution can have a positive impact on transitional democracy, particularly
where there are radical changes to legislation.

= The ombudsman should make comments on governmental and parliamen-

tary legislative initiatives.
The ombudsperson institution has traditionally had an institutional connection with
parliament. Ombudspersons are usually appointed by parliament and are further-
more required to submit reports to this body. In addition to the connection to par-
liament, it is desirable that the specialized minority ombudsperson be engaged in
dialogue with ministers on minority-related issues (e.g. education, culture, justice,
etc.). Such a relationship would enable him/her to exercise influence in improving
minority rights standards. The timely identification of human rights problems and
situations involving minorities is also of utmost importance.

The power to advise parliament and the executive on human rights issues is also
recognized in the Paris Principles, according to which a national institution should
be granted the authority to “submit to the Government, Parliament and any other
competent body, on an advisory basis either at the request of the authorities con-
cerned or through the exercise of its power...any legislative or administrative provi-
sions...”.

Certainly, the institutions with the power to conduct in-depth investigations of hu-
man rights violations or, in particular, minority rights issues, are well placed to com-
ment on legislative inadequacies (as expressed either in draft legislation or legisla-
tion that is already in force). In particular, the ombudsperson institution, through the
process of receiving individual complaints, is generally able to swiftly identify areas
where these legislative inadequacies exist.
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For example, Spain’s parliament formed a Joint Committee of
both houses of parliament to be in charge of relations with the
ombudsperson. Furthermore, according to the legislation of
many European states, the ombudsperson institution is given
the active role of commenting on governmental and parliamen-
tary initiatives.

The power of the Estonian Legal Chancellor to comment on
general and parliamentary initiatives appears to be very wide.
According to the 1999 Legal Chancellor Act, copies of all gen-
erally applicable legislation of the legislative and executive
powers and of local governments, international agreements
which have not yet entered into force, and all judgments of
the Supreme Court which concern constitutional disputes and
which have already entered into force shall be sent to the Legal
Chancellor within ten days after their corresponding proclama-
tion, passage, signature or entry into force.

The Russian Federal Law on the Commissioner for Human
Rights provides that “the Commissioner shall facilitate resto-
ration of violated rights, the improvement of legislation of the
Russian Federation on human and citizens’ rights and bringing
it into accordance with universally recognised principles and
norms of international law.”

Finally, the Georgian Public Defender is authorized, after ex-
amination, to “submit proposals concerning the improvement
of legislation to the Parliament in order to secure human rights
and freedoms.”

= The ombudsman should be able to criticize or comment on legislation that
has been adopted.

The role of the specialized minority ombudsperson in advancing minority standards
will not be fully effective if he/she is not able to criticize or comment on legislation
that has been adopted. Usually it is both practically and politically easier to comm-
ent on draft law than law that is already in force. Some ombudsperson institutions
develop special policy regarding the publicity of reports. Thus, they publish their
reports only after allowing time for compliance with their recommendations. This is
usually a good method in exercising an advisory role on (draft or adopted) legisla-
tion because it enables authorities to save face before the criticism reaches the
public.

The vast majority of ombudsperson institutions are authorized to comment on leg-
islation (i.e. almost all of those authorized to comment on draft laws) and they
should exercise that function properly, whenever necessary.

Some commentators and ombudspersons argue that the ombudsperson should
not be involved in the legislative drafting process as it may subsequently leave
them open to criticism should there be any faults in the legislation once it is passed.
In that respect it should be recalled that the ombudsperson should have only advi-
sory power in legislative drafting, whereas the drafting role remains with parliament
and/or government bodies. In exercising this advisory role, it is presumed that the
ombudsperson will have sufficient expertise or, when necessary, that the ombud-
sperson will ask for expert assistance.



Finally, when giving advice, the ombudsperson should build both his/her experi-
ence and reputation by making accurate and fair assessments of the policy or
legislation in question, always acting as an independent and impartial mediator in
these and other functions.

= The ombudsman should help to develop higher legal standards and advance
their interpretation.

The specialized minority ombudsperson is not intended to act as an organ set-
ting legal standards as such, neither should he/she have legal authority to create
any binding norms or standards. However, the ombudsperson can still play an
important role in the development of higher legal standards. This is usually done
through the production of individual reports as well as by making general policy
recommendations.

There has now been significant development in legal protection for minorities. Al-
though there are sufficient standards in place to provide a good starting base,
some standards appear somewhat vague. Therefore the role of the specialized
minority ombudsperson will be crucial in developing these standards. The protec-
tion of rights of national minorities, which forms an integral part of the international
protection of human rights, must also be seen as a function of good governance.
Satisfactory resolution of interethnic issues is in the interest of the state and the
majority population, not only the minority communities. It is essential for stability,
democratic security and peace. By advancing domestic standards, the specialized
minority ombudsperson will therefore also function as an additional mechanism for
the prevention of conflicts and disputes.

From Legislation to Action:
Encouraging Governmental Programming

Minority rights and the protection of minorities, like the rule of law, demands the
transformation of international standards, constitutional law and legislation into
operational practice for every community and for every individual. The issues in-
volved are complex and diverse covering civil, political, economic, social and cul-
tural rights. They have both an individual and a collective dimension and are often
set in a controversial environment.

The Council of Europe Framework Convention contains mostly programme-type
provisions setting out objectives which the parties undertake to pursue. These pro-
visions, for which the Explanatory Report to the FCNM will not be directly appli-
cable, leave the states concerned a measure of discretion in the implementation of
the objectives which they have undertaken to achieve, thus enabling them to take
particular circumstances into account.

The FCNM Explanatory Report refers not only to programme-type provisions but
also stipulates that the implementation of the principles set out in the Framework
Convention shall be done through national legislation and appropriate governmen-
tal policies. Consequently governments will need to involve many people with dif-

=
%
o




=
%
o

ferent roles ranging from senior legal advisers of the government in the capital to
teachers in primary schools in remote areas.

The strategic powers of the ombudsman-type institution will have a role in defining
and coordinating the minority policy of the respective country, and in finding the
appropriate solution for addressing the issue as widely and as comprehensively
as possible.

= The ombudsman should be involved in a programme-type approach to the
implementation of minority rights.

= The ombudsman can offer advice on government action programmes and
policy, and may be involved in training and liaising with relevant actors to im-
prove practices.

The rule of law involves a complexinterrelationship between international standards,
constitutional law, legislation and both central and local governmental decrees.
These must be understood and implemented by a range of different functionaries
from judges, prosecutors and lawyers to court officials, local self government legal
advisers and the police in all regions of the country. It demands an understanding
of the law but also crucial for its implementation is a detailed understanding of what
this means in practical everyday terms. Consistency is needed across the country
and this will require interpretation, dissemination of information and advice, as well
as training on implementation. This will in turn require budgetary resources to en-
sure that the rule of law is implemented effectively.

Similarly, the programme-type provisions and appropriate governmental policies
require policies at a ministry level, the agreement of priorities and an implementa-
tion plan both centrally and locally. It will include ministers and civil servants in the
capital, local self-government politicians and administrators, local managers and
staff to implement the programmes.

The issues are diverse and can range from education and culture to training and
employment, involving a wide range of competences and demanding a range of
initiatives in different sectors. Once again there will be a need for interpreting and
planning based on the rights and protection granted, careful communication through
the dissemination of information and advice, and piloting new schemes thorough
competent bodies. This will again require human and financial resources.

The ombudsman’s office can play a role in offering advice on what should be done
but may go beyond this to helping to train and to bring key actors together to share
experiences and improve practices.

The enhancement of good relations between minority and majority communities is
crucial for protecting minorities and promoting their identity. The Framework Con-
vention places an obligation on the state to encourage a spirit of tolerance and in-
tercultural dialogue and to take effective measures to promote mutual respect, un-
derstanding and cooperation among all persons living on their territory, irrespective
of those persons’ ethnic, cultural, linguistic or religious identity, in particular in the
fields of education, culture and the media. Additionally, the Framework Convention
obliges states under international law to take measures in the fields of education
and research to foster knowledge of the culture, history, language and religion of
their national minorities and of the majority.

The ombudsman can play a dynamic role in proposing policies and programmes
to the government and its ministries as to how they may strengthen a spirit of toler-
ance and intercultural dialogue. Acting as a neutral, objective actor, the office can
also help ensure that the rights of minorities are respected by majorities and vice
versa.



= The ombudsman should have a role in monitoring progress of governmental
action programmes and policy.

Only a few minority programmes have moved beyond general aspirations and
set specific and quantified targets, which provide a basis for monitoring progress.
Moreover, in many cases there is confusion between monitoring and evaluation,
and the scope of these activities is not defined or is unclear. There is a tendency
to consider that internal monitoring carried out by the implementation agencies is
sufficient. The issues of monitoring by specially created independent agencies and
by civil society is too often disregarded. Each of these forms of monitoring has its
own rules and conditions which should be examined and then embedded in the
policy-making process.

These should, at minimum:

- provide for the creation of independent monitoring systems to analyze and re-
view progress in policy, and services development and implementation, with clear
terms of reference, work programmes and working methods. Regular public report-
ing on progress must be ensured;

- put in place procedures to target and monitor funding allocated to minority-
related projects (i.e. regular reports including a breakdown on expenditure);

- allocate funding for monitoring projects carried out by minority non-governmental
organizations; and

- provide support for capacity-building of minority organizations, so that they will
be able to play an active role in monitoring the implementation of projects designed
to benefit them.

= The ombudsman should be involved in evaluating programmes and projects

supporting minorities.
There is a pressing need to evaluate the impact of projects and programmes for
minorities. Since it is change on the ground that matters, the real impact of chang-
es in attitudes, actions and policies needs to be assessed in a way which is both
credible and useful. Neither the amount of funding nor the compliance with budget
lines and expenditures is a criterion for the adequacy of a project. Impact is what
matters and for it to be assessed there is a need for quality base line studies, which
will lay the foundation for reliable and credible impact assessments. In order to
assess the impact of projects and programmes, a methodology is needed which
addresses the issues of validity, reliability, credibility and attribution. For a primarily
qualitative approach to be consistent with the overall aims of minority projects it
must also address the issues of participation, ownership and empowerment by the
minority themselves.

So far, analyses of projects and funding are too often based on either a few intuitive
assessments, randomly collected qualitative information, or on items of quantita-
tive data which amount to a description of what has been done and not what has
changed.

Planning the implementation of policies should be completed with detailed chap-
ters on evaluation, which would permit impact assessment, independent of any
governmental structure and based on the views of the target groups and participat-
ing individuals. The whole spectrum of types of evaluations should be taken into
consideration: ex ante (preparatory and feasibility studies, appraisals); mid-term
(during the implementation of the project); end term (at the completion of the proj-
ect); ex post (some time after completion).

During the implementation, attention should be paid to formative evaluation —where
the evaluator is a member of the implementation team whose role is to continu-
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ously give feedback to the team with information about the reactions and opinions
of the beneficiaries.

A process of ‘benchmarking’ the results of programme evaluations against other
projects at a national level, and/or trans-nationally, would provide useful data on
the effectiveness of the programmes and lead to the more efficient use of financial
and manpower resources.

= The minority ombudsman should promote, initiate and support policy re-
search helping the creation and implementation of policies relating to minority
rights.

The minority ombudsman also conducts research into issues of racial discrimina-
tion or orders relevant policy-oriented research from specialized research institutes,
researchers or experts working in the field. Proposals for policies and programmes
need to be based on high quality evidence, good research and evaluations that
will enhance the ombudsman'’s reputation. The institution and its experienced staff
will have a good perspective in determining what kind of policy-oriented research
is needed for the advancement of minority policy, and what research best furthers
the enforcement of minority rights. The office may encourage or promote research,
which could be undertaken in-house or sub-contracted.

= The minority ombudsman may facilitate the establishment of and promote
networks of minority organizations.

= The minority ombudsman may work in a liaison function fo promote
contact between minority organizations, public bodies, branches of
government, non-public sector organizations, and between each of these cate-
gories of organizations and bodies.

Involving and consulting minority organizations is primarily the task of the
policymaker, however, the minority ombudsman will have an important role in mon-
itoring whether this task is adequately performed by the various state actors and in
facilitating its application.

= The ombudsman can use its reports to provide feedback on laws, policies
and practices, and to signal the necessity of change in a systematic manner.

The annual reports presented by the ombudsman to the appointing body will aim,
on the one hand, to make public the activity and the findings of the ombudsman,
and on the other hand, to make recommendations concerning legislation, policy
and practices based on the individual complaints received by the ombudsman and
the formal investigations conducted on its own initiative. Thus the institution is
a very important actor in both monitoring and evaluation, provides feedback on
how existing laws, policies and practices operate, and where an amendment or
new legislation or policy is needed. Even though the ombudsman will not always
have the power to make suggestions on the substance of change, it can signal its
necessity, and highlight the nature of the problem.

These practices are all part of a programme-type of approach to the implementa-
tion of minority rights.



Promotion and Education

= The minority ombudsman should:

- develop good practice guides in the field of implementation of minority
rights

- develop or promote training and teaching of minority rights

- develop and promote anti-racism, anti-xenophobia and pro-tolerance
campaigns in cooperation with the media

- be involved with promotional activities and education.

“Recalling that an effective strategy against racism, ... and in-
tolerance resides to a large extent on awareness-raising, infor-
mation and education of the public ...”

ECRI General Policy Recommendation No. 2, Preamble.

“A national institution shall ... assist in the formulation of
programmes for the teaching of, and research into, human
rights...”

Paris Principles, Principle 3(f).

Underlying the entire idea of the ombudsman institution in general, and the minor-
ity ombudsman institution in particular, is the task of educating the public and the
public authorities. The minority ombudsman has a role to play in initiating public
debates concerning recognition of minorities and tolerance, and can initiate cam-
paigns for teaching the public about the rights of minorities, but it should also have
an educational role even in the case of solving individual complaints and by mak-
ing public the results of its investigations, by eventually publicizing good practice
and by criticizing acts of abuse.

Many ombudsman institutions recognize the educative role as one of their impor-
tant functions. Education can be effected through individual persuasion but also
through indirect impact: through annual reports presented to parliament or the ap-
pointing state department; through codes of conduct; through standards of good
practice in the different fields that are provided for the employees of relevant bod-
ies, for offices or for any other concerned party. The aim should not only be to
improve general practices but also to establish benchmarks, so that authorities can
regulate their own practices.

Promotional powers are understood by the 1997 ECRI Recommendations to in-
clude providing information and advice to relevant bodies and institutions, counsel-
ing actors of specific relevant areas on standards of anti-discriminatory practice,
promoting and participating in the training of different key societal groups on toler-
ance, anti-racism and anti-discriminatory practices, promoting awareness in soci-
ety of issues of discrimination, including preparation and distribution of information
and materials and, finally, supporting and cooperating with organizations that have
objectives similar to that of the specialized body.
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For example, in the run-up to the Olympic Games in Athens in
2004, the Office of the Greek Ombudsman disseminated infor-
mation to foreign ministries and the Greek police force about
human rights and detention issues that could arise due to the
increased pressure during the Olympic Games.

The ombudsman institution has an important role in educating the public about
its own role (what falls within its mandate and, importantly, what does not) but it
should also to be pro-active, ensuring that minority rights standards and multieth-
nic cooperation are promoted. This has the twin advantage that minorities will be
protected and that the ombudsman is less likely to be called upon to respond to
problems.

Codes of conduct showing good practice in important fields where violations of
minority rights can occur can be provided by the ombudsman for the relevant ac-
tors in those fields. Good practice codes will, on the one hand, help actors to avoid
violation of the rights of minorities, and on the other hand, they may also provide
guidance on how to improve equality of opportunity for the members of disadvan-
taged minority groups, how to design appropriate and acceptable affirmative action
programs etc., and how to monitor policies.

This work should be based on international standards, including the Council of
Europe Framework Convention for the Protection of National Minorities and the EU
Charter of Fundamental Rights. The ombudsman should ensure that international
standards for the protection of minorities are understood and well publicized by
government and civil society, including organizations representing minorities. The
standards, codes of practice and models of good practice should be publicized in
relevant minority languages, and known and enjoyed in all parts of the country.

Models of good practice can be a useful learning tool and the ombudsman should
ensure that where the office has achieved some success these are well known to
potential future clients. This is not being immodest, rather it is a way of building up
confidence that members of minorities may usefully refer issues to the ombuds-
man in the hope of achieving a successful outcome. Similarly it is very important
that potential beneficiaries throughout the state know of or may be able to find out
about the work of the ombudsman, which issues are within the office’s compe-
tences, how to make contact with the ombudsman, what service to expect and,
importantly, which issues are outside their competences.

The office can play a role in promoting awareness in society of aspects of violations
of minority rights, including preparation and distribution of information and materi-
als, and encouraging educators to be sensitive to celebrating diversity in the cur-
riculum. Promotional work can also include lectures at university law schools and
suggesting research theses on issues of concern to the ombudsman. Constructive
media coverage can help advance thoughtful approaches to difficult issues though
this demands a long-term strategy to cultivate sensitive journalists.

The Annual Report can be of value to international treaty monitoring bodies such
as the Advisory Committee of the Framework Convention or the Committee of the
Convention on the Elimination of All Forms of Racial Discrimination (CERD), who



can use the ombudsman’s report to identify the key issues and have those issues
placed in an objective context. Conversely, the Advisory Committee may be able
to support the ombudsman’s concerns by raising the issues in their Opinion. The
Paris Principles set out that the institution shall contribute to the reports which
states are required to submit to UN bodies and committees and to regional institu-
tions, pursuant to that state’s treaty obligations.

The ombudsman can support and cooperate with civil society organizations with
objectives similar to those of the specialized body. They can include providing in-
formation and advice to relevant bodies and institutions, and counseling actors
about specific issues including anti-discriminatory standards and practice. The of-
fice can facilitate training initiatives by bodies such as the Council of Europe, as-
sisting civil society organizations to contribute to state reports on minority issues
and writing their own shadow reports.

In a number of countries an ombudsman plays a facilitating role, bringing together
civil society and government to enter into discussion on areas of mutual concern in
a neutral and trusted environment. These may be through conferences, seminars,
workshops or on occasion private discrete discussions on sometimes controversial
policy issues that need resolution. This may also involve joint training sessions or
separate training programmes.

The ombudsmen can help bring relevant parties together to meet international or
domestic experts to discuss complex issues and, like many already, hold private
meetings themselves with visiting treaty monitoring bodies, including the Advisory
Committee. Ombudsmen have helped convene meetings with the Advisory Com-
mittee as it has been visiting a country before formulating its Opinion. Additionally,
after the Opinion has been formed, ombudsmen have helped in convening round-
tables to enable discussions to take place between government officials, minority
organizations and the Council of Europe.

There are a wide range of ways of reaching the diverse audiences that the om-
budsman may want to approach on a variety of issues. It is important to be clear
about the objectives and the audience before media are selected. Media may in-
clude private conversations, workshops, seminars, conferences, radio broadcasts,
leaflets, brochures, reports, books, posters, advertising, television broadcasts and
the internet inter alia.

It is always important to be sensitive to the audience to ensure that messages can
go well beyond the capital to the distant parts of the country, to use messages that
are appropriate to the audience, sensitive to different levels of education, under-
standing and literacy and which are in understandable language. Timing can also
be relevant as the same statement made at different times can come across very
differently depending on the changed circumstances.
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FOUNDATIONAL CRITERIA FOR ESTABLISHMENT




Political Independence

= An ombudsman must be independent from executive intervention.

The most important quality for an ombudsman is independence from executive
intervention. Most pieces of legislation establishing an ombudsman institution con-
tain explicit statements concerning the independence of the office.

As minority protection tends to be a politically sensitive issue, the need for the mi-
nority ombudsman to be independent and free from interference by executive (and
other) forces is even more critical than for a parliamentary ombudsman.

Legislative Establishment

= Establishment of the institution should be able to be traced back to an Act of
legislation and not an executive decision.

= |tis advisable that the establishment of the institution of minority ombudsman
is enshrined in the Constitution so that its position is secured.

A distinction must be made between the establishment of the office/institution (one
time, one legislative document with possible subsequent amendments) and the
appointment of the specific ombudsperson(s) (every time a new ombudsperson
is appointed). Whereas the former should be traceable back to a legislative, even
constitutional, Act, there is less uniformity in practice as regards the latter. There
tends to be some role of the legislative body/parliament included, but there is great
variety in the actual extent of this involvement.

Establishment of the institution needs to be done by the legislature and not by
way of executive decision. An analysis of various national ombudsman institutions
shows that the establishment of the office can almost always be traced back to an
Act of legislation. In several, but not the majority of instances, the state’s constitu-
tion already provides for the establishment, and contains certain requirements/cri-
teria, while leaving the details to be regulated by organic law.

In view of the sensitivities surrounding minority protection, it is advisable that the
establishment of the institution of minority ombudsperson is enshrined in the Con-
stitution so that it is secured, guaranteed and not dependent on political whims of
the ruling party/parties.

The UN Paris Principles relating to the status and functioning of national insti-
tutions for protection and promotion of human rights are clearly relevant when
considering the establishment of a minority ombudsperson. The Paris Principles



do not provide detailed guidance concerning mandate and competence and only
seem to require that the establishment goes back to a constitutional or legislative
text, setting out these topics. While the establishment is linked to a legislative or
even constitutional text, according to the Paris Principles the actual appointment is
merely required to be effected by ‘an official act’ without further specification, thus
leaving scope for considerable variation between states.

It seems appropriate to point out that an executive ombudsperson is acceptable
in so far as it is appointed by and reports to the executive, provided it meets the
conditions for independence set out in the ECRI Recommendations on specialized
bodies. Preferably, in order to maximize the independence of the institution the
establishment must be done by a legislative Act. If the establishment is done by
executive decision, this should be based on a legislative act giving the executive
that competence and should comply with all requirements (aimed at ensuring the
independence of the institution) spelled out in that Act. It is in any event key that
the institution should not be part of the executive/departmental structure since that
would raise legitimate concerns about the independence of the institution. Justice
should not only be done, it should also be seen to be done.

The Act of legislation establishing the institution should be sufficiently adapted to
the specific circumstances in the state, while attempting to be in line with the pref-
erences outlined in this Guide. In the following, reference will be made to ‘Act of
legislation” which would include all the options indicated as acceptable above.

“Specialized bodies should be given terms of reference which
are clearly set out in a constitutional or other legislative text.”

ECRI General Policy Recommendation No. 2, Principle 1.

= |t is commendable that minority ombudsman institutions are also established
at sub-state levels if the corresponding level of government has competences
that are specifically relevant for minorities.

A decision must be made as to whether an ombudsman will only be established
at national level, or also at regional or even local levels. Especially in federal
systems, the question whether the federated entities can and should also establish
a minority ombudsman is certainly relevant in view of the growing acceptance that
the existence of minority groups should not only be determined at national level but
also at sub-state level.

In the following sections, the terms used will be limited to the national level (e.g.
Act of legislation) but should be read as to include the corresponding terms at sub-
state level (e.g. regulation by the provincial assembly or assembly of the federated
entity).




The Act of Legislation
Establishing the Institution

= The Act of legislation establishing the institution should specify as a
minimum:

- the mandate, functions and powers of the office

- the requirements to be fulfilled by the persons to be appointed as

ombudsperson(s)

- the exact appointment procedure to be followed

- the status of the ombudsperson

- the level of accountability to parliament

- the immunities of the ombudsperson

- the term of office

- rules concerning his/her dismissal

- alist of incompatible employment or positions

- procedures for a conflict of interest in a specific case

- rules concerning remuneration

- the budgetary autonomy

- the competence to appoint staff.

All of the above points to be included in the Act of legislation establishing the
institution are important determinants of the status of the office and/or essential
guarantees for the independence of the institution. Some of the above points are
discussed in further detail in Part Ill of this Guide.

Procedures for Appointment
of the Ombudsperson

= The Act of legislation establishing the institution should set out a clear and
specific appointment procedure for the ombudsperson.

It should be acknowledged here that the UN Paris Principles merely refer to ap-
pointment by an ‘official act’, which is broader than Acts of legislation.

One of the most important questions in the appointment process is indeed the
degree to which parliament (the representative body) is involved. It seems es-
sential for the independence or perceived independence of the institution that the
executive does not have a dominant role in this. Furthermore, the related danger
of abuse could be countered by making the appointment decision justiciable. It
is in any event important that the appointment process be clearly outlined in the
establishing Act, so that there is no room for debate about the respective role of
parliament, the executive or any other body that could be implicated.



The legislative Act establishing the office should clarify the following issues con-
cerning the appointment. If there is a nomination procedure, a first issue that needs
to be considered is who can nominate? The national Acts of legislation on this topic
do not always make reference to nomination, while those that do reveal a wide
variety of mechanisms. In any event, a cross-reference needs to be made to the
issue pertaining to the possible involvement of minority communities. Secondly,
it needs to be determined how many persons are to be nominated and whether
there is a minimum and/or maximum number? If more than one person can be
nominated, it is important to decide what body has the power to determine who
will actually be appointed. Once again, considerations of independence call for
minimal interference by the executive authorities.

The next question is whether the appointment is done by legislative Act, or by
executive decision. If the appointment is finalized/realized by an Act of parliament,
this would mean that the parliament has a major say over the appointment of the
ombudsperson, which augurs well for its independence from government. Never-
theless, it should be kept in mind that the coming about of an Act generally requires
a ratification by the executive. If the appointment is realized by Act, it also matters
where the right of initiative lies regarding the Act appointing an ombudsperson. In
general, government/the executive has the power of initiative in the general legisla-
tive process.

If the appointment is finalized by an executive decision, it is important to see
whether this is a discretionary decision of the executive or whether the executive
can only execute a decision already taken by the parliament. In the latter case, the
actual damage to the (perceived) independence of the institution is minimal. If the
appointment is realized by an executive decision, another option is that parliament
has to give its advice, which can be accepted but also rejected by the executive.
This last option is obviously the least desirable from the angle of the necessary
independence of the body.

Regarding the involvement of parliament, it should be decided whether the deci-
sion is taken by simple or special majority. A heightened majority would increase
the legitimacy of the person appointed, but could also frustrate the entire appoint-
ment process when certain political parties are against the office. Most national
legislation concerning ombudspersons does not require a heightened majority.




Minority Involvement in the
Appointment Process

= The Act of legislation should specify the way in which, and the extent to
which, minority communities are involved with the appointment process.

In the few pieces of legislation specifically drawn up for minority ombudspersons,
the involvement of minority communities in the appointment process is not regu-
lated at all. Nevertheless, it is self evident that it is important for the legitimacy of
the body that the minority communities in the country are (to some extent at least)
involved in the appointment procedure. This will undoubtedly enhance trust in the
institution by the respective communities concerned.

The latter expression, ‘communities concerned’, ties in with the mandate issue re-
garding the communities that are to be served by the ombudsperson (see above in
the Introduction). It is in any event essential that the way in which this is realized is
clearly regulated in a way that does not arbitrarily exclude groups. While there are
of course considerations of practicality, an inclusive approach seems advisable.
The following issues need to be clarified in the Act establishing the institution: How
are the communities concerned identified? Who represents the community? Will
each group have one representative in the college of community representatives
or will the amount of representatives per community depend on its relative numeri-
cal strength? Another matter that needs to be spelled out in the Act establishing
the institution is the actual degree of involvement of the minority communities, and
the procedures for involvement. The options concerning the actual influence of
the minority community range from being merely consultative to having decisive
powers.



Personal Requirements/Criteria
for Appointment

= The Act of legislation should determine the criteria for appointment of the
ombudsperson(s). These will tend to include a nationality requirement, consid-
erations of expertise and experience, as well as of representation as regards
the ethnic diversity of the country for the institution’s staff.

The UN Paris Principles specify certain rules concerning the composition of the
office in relation to guarantees of pluralism. These rules should not only apply to
the overall composition of the entire office but also to the various ombudspersons
or deputies in case the office has more than one. The relevant principle states that
“the composition of the national institution and the appointment of its members
... shall be established in accordance with a procedure which affords all neces-
sary guarantees to ensure the pluralist representation of the social forces (civil
society).”

Regarding the ombudspersons themselves there are three general requirements
that recur (in one way or the other) in the existing national pieces of legislation:

Citizenship of the country concerned: While most national pieces of legislation
require citizenship, there are also arguments against including such a requirement,
as well as a certain trend to eliminate it. Note that a foreign citizen has been ap-
pointed as an independent ombudsman in some transition states or territories.

Expertise/experience: Efficient functioning of the office requires the ombudsper-
son to have certain qualities, expertise and experience, while it is equally important
that the entire institution is multi-disciplinary. The ombudsperson should be a good
manager and have affinity with dealing with questions of population diversity, hu-
man and minority rights. Some experience in the public service could be desirable.
Having a law degree is often a requirement or desired background. Additionally, it
is often required in establishing legislation that the ombudsperson be of high moral
character, and be able to be impartial. Formal connections with party politics must
be excluded.

Belonging to a minority: The most important requirement is that the ombudsper-
son is impartial when dealing with complaints, which is best served when there are
no ethnic or other allegiances in play. In cases where more than one ombudsper-
son is to be appointed, population diversity should be reflected.

In some countries proof of adequate knowledge of minority languages spoken in
the country will be desirable, however this can also be covered by the appointment
of appropriate staff.




Employment Conditions -
Remuneration, Tenure and Dismissal

= Clear regulations as to positions incompatible with that of ombudsperson,
and the remuneration of the ombudsperson are essential to guarantee the
institution’s independence.

In view of the crucial nature of the independence of the ombudsperson, his or her
status should not be one of civil servant, but preferably one of an independent
authority.

It would seem acceptable that he or she would be an officer of parliament as long
as independence from parliament is ensured. Similarly, the office should be an-
swerable and accountable to parliament (e.g., with its annual report), not to the
executive government.

A list of incompatible employment/positions is also essential for the independence
and impartiality of the ombudsperson. It is often stated in establishing legislation
that the position of ombudsperson should not be combined with any other remu-
nerated position.

Clear regulations on how remuneration for the ombudsperson is established is also
important to guarantee the independence of the institution. It would seem advis-
able to use certain benchmarks, such as parity with a certain type of judge. Itis in
any event important for independence reasons that it is set in a manner which is
beyond the authority and control of the executive government. The pension regula-
tion should also be specified in the establishing legislation.

= A fixed term of office not linked to the term of office of parliament is the
preferred option for tenure.

To secure an independent status there should not only be sufficient guarantees
against arbitrary removal (see below) but there should also be clarity about the
term of office of the ombudsperson, which should not be dependent on executive
decisions. There are two main possibilities for the term of office of the ombudsman.
The main division is between appointment for life versus appointment for a fixed
period of time. In the case of a fixed term of office, there are two further issues,
namely whether there is a relation to the term of parliament and whether there are
any, limited or unlimited, possibilities for reappointment.

The Paris Principles state that the official act which effects the establishment of
the human rights institution (in this case the minority ombudsperson) shall specify
the specific duration of the mandate. Arguably this seems to preclude an appoint-
ment for life (which is normally the case for judges). The latter is further confirmed
by the following statement from the Principles: “This mandate may be renewable,
provided that the pluralism of the institution’s membership is ensured.”

An appointment for life (until the age of retirement) would enhance the indepen-
dence of the institution. At the same time continuity would be ensured, which facili-
tates the possibility of acquiring substantial, accumulated experience and knowl-
edge, as well as potentially improving the status of the ombudsperson as a known
figure in society. However, an appointment for life might stifle the dynamism of the
office, the ongoing renewal of its practices and style of operation. It is indeed vital



that the ombudsperson stays in close touch with the changes in society. Therefore
it seems important that a new ombudsperson is appointed at regular intervals,
while at the same time, the continuity of the office should be ensured through the
other staff, whose term of office would not run concurrently with that of the ombuds-
person.

If one then opts for a fixed term of office, it must be decided how long the term
should be. The national pieces of legislation show a certain variety, ranging from
four to about six years. The need to have some continuity and stability in the om-
budsman institution would argue against the term of office of the ombudsperson
being tied with that of parliament, so that the appointment of the ombudsperson is
not politicized or linked to a particular parliament. A term of office longer than that
of the parliament, for example, six years, is recommendable.

Finally, it needs to be determined whether there is a possibility of reappointment.
The Paris Principles leave that option open. If reappointment is possible, the ques-
tion arises whether there is a limit to the amount of times that it can be renewed.
Here similar considerations apply as regards the choice for an appointment for life
versus for a fixed term discussed above.

= The Act of legislation establishing the institution should identify clearly the
conditions for and procedure of dismissal of the ombudsman prior to the end of
term. It is crucial that an exhaustive list of grounds for dismissal is specified.

Another important issue concerning the independence of the ombudsperson is
his/her security of tenure. This would require that there are strict and stringent
requirements for removal prior to the ombudsperson’s end of term or for suspen-
sion of office. It is advisable to have an exhaustive and detailed list of grounds for
which removal is possible in order to secure the independence of the institution. In
order to secure continuity and at the same time protect the security of the position
of the ombudsperson, regulations for procedures when an ombudsperson is ill or
incapacitated (temporarily versus permanently) should also be clearly set out.

Despite the strong focus on independence in the Paris Principles, they do not con-
tain a clause dealing with removal or suspension of the ombudsperson. Most exist-
ing national pieces of legislation concerning ombudspersons do provide such guar-
antees in the sense that the Act establishing the office prescribes the procedure to
be followed as well as an exhaustive list of grounds that can lead to removal.

It seems important that the establishing Act clearly indicates what person/body can
make the final decision concerning removal. To maintain independence, the final
decision/responsibility should not lie with the executive/government authorities. If,
however, the executive does hold this power, it should be strictly circumscribed re-
garding the grounds for removal and the fairness of the process. In this case it may
be additionally important that the decision be reviewable by a court of law.

Secondly, the establishing Act has to determine the grounds on which an ombuds-
person can be removed. To safeguard the independence of the office, it is essential
that a limited, exhaustive list of grounds is established and that these grounds are
clearly and unambiguously formulated. While there is a degree of variety between
the grounds of removal in the national pieces of legislation concerned, recurrent
themes are disability, being convicted for certain offences, incompetence, or mal-
functioning of some kind. There should in any event be sufficient guarantees for
an equitable removal process, including, for example, that the ombudsperson is
fairly heard.




A final matter that should be clarified is whether (and what kind of) judicial re-
view is possible against the decision to remove an ombudsperson. Judicial review
enhances the protection of the ombudsperson’s position, and hence its indepen-
dence.

Similarly, it is commendable to provide a clear regulation with adequate guaran-
tees concerning both the grounds for and procedure of suspension.

Immunities

= The legislative Act should provide for immunities for the ombudsperson and
persons acting on his/her behalf.

Itis common for legislative Acts of establishment to include immunity for the ombuds-
person or persons acting on its behalf from criminal prosecution, and sometimes
also from civil suit. Immunities are important to secure the independent status of
the ombudsperson, even though there are several national pieces of legislations
which do not contain a clause to this effect. The formulation can be general and/or
can refer to the statements made in the exercise of the functions. In case of the
general formulation, it tends to indicate that the ombudsperson may not be de-
tained, searched or arrested for criminal offences or misdemeanors concerning an
opinion expressed or act committed in the discharge of their duties, which is often
supplemented by the proviso ‘unless in case of delicto flagrante’.

Generally the immunity is not absolute but will apply in respect of anything done
in the course of the ombudsperson’s statutory duties. However, in a number of
jurisdictions, the immunity from prosecution is of a more limited nature, sometimes
with legal action against the ombudsperson being possible with the prior consent
of parliament or only by the chief public prosecutor. Immunity from civil litigation
is less common, and would be unreasonable if such immunity could in any way
be used to avoid certain commercial contractual obligations or obligations under
employment, health and safety and other such legislation.

To the extent that the ombudsman institution is involved in investigating complaints,
and reporting to parliament and the public on such activities, it is advisable to pro-
vide some immunity from defamation laws for information supplied or documenta-
tion produced in good faith in the exercise of any power, duty or function of the
ombudsman, not only to the ombudsman institution, but also to complainants, and
the press, which reports on the complaints and their outcomes. This encourages
full dissemination of information, for example from witnesses, without fear of legal
proceedings.



Appointment of Deputy
Ombudspersons and Staff

= The Act of legislation should set out the procedures for appointment of
deputy ombudspersons and staff of the institution.

The Act establishing the ombudsman office should also specify certain issues con-
cerning the appointment of other staff. The main distinction here is whether the
appointment of staff is done by the ombudsman him/herself or whether it is done
by another body. The ombudsman should have the independence to do so, within
a framework meeting the criteria for adequate resources as set out in the UN Paris
Principles. The Paris Principles state that the institution shall have an infrastruc-
ture which is suited to the smooth conduct of its activities, which also includes
the necessary personnel and financial resources to fulfill its multifarious functions.
Budgetary autonomy should also be guaranteed by the Act establishing the office
of the ombudsman, in the sense that the necessary funds should be guaranteed for
the office to be able to fulfill all its functions. In view of the need for an independent
body, if it is not the ombudsman who appoints the staff, it is preferable that it not be
done by an executive body but rather by an office in parliament.

Where a specialist mandate for minority protection is to be assigned to one of
the deputy ombudspersons, the appointment process of this officer becomes very
important. The same criteria will apply to the deputy in this case as to the general
appointment of the ombudsman discussed above.







PART (Il

BRINGING INTERNATIONAL STANDARDS TO BEAR -
KEY ORGANIZATIONAL AND OPERATIONAL ISSUES




The focus of this part of the Guide is on matters relating to the inter-
nal organization and ongoing operation of the ombudsman institution,
rather than issues relating to its mandates and functions (considered in
Part I, above) and its establishment (considered in Part I, above). How-
ever, those issues are also relevant to the discussion in this part, as the
principles underlying the establishment of the institution should inform
its day-to-day operations, and its mandates and functions will shape its
internal organizational structure.

There are a number of core values a minority ombudsman institution
should foster and which should be reflected in every facet of its opera-
tions. In this section, these core values are considered, and practical
examples of how they can be implemented are provided. It is important
to note that these values are often inter-related, and the promotion of
one can have a positive impact on the others.

Independence

= The ombudsman must be, and be perceived to be, independent.

Independence involves both de jure and de facto independence from the executive,
and independence of individual members and employees, so that they are not, nor
are they perceived to be, pursuing particular ‘sectional’ interests. The importance
of institutional independence, discussed in Part Il above, should be kept in mind
here, as the same rationale should underlie all aspects of the institution’s work.

In order to be effective, an ombudsman institution must be, and be perceived by
the public it serves to be, honest and reliable; in order to hold the government, civil
service and other public bodies to account, it must be independent of those bodies.
However, to be able to effectively resolve disputes relating to minorities, it must
also be perceived by both the government, civil service and other public bodies,
on the one hand, and the wider public on the other, of not being beholden to any
special interests.

“Specialized bodies should function without interference from
the State and with all guarantees necessary for their indepen-
dence including the freedom to appoint their own staff, to man-
age their resources as they think fit and to express their views
publicly.”

ECRI General Policy Recommendation No. 2, Principle 5.

= Having staff from minority communities can enhance the effectiveness of the
institution.

= Representation can also be ensured by having sub-offices in regions where
there are significant numbers of minorities.



The value of independence should inform the staffing policy of the minority
ombudsman institution. Membership in a minority should obviously not disqualify
a person from employment — indeed, given the other values that the institution
should adhere to, having staff from minority communities is essential to its effec-
tiveness. Similarly, past membership or participation in an organization with which
the ombudsman institution will be dealing, such as a minority group NGO or other
advocacy body, a political party and so forth, must not be a bar to employment;
indeed, a person may have gained some useful insights and contacts from such
work. However, if staff members hold positions in such organizations, the potential
damage to the institution’s image as being impartial and free from influence must
be carefully considered. To be effective, it must be, and be seen to be, impartial,
by the communities it serves and the governmental bodies it scrutinizes, as well as
by the wider public.

= The staff composition should be representative of the diversity in society.

As noted above, in order to be effective, the minority ombudsman institution must
seek to be perceived by all as being trustworthy and free from influence; while the
institution may be sympathetic to the needs of minority communities, it is impor-
tant that it not be perceived to be an advocate for such communities or to be in
their service. It must be impartial and professional. Nevertheless, it should strive
to reflect, at least to some extent, the diversity of the communities it represents,
and this should be reflected in its staffing policies. This is important for at least two
reasons. First, it may be a practical necessity: members of minority communities
will bring special knowledge of those communities, and will help the ombudsman
in assessing the environment in and, indeed, the politics of the minority commu-
nities; also, special language skills may be required in dealing with a particular
community (in taking complaints, in conducting investigations and other research,
in preparing publicity and in dealing with the media, etc.), and staff from the minor-
ity group who are competent in its language are very important. Second, a staff
which broadly reflects the composition of the minority communities is symbolically
important: if the institution has members of minorities in positions of responsibility,
people from such communities may be more likely to view the organization as act-
ing and speaking with greater authority, and being worthy of greater trust.

“The composition of specialized bodes ... should reflect society
at large and its diversity.”

ECRI General Policy Recommendation No. 2, Principle 4.

The degree to which the minority ombudsman institution is representative will also
be enhanced by ensuring that it has offices in regions in which there are significant
numbers of minorities, and that the staff in such offices is, at least in part, com-
posed of members of those minorities, for reasons described above. The presence
of offices and the devolution of functions, particularly investigative and fact-finding
functions, to such offices both increases the effectiveness of the institution and
helps to create the sense that the institution is open and accessible, and that the
services it offers are close at hand. Physical remoteness from the communities it
serves may impose not only psychological barriers, but also real costs to the com-
munity in being able to gain access to the institution’s services.




= The ombudsman office must offer a multi-disciplinary approach.

= The ombudsman office needs a recruitment strategy to appoint staff with the
requisite skills, including being proactive in relation to persons from minority
communities.

= [inks with organizations and universities should be maintained to aid with
staff training.

As noted above, the integrity of the minority ombudsman institution will be en-
hanced by developing a reputation for competence and, indeed, excellence. This
is enhanced through good staffing/recruitment policies, including the development
of clear and measurable appointment criteria, an appropriate policy on conflicts of
interest, the prohibition of nepotism, and so forth.

As has been made clear from the description of the functions of the institution in
Part | above, the institution has a range of functions, and therefore needs a range
of skills to discharge these functions. The protection of minorities has many as-
pects, from legal, to sociological, to economic, to political, and often these aspects
will interact. It is essential that the body has skills in all these areas, and can also
ensure that cross-cutting competencies are brought to bear on all minority issues.
With respect to some functions, particularly those relating to investigations, staff
with both the requisite technical skills and competence in different languages will
be required. The institution will therefore have to develop a recruitment strategy
appropriate to these ends.

In some cases, the process of recruitment may be hindered by the lack of persons
from minority communities with the requisite skills. In such circumstances, the in-
stitution must be proactive, and should consult and build links with educational
and training institutions, particularly universities, to ensure that persons are being
trained to develop the requisite skills and that they are aware of employment op-
portunities with the institution.

Even where persons with the requisite skills are recruited, it is crucial that the in-
stitution develop a strategy for in-service skills training. Relevant legal standards
— both domestic and international — can change dramatically, and research tech-
niques, good operating procedures and so forth can evolve over time. The institu-
tion should therefore work in close coordination with practitioners in relevant fields,
NGOs, professional organizations, and university departments that deal with the
same sorts of issues to develop training courses, and should regularly undertake
a skills audit of staff.

= Exchanges of staff from relevant intergovernmental organizations, ombuds-
man institutions or universities is possible, however, conflicts of interest must
be considered.

An exchange or secondment of staff from other ombudsman institutions, from col-
leges and universities, or from international organizations should, in principle, be
possible for the minority ombudsman institution. Indeed, as it may lack staff with
particular skills or experience, the ability to obtain such services from a person
employed at another institution through a secondment can be very valuable for
the institution. Upon the return to their organizations, the staff bring back valuable
information which can usefully be disseminated within the organization, raising
awareness about minority issues, good practices, and so forth. The person secon-
ded should enter into a confidentiality agreement with the ombudsman institution,
under which they agree not to divulge any sensitive information to which they may
have had access while at the ombudsman institution.



For example, the Danish Institute for Human Rights, the Equa-
lity Commission of Northern Ireland and the German Institute
for Human Rights have established a two-month staff exchange
program. Similarly, the Office of the Ombudsperson in Kosovo
and the Citizen’s Defender in Albania have arranged temporary
staff exchanges between their offices.

= The ombudsman institution must enjoy financial independence.

The importance of trying to guarantee that the ombudsman institution is as finan-
cially independent as possible was discussed in Part Il. The financial independence
of the institution is maximized by ensuring that its funding by the government is not
discretionary, but is based on a non-discretionary formula, automatically adjusted
for inflation, that is ideally set out in the statute or other legislative act by which the
institution is created. If the funding of the institution cannot be safeguarded in this
way, the institution should make use of its annual report to highlight its budgetary
needs, and to raise the issue of its budget before parliament, in the course of its
scrutiny of the institution’s annual report. While it is often the case that funding for
institutions such as an ombudsman is insufficient, the institution should only accept
external funding for specific projects or capacity-building endeavours so that the
ombudsman can retain control over the funds. The independence and power of
instruction over the funding should be ensured by contract. In all other cases, the
existence of such financial links can create the impression that the institution is no
longer unbiased, and this could compromise its effectiveness.

“The national institution shall have an infrastructure which is
suited to the smooth conduct of its activities, in particular ade-
quate funding. The purpose of this funding should be to enable
it to have its own staff and premises, in order to be independent
of the government and not be subject to financial control which
might affect this independence.”

Paris Principles, Principle B(2).

= The ombudsman institution must follow the contracting rules that apply under
domestic law to public bodies.

= A contract should not be awarded where a conflict of interest exists.

The minority ombudsman institution will almost certainly enter into contracts of
varying types, from purchasing equipment or purchasing support services, to the
awarding of contracts for research relating to the work of the institution. The institu-
tion is likely to be bound by a set of contracting rules which apply generally under
domestic law to public bodies, and as such, officers and staff should be thoroughly
familiar with such rules, ensuring that they are adhered to. If no such rules apply to
the institution, or if such rules are insufficiently developed, the institution must pre-
pare its own rules, which it should publicize generally and provide to all prospective
contractors, and it must then adhere to them. These rules should reflect the high-
est standards with respect to tendering and competition for contracts. In all cases,
the terms of the contract competition, including the specifications and criteria to be
applied, must be made clear. Generally, contracts should be given to the lowest
(or where appropriate depending on the competition, the highest) bidder meeting
all the criteria, unless there are compelling reasons to choose another bid. In all
cases, any conflicts or potential conflicts of interest must be declared, and in no
case should a contract be awarded where such a conflict exists.

The ombudsman institution may also develop an office policy that all sub-contrac-
tors are required to protect and promote minority rights and comply with interna-
tional human rights standards, or have a diversity policy in place in their organiza-
tion or business.




Integrity

= A fair appointment and promotion policy will assist in maintaining the integrity
of the institution.

The minority ombudsman institution must have integrity. Integrity is closely related
to independence, and independence, both institutional and of its membership and
staff, will greatly assist the integrity of the institution. However, integrity goes be-
yond independence; it also relates to competence and to moral standards.

The integrity of the institution can be best fostered through its hiring and promo-
tions policy. Job competition should be based on a clear description of the position
and skills required, and should be based on a selection process that is open and
free from bias. Primacy in selection should be based on competence, as measured
by demonstrable and assessable criteria. Ideally, all interview panels should have
an independent assessor, for example a human resources consultant from outside
the institution and the civil service, to attest to the fairness of the process. Finally,
there should be a clear policy on nepotism that is rigorously applied. The appoint-
ment of those who share a business or other significant financial or professional
interest with board members, officers or senior staff, or with their relatives, should
be disqualified from appointment. The aforementioned principles are important for
all appointments, but are particularly relevant to appointments of senior officers
and staff. There should be no question that any appointment has been made on
the basis of political connections, business or professional, significant social or
family ties.

The integrity of the institution can also be fostered through the elimination of any
conflicts of interest, real or perceived. There should also, however, be no doubt
about the moral integrity of officers of staff. Thus, persons who have been con-
victed of serious criminal offences should not be considered for appointment, and
should be subject to dismissal, if already appointed.

Moral Standing

= The minority ombudsman institution needs the trust of minority communities
and the wider majority community if it is to be effective.

A minority ombudsman institution will be most effective when it has developed a
reputation for being trustworthy. If it does not have the trust of the minority mem-
bers themselves, it will have greater difficulty in working with those communities:
members of those communities will be less likely to bring complaints, particularly
serious ones, to the attention of the institution; fieldwork, information gathering and



research within the communities will be more difficult; and education campaigns
and other initiatives to diffuse knowledge about both legal standards and remedies
will be hampered. The institution must also have the trust of the government and
public bodies which it will be scrutinizing: such bodies will be less likely to cooper-
ate in investigations and research activities, and less likely to implement the find-
ings of the institution, where they believe that the institution is biased or not fully
competent. Finally, the institution must also have the trust of the wider majority
community: public education will be less effective and the decisions of the body will
be downplayed or dismissed if the institution is not trusted.

Accountability and Transparency

= The ombudsman institution must be fully accountable and adhere to its for-
mal reporting requirements.

The minority ombudsman institution should be fully accountable to parliament, both
with respect to its operations and its expenditures: the parliament should know
about and be able to make judgements on how well the institution is discharging its
statutory and other duties, and on how well it is managing and employing its bud-
get. Indeed, there are likely to be formal reporting requirements to the parliament,
and these must be strictly adhered to.

= The annual report is a good tool to account to parliament and promote the
institution.

Institutions are generally required by the legislation under which they are created to
prepare an annual report, and to place it before parliament and sometimes provide
a copy to the executive, but even if this is not statutorily required, it would be good
practice to do so. As a minimum, the annual report should contain: a description of
the institution’s activities; audited financial statements; a declaration of interests of
members of its executive board, as well as those of officers and senior manage-
ment; a record of attendance at board meetings; a report of investigations under-
taken and their outcomes; and a report of any special report or study undertaken.
In addition, the annual report, or parts of it, can be used as a valuable education
and promotional tool, as was discussed in Part | of this Guide.

= The outcomes of investigations should be made known to the body being
investigated and to the public.

As noted in Part | above, the minority ombudsman institution may have a range of
investigatory and monitoring functions. To the extent that it undertakes investiga-
tions, the outcomes of those investigations should be made known to the body or
bodies being investigated promptly, and in situations where the investigation came
about as a result of an individual complaint, also to the complainant. Whenever the
institution has made a finding or decision, it should provide a full written account of
its reasons, and a summary of the facts before it (except where confidentiality, dis-
cussed below, requires the protection of information or identities). The wider public
will have an interest in such investigations, and therefore the outcomes of investi-




gations should be made known to the public. The institution should make available
information as to how further details about investigations can be accessed. The
institution may also conduct special reports or studies, and such reports or studies
should be provided to all those having an interest in them.

= The ombudsman’s operating procedures and regulations, particularly for
complaint investigations, should be made public.

The operations of the minority ombudsman institution should be transparent. There
are several aspects to transparency. First, the operating policies and rules of the
institution must be defined, and must be made available to those who deal with
it as well as to the broader public. It is particularly important that its procedures
with respect to investigations of complaints made by the public against public bod-
ies are clear and understandable. Its rules and procedures with respect to staff-
ing and to the awarding of contracts and funding should similarly be clear and
understandable.

= Reports and the outcomes of investigations should be made public and the
ombudsman should have a media and dissemination policy, including dissemi-
nation to minority media.

“Within the framework of its operation, the national institu-
tion shall ... address public opinion directly or through any
press organ, particularly in order to publicize its opinions and
recommendations.”

Paris Principles, Principle C(3).

The second aspect to transparency is that the minority ombudsman institution
should report to interested parties and to the wider public on the conduct of its ac-
tivities. As a public body funded out of tax revenues, the minority ombudsman insti-
tution should also be accountable to the broader public. Thus, annual reports, spe-
cial reports, studies and information about investigations should be made known
to the media and to the wider public. Clearly, the preparation of the annual report,
special reports and reports on investigations promotes this goal. However, the
mere preparation of such materials is not sufficient if the public is not sufficiently
aware of its activities. The institution should publicize its existence by developing
an advertising strategy in various media. It is particularly important that it develop
a presence in minority media and a capacity to provide advertising and commu-
nicating with minority communities through the medium of their own language. A
database of public bodies potentially subject to investigation, of NGOs and other
organizations active with minority communities, and of schools, colleges and uni-
versities, should be developed and maintained. Key documents — particularly an-
nual reports, summaries of relevant legal standards, and procedures for making
complaints and conducting investigations — should be regularly provided. However,
the potential importance of the strategic use of the media for the ombudsman’s
work must also be noted. The threat of publication can be used to persuade au-
thorities to comply with recommendations, as can the strategic use of silence. All
media usage must be conducted responsibly.



= The ombudsman must ensure access to the institution in terms of information
(website, language, telephone efc.) and also geographical/physical access.

“Specialized bodies should be easily accessible to those whose
rights they are intended to protect. Specialized bodies should
consider, where appropriate, setting up local offices in order to
increase their accessibility and to improve the effectiveness of
their education and training functions.”

ECRI General Policy Recommendation No. 2, Principle 6.

Finally, in the age of the Internet, it is important that the institution develop a decent
interactive website, where all of the information described above is available, with
links to governmental bodies, institutions such as National Human Rights Commis-
sions having similar remits to that of the minority ombudsman institution, relevant
international organizations, and relevant NGOs. The website should be available
in the languages of minorities, as well as in the official state language(s). Given
all of these tasks, it is advisable that the institution has at least one full-time public
relations officer.

A final aspect of transparency is the accessibility of the minority ombudsman in-
stitution to the communities it serves in terms of geographic location and for per-
sons with disabilities. While the head office of such an institution will normally be
located in the national capital, the institution should have offices in the various
regions in which minority populations may live. This is particularly important in
large countries, or where significant concentrations of minorities live in areas which
are remote from the capital and therefore from the head office of the institution.
Where regional offices have been established, it is important that the division of
labour and responsibility is clearly set out to ensure that appropriate and timely
information flows between the various sub-offices. The question of regional offices
is also important in ensuring that the institution is representative. Similarly, the of-
fice should not be situated within or too close to government buildings as this may
create an image of non-independence and make people hesitant to approach the
office.

For example, the Office of the Public Defender of Georgia has
regional representations outside of Thilisi, as does the Office
of the Ombudsperson in Kosovo. Regional offices of the Om-
budsman are also to become operational in Macedonia.




Confidentiality | Data Protection Issues

= Minority issues can be sensitive in nature and the ombudsman must have a
policy on confidentiality and privacy of personal data.

The minority ombudsman institution will frequently deal with information of a sensi-
tive and confidential nature, and it is crucial that it have a policy on confidentiality.
Furthermore, many jurisdictions now have legislation with respect to data protec-
tion, and the institution must ensure that its processes and procedures, particularly
those relating to the conduct of investigations, adhere to such legislation. It is im-
portant that staff be trained in such legislation, and in the institution’s policies to
implement it.

In investigating complaints, the institution may require and may otherwise receive
private information relating to the complainant(s). Such information should not
reach the public domain or, indeed, be received by the public body which is sub-
ject to the complaint. Depending on the seriousness of the allegation brought by
a complainant against a public body, information concerning the identity of the
complainant may need to be concealed. Without an adequate policy on the confi-
dentiality of such personal information, the institution will not be fully trusted by the
minority communities; potential complainants will be reluctant to bring complaints,
and members of minority communities will be less likely to participate in fact-find-
ing work.

In the course of its investigatory work, the institution may also come into posses-
sion of information about the work of a public body which should also not come
into the public domain. Examples include information that could compromise public
security or the security of the complainant or their family or community, information
that could be exploited for commercial or political advantage, and information that
may otherwise be classified. Also, public bodies themselves often have information
of a private or confidential nature, including personal data, trade secrets, financial
information and so forth. Where this sort of information comes into the hands of
the minority ombudsman institution, it must also be subject to the confidentiality
policy. Without an adequate policy on the confidentiality of such information, public
bodies may be reluctant to work cooperatively with the institution, thereby limiting
its effectiveness.

Once developed, the confidentiality policy should be publicized, so that both pub-
lic bodies and members of minority communities are aware that their confidential
information will be treated appropriately. Confidentiality can also be promoted by
entering into confidentiality agreements with staff, and by making the breach of
such agreements punishable.



Efficiency

= Complaint and correspondence tracking mechanisms should be put in
place.

= Financial monitoring must be undertaken to ensure maximum efficiency.

As with other public sector bodies, the efficiency of operations of the minority om-
budsman institution will be important. Efficiency has a number of aspects. First,
as noted earlier, the institution may have a limited budget, and this will mean that
all resources, including human resources, are stretched and may, in some cases,
be insufficient to discharge the functions as effectively as would be desirable. It
is therefore essential that the institution have good cost accounting and control
mechanisms that will be able to identify not only financial and resource costs, but
also use of time by staff. Only in this way can expenditures be controlled, potential
overspends identified, and more efficient time allocation and management imple-
mented.

A second aspect is the efficiency with which tasks of the institution are performed.
It is important, for example, that complaints be handled expeditiously and that
investigations are performed thoroughly, but also in a timely fashion. Case files
should be monitored carefully, ideally by some sort of electronic tracking system,
and where legislation imposes deadlines for events to take place, a diary system
should be instituted. Enquiries should be dealt with quickly, and correspondence
should be handled efficiently and accurately, again with a tracking system.

Given that the work of a minority ombudsman institution will tend to generate a
considerable amount of paper and a range of outputs, efficient file management
and data storage and retrieval systems should be developed. Investigations should
be referenced in a number of ways, including by the type of complaint, the identity
and nature of complainant, the identity and nature of the public body being inves-
tigated, and so forth.




Language Use

= The ombudsman should have a language policy for internal and external
communication.

= The language policy of the minority ombudsman institution should allow per-
sons to use the ombudsman’s services in a minority language or with free ser-
vices of an interpreter. This includes to approach the institution and to receive
replies in a minority language.
There may be broader minorities/minority language rights legislation within the
state, which regulates language matters. Even where such legislation exists, for an
ombudsman institution specializing on minority issues, it seems essential that the
operational policy also specifies the language use of the office both internally and
externally. As most of the national Acts of legislation establishing ombudsman in-
stitutions surveyed concern a general, traditional ombudsman without a particular
minorities or minority language remit, there is no attention to the language use of
the office through which the institution will carry out its work.

There are a number of considerations, which may be regulated by the language
policy. First, there may be provisions with respect to the language, which is used
in preparing public documentation, signage, and so forth. The policy may provide
that, in addition to the official language or languages of the state, the languages
of the various minority linguistic populations of the state shall be used in all public
documents produced by the institution (including annual and special reports) and
in the publicity materials of the institution. Given that the institution will be handling
complaints and conducting investigations on behalf of minority populations, the
policy may provide a right to service from the institution in the minority language
spoken by users of the institution’s services (regardless of whether the user can
also speak the official language(s) of the state). The ability to use one’s minority
language in dealing with the specialized minority ombudsman institution and to
receive information about the institution and its services in that language would not
only enhance the legitimacy of the institution, but may be essential if the institution
is to carry out its duties effectively.

With respect to the internal operations of the institution, it may be desirable to allow
officers and employees to use their minority language in carrying out their duties.
Again, this may enhance the reputation of the institution and may also facilitate the
effective participation of members of minorities within the institution itself. However,
the use of more than internal institutional working language raises a range of prac-
tical problems, which increase significantly with the number of languages involved.
Where employees are unable to speak all such languages, translation facilities
will be needed, both with respect to documents and for the purposes of conduct-
ing meetings, and this presents both logistical barriers and, potentially, significant
costs.

More specifically, one could consider as guiding principles the strongest reading
of Article 10(2) of the Framework Convention for the Protection of National Mi-
norities, as well as Article 7(d) and the highest level of commitment spelled out in
Article 10(2) and (3) of the European Charter for Regional or Minority Languages.
It seems preferable that the entire communication with the office should be able to



be done in the minority language(s) present in the country. Such an approach has,
in line with Article 10(4) of the Charter, implications for the employment policy of
the institution and its financial resources.

Management of Relationships
with Analogous Domestic Bodies

= The ombudsman should maintain close links with other bodies or mecha-
nisms available to assist with minority protection, however, the different jurisdic-
tion and mandate of each body or organization must also be heeded.

Minority rights are not a self-contained set of rights, totally distinct from other rights.
Indeed, many principles relevant to the protection of minorities, such as non-dis-
crimination, have a much wider application, and many such principles are to be
found in norms, whose implementation may be overseen by other domestic bod-
ies. Thus, with respect to many rights which a member of a minority may want to
rely upon, there may be a range of enforcement options available, including courts
of law, bodies such as human rights commissions, general parliamentary ombud-
sperson institutions and specialist bodies, such as those involved in the protec-
tion of women’s or children’s rights. Where such options are available, conflicts
might arise between the minority ombudsman institution and those other bodies
as to which body has the jurisdiction/competence to deal with the matter. In some
cases, the domestic legislation which creates the right may specify which body is
to have primary jurisdiction/competence, but this is not always the case.

Where the domestic law is unclear, it is important that the minority ombudsman
develop a set of policies for dealing with such jurisdictional issues. In general, the
institution will want to maintain good relations with such other bodies, and as a
starting point, it may be advisable for representatives to meet on a regular basis to
discuss a range of matters of mutual concern. When, for example, the minority om-
budsman institution is considering a program of research, or a topical investigation,
it should consider the extent to which similar work is already going on within other
bodies, and whether any possibility of joint programming exists. It may, therefore,
be advisable for the minority ombudsman institution to designate a specific officer
or employee as having responsibility for liaising with such other bodies, and to
report regularly to the board of the institution on such matters.

With regard to the narrow issue of possible jurisdictional conflicts, whenever the
minority ombudsman institution considers a complaint brought by a member of a
minority community, it should determine whether the person has begun any formal
legal process or lodged a similar complaint with another body. Generally, it is unde-
sirable for the same complaint to be pursued in two or more different fora, and the
institution should resist such forum shopping. So, if a decision has been rendered
by another body, it would generally not be advisable for the minority ombudsman
institution to investigate the same complaint in respect of the same matter, and the
institution should refuse to investigate. If, on the other hand, a complaint or other
process has been started in another forum but has not yet been completed, the




ombudsman institution should immediately contact that other body to see whether
the complaint or legal process is still active. If the complaint or process is at an ad-
vanced stage, it is probably inappropriate for the ombudsman institution to take up
the complaint; considerable resources may well have been expended in the other
forum, and considerable ill will could be created should the institution decide that it,
too, will investigate. If, however, the process is at an early stage, the ombudsman
might indicate to the complainant that the complaint or process can be started in
either forum, but not both, and could advise as to the differences which may exist
between the processes and the remedies which each body may provide. Ideally, it
should be left to the complainant to make a fully informed decision about the choice
of forum.

Bringing International Standards to Bear

= The ombudsman must keep abreast of developments in international stan-
dards and law in the minority protection field.

= The ombudsman should establish and maintain a library of relevant legal
materials and information about domestic developments.

The law in the area of the protection of minorities is rapidly developing. In addi-
tion to the development of new international instruments, there is huge growth in
standard setting under existing instruments, particularly those of the Council of Eu-
rope. In addition to judicial decisions, the various treaty-based monitoring bodies
are producing detailed reports on implementation by states of the legal norms. In
addition to clarifying the content of the norms, such reports are also a valuable
source of state practice, some of which is exemplary. Not surprisingly, the growth
in standards and in the output of treaty bodies has also encouraged an explosion of
comment, both from academics and from NGOs active in the field, and such output
also enriches our understanding of the legal norms and of best practices. Finally,
there is a steady growth of national and sub-national legislation and administrative
practice relevant to minority issues, and this law and practice can provide a very
useful source of information to minority ombudsman institutions. It is important
that institutions can keep abreast of such developments, ensure that staff are ad-
equately trained, and ensure that information relating to such developments are
disseminated as broadly as possible, amongst politicians, national, local and re-
gional governments and parliaments/councils, civil servants, domestic NGOs and
other civil society organizations, including community organizations, the media,
schools, colleges and universities.

A minority ombudsman institution should have a proper library. To the extent that
the institution is investigating complaints and, potentially, playing any role in ren-
dering legal decisions or participating in legal processes, the library must have all
relevant legal materials, including legislation, law reports, and relevant journals.
With regard to its broader roles — for example, advising governments and pub-
lic bodies on legal and other developments — the institution will want to ensure



that it has copies of relevant international treaties, the outputs of treaty monitoring
bodies, and academic literature in the area. The institution will also want to track
developments in the domestic popular press, and should keep sets of news clip-
ping or similar files with respect to news stories and opinion pieces relevant to its
work. The range of possible material could potentially be very great and therefore
difficult decisions may be forced upon the institution by limited budgets. Appointing
a library committee at an early point may be advisable, and if possible, a librarian
or similar coordinator should be appointed. In order to be effective, a proper data-
base of research material should be established, preferably in electronic form.

Much information can now be obtained through online databases and mailing lists,
and also directly from treaty bodies and NGOs active in the minorities and hu-
man rights fields. A good database of relevant websites should be prepared, and
formal links should be established with various treaty bodies and NGOs. Similar
links should also be forged with analogous institutions in other jurisdictions for the
purposes of information sharing.

To the extent that the minority ombudsman institution is handling complaints or par-
ticipating in legal processes, a proper case management system must be created,
to ensure that complete files are maintained and can be easily accessed. Again, an
information retrieval system must be created to allow researchers and field work-
ers access to files relating to similar norms, or involving the same parties.

Training

= There should be a training plan for staff of the ombudsman so that they stay
abreast of national and international developments in minority protection.

It is essential that staff of the minority ombudsman institution remain up to date on
national and international developments with regard to norms which apply to mi-
norities. Ideally, the institution would have a research officer — this position could
be combined with that of the library coordinator referred to above, who would co-
ordinate ongoing seminar programs tracking current developments. The training
program should seek to draw on the expertise of institution staff but also involve
expertise that is locally available, including staff of government departments — for
example, justice and foreign affairs ministry lawyers — other human rights bodies
and NGOs, and academics. Where there is a significant new legal development
— for example, the creation of new domestic legislation, or the entry into force of
a new international treaty — a special staff training session should be organized
by the research officer in order to acquaint relevant staff with the development.
Wherever possible, the institution should draw on expertise that could be provided
by international organizations; for example, the Council of Europe generally par-
ticipates in information seminars concerning Council of Europe standards.




Dissemination of Legal Standards

= The ombudsman should be involved in the dissemination of information
about national and international developments in minority protection to relevant
government departments, organizations, schools and the media.

It is important that the minority ombudsman institution act as an information clear-
ing house for new international and national developments. As noted earlier, a da-
tabase of governmental bodies, minority community organizations and NGOs, uni-
versities, colleges and schools, and relevant media outlets, as well as interested
individuals should be kept. This database should be used to provide such bodies,
organizations and persons with press releases highlighting new developments and
containing information on how to contact the institution to obtain further particu-
lars. Indeed, the institution should consider developing a regular newsletter that
could be broadly circulated containing such information. A good interactive website
should also be prepared, with links to relevant international bodies, organizations,
and so forth. The institution should also offer regular seminars to bodies and orga-
nizations on minority issues. Finally, the institution should have a media strategy,
should hold regular press conferences, and when there is a major development,
such as new legislation, should publicize the development in the broadcast and
print media.

The minority ombudsman can also function as a kind of databank concerning court
and tribunal cases of minority rights, successful methods of proof, available data
for evidence (relevant statistical and demographic data for example), data con-
cerning public interest law firms dealing with such cases, and information concern-
ing legal aid available for those who choose or have to choose litigation.



Cooperation with Similar Institutions in
Other Jurisdictions, and International
Agencies and Institutions

= The ombudsman should identify minority-related international monitoring
bodies or mechanisms, and international NGOs active in the minority protection
field.

In order to ensure that the minority ombudsman institution is fully appraised of
international developments, it is crucial that it identifies bodies with which it should
develop contacts, and that it has a strategy to ensure that such contacts are main-
tained.

The institution should identify all the treaty bodies created under all the interna-
tional instruments to which the state is a party and all monitoring bodies of interna-
tional organizations to which the state belongs which may have a minorities remit.
The institution should, however, also identify treaty bodies under minorities-related
instruments and monitoring bodies of international organizations of which the state
is not a party. The institution should then contact such bodies, and have the institu-
tion put on all electronic and other mailing lists to ensure that it is in receipt of all
information disseminated by such bodies. It should also send to such bodies any
newsletter or other output of the sort described above that is produced by the insti-
tution which may be of interest or use to the treaty body.

The institution should also identify bodies with a similar remit to its own in other ju-
risdictions; such institutions in neighbouring countries or within the region will prob-
ably be of greatest relevance. Again, once such bodies are established, contact
should be made, and mechanisms for the mutual exchange of information should
be established. The institution should also identify international NGOs dealing
with minority issues, and establish the same sort of contacts and information-ex-
change mechanisms. Finally, the institution should identify university departments,
research institutes, and individual researchers who are active in the area of minori-
ties, and ensure that contact is made with them and that links are established.

If links of the sort described above are established, it is likely that the minority om-
budsman institution will begin to receive large amounts of documentation. Once
again, it is essential that a library coordinator/research officer monitors such in-
formation, making sure that documents are recorded and catalogued in a manner
which allows for quick and easy retrieval. Such information could also be monitored
for the purposes of domestic distribution, in the manner described above, and for
the purposes of identifying possible developments relevant for staff training.
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Selected Relevant Institutions
and Websites

Center for the Study of Democracy (CSD), Bulgaria
http://www.csd.bg/en/ombudsman

CSD Ombudsman Information Network
http://www.anticorruption.bg/ombudsman/index_eng.htm

Centre for Combating Ethnic Discrimination, Norway
http://www.smed.no

Centre for Equal Opportunities and Opposition to Racism, Belgium
http://www.antiracisme.be

Commission for Racial Equality, United Kingdom
http://www.cre.gov.uk

Council of Europe, European Commission against Racism and Intolerance
http://www.coe.int/T/E/human_rights/Ecri/1-ECRI/

Danish Institute for Human Rights
http://www.humanrights.dk

Danish Institute for Human Rights,
Complaints Committee for Ethnic Equal Treatment
http://www.humanrights.dk/departments/complaint/

Equality Commission for Northern Ireland
http://www.equalityni.org

Equal Tretment Commission, The Netherlands
http://www.cgb.nl



Eunomia Project: Promotion of Ombudsperson Institutions in
Southeastern Europe
http://www.synigoros.gr/eunomia/en_index.htm

European Centre for Minority Issues, Germany,
Ombudspersons and Minority Issues
http://www.ecmi.de/doc/Ombudsman%20web/

European Ombudsman Institute
http://members.tirol.com/eoi/uk/startseite_uk.htm

Federal Government Commissioner for Matters related to

Repatriates and National Minorities in Germany
http://www.bmi.bund.de/Internet/Navigation/DE/Ministerium/Beauftragte/
BeauftragterFuerAussiedler/beauftragterFuerAussiedler __node.html
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German Institute for Human Rights
http://www.institut-fuer-menschenrechte.de/webcom/show_article.php/_c-476/
lkm-653/i.html

International Ombudsman Institute
http://www.law.ualberta.ca/centres/ioi/

National Human Rights Institutions Forum
http://www.nhri.net/

Ombudsman for Minorities, Finland
http://www.mol.fi/vahemmistovaltuutettu/ombudsmaneng.html

Parliamentary Commissioner for the National and
Ethnic Minorities Rights, Hungary
http://www.obh.hu/nekh/en/index.htm

Swedish Ombudsman for Ethnic Discrimination
http://www.do.se

Swiss Federal Commission Against Racism
http://www.edi.admin.ch/ekr/index.html?lang=de
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Selected Relevant Legislation and
International Documents on Minority
Rights and Ombudsman Institutions

CoE Council of Europe
CoE Rec 1615 on the Council of Europe Parliamentary Assembly Recommendation 1615
ombudsman (2003) on the Institution of Ombudsman, 8 September 2003

CoE Rec (97)14 on
NHRIs

Council of Europe Committee of Ministers Recommendation No. R(97)14
30 September 1997 to Member States on the Establishment of Indepen-
dent National Human Rights Institutions

CoE Res (85)8 on
cooperation

Council of Europe Committee of Ministers Resolution (85)8 on Coopera-
tion between the Ombudsmen of Member States and between them and
the Council of Europe 23 September 1985

CoE Rec (85)13 on the
ombudsman

Council of Europe Committee of Ministers Recommendation (85)13 23
September 1985 to Member States on the Institution of the Ombudsman

ECRI Rec. No. 2

European Commission against Racism and Intolerance (ECRI ) General
Policy Recommendation No. 2: Specialised bodies to combat racism,
xenophobia, antisemitism and intolerance at national level, adopted

13 June 1997

ECRI Rec. No. 7

European Commission against Racism and Intolerance (ECRI) General
Policy Recommendation No. 7: on national legislation to combat racism
and racial discrimination, adopted 13 December 2002

FCNM

Council of Europe Framework Convention for the Protection of National
Minorities, adopted 1 February 1995, entered into force 1 February 1998,
ETS No. 157

Language Charter

European Charter for Regional or Minority Languages, adopted
5 November 1992, entered into force 1 March 1998, ETS No. 148

PACE Recommenda-
tion 1201

Parliamentary Assembly of the Council of Europe, Recommendation
1201 (1993) on an Additional Protocol on the Rights of National Minorities
to the European Convention on Human Rights, 1 February 1993




EU

European Union

EC Council Directive
on equal treatment

EC Council Directive 2000/43/EC of 29 June 2000 implementing the
principle of equal treatment between persons irrespective of racial or
ethnic origin

EC Council Directive
on equal treatment in

EC Council Directive 2000/78/EC of 27 November 2000 establishing a
general framework for equal treatment in employment and occupation

employment
EU Charter Charter of Fundamental Rights of the European Union, (2000/C 364/01)
OSCE Organisation for Security and Cooperation in Europe

Hague Recommenda-
tions

Hague Recommendations Regarding the Education Rights of National
Minorities, October 1996, commissioned by the OSCE High Commissi-
oner on National Minorities

Lund Recommenda-
tions

Lund Recommendations on the Effective Participation of National Minori-
ties in Public Life, September 1999, commissioned by the OSCE High
Commissioner on National Minorities

Media Guidelines

Guidelines on the Use of Minority Languages in the Broadcast Media, Oc-
tober 2003, commissioned by the OSCE High Commissioner on National
Minorities

Oslo Recommenda-
tions

Oslo Recommendations Regarding the Linguistic Rights of National
Minorities, February 1998, commissioned by the OSCE
High Commissioner on National Minorities

UN United Nations

International Convention on the Elimination of All Forms of Racial
CERD Discrimination, concluded 7 March 1966, entered into force

4 January 1969, 660 UNTS 195
ICCPR International Covenant on Civil and Political Rights, adopted 1

6 December 1966, entered into force 23 March 1976, 999 UNTS 171

Paris Principles

Principles relating to the Status and Functioning of National Institutions
for Protection and Promotion of Human Rights (“Paris Principles”),
endorsed by the Commission on Human Rights in March 1992

Res 1992/54 and by UN General Assembly Resolution A/Res/48/134
of 20 December 1993

UN Decl. Min.

Declaration of the Rights of Persons Belonging to National or Ethnic,
Religious and Linguistic Minorities, adopted by the UN General Assembly
18 December 1992, GA Res. 47/135
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European Commission against
Racism and Intolerance (ECRI)

General Policy Recommendation No. 2: Specialised bodies to
combat racism, xenophobia, antisemitism and intolerance
at national level, adopted 13 June 1997

The European Commission against Racism and Intolerance (ECRI):

Recalling the Declaration adopted by the Heads of State and Government of the
member States of the Council of Europe at their Summit held in Vienna on 8-9
October 1993;

Recalling that the Plan of Action on combating racism, xenophobia, antisemitism
and intolerance set out as part of this Declaration invited the Committee of Minis-
ters to establish the European Commission against Racism and Intolerance with
a mandate, inter alia, to formulate general policy recommendations to member
States;

Taking into account Resolution 48/134 adopted by the General Assembly of the
United Nations on 20 December 1993 on National Institutions for the Promotion
and Protection of Human Rights;

Taking into account also the fundamental principles laid down at the first Interna-
tional Meeting of the National Institutions for the Promotion and Protection of Hu-
man Rights held in Paris from 7-9 October 1991 (known as the “Paris Principles”);

Recalling the different Resolutions adopted at the first and second European meet-
ings of National Institutions for the Promotion and Protection of Human Rights,
held respectively in Strasbourg on 7-9 November 1994 and in Copenhagen on
20-22 January 1997;

Taking into account Recommendation N° R (85) 13 of the Committee of Ministers
on the institution of the Ombudsman;

Taking also into account work carried out by the Steering Committee for Human
Rights (CDDH) relating to the establishment of Independent National Human
Rights Institutions;

Emphasising that combating racism, xenophobia, antisemitism and intolerance
forms an integral part of the protection and promotion of fundamental human
rights;

Recalling the proposal of ECRI to reinforce the non-discrimination clause (Article
14) of the European Convention on Human Rights;

Profoundly convinced that everyone must be protected against discrimination
based on race, colour, language, religion or national or ethnic origin or against
discrimination which might stem indirectly from the application of the law in these
areas;

Convinced of the necessity of according the highest priority to measures aiming
at the full implementation of legislation and policies intended to combat racism,
xenophobia, antisemitism and intolerance;



Recalling that an effective strategy against racism, xenophobia, antisemitism and
intolerance resides to a large extent on awareness-raising, information and edu-
cation of the public as well as on the protection and promotion of the rights of
individuals belonging to minority groups;

Convinced that specialised bodies to combat racism, xenophobia, antisemitism
and intolerance at national level can make a concrete contribution in a variety of
ways to strengthening the effectiveness of the range of measures taken in this field
and to providing advice and information to national authorities;

Welcoming the fact that such specialised bodies have already been set up and are
functioning in several member States;

Recognising that the form such bodies might take may vary according to the circum-
stances of member States and may form part of a body with wider objectives in the
field of human rights generally;

Recognising also the need for governments themselves to provide information and
to be accessible to specialised bodies and to consult them on matters relevant to
their functions;

recommends to the governments of member States:

1. to consider carefully the possibility of setting up a specialised body to combat
racism, xenophobia, antisemitism and intolerance at national level, if such a body
does not already exist;

2. in examining this question, to make use of the basic principles set out as an
appendix to this recommendation as guidelines and a source of inspiration pre-
senting a number of options for discussion at national level.

Appendix to ECRI general policy recommendation N° 2
Basic principles concerning specialised bodies to combat racism,
xenophobia, antisemitism and intolerance at national level

Chapter A: The statutes establishing specialised bodies

Principle 1 Terms of reference

1. Specialised bodies should be given terms of reference which are clearly set out
in a constitutional or other legislative text.

2. The terms of reference of specialised bodies should determine their composi-
tion, areas of competence, statutory powers, accountability and funding.

Chapter B: Alternative forms of specialised bodies

Principle 2

1. According to the legal and administrative traditions of the countries in which they
are set up, specialised bodies may take different forms.

2. The role and functions set out in the above principles should be fulfilled by
bodies which may take the form of, for example, national commissions for racial
equality, ombudsmen against ethnic discrimination, Centres/Offices for combating
racism and promoting equal opportunities, or other forms, including bodies with
wider objectives in the field of human rights generally.
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Chapter C: Functions and responsibilities of specialised bodies

Principle 3

Subject to national circumstances, law and practice, specialised bodies should
possess as many as possible of the following functions and responsibilities:

a. to work towards the elimination of the various forms of discrimination set out in
the preamble and to promote equality of opportunity and good relations between
persons belonging to all the different groups in society;

b. to monitor the content and effect of legislation and executive acts with respect
to their relevance to the aim of combating racism, xenophobia, antisemitism and
intolerance and to make proposals, if necessary, for possible modifications to such
legislation;

c. to advise the legislative and executive authorities with a view to improving regu-
lations and practice in the relevant fields;

d. to provide aid and assistance to victims, including legal aid, in order to secure
their rights before institutions and the courts;

e. subject to the legal framework of the country concerned, to have recourse to the
courts or other judicial authorities as appropriate if and when necessary;

f. to hear and consider complaints and petitions concerning specific cases and
to seek settlements either through amicable conciliation or, within the limits pre-
scribed by the law, through binding and enforceable decisions;

g. to have appropriate powers to obtain evidence and information in pursuance of
its functions under f. above;

h. to provide information and advice to relevant bodies and institutions, including
State bodies and institutions;

i. to issue advice on standards of anti-discriminatory practice in specific areas
which might either have the force of law or be voluntary in their application;

j. to promote and contribute to the training of certain key groups without prejudice
to the primary training role of the professional organisations involved;

k. to promote the awareness of the general public to issues of discrimination and
to produce and publish pertinent information and documents;

I. to support and encourage organisations with similar objectives to those of the
specialised body;

m. to take account of and reflect as appropriate the concerns of such organisa-
tions;



Chapter D: Administration and functioning of specialised bodies

Principle 4 Composition

The composition of specialised bodies taking the form of commissions and the like
should reflect society at large and its diversity.

Principle 5 Independence and accountability

1. Specialised bodies should be provided with sufficient funds to carry out their
functions and responsibilities effectively, and the funding should be subject annu-
ally to the approval of parliament.

2. Specialised bodies should function without interference from the State and with
all the guarantees necessary for their independence including the freedom to ap-
point their own staff, to manage their resources as they think fit and to express their
views pubilicly.

3. Specialised bodies should independently provide reports of their actions on the
basis of clear and where possible measurable objectives for debate in parliament.

4. The terms of reference of specialised bodies should set out clearly the provi-
sions for the appointment of their members and should contain appropriate safe-
guards against arbitrary dismissal or the arbitrary non-renewal of an appointment
where renewal would be the norm.

Principle 6 Accessibility

1. Specialised bodies should be easily accessible to those whose rights they are
intended to protect.

2. Specialised bodies should consider, where appropriate, setting up local offices
in order to increase their accessibility and to improve the effectiveness of their
education and training functions.

Chapter E: Style of operation of specialised bodies

Principle 7

1. Specialised bodies should operate in such a way as to maximise the quality of
their research and advice and thereby their credibility both with national authorities
and the communities whose rights they seek to preserve and enhance.

2. In setting up specialised bodies, member States should ensure that they have
appropriate access to governments, are provided by governments with sufficient
information to enable them to carry out their functions and are fully consulted on
matters which concern them.

3. Specialised bodies should ensure that they operate in a way which is clearly
politically independent.

=
-
<
o




=
—
<
o

Principles relating to the Status and
Functioning of National Institutions
for Protection and Promotion of
Human Rights (“Paris Principles”)

Endorsed by the Commission on Human Rights
in March 1992 Resolution 1992/54 and by
UN General Assembly Resolution
A/Res/48/134 of 20 December 1993

The General Assembly,

Recalling the relevant resolutions concerning national institutions for the protection
and promotion of human rights, notably its resolutions 41/129 of 4 December 1986
and 46/124 of 17 December 1991 and Commission on Human Rights resolutions
1987/40 of 10 March 1987, 1988/72 of 10 March 1988, 1989/52 of 7 March 1989,
1990/73 of 7 March 1990, 1991/27 of 5 March 1991 and 1992/54 of 3 March 1992,
and taking note of Commission resolution 1993/55 of 9 March 1993,

Emphasizing the importance of the Universal Declaration of Human Rights, the
International Covenants on Human Rights and other international instruments
for promoting respect for and observance of human rights and fundamental free-
doms,

Affirming that priority should be accorded to the development of appropriate ar-
rangements at the national level to ensure the effective implementation of interna-
tional human rights standards,

Convinced of the significant role that institutions at the national level can play in
promoting and protecting human rights and fundamental freedoms and in develop-
ing and enhancing public awareness of those rights and freedoms,

Recognizing that the United Nations can play a catalytic role in assisting the devel-
opment of national institutions by acting as a clearing-house for the exchange of
information and experience,

Mindful in this regard of the guidelines on the structure and functioning of national
and local institutions for the promotion and protection of human rights endorsed by
the General Assembly in its resolution 33/46 of 14 December 1978,

Welcoming the growing interest shown worldwide in the creation and strengthen-
ing of national institutions, expressed during the Regional Meeting for Africa of the
World Conference on Human Rights, held at Tunis from 2 to 6 November 1992, the
Regional Meeting for Latin America and the Caribbean, held at San José from 18
to 22 January 1993, the Regional Meeting for Asia, held at Bangkok from 29 March
to 2 April 1993, the Commonwealth Workshop on National Human Rights Institu-
tions, held at Ottawa from 30 September to 2 October 1992 and the Workshop for
the Asia and Pacific Region on Human Rights Issues, held at Jakarta from 26 to
28 January 1993, and manifested in the decisions announced recently by several
Member States to establish national institutions for the promotion and protection
of human rights,



Bearing in mind the Vienna Declaration and Programme of Action, in which the
World Conference on Human Rights reaffirmed the important and constructive role
played by national institutions for the promotion and protection of human rights, in
particular in their advisory capacity to the competent authorities, their role in rem-
edying human rights violations, in the dissemination of human rights information
and in education in human rights,

Noting the diverse approaches adopted throughout the world for the promotion
and protection of human rights at the national level, emphasizing the universal-
ity, indivisibility and interdependence of all human rights, and emphasizing and
recognizing the value of such approaches to promoting universal respect for and
observance of human rights and fundamental freedoms,

1. Takes note with satisfaction of the updated report of the Secretary-General,
prepared in accordance with General Assembly resolution 46/124 of 17 Decem-
ber 1991;

2. Reaffirms the importance of developing, in accordance with national legisla-
tion, effective national institutions for the promotion and protection of human
rights and of ensuring the pluralism of their membership and their indepen-
dence;

3. Encourages Member States to establish or, where they already exist, to
strengthen national institutions for the promotion and protection of human rights
and to incorporate those elements in national development plans;

4. Encourages national institutions for the promotion and protection of human
rights established by Member States to prevent and combat all violations of hu-
man rights as enumerated in the Vienna Declaration and Programme of Action
and relevant international instruments;

5. Requests the Centre for Human Rights of the Secretariat to continue its ef-
forts to enhance cooperation between the United Nations and national institu-
tions, particularly in the field of advisory services and technical assistance and
of information and education, including within the framework of the World Public
Information Campaign for Human Rights;

6. Also requests the Centre for Human Rights to establish, upon the request of
States concerned, United Nations centres for human rights documentation and
training and to do so on the basis of established procedures for the use of avail-
able resources within the United Nations Voluntary Fund for Advisory Services
and Technical Assistance in the Field of Human Rights;

7. Requests the Secretary-General to respond favourably to requests from
Member States for assistance in the establishment and strengthening of na-
tional institutions for the promotion and protection of human rights as part of
the programme of advisory services and technical cooperation in the field of
human rights, as well as national centres for human rights documentation and
training;

8. Encourages all Member States to take appropriate steps to promote the ex-
change of information and experience concerning the establishment and effec-
tive operation of such national institutions;

9. Affirms the role of national institutions as agencies for the dissemination of
human rights materials and for other public information activities, prepared or
organized under the auspices of the United Nations;

10. Welcomes the organization under the auspices of the Centre for Human

Rights of a follow-up meeting at Tunis in December 1993 with a view, in par-
ticular, to examining ways and means of promoting technical assistance for

=
-
<
o




the cooperation and strengthening of national institutions and to continuing to
examine all issues relating to the question of national institutions;

11. Welcomes also the Principles relating to the status of national institutions,
annexed to the present resolution;

12. Encourages the establishment and strengthening of national institutions
having regard to those principles and recognizing that it is the right of each
State to choose the framework that is best suited to its particular needs at the
national level,

13. Requests the Secretary-General to report to the General Assembly at its
fiftieth session on the implementation of the present resolution.

Annex

Principles relating to the status of national institutions

1. A national institution shall be vested with competence to promote and protect
human rights.

2. A national institution shall be given as broad a mandate as possible, which shall
be clearly set forth in a constitutional or legislative text, specifying its composition
and its sphere of competence.
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3. A national institution shall, inter alia, have the following responsibilities:

(a) To submit to the Government, Parliament and any other competent body, on
an advisory basis either at the request of the authorities concerned or through the
exercise of its power to hear a matter without higher referral, opinions, recommen-
dations, proposals and reports on any matters concerning the promotion and
protection of human rights; the national institution may decide to publicize them;
these opinions, recommendations, proposals and reports, as well as any preroga-
tive of the national institution, shall relate to the following areas:

(i) Any legislative or administrative provisions, as well as provisions relating to
judicial organizations, intended to preserve and extend the protection of human
rights; in that connection, the national institution shall examine the legislation
and administrative provisions in force, as well as bills and proposals, and shall
make such recommendations as it deems appropriate in order to ensure that
these provisions conform to the fundamental principles of human rights; it shall,
if necessary, recommend the adoption of new legislation, the amendment of leg-
islation in force and the adoption or amendment of administrative measures;

(i) Any situation of violation of human rights which it decides to take up;

(iii) The preparation of reports on the national situation with regard to human
rights in general, and on more specific matters;

(iv) Drawing the attention of the Government to situations in any part of the
country where human rights are violated and making proposals to it for initia-
tives to put an end to such situations and, where necessary, expressing an
opinion on the positions and reactions of the Government;

(b) To promote and ensure the harmonization of national legislation regulations
and practices with the international human rights instruments to which the State is
a party, and their effective implementation;




(c) To encourage ratification of the above-mentioned instruments or accession to
those instruments, and to ensure their implementation;

(d) To contribute to the reports which States are required to submit to United Na-
tions bodies and committees, and to regional institutions, pursuant to their treaty
obligations and, where necessary, to express an opinion on the subject, with due
respect for their independence;

(e) To cooperate with the United Nations and any other organization in the United
Nations system, the regional institutions and the national institutions of other coun-
tries that are competent in the areas of the promotion and protection of human
rights;

(f) To assist in the formulation of programmes for the teaching of, and research
into, human rights and to take part in their execution in schools, universities and
professional circles;

(g) To publicize human rights and efforts to combat all forms of discrimination, in
particular racial discrimination, by increasing public awareness, especially through
information and education and by making use of all press organs.

Composition and guarantees of independence and pluralism

1. The composition of the national institution and the appointment of its members,
whether by means of an election or otherwise, shall be established in accordance
with a procedure which affords all necessary guarantees to ensure the pluralist
representation of the social forces (of civilian society) involved in the promotion
and protection of human rights, particularly by powers which will enable effective
cooperation to be established with, or through the presence of, representatives
of:

(a) Non-governmental organizations responsible for human rights and efforts to
combat racial discrimination, trade unions, concerned social and professional or-
ganizations, for example, associations of lawyers, doctors, journalists and eminent
scientists;

(b) Trends in philosophical or religious thought;
(c) Universities and qualified experts;
(d) Parliament;

(e) Government departments (if these are included, their representatives should
participate in the deliberations only in an advisory capacity).

2. The national institution shall have an infrastructure which is suited to the smooth
conduct of its activities, in particular adequate funding. The purpose of this funding
should be to enable it to have its own staff and premises, in order to be indepen-
dent of the Government and not be subject to financial control which might affect
its independence.

3. In order to ensure a stable mandate for the members of the national institution,
without which there can be no real independence, their appointment shall be ef-
fected by an official act which shall establish the specific duration of the mandate.
This mandate may be renewable, provided that the pluralism of the institution’s
membership is ensured.

Methods of operation

Within the framework of its operation, the national institution shall:
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(a) Freely consider any questions falling within its competence, whether they are
submitted by the Government or taken up by it without referral to a higher authority,
on the proposal of its members or of any petitioner;

(b) Hear any person and obtain any information and any documents necessary for
assessing situations falling within its competence;

(c) Address public opinion directly or through any press organ, particularly in order
to publicize its opinions and recommendations;

(d) Meet on a regular basis and whenever necessary in the presence of all its
members after they have been duly convened;

(e) Establish working groups from among its members as necessary, and set up
local or regional sections to assist it in discharging its functions;

(f) Maintain consultation with the other bodies, whether jurisdictional or otherwise,
responsible for the promotion and protection of human rights (in particular ombuds-
men, mediators and similar institutions);

(g9) In view of the fundamental role played by the non-governmental organizations
in expanding the work of the national institutions, develop relations with the non-
governmental organizations devoted to promoting and protecting human rights, to
economic and social development, to combating racism, to protecting particularly
vulnerable groups (especially children, migrant workers, refugees, physically and
mentally disabled persons) or to specialized areas.

Additional principles concerning the status of commissions
with quasi-jurisdictional competence

A national institution may be authorized to hear and consider complaints and
petitions concerning individual situations. Cases may be brought before it by in-
dividuals, their representatives, third parties, non-governmental organizations,
associations of trade unions or any other representative organizations. In such
circumstances, and without prejudice to the principles stated above concerning the
other powers of the commissions, the functions entrusted to them may be based
on the following principles:

(a) Seeking an amicable settlement through conciliation or, within the limits pre-
scribed by the law, through binding decisions or, where necessary, on the basis of
confidentiality;

(b) Informing the party who filed the petition of his rights, in particular the remedies
available to him, and promoting his access to them;

(c) Hearing any complaints or petitions or transmitting them to any other competent
authority within the limits prescribed by the law;

(d) Making recommendations to the competent authorities, especially by propos-
ing amendments or reforms of the laws, regulations and administrative practices,
especially if they have created the difficulties encountered by the persons filing the
petitions in order to assert their rights.
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The European Centre for Minority Is-

The European Centre for Minority Issues (ECMI) advances majority-minority re-
lations in the wider Europe through action, research and documentation. It sup-
ports the stabilization of areas of ethnopolitical tension and conflict, contributes
to the strengthening of relevant legislation and best practices in governance and
enhances the capacity of civil society actors and governments to engage with one
another in a constructive and sustainable way. It serves European governments
and regional intergovernmental organizations as well as non-dominant groups in
the European area. The Centre also supports the academic community, the media
and the general public through the timely provision of information and analysis.

ECMI was founded in 1996 by the governments of Denmark, Germany and
Schleswig-Holstein. It is a non-partisan and interdisciplinary institution which can
draw upon an international core staff of the highest calibre, supplemented by a
number of Visiting Fellows and Visiting Research Associates from all over Europe
and beyond. The Centre also maintains active relations with other institutions in-
volved in conflict resolution and interethnic relations and engages in collaborative
projects with them.
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