Criminally
Queer

Homosexuality and
Criminal Law
in Scandinavia

1842-1999

Jens Rydstrém and Kati Mustola (eds.)

wnnc : ,.'. I!"
MR P l"‘

@ "“WH I

aksant




CrIMINALLY QUEER



“We no more create from nothing the political terms which
come to represent our ‘freedom’ than we are responsible for
the terms that carry the pain of social injury”

Judith Butler, “Critically Queer”



Criminally Queer

Homosexuality and Criminal Law in
Scandinavia, 1842-1999

Jens Rydstrom and Kati Mustola (eds)

aksant
Amsterdam
2007



isbn 978 9o 5260 245 5

© Copyright 2007 The authors and Aksant Academic Publishers, Amsterdam.
All rights reserved, including those of translation into foreign languages. No
part of this publication may be reproduced in any form, by photoprint, micro-
film or any other means, nor transmitted into a machine language without writ-
ten permission from the publisher.

Cover design: Jos Hendrix, Groningen
Photo cover: Sailors in Stockholm ca. 19o0. Unknown photographer. Courtesy,
Stockholm City Museum

Aksant Academic Publishers, Cruquiusweg 31, 1019 AT Amsterdam, The Netherlands



Table of contents

Preface

Introduction: Same-Sex Sexuality and the Law in Scandinavia 1842-1999
by Jens Rydstrom

. Women and the Laws on Same-Sex Sexuality
by Kati Mustola and Jens Rydstrom

. Denmark 1866-1976: From Sodomy to Modernity
by Wilhelm von Rosen

. Norway 1842-1972: When Public Interest Demands
by Martin Skaug Halsos

. Iceland 1869-1992: From Silence to Rainbow Revolution
by Thorgerdur Thorvaldsdottir

. Greenland and the Faroe Islands 1866-1988: Nordic Peripheries
by Jens Rydstrom

. Sweden 1864-1978: Beasts and Beauties
by Jens Rydstrom

. Finland 1889-1999: A Turbulent Past
by Kati Mustola

Appendix
by Jens Rydstrom

13

41

61

91

II7

145

215

251



CrimiNaLLY QUEER

List of Tables

Table 1. Convictions for “unnatural fornication” and same-sex sexuality
in Scandinavia, 1879-1999.

Table 2. Frequency of convictions for same-sex sexuality regardless of
the age of the persons involved in the five Nordic sovereign states,
1879-1992.

Table 3. Frequency of convictions for same-sex sexuality with persons
over the age corresponding to the heterosexual age of consent in the
five Nordic sovereign states 1880-1999.

Table 4. Convictions for violation of section 177 of the Danish Penal
Code of 1866 (unnatural intercourse), 1897-1932

Table 5. Convictions for violation of section 5 of the Danish Interim
Penal Statute (homosexual prostitution), 1911-32.

Table 6. Convictions for violation of section 225 (intercourse with a
person of the same sex) combined with section 222 (intercourse with
minors) of the Danish Penal Code of 1930, 1933-76

Table 7. Convictions for violation of section 230 of the Danish Penal
Code of 1930 (same-sex prostitution), 1933-67.

Table 8. Convictions for sex crimes in Iceland by year, crimes specified
when possible, 1885-1925.

Table 9. Convictions for violation of chastity in Iceland, 1946-74.

Table 10. Prosecutions for sexual crimes in the Faroese Court, 1875-1932.

Table 11. Prosecutions for sexual crimes in the Faroese Court, 1933-68.

Table 12. Prosecutions for sexual crimes and same-sex sexuality in the
Faroese Court, 1959-86.

Table 13. Prosecutions for sexual crimes in Greenlandic District Courts,
1938-1948.

Table 14. Sexual crimes brought to Greenland’s High Court, 1963-78.

Table 15. Types of punishment for same-sex sexual acts in Swedish
courts, 1920-44.

Table 16. Average length of punishment in months of hard labor for
same-sex sexuality in Sweden, according to the age of the sexual
partner/victim, 1885-1944.

List of Figures

Figure 1. Dates for relevant legislation and for founding of homophile
or gay/lesbian groups in the Nordic countries.

Figure 2. Convictions for same-sex sexuality per 100,000 inhabitants in
Denmark, 1897-1976.

24

27

29
64

65

81
81
121
130
147

152

152

170

193

199

21

8o



TABLE OF CONTENTS

Figure 3. Convictions for same-sex sexuality per 100,000 inhabitants in

Norway, 1880-1972. 95
Figure 4. Convictions for same-sex sexuality and bestiality per 100,000
inhabitants in Sweden, 1880-1977. 192

Figure 5. Convictions for same-sex sexuality and bestiality per 100,000
inhabitants in Finland, 1901-99. 221






Preface

“You're a criminologist, but you don’t know it yet!” By means of a sneak attack
over the phone some years ago, Kati convinced Jens to cooperate in setting up a
research project on same-sex sexuality and criminal law over the past hundred
and fifty years. The Scandinavian Council for Criminology (Nordisk Samar-
bejdsrad for Kriminologi, NSfK) granted us economic support, and Jens, Kati,
Martin and Wilhelm met in Helsinki and drew up plans for the project. Since
then we have had meetings in Stockholm, Bergen, and Copenhagen.

We soon decided that we should write the book in English. One reason was
that we wanted to reach an international audience, and the other was that we
wanted the book to be read throughout the Nordic area, and not only in Den-
mark, Norway, and Sweden. The languages in Finland and Iceland are so differ-
ent from the other Nordic languages that understanding is not automatic. We
decided that we wanted to do a thorough criminological survey based on legis-
lation and court cases, but expanded to include a discussion of cultural and so-
cial history.

None of us is a trained criminologist, but we have all done historical research
using court records and have a good knowledge of the legal history of our re-
spective countries. It was when we began comparing our results that the prob-
lems began. Court statistics weren't comparable, the penal codes of the difterent
countries were differently constructed, and definitions of what counts as a crime
varied over time and between jurisdictions. Also, we desperately lacked knowl-
edge of the North Atlantic parts of the Nordic community: Iceland, Greenland,
and the Faroe Islands. Only when Thorgerdur Thorvaldsdéttir joined the project
did it become truly Nordic. Thorgerdur had specialized in history and gender
studies, but she had not studied the history of same-sex sexuality and criminal
law in Iceland - but then, neither had anybody else. Unlike the rest of us she
had to undertake new primary research and dig up court cases in Icelandic ar-
chives. With the generous help of Thorvaldur Kristinsson, who had studied the
country’s queer history, and by using other sources than the meager court re-
cords, Thorgerdur has been able to present a comprehensive history of same-sex
sexuality in Iceland. The authors of each chapter will acknowledge those they
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are indebted to individually, but collectively we want to thank Thorvaldur quite
heartily for generously sharing his knowledge of Icelandic gay and lesbian his-
tory with our project.

Our lack of knowledge concerning Greenland and the Faroes was partly
mended by two trips Jens made there in the summer of 2005. The main purpose
of his visits was to investigate the history of the partnership law in the two au-
tonomous areas, but he took the opportunity to do some archival work in the
Greenlandic High Court and in the Faroese National Archives. He also made
interviews to fill in the gaps in his knowledge and participated in the Faroes’
first Pride parade. We all thank Lena Nolsoe of the Faroese National Archives
and Seren Sendergaard Hansen of the High Court in Nuuk for the help they
granted him, as well as the courageous queers of the Faroes who are making his-
tory happen even as we write it.

There are others whose help has been instrumental for making this book.
First and foremost we thank the NS{K for their financial and moral support,
and for letting us discuss the project at the annual NS{K research seminars. We
are also indebted to the academic institutions that have provided us with office
space and other facilities during the course of the project: the Centre for Gen-
der Studies and the History Department at Stockholm University, the Danish
National Archives, the Reykjavik Academy and the Centre for Women’s and
Gender Studies at the University of Iceland, and the Sociology Department at
the University of Helsinki. Also, we thank the Swedish Research Foundation
and the NSfK for generous grants for the publication of the book.

Virva Hepolampi, our able and assiduous language launderer and transla-
tor, herself a feminist scholar, has evened out our uneven English. Any errors or
ugly language that may be found in the texts of this book are surely the result of
last minute changes that she has had no chance to correct. We are thankful to
her not only for sharing her competence and time with the project and for put-
ting up with our constantly broken deadlines, but also for her enthusiasm and
insightful comments to the contents of the book.

We extend or heartfelt thanks to archival and library staft in all Nordic coun-
tries for competent and generous help, and we thank Marti Huitink and the ed-
itors of Aksant for making the book a reality. We also want to thank Glenn
Rounds and Robert Cumming for proof-reading large parts of the book.

Last but not least we want to thank ourselves. It has been an exciting and
sometimes difficult task to mould our different temperaments and scholarly
ambitions into one book. We are all at different stages of our lives and careers,
and sometimes our meetings have been interrupted by quarrels over such vari-
ous topics as le Code Napoléon, women in history, the meaning of fornication,
and Finnish tobacco laws. But we also have had our magic moments, like the
gay karaoke night in Helsinki, queer bicycle tours and lush dinners in Copen-
hagen, rainy walks through Bergen’s gay and lesbian history, and the gay leather
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bar in Stockholm. It has been an immensely informative process and we have all
learned very much from it. With our different experiences, scholarly knowledge,
and professional attitudes we are proud to have forged this book into a coherent
document of modern history. Thank you Thorgerdur for fresh new angles, thank
you Wilhelm for hospitality and erudite comments, thank you Martin for hard
work and a keen eye for after-work entertainment, thank you Kati for initiating
and organizing the whole project. Finally, the rest of us want to thank Jens es-
pecially for undertaking to be our editor-in-chief. In the last phases of the pro-
duction of this anthology - editing our manuscripts, reading the proofs, finding
a publisher, applying for money to have it printed and simply having the energy
and will to keep the project alive - Jens’ effort and consideration were invalu-

able.

Stockholm, Helsinki, Bergen, Copenhagen, and Linkoping, November 2006
Jens Rydstrom, Kati Mustola, Martin Halsos,
Wilhelm von Rosen, Thorgerdur Thorvaldsdottir
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INTRODUCTION

Same-Sex Sexuality and the Law in
Scandinavia 1842-1999

by Jens Rydstrom

Lesbians and gay men in search of their past generally walk up two differ-
ent historical alleys." While lesbians frequently find the richest sources to their
history in a “female world of love and ritual,” so brilliantly explored by Carrol
Smith Rosenberg and others, historians of gay men invariably find themselves
trapped in a male world of crime and violence.? This has contributed to rather
different historiographies, caused not only by the higher visibility of men and
the general marginalization of women in society, but also by the difterent ways
the state and gendered mechanisms of social control have regulated male and
female sexuality.?

In her seminal essay “Critically queer” (1993), Judith Butler has discussed the
historicity of discourses and performative speech. Her main concern in the es-
say is to examine what it means to say that gender and sexuality are performed.
She points out that, throughout the ages, the naming of queers has worked as
a tool for exerting power over some people, and she asks in what ways an iden-
tity assigned by the powerful can be claimed by those designated by it. She uses
the example of a judge, who by means of performative speech-acts establishes a
new reality by declaring somebody guilty or handing out a sentence. But it is not
solely the will or the authority of the judge that establishes the binding power
of his words. It is rather the opposite, Butler claims. “[I]t is zbrough the citation
of the law that the figure of the judge’s ‘will’is produced and that the ‘priority’
of textual authority is established” (17). In other words, the punishment or the
naming of the criminal is an effect of discourse that precedes and facilitates the
judge’s judgement. The judge’s creation of a new situation, or his reiteration of
an old, depends on an ever-changing legal discourse that mainly has targeted
men and left it to other means of social control to discipline women. Neither
the judge — nor, of course, the gay or lesbian activist — owns the discourse, and
their acts cannot indisputably determine its meaning and circulation. But the
repeated use of words and concepts describing same-sex love contributes to the
changing texture of the discourse. It is precisely such changes that this book ex-
amines. Inspired by queer theory, the chapters in this book trace the changes in
the legal regulation of same-sex sexuality in Scandinavia, from the time when
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the death penalty for sodomy was abolished, until the age of consent became the
same for both homosexual and heterosexual intercourse.

We will explore the history of same-sex sexuality in Scandinavian criminal
discourse and consequently will encounter a multitude of men, but we will also
trace and highlight prosecutions of women for sodomy or homosexuality, which
total less than 85 cases in Scandinavia* during the whole period under study.We
do this for two reasons. First, to make visible what has previously been invisible,
in order to counteract the willful or unconscious marginalization of women in
history books. Second, we find it necessary in order to achieve a more complete
understanding of the regulation of same-sex desire in modern society.

'The transformation of intimacy, to use Giddens’ term, has led not only to the
separation of love and lust, to what he calls “plastic sexuality,” but also to more
subtle forms of body and mind control, which Foucault has made us aware of.
It happened with the establishment of more equal participation of women and
men in public life and led to narrowing the gap between male and female sexu-
ality. As a result, female same-sex sexuality has increasingly become included in
the regulatory framework of the modern state. This development has been sub-
ject to regional variations, but the general trend is clear.s

Another aspect of modernity that we will consider is the place of same-sex
sexuality in the modern welfare state. In Scandinavia, modern penal codes that
punished sodomy with prison rather than with death were introduced in the
nineteenth century, between 1842 (Norway) and 1894 (Finland). The abolition of
these laws took place almost a century later, between 1930 (Denmark) and 1972
(Norway), and in all Scandinavian countries except Norway they were replaced
by laws stipulating a higher age of consent for homosexual intercourse than for
heterosexual sex. These regulations were in turn abolished only decades later,
between 1976 (Denmark) and 1999 (Finland). The last two law reforms, the le-
galization of homosexuality and the establishment of an equal age of consent
for homo- and heterosexual relations, coincided with the creation of the welfare
state and the modernization of Scandinavian societies. An obvious question,
then, is: How is the Scandinavian integration of homosexual citizens connected
to the welfare state?

'Third, these essays will analyze the reorganization of modern sexuality and
the transition from the sodomy paradigm, whereby a variety of non-normative
sexual activities were severely punished, to a homosexuality paradigm that prob-
lematized the perpetrator of the deed instead of the deed itself. Society eased up
on punishing the perpetrators and approached them as requiring medical treat-
ment or at least commitment to a mental institution. In this process, new as-
pects, such as the age of the persons involved in the act and the power relations
between them, gained importance and new meaning. In the sodomy laws, the
age of those involved was not an issue, but after the decriminalization of “un-
natural fornication,” the age factor became crucial for the legal evaluation of the
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deed. The process of defining and delineating a particular variety of same-sex
sexuality acceptable to modern society thus led to the creation of the modern
homosexual. In this context, we will discuss the agency of the new “species,” as
Foucault called it, and discuss the ways homosexual groups and individuals have
influenced their own history.

Fourth, we will explore the urban-rural dynamic in Scandinavia. This dy-
namic is manifested on two levels: in the differences between town and country
and in the hierarchical tensions between the larger and economically more pow-
erful countries and the smaller and more sparsely populated ones. These differ-
ences continue to have consequences for the migration of sexually unorthodox
people between center and periphery.

Men and women

'The concept of homosexuality was created in the late nineteenth century, and in
Scandinavia as elsewhere in the western world it gradually spread from a lim-
ited circle of medical experts to become part of the common knowledge of the
educated. From the 1950s onward, a violent homophobic reaction made homo-
sexuality a household word in all parts of western society, and from the 1990s
globalization and the collapse of the closed communist block have contributed
to its further dissemination. In the present-day world, demands for homosex-
ual emancipation create tensions in countries as different as Spain, China, and
Zimbabwe, and the issue of gay marriage has even influenced U.S. presidential
elections.

As Eve Kosofsky Sedgwick has pointed out, two contradictory and mutual-
ly exclusive understandings of both gender and sexuality in relation to modern
homosexuality have determined the usage of the concept, as well as the political
conclusions drawn from it.® Historically, the most common understanding has
been the classic “third-sex” model of gender inversion, though at times a con-
trary model of dichotomous gender separatism has influenced the general un-
derstanding of homosexual identity.

The third-sex model as formulated by Magnus Hirschfeld has undoubted-
ly been the most influential one for most of modern homosexuality’s existence.
According to this model, a homosexual man and a homosexual woman repre-
sent a third sex, an intermediary form of male and female genders. Occupying a
common conceptual ground between the male and the female, they share many
inherent qualities, and they have a common interest in the struggle for justice.
'This conceptual model has been the historical basis for the political claims of a
unified gay and lesbian emancipation movement.”

'The dichotomous or gender separatist model has been less prevalent but has
nevertheless yielded significant contributions to the history of modern homo-
sexuality. According to the dichotomous understanding of same-sex desire, ho-

15
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mosexual men and homosexual women are polarized as extreme opposites on
the male/female axis. The male homosexual, according to this model, is more
masculine than the heterosexual man, since he in no way depends on women,
but dwells in an all-male world of comradeship and bonding. The best-known
organizational representative of this view was Adolf Brand’s Community of the
Special (Bund der Eigene) in Germany before World War Two. In Brand’s fas-
cistic, anti-Semitic, and misogynistic universe, homosexual men were superior
to heterosexual men, since they were not polluted by the presence of women.
'This group disappeared after the Nazis took over, but the understanding of gay
men being conceptually the negation, as it were, of lesbian women still feeds the
thoughts and political standpoints of many gay men.®

In the form of lesbian separatism the dichotomous model has also nourished
a radical feminist strand in lesbian organizational history. During the 1970s and
1980s, the post-Stonewall generation of activists rejected the third-sex model
together with medical explanations of homosexuality. Consequently, gender-
transgressive behavior in both men and women was stigmatized, and there were
increasing demands on gay men and lesbian women to conform to standard
gender expression. The motivation and will to fight together against homopho-
bia diminished, and as a reaction to male domination within the homophile
movement a lesbian feminist separatist movement grew stronger.’

Although they are analytically exclusive, the different understandings of
same-sex desire have coexisted, and the way queer people think of themselves
most often has a pragmatic dimension. As we shall see, the homosexual eman-
cipation movement has grown in the intersections of gender, age, and class hi-
erarchies. Caught between the oppressive power of the state and the complex
structures of gender, age, and class-based exploitation, it has been forced to de-
velop its liberation strategies within a web of power relations. Nancy Fraser and
Axel Honneth have demonstrated that the struggle for recognition is one of the
most important prerequisites, if not the most important one, for societal change.
Here we want to show, among other things, how this struggle has been waged
under difterent conditions, in legal and socio-economic situations that have var-
ied from one part of Scandinavia to another.”

Homosexuality’s criminal history attests to the dominant role the third-sex
model has played in modern criminological discourse, a fact that has had im-
portant consequences for the gendered understanding of homosexuality. When
sodomy was a criminal act, vaguely defined but severely punished, many legis-
lations prosecuted male perpetrators only. As homosexuality came to be con-
structed as a pathological condition according to the third-sex model, the med-
ico-legal definition of the concept was extended to lesbianism. As we shall see,
this was reflected in the gradual inclusion of women in the legal control of
same-sex sexuality, which was at times intensively pursued.
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The two historical models continue to influence our knowledge and under-
standing of modern same-sex sexuality, though both models have recently been
challenged by queer theory, which rejects the homo/hetero binary and instead of
identity emphasizes subject positions opposed to heteronormativity. Influenced
by this radically new way of looking at same-sex sexuality, we shall see how the
third-sex model was gradually superimposed on existing dichotomous under-
standings of male and female sexuality, and how lesbian desire gradually became
included in criminal discourse.”

The welfare state

Beginning in the 1870s, Scandinavian legislators made a concerted effort to har-
monize their criminal and civil legislations, and since 1872 Nordic jurists’ meet-
ings have been held regularly, often resulting in concrete legislative measures.”
According to the British jurist David Bradley, the secular tradition was strong
in Nordic legislation at the beginning of the twentieth century, and the new
marriage laws that were enacted then represented a progressive breakthrough
in European legislation. What they had in common was a pronounced weaken-
ing of the role of church authorities. The new marriage laws in Norway, Sweden,
and Denmark recognized divorce on the grounds of incompatibility between
the spouses and gave women rights to deferred community property, something
which, at that time, set Scandinavian marriage laws apart from those of most
other West European countries. Indeed, the general trend away from church-
regulated marriage was part of a larger development and, according to Bradley,
“[s]tate intervention at the expense of religion signaled that a different basis for
social order - the welfare state - was being established.”s

While the welfare state is founded on a comprehensive social security sys-
tem, it also functions as an important identity-forming force with its own dy-
namics, and as a national ideology it harks back to semi-mythological narra-
tives, such as the egalitarian structure of Viking society, the strong position of
the Scandinavian peasantry, or the simple ways of a non-urbanized society in
the peripheries. These narratives, and the powerful metaphor of the People’s
Home, have long given legitimacy and momentum to a strong and normative
interventionist state. Presently, however, dismantling of the state social-secu-
rity system and a questioning of the moral foundations of the welfare state are
steadily gaining ground in Scandinavian political life."

For the purposes of this study, we define “welfare state” as a professionalized
society characterized by a strong faith in the legitimacy of regulations and in-
terventions, combined with a striving for equality and a political consensus in
favor of solving social problems scientifically. Among the many problems that
the welfare state would have to face, there was the question of how to deal with

7
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different forms of “deviant” sexuality, the decisions depending on which expla-
nations medicine and psychology would provide.s

Many changes in sexual habits and in the regulation of sexuality are per-
haps best explained as effects of the process of modernization and should not be
viewed as following directly from the political and economic project of the wel-
tare state. Yet the development from state intervention and homophobic control
to an early acceptance of homosexuality as a variant form of social and sexual
life is best explained as an effect of Scandinavian political institutions and tra-
ditions. The normalizing discourse in Scandinavian sexual history depends to a
large degree on the developments during the 1930s and after World War Two.
'The essays here will deal with these historical foundations of modern “pro-gay”
Scandinavia.”

The construction of the modern homosexual

'The historical definition and significance of modern homosexuality have been
debated and fought over for the past two decades. Eve Kosofsky Sedgwick and
David Halperin have stressed the point that oversimplified delineations of a
“great paradigm shift” must be abandoned for a more nuanced analysis of how
modern homosexuality is construed. Sedgwick has pointed out that taking “ho-
mosexuality as we know it today” as a point of reference tends to obscure the
fact that same-sex sexual practices are manifold and contradictory and that dif-
ferent conceptions of these practices can be found also in contemporary societ-
ies. One model does not supersede another, she claims, but several models coex-
ist. Halperin agrees with this premise and suggests that the idea of the modern
homosexual did not, in fact, replace older ways of understanding same-sex sexu-
ality, but that the modern conception is added to older understandings, as “the
cumulative effect of a long process of historical overlay and accretion.””

It is our belief that criminal discourse has been of paramount importance
in shaping the modern homosexual. The first treatises pathologizing same-sex
sexuality were written in the context of forensic medicine, and the need to de-
scribe and to define as unambiguously as possible “the homosexual” stems main-
ly from criminology. The process of modernization has brought with it, among
other things, a need to redefine the boundaries of acceptable sexual behavior
from a secular standpoint. Many historical agents have influenced this tortuous
process, driven by different motives and with difterent interests to defend. Legal
and medical professionals, social workers and politicians, have often pulled in
different directions, and from early on “the new species”began to speak for itself
with more than one voice. These heterogeneous voices, however, often joined
together to resist the majority’s regulations. The first homosexual emancipation
movement was founded to protest laws prohibiting same-sex sexuality, and the
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homophile, gay, and - to a lesser extent - lesbian identities were forged with
acute awareness that they were thought to represent a criminal kind of love.

'The carving out of an incoherent but palpable and culturally situated image
of “the homosexual” man and woman has occurred in parallel with a redefinition
of sexual crimes. In nineteenth-century penal codes, the chapters dealing with
sexual transgressions were titled “crimes against morality,” or variations thereof.
These crimes were regarded as deficta publica, or crimes against moral order and
decency. During the twentieth century, crimes against morality were increasing-
ly redefined as sexual crimes directed against the physical integrity of another
person. Consequently, the modern homosexual was constructed as a criminal-
ly suspect person whose existence implied the presence of a victim. Hence the
higher age of consent for homosexual relations, and the various campaigns to
prevent the spreading of homosexuality through seduction. It was only in the
1970s that gay and lesbian advocates managed to create an image of socially ac-
ceptable homosexual practice and to begin the long-term work of communicat-
ing the image of an inoffensive gay or lesbian couple. That was the period when
pedophilia for the first time became conceptually separated from homosexual-
ity, resulting in the social acceptance of the one and the rejection of the other.
To use Gayle Rubin’s imagery of sexual hierarchies, the wall separating the al-
ways acceptable sexual behavior from the contested area of practices accepted by
some but not by others has eroded somewhat, but the wall securing our moral
territory from the “sick, perverted, way-out” sexuality has grown higher.

'The essays in this book will show how the criminal construct of the homo-
sexual has consequences not only for a limited number of gay and lesbian citi-
zens, but for the majority culture and its attitudes to sexuality.

Urban-rural dynamics
Using criminal court records as historical sources has pitfalls and disadvantages,
which have been amply discussed within gay and lesbian historical research.”
To begin with, the mere selective mechanisms of the judicial system carry with
them a serious distortion of past reality. The crude methods of social control had
the effect that most often problematic same-sex relationships were brought to
court, and in the collected body of prosecutions for same-sex sexuality there is
probably a huge over-representation of child abuse and of abusive relationships
between adults. Furthermore, the narratives provided in court records are dis-
torted through the use of power. Not only were men and women telling their
sexual stories to the police or the court in a coercive and stressful situation, but
also what they once said has been filtered through the minds of the policemen
or court clerks who wrote it down.

Still, there are some things that court records can tell us that few other sourc-
es can. As a result of the explicitness of their sexual descriptions, surpassed only

19
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by pornographic prose, they convey a more complete understanding of human
sexuality, in particular of sexuality outside elite discourses. And, more impor-
tantly for the present purposes, court cases from rural areas are among the rare
historical sources that deal with same-sex sexuality in the countryside. The ur-
ban-rural dynamics of homosexuality is thus the fourth area where criminologi-
cal studies can yield valuable insights.

Most of the previous research on same-sex sexuality and homosexuality has
concentrated on cities, and only a few studies have examined rural settings. John
Howard’s study of queer relationships in Mississippi, Peter Boag’s analysis of
male bonding in the U.S. Northwest, Judith Halberstam’s exploration of trans-
gender discourse in rural Nebraska, and Christoph Schlatter’s account of sod-
omy and homosexuality in the Swiss canton of Schafthausen are some of the
very few studies of modern same-sex sexuality in rural areas. Svante Norrhem’s
gay and lesbian oral history from Swedish Visterbotten, and Tuula Juvonen’s
study of male and female homosexual space in a provincial town in Finland rep-
resent Scandinavian examples. Antu Sorainen’s doctoral dissertation analyzes
court cases concerning lesbian behavior in rural Finland, and Hans W. Kristian-
sen’s study of the history of modern homosexuality in Norway will include an
analysis of rural areas.*

Within the Scandinavian cultural area, we can distinguish two aspects of
center-periphery dynamics: the hierarchical relations between the countries
within the Nordic community, and the urban-rural tensions within each coun-
try. The absolute center for gay and lesbian culture in Scandinavia is Copenha-
gen. For a very long time Copenhagen has been regarded as the hub of cultural
- and subcultural - modernity in Scandinavia, as well as the gateway to conti-
nental Europe. Queer Scandinavians, but also young people and footloose peo-
ple of all ages and sexual tastes, have thought Copenhagen the place to go to
for hedonistic adventure, and have regularly traveled to Copenhagen in search
of alcohol, drugs, art - and sex. It is no coincidence that the first homophile as-
sociation in Scandinavia was founded in Denmark and that Denmark was the
first country to introduce a law on registered partnership for homosexuals.

At the other end of the axis lie the outskirts of Scandinavia, understood both
as the peripheral and sparsely populated countries in the Nordic community
and as the rural areas of each country. The North of Sweden and Finland, the
West of Norway, the Danish province of Jutland - all these areas are character-
ized by low population density, more austere forms of religion, and a tighter so-
cial control. Likewise, the small communities in the North Atlantic nations of
Iceland, Greenland, and the Faroe Islands can be regarded as a Nordic periph-
ery. From all these areas there has been a flux of sexual refugees, drawn to the
larger urban centers in Oslo, Helsinki, Stockholm, and above all Copenhagen.
However, even the urban centers in the periphery itself, as Tromse, Umes, or
Oulu in Northern Scandinavia, or Reykjavik, Térshavn, and Nuuk in the North
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Atlantic have developed rudimentary gay and lesbian subcultures. Perhaps it is
no more than a circle of friends, a bookshop, or a café, but some space for same-
sex encounters has been carved out even in remote areas. Though the drain of
homosexuals from smaller communities has accentuated homosexuality’s char-
acter as an urban phenomenon, and it is only recently that homosexual visibility
reached the point where gay and lesbian presence is noticeable also in the coun-
tryside.

The modernization of sodomy

In this book, we want to investigate how the construction of homosexuality af-
fected criminal law in the Scandinavian countries and vice versa, and we will
examine how this development was connected to medical and legal develop-
ments. Modernized penal codes, influenced by new schools of criminal justice,
and including prohibitions against same-sex sexual behavior, were introduced
in Norway in 1842, in Sweden in 1864, in Denmark (including Greenland and
the Faroes) in 1866, in Iceland in 1869, and in Finland in 1889. The Danish and
Norwegian penal codes replaced older statutes stipulating the death penalty for
“unnatural fornication,” a concept which included both same-sex sexuality and
bestiality. The new penal codes all retained the ban on such acts, but replaced
capital punishment with imprisonment as the penalty (see figure 1).

"The Faroe Islands were under Danish criminal law until 1948, but in Green-
land the situation was more complicated. Until 1954, the tiny Danish minority
in Greenland was subject to the Danish Penal Code, while the Inuit Greenland-
ers were judged according to local traditional law that did not penalize consen-
sual same-sex acts.

In Sweden and Finland, the new penal codes of 1864 and 1889, respectively,
replaced an earlier penal code of 1734, which had applied to both countries and
which had not formally criminalized same-sex sexual acts but had stipulated
the death penalty for bestiality. In all Scandinavian laws, bestiality was lumped
together with “unnatural fornication,” and in Sweden and Finland the modern-
ized sodomy statute was applicable to both women and men.

With the Norwegian Penal Code of 1902 came a radical break with the old
traditions. Its authors, Bernhard Getz and Francis Hagerup, were both repre-
sentatives of a more modern school of criminal jurisprudence, which empha-
sized individual prevention and the possibility of rehabilitating the criminal.
'This approach, combined with a medicalized understanding of homosexuality,
would logically lead to a decriminalization of same-sex sexuality. Getz actual-
ly advocated decriminalization but he did not succeed in getting parliamenta-
ry approval for such a radical step. Instead, the Norwegian Penal Code of 1902
came to contain a ban on male same-sex sexual acts and bestiality, but it was re-
stricted with the provision that they were to be prosecuted only if public inter-
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est demanded it. In general, this meant that same-sex acts were only prosecut-
ed when minors were involved or when violence had been used, but there were
some exceptions. The existence of the law nevertheless functioned as an efficient
signal of disapproval, restraining homosexual expression.”

In court practice, what these laws described as “unnatural intercourse” or
“fornication against nature” comprised same-sex sexual acts as well as bestial-
ity and certain sexual practices between man and woman. This vague category
was split up into more distinct types of behavior by the end of the nineteenth
century. Homosexuality was medically described as the driving force behind
same-sex sexual acts, a diagnosis that had consequences for the criminal status
of the perpetrators. The crime of “fornication against nature” was redefined and
turther narrowed down in the Scandinavian penal codes, so that it covered only
same-sex sexual acts. In another sense, however, the definition was expanded, as
a wider range of same-sex intimacy was included in the sphere of punishable
acts. Traditionally, penetration and ejaculation were the exclusive criteria of the
crime of sodomy, but with time all kinds of genital contact, and even kissing and
caressing, were seen as symptoms of homosexuality. At the same time, the age of
the partners involved became more charged with meaning, and to have sex with
minors gradually became more stigmatizing.

The pathologization of same-sex sexuality created legal and moral dilem-
mas. Already in medieval Scandinavian laws, as well as in the Roman law, the
principle that insane persons were not accountable for their deeds was clearly
expressed, and this principle was even stronger in a modern, medicalized soci-
ety. Thus, if same-sex sexual acts were caused by a mental disorder, the perpe-
trators should not be sent to jail. On the other hand, few people were willing to
accept the idea of not regulating same-sex sexuality. A common attitude was:
If they were not to be jailed, then homosexuals belonged in mental institutions.
Psychiatric practice, however, showed the futility of locking up all persons guilty
of same-sex sexual intercourse, both because they were too many and because
there was no cure to offer. This insight, coupled with a concerted effort by influ-
ential jurists and social reformers, led to the conviction that same-sex sexuality
between adults should be decriminalized.

In Norway, where the statute criminalizing homosexuality was retained lon-
gest, the gay and lesbian movement played an important role as a lobbying
group, but in the other Nordic countries, decriminalization took place without
any pressure being exerted by organized homosexual groups.” Instead, liberal
jurists and medical professionals were instrumental in promoting legal reforms.
Many times the discreet presence of closeted homosexuals helped to influence
the opinion of decision-makers, but before 1950 there were no organized move-
ments of homosexuals in the Nordic countries.

'The legal emancipation of same-sex sexual acts in most countries took place
in two stages. First, the general ban on such acts was lifted, but the legal age
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Table 1. Convictions for “unnatural fornication” and same-sex sexuality in Scandinavia, 1879-
19909. Five-year intervals.

Year Denmark Nor- Iceland Sweden Finland
way
(1897-1976) (1879- (1885-1992) (1880-1977) (1901-1999)
1971)
Men Women Men Men Men Women Men Wom-
en
Tot. Partner Tot. Partner Tot. Tot. Partner Tot. Partner Tot. Partner Partner Partner
>15 >15 >16 >15 >15 >18  >18
1879 10
1880-84 32 2 2
1885-89 62 6 (o}
1890-94 43 9 4
1895-99 69 . 1 . 26 10 7
1900-04 80 . 21 16 10 1 o 1
1905-09 85 . 8 32 15 5
1910-14 76 . 7 48 29 7 1
1915-19 42 @ 9 B8 16 4
192024 44 . 7 1 1 43 22 4 1
1925-29 64 . 16 1 85 50 2 2 1
1930-34 109 7 10 137 70 30 2
1935-39 328 145 1 45 206 237 53 4
1940-44 373 180 1 1 6 2 457 326 6 4 41 1
1945-49 455 187 2 1 126 2 128 3
1950-54 571 157 1 1 12 3 418 1 288 18
1955-59 1127 483 5 5 3 2 384 2 221 9
1960-64 885 432 5 3 14 . 276 . 1 . 137 11
1965-69 272 90 1 27 2 154 55 93 1
1970-74 130 42 2 4 1 133 22 5
1975-79 56 24 1 1 - 75 14 5
1980-84 2 [¢)
1985-89 1 o
1990-94 1 6
1995-99 o

Sources: Denmark, Danmarks kriminelle Retspleje 1897-1932; Danmarks statistik 1933-76; Norway, Norges
offisielle statistikk 1879-1971; Iceland, Landhagsskyrslur fyrir island 1885-1912; Démsmalaskyrslur. Justice
Statistics 1913-25, 1946-52, 1966-74; Haestaréttadomar 1920-90; Thorgerdsdéttir in this volume; Sweden,
Court records 1880-1944; Sveriges officiella statistik 1945-73; Rattsstatistisk arsbok 1975-78; Finland, Fin-
lands officiella statistik, XIl Fangvarden 1901-24, XlIl Rattsvasendet 1925-58; Statistics cards 1959; Bidrag
till Finlands officiella statistik 1960-70; Suomen virallinen tilasto 1971-99.

Notes: Denmark: 18971932 section 177, including bestiality; 193376 section 225, subsections 1(sexual crime with a person of the same sex), 2 (sexual
intercourse with a person of the same sex between 15 and 17), 3 (seduction to intercourse with a person of the same sex between 18 and 21), and 4 (pur-
chase of sexual favors from a person of the same sex); section 225 in combination with section 222 (sexual intercourse with a person under 15); and section
230 (homosexual prostitution). In the right column section 225, subsections 1, 2, 3, and 4 only. The figures include convictions for primary and secondary
crime. Norway: 1879—1904, chapter 18, section 21, including bestiality; 1905—56 section 213, including bestiality; 1957—71“other sexual crimes” (including
intercourse against nature, bestiality, fornication with feeble-minded and some other unusual crimes). Iceland: 1885-1939 section 178 (unnatural inter-
course); 1940-92 section 203, subsection 1, 2, and 3 (intercourse with persons of the same sex between 15 and 21), and section 207 (homosexual prosti-
tution). Figures are approximate: see Thorgerdsddttir in this volume. Sweden: 1880-1944 chapter 18, section 10, first part, fornication against nature with
persons under 15 and persons 15 and older (excluding bestiality); 1945-64, chapter 18, section 10 and 10a, homosexual fornication with persons under 15
and with persons between 15 and 21; 1965-69, homosexual fornication with persons under 15 and with persons between 15 and 21; 1969-77 homosexual
fornication with persons under 15 and with persons between 15 and 20. In the right column convictions for sexual intercourse with a person of the same
sex 15 and older. Official statistics 1880-1964 give the total number of convictions regardless of the age of those involved. A closer survey based on mate-
rial collected by Rydstrom (2003) has made it possible to distinguish the number of cases involving persons over 15 for the period 1880-1944. From 1965
official statistics distinguish between “homosexual fornication with persons under 15" and “homosexual fornication with persons 15 and older."In 1969 the
age of majority was lowered from 21to 20. Finland: 19011970 chapter 20, section 12, subsection 1 (fornication with a person of the same sex18 years or
older). Before 1924, data are collected in prison statistics which give slightly lower numbers, since only prisoners sentenced to prison, and not those sen-
tenced to hard labor, are accounted for (cf. Lofstrom 1994, appendix €). 1971-99 chapter 20, section 5, subsection 2 (fornication with a person of the same
sex between 16 and 21).
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of consent was set higher for homosexual than for heterosexual acts, for the
purpose of protecting the young from being seduced by older homosexuals.
Next, the age of consent was equalized, most often by abolishing the law which
discriminated against same-sex sexuality. In general, the second step followed
some thirty to forty years after the first. In Iceland and the Faroe Islands it took
considerably longer to equalize the age of consent (52 and 53 years, respectively),
whereas in Greenland the higher age of consent was in force only for 15 years,
between 1963 and 1978. The only radical exception to this pattern is again Nor-
way, where both reforms were carried out in one step in 1972.

Courtroom practice

'The Norwegian Penal Code of 1902 was to become a model for other Scandi-
navian countries. Since it contained the provision that “immoral intercourse”
would only be prosecuted when public interest so demanded, it can be argued
that Norway was actually the first country in Scandinavia to lift the general ban
on same-sex sexuality. With the new law, the number of convictions fell from
an average of 7.5 per year (0.22 per 100,000 inhabitants) during the period from
1879 to 1904 to just 2.2 per year in the period 1905-37 (0.08/100,000). Martin
Halsos has shown that the cases brought to court under the new law almost in-
variably involved sex with minors or violence, and therefore the Norwegian law
can be seen as a precursor of laws in the neighboring countries that were lat-
er explicitly constructed in order to protect minors for homosexual advances.*
However, since the Norwegian law did not explicitly include any age limit it
could be used also in other ways. In 1938 Bergen Town Court convicted 24 men
for sex between adults in connection with a large homosexual affair, but after
that the average again went down to 2.1 cases per year (0.06/100,000) until 1956,
when criminal statistics stopped distinguishing between unnatural intercourse
and “other sexual crimes” (see table 1).

In Denmark, the number of court cases until the decriminalization was
considerably higher, with a yearly average of 13.5 convictions in 1897-1932
(0.45/100,000). The Danish Penal Code that was put in force in 1933 had a
number of provisions regulating same-sex sexual behavior. Section 225 of the
new code stated that the laws against incest, rape, sex with minors, and sex with
persons in a dependent situation also applied in cases of same-sex sexual acts.
Subsection 2 of section 225 (in force until 1976) prohibited same-sex intercourse
with persons under eighteen, and subsection 3 (in force until 1967) penalized
homosexual seduction of youths between eighteen and twenty-one. In 1961, a
fourth subsection was added, prohibiting the buying of sexual services from
persons of the same sex, but after severe criticism it was repealed in 1964. Finally,
section 230 (in force until 1967) of the new Penal Code prohibited the selling of
sexual favors to persons of the same sex. Section 225 could thus be used in com-
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bination with a number of other sections and Danish criminal statistics distin-
guish between convictions for same-sex sexual intercourse with persons under
fifteen and same-sex sexuality with persons between fifteen and twenty-one.

In accordance with Foucault’s theory that modern societies evolve toward
more lenient punishment but also more extensive control, the number of con-
victions for violation of the new set of regulations in Denmark was much high-
er than the number of convictions under the cruder sodomy law that preceded
them. From 1933 to 1954 the yearly average of convictions for same-sex sexual
acts with persons over fifteen was 32.4 (0.81 per 100,000 inhabitants). In the
middle of the 1950s the number of convictions rose sharply, and from 1955 to
1964 the average was 92.3 convictions per year (2.01/100,000). From 1965, how-
ever, when the law prohibiting the buying of sexual services from persons of
the same sex (section 225, subsection 4) had been repealed, until 1976, when
the higher age of consent was abolished, the yearly average of convictions sank
again, to 13.1 convictions yearly (0.27/100.000 inhabitants).

'The Icelandic criminal legislation was similar to the Danish. There was a
general ban on “intercourse against nature” until 1940, when it was replaced by
a similar set of regulations as those adopted in Denmark in 1933. However, the
number of convictions has been so low that it is impossible to draw any statisti-
cal conclusions from it. Between 1885 and 1925, there were 71 convictions for sex-
ual crimes altogether, which gives a yearly average of 1.7 convictions, or 2.2 per
100,000 inhabitants. Out of these 71 cases, only one case (in 1924) is known to
have been charges for same-sex sexuality (see table 8 on page 121). There are no
statistics for sexual crimes from 1926 to 1940, when same-sex sexuality between
consenting adults was legalized in Iceland, but Thorgerdur Thorvaldsdottir’s re-
search has revealed two cases from 1928, one of them involving sex with minors
and the other attempted bestiality. Her investigation in this book also indicates
that between 1940 and 1992, when the higher age of consent was repealed, there
were at least 14 convictions for “Uimmoral acts between persons of the same sex,”
which would correspond to 0.26 cases yearly (0.14/100,000). But statistics are
missing between 1953 and 1965, and there are no statistics on sexual crimes after
1974. More research is necessary before we can know the exact number of court
cases concerning same-sex sexuality in Iceland.

In the Faroe Islands there are only two known prosecutions for same-sex
sexuality between 1866 and 1932, when all such acts were forbidden, but between
1933 and 1985 no less than 28 prosecutions are reported. All of them concerned
sex with minors and 21 of them occurred between 1979 and 1985. In the whole
period this would result in a yearly average of 0.52 prosecutions and in view of
the small population in the Faroes (around 43,000) it would amount to a yearly
average of no less than 1.22 cases per 100,000 inhabitants. By contrast, Green-
land, which has about the same size of the population, displays only two court
cases concerning same-sex sexuality, one from 1938 and one from 1971.
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In Eastern Scandinavia, in both Sweden and Finland, women were included
in the total ban on same-sex sexuality that stayed in the law books until 1944 in
Sweden and until 1971 in Finland.* Criminal statistics of these countries are not
immediately comparable, since the Swedish sodomy law until 1944 covered all

Table 2. Frequency of convictions for same-sex sexuality regardless of the age of the
persons involved in the five Nordic sovereign states, 1879-1992. Yearly averages per 100,000
inhabitants in ten-year intervals.

Denmark Norway Iceland Sweden Finland
1897-1976 1879-1971 1885-1992 1880-1977 1901-1999

1875-1884 0,37 0,00

1885-1894 0,53 0,03

1895-1904 0,81 0,21 0,05

1905-1914 0,59 0,06 0,15

1915-1924 0,27 0,06 0,11 0,13

1925-1934 0,49 0,09 0,09 0,36

1935-1944 1,83 0,17 0,17 1,19

1945-1954 2,42 0,07 0,21 0,78

1955-1964 4,41 0,07 0,11 0,89

1965-1974 0,83 0,12 0,15 0,36

1975-1984 0,22 0,04 0,30

1985-1994 0,12

Sources: Criminal statistics and court records (see note to table 1).
Note: The values from Finland are excluded, since the total number of same-sex sexual acts tried by the courts cannot be calculated. The
figures from Iceland are approximate.

same-sex offences, regardless of the age of those involved, while in Finland only
same-sex acts between persons eighteen years or older were judged under the
sodomy law.”

All in all, there were rather few convictions for same-sex sexuality in Swe-
den until the middle of the 1930s, with 7.6 as a yearly average in 1880-1934
(0.14/100,000). However, the number of cases skyrocketed during the last decade
before decriminalization, with 75.3 convictions per year in 1934-44 (1.18/100,000).
Of these, 8.1 convictions per year concerned sexual contacts with persons be-
tween 15 and 17, and 51.1 were convictions for sex with persons aged 18 and older,
thus a very high share of sex between adults, which is explained by the Swedish
police targeting urinals and cruising parks in the cities during this period. After
decriminalization, from 1944 to 1964, there were 60.2 cases yearly of convictions
for same-sex sexuality with people under twenty-one (0.83/100,000). Among
them, there were certainly many cases of sex with minors under fifteen, but it is
impossible to determine the proportions, since criminal statistics do not make
that distinction and no closer study has been made on court practice during this
period. From 1965, when criminal statistics separate cases of fornication with
persons under fifteen from cases of same-sex sexual acts with persons fifteen
and older, there were totally 27.8 cases per year (0.34/100,000), but only 4.5 cases

27



28

CrimiNaLLY QUEER

per year of same-sex sexual acts with persons between fifteen and twenty-one,
corresponding to 0.06 cases per year per 100,000 inhabitants.*

'The Finnish semi-modern sodomy law from 1889 was different from the old-
er legislation in the other Nordic countries. Like the traditional sodomy laws,
it prohibited both bestiality and same-sex sexual acts, but unlike the older laws
it explicitly limited its scope to “fornication between persons of the same sex,”
and not the more general “fornication against nature.” Moreover, it was com-
bined with a law against fornication with minors (chapter 20, section 7), leav-
ing only cases of same-sex sexual acts between persons over 18 (and bestial-
ity) to be judged under section 12. Two Supreme Court verdicts, from 1933 and
1944, made it clear that section 7 had precedence in case of same-sex fornica-
tion with minors, and that section 12 was only to be used for cases of fornica-
tion with persons of the same sex 18 years or older.> Considering that the con-
victions according to this law exclusively concerned sex between adults, their
numbers are surprisingly high, and in the 1950s a period of homophobia led to
an even higher frequency of prosecutions for same-sex sexuality. From 1901 to
1923, there was an average of only one conviction per year for same-sex sexu-
ality (0.03/100,000).° The number of convictions steadily rose, and in 1924-
48, an average of 8.9 persons were convicted for same-sex sexuality each year
(0.24/100,000). From 1949 to 1958, the frequency of convictions rose sharply
and as many as 54.4 persons (1.31/100,000) were convicted yearly for same-sex
sexuality between adults. During the last decade before decriminalization, 1960-
70, there were still 22.3 convictions (0.49/100,000) per year. After decriminal-
ization in Finland, however, the law on higher age of consent was very rarely
used. From 1972 to 1999, only 10 people were convicted for having had sex with
persons of their own sex between 16 and 21, which makes a yearly average of 0.3
cases (0.01/100,000).

If we try to compare the frequency of convictions for same-sex sexuality be-
tween the countries, we see that there are important differences between the
different jurisdictions, but also that they have some trends and tendencies in
common. To begin with, we can look at the number of convictions per capita
concerning the totality of cases, i.e. convictions for same-sex sexuality regardless
of the age of those involved (table 2). Since the Finnish law of 1889 concerned
only sex between adults, we leave their column blank to begin with.

Before decriminalization, Denmark had the highest instance of convictions
tor sodomy, followed by Norway, whereas Sweden had a very low number of
convictions for same-sex sexual acts. Perhaps this is explained by the fact that
convictions for bestiality are not accounted for in the Swedish figures. As can
be seen in figure 4 in the chapter on Sweden, the number of convictions for
bestiality was much higher than the number of convictions for same-sex sexu-
ality during this time. After decriminalization and the introduction of higher
ages of consent for homosexual intercourse, Denmark is still in the lead when
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Table 3. Frequency of convictions for same-sex sexuality with persons over the age
corresponding to the heterosexual age of consent in the five Nordic sovereign states 1880—
1999. Yearly averages per 100,000 inhabitants in ten-year intervals.

Denmark Norway Iceland Sweden Finland

1897-1976 1879-1956 1885-1992 1880-1977 1901-1999

> 15 years > 16 years > 15 years > 18 years
1875-1884 . 0,00
1885-1894 - 0,01
1895-1904 . . 0,03 0,01
1905-1914 . . 0,08 0,04
1915-1924 . . 0,11 0,06 0,03
1925-1934 0,12 " 0,20 0,12
1935-1944 0,85 . 0,89 0,27
1945-1954 0,81 - . 1,09
1955-1964 2,01 . . 0,85
1965-1974 0,27 . 0,10 0,21
1975-1984 0,10 0,06 0,00
1985-1994 0,01
1995-1999 0,00

Sources: Criminal statistics and court records (see note to table 1).
Note: The values from Norway are excluded since no separate age limit for same-sex sexuality was ever imposed there. The figures from
Iceland are approximate.

it comes to the total number of convictions for same-sex sexual acts. No other
Nordic country comes even close to the Danish figures in the 1940s and 1950s,
whereas Norway on the other hand had extremely few convictions after the
new law with its provision about “public interest” was put in force in 1905. The
Norwegian anti-sodomy statute is not even used to any higher extent in the
19508, when both Denmark and Sweden display a sharp increase in the number
of convictions. Iceland has a very low number of convictions, but because of its
small population, the number per capita is only slightly lower than in Sweden,
and even higher than in Norway.

If we then turn to the figures showing the frequency of convictions for same-
sex sexual acts with persons above the heterosexual age of consent (15 in Den-
mark and Sweden, 16 in Iceland, and 18 in Finland), we see that Denmark is still
in the lead, but that the difference between the Danish and the Swedish figures
becomes less accentuated (see table 3). And now that we can compare the Finn-
ish statistics with that of the other countries, we see that Finland’s figures are
only slightly lower than the Danish in the 1950s. The only Icelandic case con-
cerning sex with persons over 16 was from 1924 and judged according to the old-
er sodomy law.

Thus we see that even if the frequency of prosecutions differed between the
countries, the general trend was that the number of convictions for same-sex
sexuality increased during the 1940s and 1950s. Norway is an exception in this
regard, since the wording of the law made it impossible to use it on a larger scale.
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In Sweden and Denmark that had by then decriminalized “unnatural fornica-
tion,” the number of convictions for same-sex sexual acts with persons under
twenty-one increased sharply during the 1950s. In Finland with its total ban on
same-sex sexuality there was a steep increase in convictions for same-sex sexu-
ality between adults during that time.

In this context, the scarcity of prosecutions for same-sex sexuality in the
very small communities is noteworthy. There were hardly any such prosecutions
in Greenland and only very few in the Faroe Islands (before 1979) and Iceland.
Moreover, these prosectutions almost exclusively concerned fornication with
minors, a pattern which is accentuated by the wave of prosecutions for child
abuse in the Faroes in the early 1980s. The explanation may well be a lower fre-
quency of same-sex sexual acts between adults in small communities. It is to be
assumed that there was a scarcity of sexual partners in smaller places where so-
cial control was stronger. Especially after the notion of a homosexual identity
became more established, it was harder to engage in same-sex sexuality with-
out assuming that identity. The migration of sexual minorities to larger cities
also increased, thus further reducing the number of potential sexual partners in
the villages.>" Finally, there may have been a reluctance to use the law in smaller
communities, because of the social stigma that would fall upon the persons in-
volved.

Scandals and justice

'The decisions to abolish the absolute ban on same-sex sexuality were made un-
der the influence of the ongoing construction of homosexuality and the catego-
rization of homosexuals as victims of a disease they could not be held responsible
for. This coincided with dramatically increased public visibility of homosexual
subcultures. The first Scandinavian country formally to lift the general ban on
same-sex sexual acts was Denmark, where homosexual subcultures developed
earlier and on a larger scale than elsewhere. A homosexual scandal that caused
a sensation in Copenhagen in 1906-7 and contributed to public awareness of
the issue tilted professional opinion in favor of abolishing the criminalization
of homosexuality, and the first proposal to that effect was prepared already in
1912. Another homosexual scandal, the Santeson affair, occurred in Stockholm
in 1907, and also increased the visibility of homosexuality, but the conclusions
drawn in Sweden were not the same. Some voices were raised for decriminaliza-
tion, but to no effect. An affair in Norway in 1886, when Ebbe Hertzberg, a high-
ranking jurist, had to leave his office, was not publicized as extensively, but it did
stir some debate among intellectuals and may have influenced the fathers of the
new Penal Code of 1902. Finland did not have its own public scandal in the be-
ginning of the century but was obviously informed about scandals elsewhere, as
is indicated by the 1907 play Iz the Cellar, where a fictitious homosexual scandal
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shakes the Government’s Department of Education, with explicit references to
the Eulenburg affair in Germany. In Iceland extensive press coverage followed
the prosecution of a famous sportsman for homosexual relations in 1924, and in
1925, the future Nobel laureate Halld6r Laxness commented upon the presence
of homosexuality in Reykjavik. Thus it is reasonable to conclude that the gen-
eral public in Scandinavia became aware of the concept of male homosexuality
during the first two decades of the twentieth century. After that, journalists did
not have to explain the word “homosexuality” every time they used it, and the
discussion of same-sex sexuality among men came out in the open.*

The war
World War Two split the Scandinavian community. All four independent coun-
tries declared themselves neutral at the outset of the war, but as Denmark and
Norway were occupied by Germany, Iceland, the Faroes, and Greenland con-
trolled by British and American troops, and Finland attacked by the Soviet
Union and later fighting on Germany’s side, the Nordic countries and territo-
ries ended up on different sides in the conflict. Sweden remained neutral and
avoided being invaded, at the cost of far-reaching concessions to Nazi Germa-
ny. A wave of critical research has questioned the wartime policies of all these
countries and new approaches in studying the history of the war have been put
forward. Thus, the role of the Danish resistance movement has been re-evaluat-
ed and its significance is now seen in the larger context of national and interna-
tional politics. In Sweden the pro-Nazi sentiment, the export of iron to Germa-
ny, and its unnecessarily restrictive refugee policies at the beginning of the war
have all come under criticism. In Norway, the rash settling of accounts after the
war and the treatment of women who had relations with German soldiers have
been subject to critical study. In Finland, critical research has focused on the ex-
tradiction of prisoners to Germany and the high mortality among Soviet pris-
oners of war. A recent Finnish anthology has emphasized the cultural history of
war, the role of gender, memory and myth, and the history of everyday life in-
stead of traditional political or military history. In all four countries, anti-Semi-
tism was rampant and democracy bracketed during the war years. The Danish
dependencies in the North Atlantic were perhaps those who came out of the
war with best experiences. Their connections with Denmark were cut off dur-
ing the German occupation, which strengthened demands for self-government
after the war, and their economies gained from foreign investments. Iceland de-
clared itself independent from Denmark in 1944, and both Greenland and the
Faroes gained a more far-reaching autonomy after the war.»

'The German occupying forces apparently made no attempt to impose Ger-
man anti-homosexual laws on the occupied Nordic countries or to increase per-
secutions of homosexuals in those territories. In Denmark, sex between con-
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senting adults of the same sex remained legal, but the number of prosecutions
for homosexual prostitution and for homosexual relations with persons under
18 increased in 1942 and 1943. From September 1944 until the end of the war,
however, the Danish police force was dissolved by the Germans, and the rate
of prosecutions for homosexual activities immediately sank. During this period,
the occupational authorities concentrated on combating the resistance.’

In Norway, where the German troops had met more resistance from the be-
ginning, and where the occupation was less lenient, there is no indication that
the German occupation forces targeted homosexuals. On the contrary, there are
testimonies to the effect that some Norwegian men had sexual relations with
German soldiers without being prosecuted. After the war, many women who
had been together with German soldiers, the so-called “German Girls” (¢ys-
ketoser), were attacked by violent mobs, but their gay counterparts were spared
public exposure. In Sweden, the heightened levels of police control continued
during the war, and prosecutions for same-sex sexuality reached peak levels. In
Finland, on the contrary, the number of prosecutions fell during the war. The
war brought no warfare to Iceland, but plenty of British and American service-
men, who enriched the local gay subculture considerably.’

In all five Nordic countries, as in other European countries, the blackout
in the cities created safer circumstances for sexual encounters, and there are
many tales about the electric sexual atmosphere in a dark city where men could
seek sexual encounters unbothered by the police. All over Scandinavia there
was probably an increase of same-sex activity among men, due to the blackout
in cities and the long periods men served in the armed forces, in the close con-
fines of the barracks, dugouts, tents, and trenches. Since women too joined the
war effort in ammunition factories and military volunteer organizations, female
same-sex sexuality also became more feasible through increased opportunities
to expand friendships and form attachments.®

Law reform and homophobia
'The construction of the homosexual in the field of medicine together with de-
velopments within criminal justice brought about the first wave of decriminal-
ization of same-sex sexuality in Scandinavia, between 1933 and 1944. Decrimi-
nalization in Denmark (1933) had been prepared since the beginning of the
century, and in Iceland the new law followed as part and parcel of the new Pe-
nal Code of 1940, largely a translation of the Danish code of 1930. In Sweden,
an amendment to the law met with more resistance, and the Minister of Justice
managed to block the law reform from 1936 to 1944.

'The new laws stipulated a higher age of consent for homosexual relation-
ships, and they explicitly included women as possible perpetrators of unlawful
sexual acts. These regulations corresponded to the new approach to homosexu-
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ality as an inherent characteristic in individual men and women, but they also
reflected a growing anxiety over homosexuality and age.

Many had thought that the new laws would usher in a new era of a more re-
laxed attitude to homosexuality and a greater openness among homosexuals, but
it turned out to be not so. The 1950s were a decade of vehement homophobia,
and the countries where homosexual acts among consenting adults had been
legalized were no exception. In Sweden, a series of homosexual scandals in-
volving the highest social circles, and even implicating the recently deceased
king, erupted in 1951-53, and in Denmark, the so-called pornography affair in
1955 almost crushed the fledgling homophile movement. In Norway in 1953, a
law commission recommended the prohibition of homophile gatherings, and in
Finland the scandals in neighboring Sweden were widely publicized and helped
to establish the popular belief in Finland that homosexuality was rife among
Swedish men.

During the 1950s prosecutions for crimes concerning homosexual contacts
intensified, while homophobic reporting was keenly pursued by the press. It was
in this hostile atmosphere that the Scandinavian homophile movement first
emerged. The founding and the growth of the homophile movement was very
much a joint Scandinavian venture, which in turn was part of a larger Euro-
pean movement. When Axel Lundahl-Madsen (later Axel Axgil) in Denmark
contemplated organizing a homophile group, he wrote to the recently founded
COC in the Netherlands and Der Kreis/Le Cercle in Switzerland asking for ad-
vice.3* Two traits were to be typical of the Scandinavian movements: a high level
of organization outside the capital areas and good international contacts. In the
larger Nordic countries, tensions between the capital area and other towns have
been a constant feature throughout the history of homosexual organizations,
and many an annual convention has been dominated by efforts to rewrite an
organization’s constitution so as to give the provinces more say on the national
level.

In Denmark, the Federation of 1948 (Forbundet af 1948) chose a discreet
name that signified the year it was founded. It was not founded in Copenha-
gen, but in the provincial town of Alborg, perhaps as a response to needs that
the commercial scene in the capital could not satisfy. Two years later, the Nor-
wegian and Swedish branches of the association became independent organi-
zations. The Norwegian activists kept the same name as their Danish mother
group, calling their organization simply The Norwegian Federation of 1948 (Dez
Norske Forbundet av 1948, or DNF '48), but in Sweden the new group changed
their name to the National Federation for Sexual Equality (Riksforbundet for
Sexuellt Likaberittigande, or RFSL), thus alluding to the name of the highly
successful Swedish sex reform movement, the National Federation for Sexual
Educaton (Riksforbundet for Sexuell Upplysning, or RFSU). The three Scandina-

vian homophile organizations maintained close connections, and members and

33



34

CrimiNaLLY QUEER

leaders frequently visited each other. In Sweden the new group soon expanded
through a new chapter in Gé6teborg, and the first openly gay person in the coun-
try came from a provincial town, which he had to leave after being completely
ostracized when his homosexuality became known. A correspondence group,
Albatross, was set up to cater to the needs of those members living outside the
urban centers.’*

Sex liberalism in the 1960s and 1970s
The 1960s sexual liberation in no way prioritized the emancipation of homo-
sexuals - instead, it was the liberation of heterosexual sex that was focused on -
but in the long run the new climate of openness did contribute to a more per-
missive attitude toward homosexuality, and in Finland heterosexual intellectu-
als demanded the decriminalization of homosexuality. In the early 1970s new
radical groups emerged: the Gay Liberation Front (Bassernes Befrielses Front) in
Denmark, the Red Faggots (Roda Bigar) and the Homosexual Socialists (Ho-
mosexuella Socialister) in Sweden. In Norway the gay movement split in two in
1976. A new umbrella organization, the Joint Council for Homosexual Organi-
zations (Fellesridet for Homofile Organisasjoner, or FHO), was influenced by rev-
olutionary socialists, who saw the struggle for gay rights as part of a more com-
prehensive social revolution, while DNF-48 chose a more reformist path and
expelled the radical elements.®

Not only were existing gay movements radicalized and new socialist groups
created in the 1970s, but countries where no previous movements had exist-
ed now saw their first gay and lesbian activist groups emerge (see figure 1).
When the first Finnish gay rights group was set up in 1967, the 1889 law for-
bidding “fornication with a person of the same sex” was still in use, and sexual
refugees along with economic refugees emigrated in great numbers to neigh-
boring Sweden each year. The Group of the Second Ray (7visen siteen ryhmi)
was a short-lived, politically radical group whose manifesto anticipated many
of the thoughts of the 1990s queer movement. Its work was continued in 1968
by Psyche (Psyke), and in 1974 the Finnish association Sexual Equality (Se4suaa-
linen Tasavertaisuus, or SETA) split off from Psyche, which had become more
community-centered. SETA was more political and began to work for abolish-
ing the legal and social discrimination of sexual minorities.*> In Iceland there
was hardly any legal persecution, but homosexuality was invisible and socially
stigmatized, and the stream of sexual refugees to other countries was perhaps
proportionally greater than from Finland. The Icelandic gay and lesbian move-
ment was founded in 1978 and immediately began lobbying to increase gay and
lesbian visibility and respect for homosexuals in Icelandic society. Faithful to the
Danish tradition, it chose the name Association of 78 (Samtikin ’78), referring
to the year when it was founded. In the beginning its main concern was visibil-
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ity and social support rather than legal reform. Not until 1992 were the ages of
consent equalized in Iceland, whereas Denmark and Sweden had already taken
this step during the late 1970s.#

A third wave of gay and lesbian organizations recently led to the founding of
gay and lesbian groups in the smallest Scandinavian countries. The Light (Qaa-
maneq) in Greenland was founded in 2002, and its Faroese counterpart The
Peace Bow (Fridarbogin) in 2003. These two groups show that the call for gay
and lesbian rights is now less than ever solely an urban phenomenon, but some-
thing that reverberates throughout the Nordic countries. Still, some members
prefer to remain anonymous, revealing the difficulties faced by lesbians and gay
men in smaller communities.

Final abolition of discriminatory laws

Finland and Norway were the last two countries in Scandinavia to lift the gen-
eral ban on homosexuality, but they did so from very different starting points
and with very difterent results. Norway had a law that criminalized only male
same-sex sexuality and was seldom used. The Finnish law criminalized both
male and female same-sex sexuality and was used fairly often. In both coun-
tries, however, there were strong Christian and conservative groupings opposed
to decriminalization, and in both countries the main effect of the law was to in-
timidate homosexuals and prevent them from living openly. When Finland le-
galized consensual same-sex sexuality between adults in 1971, a higher age limit
was set for homosexual contacts as a concession to decriminalization’s oppo-
nents. In addition, the so-called “Encouragement Act” (kehotuskielto/uppman-
ingsforbudet), an amendment to the clause on indecent behavior that made it
illegal to encourage others to homosexual behavior, was adopted. The law was
hardly ever enforced, in spite of repeated attempts by Finnish gay activists to be
prosecuted for violation of it in order to make a case against it, but it neverthe-
less helped create an atmosphere of self-censorship.# As opposed to the reser-
vations resorted to in Finland, Norway went all the way in 1972 by decriminal-
izing homosexuality altogether and fixing the age of consent at 16 years for both
heterosexual and homosexual intercourse.

In the 1970s, amending the unequal age-of-consent laws was for long the
highest priority of many of the Scandinavian gay and lesbian groups. These laws
were the ultimate proof for homosexuals that they were seen as second-class
citizens and a menace to society, and the struggle against such laws became an
important matter of principle.* As already mentioned, Norway was in practice
the first country to lift the absolute ban on same-sex sexuality in Scandinavia
by specifying the law’s enforcement conditional on “public interest.” Formally, it
was the last country to abolish the obsolete law on “unnatural intercourse” and
bestiality, in 1972, but at the same time a forerunner in abolishing all criminal

35



36

CrimiNaLLY QUEER

legislation discriminating against homosexuality. No higher age limits were im-
posed, and homosexual intercourse was in no way treated difterently from het-
erosexual intercourse in criminal law.

It was during the 1970s that homosexuals became openly visible in Scandi-
navian societies, and mainstream politicians began discussing the social situa-
tion of homosexuals. After intense lobbying by the Federation of 1948, the Dan-
ish Parliament lowered the age of consent and made it equal for homosexual
and heterosexual contact in 1976. The Swedish Parliament followed suit in 1978
and at the same time appointed a commission to study the situation of homo-
sexuals and to present suggestions for improving it. In the same year, the higher
age of consent that had been in force only fifteen years in the new Greenlan-
dic Penal Code, was abolished, but the Faroe Islands waited until 1988 before
adopting the Danish law amendment.

As in Sweden fourteen years earlier, the Icelandic Parliament in 1992 abol-
ished the discriminatory age-of-consent law and at the same time appointed a
commission to further the social equality of gay and lesbian citizens. In Finland,
repealing the higher age limit and the prohibition of encouragement to homo-
sexuality had to wait until a penal code reform involving all sexual crimes was
completed and passed by the Parliament. It was thus not until 1999 that the
last Scandinavian criminal laws discriminating against homosexuals were abol-

ished.

Conclusions
'The particular Scandinavian models of allowing, controlling, and endorsing ho-
mosexuality emerged within and through a climate of modernism. There are
important differences between the five countries in the area, and the Scandina-
vian type of welfare state has been called “a model, with five exceptions.”s As
an example, we can cite the different approaches to the AIDS crisis adopted in
Denmark and in Sweden during the 1980s. Whereas Sweden introduced a law
banning sauna clubs and strengthened its law on venereal diseases, Denmark
abolished the law on venereal diseases and concentrated on information about
safe sex in the sauna clubs.# Significant differences exist even between various
parts of the Danish kingdom, as the contrast between a homophobic discourse
in the Faroe Islands and a more permissive climate in continental Denmark il-
lustrates. Also, there are inconsistent national policies like, on the one hand, the
protracted legislative battle in Finland for lowering the age of consent or for
adopting a law on registered partnerships, and on the other, a long period of un-
regulated assisted insemination, which made Finland a safe haven for lesbians
wanting to become mothers.#

But on the whole, the historical development regarding same-sex sexual-
ity and criminal law has been remarkably uniform in the Scandinavian coun-
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tries. Even if taking the legislative steps has varied temporally a decade or more
between individual countries, the overall development shows strong parallels,
and the contents of the laws adopted and repealed are also very similar. In this
respect, Scandinavia is linked to a wider Northern European development.
'The adoption of laws on higher ages of consent for homosexual relations was
the result of a prevalent fear that perverted adults could corrupt young people
through seduction. And the inclusion of women in legal discourse was the ef-
fect of a medicalized understanding of homosexuality and the endorsement of
the “third-sex” model in legislative reforms.

Wohat stands out as specifically Scandinavian in this context is the compara-
tively early decriminalization of same-sex acts, and the shared belief in scientif-
ic methods to solve social problems, coupled with a strong egalitarian ideology.
'These important characteristics also laid the basis for more recent developments
in contemporary Scandinavian societies, such as the introduction of laws on
registered partnership for same-sex couples in all five sovereign countries, and
to the general recognition of gay and lesbian rights high up within the political
establishment.
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CHAPTER I

Women and the Laws on
Same-Sex Sexuality

by Kati Mustola and Jens Rydstrom

This chapter will explore the place of female same-sex sexuality within Scan-
dinavian criminal discourse and look at its history from a wider European per-
spective. Ever since the earliest written laws in Europe, erotic intimacy between
women has appeared in criminal legislation and been subjected to judicial dis-
ciplinary action. Yet these instances have been subtle and scattered, and crimi-
nal prosecutions against women for same-sex sexual acts appear as mere drops
in the ocean when compared to the bulk of male cases on the same charges.
Women with lesbian desires have been vulnerable to the physical and structural
violence suffered by all women throughout history, but they have largely been
spared the state-induced judicial violence faced by homosexually-inclined men.
Indeed, in many circumstances, close companionship with other women could
be an opportunity for independence from men. Entering sex-segregated estab-
lishments like convents, nursing schools, or the Salvation Army, or setting up a
private household or a business with another woman saved many women from
domestic violence, reproductive labor, and male domination.!

Here, we will trace the histories of some of those women who were charged
with same-sex crimes in the Nordic countries and we will discuss the place of
female-female sexuality in criminal discourse. First, the legal status of lesbian-
ism within sodomy statutes and the possible reasons for inclusion or exclusion
of women in these regulations will be considered. Second, the process of includ-
ing women in the modern homosexuality paradigm is examined and its conse-
quences for twentieth-century criminal law are explored.

Origins

Throughout Western history same-sex sexual behavior between women has
mostly 7ot been legally regulated. Western, Judeo-Christian views on sexuality
were closely connected to procreation. The Mosaic Law of the Old Testament
denounced sexual acts which did not lead to procreation, and procreation was
to take place only within marriage. The major concern with prohibited sex acts
was the waste of male semen, and, following this logic, male masturbation, dif-
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ferent-sex anal intercourse, sex between men, and bestiality were all forbidden
forms of sexual activity. Sexual acts between women were unthinkable. Yet, in
the medieval and early modern period women were not considered any less lust-
ful than men. On the contrary, they were believed to have an immoderate erotic
desire, and women’s sexuality was definitely an area that both religious and sec-
ular authorities strove to control. Women were often brought to trial for sexual
misconduct, though almost invariably in connection with heterosexual contact.
According to historian Judith Brown, the phallocentric hierarchic framework
underlying European discourse made it difficult to imagine that women could
be drawn to other women, even if it was generally acknowledged that men could
be sexually attracted to each other. Unsurprisingly, women made up only a tiny
minority among those accused of illicit same-sex behavior in Europe during the
medieval and early modern period. There were several prosecutions in Spain,
four cases are known from France, two from Germany, a single case from both
Switzerland and Italy, and twelve from the Netherlands.*

'The handful of court cases involving women show, however, that there was
another, although much weaker strand running through Western history, a
strand which included the unthinkable. In his letter to the Romans, Saint Paul
referred to pagans who rejected the one true God, and stated: “God gave them
up unto vile affections: for even their women did change the natural use into
that which is against nature.” Some church authorities, following Paul, have
included female same-sex acts in their list of sins. The most influential of them
was Saint Thomas Aquinas (1225-1274), who in his Summa theologiae listed under
the rubric of lust four categories of vice against nature: masturbation, bestial-
ity, coitus in an unnatural position (meaning different-sex anal and oral inter-
course), and “copulation with an improper sex, male with male and female with
female.”

Occasionally, secular laws included references to female-female sexuality.
One of these token mentions of sexual acts between women can be found in the
Law of the Holy Roman Empire, Constitutio Criminalis Carolina, promulgated
by the German Emperor Charles V in 1532: “If anyone commits impurity with
a beast, or a man with a man, or a woman with a woman, they have forfeited
their lives and shall, after the common custom, be sentenced to death by burn-
ing.”s It has been suggested that Scandinavian legislation was influenced by the
Carolina, and that the criminalization of female homosexual acts in Sweden and
in Finland in the nineteenth century can be traced back to the legacy of Caro-
lina.® This applies also to Austria, which was one of the rare European countries
where female same-sex acts constituted a criminal offence.” On the other hand,
many Central European countries which were under the direct rule or within
the more immediate sphere of influence of the Habsburg Dynasty during the
sixteenth century did not follow the example set by Carolina of criminalizing
female same-sex acts.
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Many women could obtain freedom from the dominance of men by becoming business associ-
ates. Greta Rydstrom (1898-1991), to the left, and Elsa Niklasson (1898-1976) met at a horticultural
school in southern Sweden and stayed together for the rest of their lives. They ran a market gar-
den outside Stockholm and were respected as a couple by their families of origin. Here on an ex-
cursion to Norway ca 1920. The text under the picture is Norwegian for “We Two.” Photo: Elsa Nik-
lasson. In Jens Rydstrom'’s possession.

Denmark, Norway, and Iceland
In early modern Scandinavia, there was a clear difference in legal attitudes to
female same-sex behavior between its western parts, under the rule of the dou-
ble monarchy Denmark-Norway, and its eastern parts, consisting of Sweden-
Finland. The Danish Law of 1683 put the terms succinctly: “Intercourse which
is against nature is punished by fire and flames.” In commentaries on the law
and in later court practice it was stressed, however, that for a crime to have been
committed, the law required res in re et effusio seminis (the thing in the thing and
effusion of semen), in other words, penetration and ejaculation.® Such wording
made it unlikely that women would be prosecuted for same-sex sexuality, even if
they had engaged in sexual acts involving genital contact with other women.
Four years after the Danish law had been introduced, King Christian V pro-
mulgated a law for the Norwegian kingdom, the Norwegian Law of 1687, which
was modeled closely after its Danish counterpart. Its sodomy statute carried
the same number and exactly the same wording as the Danish Law.? As a result
of the Napoleonic wars, Norway in 1814 became an autonomous kingdom and
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joined with Sweden in a union that lasted until 1905. In 1842, some twenty years
before Denmark, a new Norwegian Criminal Law was introduced (Kriminal-
loven 1842), with its chapter 18, section 21 retaining the wording of the old stat-
ute on intercourse against nature but reducing the punishment from death pen-
alty to hard labor. Despite its gender-neutral wording, it was almost exclusively
applied to men.”

However, in 1845 three women were prosecuted for “intercourse against na-
ture”in Northern Norway. The 68-year-old matron Simonette Vold had for years
engaged in various sexual activities with two younger women employed in her
household. Since most of it had taken place before the new law was introduced,
their crime was to be judged under King Christian V’s Norwegian Law of 1687.
'The District Court of Helgeland sentenced Ms. Vold to eighteen months’ hard
labor and the two other women to fifteen days’seclusion on water and bread, but
the verdict was appealed, and in 1847 the case was tried by the Supreme Court
of Norway. The crucial question the court had to grapple with was whether the
women’s actions were punishable under the law. Simonette Vold only confessed
to having indulged in an activity she called “slapping flat-cheek” (daske Flad-
kind), which was described in the court to mean that she lay on top of the other
woman and “behaved just like a man during such an affair.” But according to the
other two women, she had on many occasions used an artificial penis, which she
had made of velvet and which the women referred to as a “loose fellow” (Zosfyr).
A witness testified to having heard one of the servants yell at her employer dur-
ing an argument, “You are never more satisfied than when you can ride on the
girls with both the loose one and the fastened,” referring to the loose dildo (the
loose fellow) and another one that could be strapped on. The court considered it
likely that this had occurred, “especially since Ms. Vold, according to the decla-
rations of the other defendants and of the physician, did not have an extraordi-
narily large clitoris, which, as some examples show, can serve to satisfy the sexual
drive between women.” The absence of a large clitoris seems to have been read
as an indication that she had had to resort to the use of a manufactured device.
'This line of argument reflected the influence of early modern continental dis-
course on clitoral hypertrophy, tribadism and hermaphroditism as mutually im-
plicated sexual aberrations, but the court was still at a loss to decide whether the
use of a dildo would constitute a criminal act, according to the law.”

'The first justice to cast his vote was of the opinion that since the acts in ques-
tion had happened so long ago, the women should be sentenced to death un-
der the old law, which prescribed burning at the stake, but then “naturally” they
were to be pardoned and punished with hard labor instead. The second voter,
Ulrik Anton Motzfeld, contended that the acts committed by the women would
hardly count as “intercourse against nature,” asserting that “it is highly improb-
able that Christian V would have wanted such sensual and voluptuous frictions,
in no way analogous with an actual concubitus, to be punished by fire at the
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stake. With such an interpretation of section 6-13-15 of His Norwegian Law,
too many sensual young women would probably have been burnt.” He did not
argue for acquittal, however, but said that such a crime as the women in ques-
tion had made themselves guilty of should be punished by hard labor in analogy
with the older statute. The court’s majority voted with Motzfeld and the women
were sentenced, Ms. Vold to one year’s hard labor and her two younger servants
to fifteen days’ seclusion on water and bread.”

Only seven years later, in 1854, another case involving same-sex sexual rela-
tions between women came before the Supreme Court of Norway. Anne Marie
Johannesdatter and Karen Dorthea Oladatter both lived in Christiania, as Oslo
was then called. They had engaged in penetrative sex with each other, using their
underpants, which they had twisted together into a bundle, as a penetrative de-
vice. Christiania Town Court had sentenced them to six and eight months”hard
labor, respectively, and required them to pay the cost of the trial. Anne Marie
accepted the verdict, but Karen Dorthea appealed the sentence, mainly because
of the money involved. The Supreme Court was once more split on the decision,
but the final verdict was to acquit the defendant. Several justices referred explic-
itly to the verdict of 1847, but the majority of them rejected the idea that it would
be a binding precedent, since it in principle had been based on an interpretation
of the Norwegian Law of 1687, and not of the Criminal Code of 1842. As a result,
the new verdict established the practice in Norway of women not being judged
under the anti-sodomy statute.® When the Norwegian law was modernized in
1889, the section’s ambiguous wording was clarified, and the new law stated that
the crime to be punished was “fornication between persons of the same sex.”

In Denmark the new Penal Code of 1866 retained in section 177 both the
wording of the crime’s description and the recommendations concerning its ap-
plication as they had been formulated in King Christian’s Law of 1683, but sub-
stituted hard labor (forbedringshusarbejde) for capital punishment. According to
Danish criminal statistics, one woman was convicted for violation of section 177
of the new law in 1897. From the official statistics we learn that she was mar-
ried and between 30 and 4o years old, and that she was tried by a rural court,
but the exact nature of her crime is not clear. She might well have been accused
of same-sex sexuality, but just as likely of bestiality or “unnatural” sex with a
man."

In Iceland the Penal Code of 1869 was patterned on the Danish Penal Code
of 1866. In keeping with its model, the section proscribing unnatural intercourse

was overtly gender-neutral. However, the particular word used for “intercourse”

(samredi) implied penetration and ejaculation, so the situation was in effect
much the same as in Denmark and Norway. There are no known cases of pros-
ecution of women under this section.
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Sweden and Finland

On the eastern side of Scandinavia, the situation was quite different. In Swe-
den-Finland, Finland being part of the Swedish realm until 1809, written laws
from the thirteenth century contained no provisions against same-sex sexuality
although they stipulated that perpetrators of bestiality were to be buried alive.
To the 1608 edition of King Christopher’s Land Law of 1442, an appendix was
added with several rules quoted from Leviticus, among them a ban on sexual
contact between men. Following the gender-specific definition used in Leviti-
cus 20:13, the Swedish Law also came to exclude women from the scope of sod-
omitic crimes: “Thou shalt not lie with a man as with a woman, for that is an
abomination; they shall both be put to death, their blood is upon them.”*

But in a legislative proposal prepared in 1609, which never became law, both
men and women were viewed as possible culprits:

Any person who through the devil’s instigation and one’s own evil lust commits

bestiality and indulges in fornication with some bovine or any other dumb animal,

or else a man with a man, a woman with a woman, commits such unnatural un-
chastity; if anyone is caught in the act or bound to it by good witnesses, so that the
district jury can try the case and find him or her guilty of such an evil deed, then
the district judge shall convict that person to be buried alive or to be burned at the
stake with the same animal with which the act was committed, for they are not
worthy to live on this earth.”
Even in this proposed law, bestiality still remains the focal point of interest, and
other forms of sodomy are presented in a subordinate clause. “Or else a man
with a man, a woman with a woman” may be interpreted as introducing a num-
ber of possible deeds that are to be judged in analogy to the main crime. Oth-
erwise, its wording is similar to that of the Carolina, the main difference being
that the proposed Swedish law from 1609 includes being buried alive as an al-
ternative punishment, probably a legacy from the medieval regulations concern-
ing bestiality.

In the eighteenth century a new comprehensive law for Sweden and Fin-
land was introduced, the Law of the Swedish Realm of 1734 (Sveriges Rikes Lag),
which contained no regulations on other kinds of sodomitic sin than bestiality.
But this was to avoid spreading word about the other two abominable sins of
Sodom, as explained in the preparatory works on the law: “It does not seem de-
sirable to include them, and it is better not to mention them at all, as if in igno-
rance, because a punishment will certainly present itself in the unfortunate case
that someone is found guilty of such acts.” Analogical interpretations like this
were fully recognized in the legal practice of the time.”

As before, the law prohibiting bestiality was gender-neutral. Though not ex-
plicitly penalized in law, some people were tried and executed for same-sex
offences, since the courts could refer to the Law of God in Leviticus or ar-
gue that such crimes were analogous to bestiality. Twenty such cases have been
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found, but all of them deal with sex between men. However, a number of wom-
en were prosecuted in the seventeenth and eighteenth centuries for wearing
men’s clothes, committing marriage frauds, and undertaking other profane or
fraudulent deeds when they, in male disguise, had married other women and ap-
propriated social roles defined as a male preserve, including sexual relations with
women.”

Nineteenth-century European legislation

On the European mainland, female same-sex sexual acts were defined as a crim-
inal offence in Prussian law until 1847, when a gender-neutral definition of un-
natural behavior suddenly and without any discussion disappeared from a bill
during the revision of the Penal Code. The bill was passed and came into force
in 1851. Gisela Bleibtreu-Ehrenberg believes that this decriminalization of acts
between women in Prussia was an omission due to a mistranslation from Latin,
and not a deliberate decision. In an earlier proposal of 1843 the penal offence was
described as “unnatural gratification of the sexual instinct through sodomy.”>
In the next proposal, drafted in 1846, the passage was condensed simply to “sod-
omy.” When this was translated back into German in the final version, it came
to read “unnatural fornication between persons of the male sex or by humans
with animals.” The loanword “sodomite” (Sodomif) was understood in everyday
German to mean “boy-molester” (Knabenschinder). Bleibtreu-Ehrenberg sug-
gests that there had been so few trials for female sodomy that the legislators
forgot that the former law had actually included both sexes. The last one of the
two known German cases of female sodomy had taken place more than a hun-
dred years earlier, in r721. If decriminalization of sexual acts between women
had been intentional, she claims, there would exist some evidence of a discus-
sion of whether or not women ought to be excluded from the scope of the law,
but instead of any such record there is just silence.”

This explanation has been criticized by Jérg Hutter, who finds it improb-
able that the jurists would have made such a mistake, given their knowledge
of Latin and ancient jurisprudence. He claims that it was a new definition of
sexuality that led to the omission of women from the new legislation. In the
early nineteenth century it was the external resemblance to the God-given act
of procreation that defined sexuality, not the satisfaction of sexual desire. That
paradigmatic understanding of sexuality made it easy to define and condemn
penetrative sex between men, but in order to understand female same-sex sexu-
ality, various theories had to be invented about large clitorises that would allow
tribades to take a penetrative role in the sex act. In 1819 a German forensic spe-
cialist referred to fornication between women as “just a kind of masturbation.”
According to Hutter, it was not until the end of the nineteenth century that the

47



48

CrimiNALLY QUEER

new science of sexology made it possible to include women in the criminal dis-
course.*

Section 143 of the Prussian Penal Code of 1851, which prohibited male same-
sex sexuality only, was reinstated in unchanged form as section 175 in the Penal
Code of 1870 of the unified German Empire. It may have served as the model
for a corresponding prohibition incorporated in the original 1884 proposal for
the Penal Code of the Grand Duchy of Finland, as the similarity in wording in-
dicates: “if a person of the male sex fornicates with another person of the same
sex.”?s

Magnus Hirschfeld reported in 1914 in his monumental Homosexuality in
men and women that there were six European countries where criminalization of
sexual acts between women was either newly established or retained in contem-
porary criminal codes adopted since the mid-nineteenth century: Greece (1834),
Austria (1852), Sweden (1864), the majority of the Swiss cantons (1844-99), Fin-
land (1889), and the Netherlands (1911).?¢ In all countries where women were in-
cluded, the number of prosecutions against women was considerably lower than
those against men. In Finland the proportion of women of all convicted persons
between the years 1894 and 1971, while the law was in force, was less than 5 per-
cent. In Sweden the proportion of women was 0.8 percent between 1880 and

1944.7

Modern criminal discourse

'The inclusion of women in European sodomy laws has thus been the exception
rather than the rule. On the one hand, placing major emphasis on penetration
and ejaculation, as was the case in Denmark and in Norway, resulted in legis-
lation that all but exempted women from punishment for same-sex sexuality,
although they could be severely punished for a number of other sexual crimes.
On the other hand, women were dropped from the Prussian Penal Code of 1851,
which served as a model for many nineteenth-century penal codes. So, whereas
countries that had been influenced by the Napoleonic Code Pénal did not penal-
ize same-sex sexuality at all, those following the German tradition from Caro-
lina onward penalized most often only acts between men.

But during the twentieth century the development of other discourses led
to the inclusion of women in the modern statutes that prescribed a higher age
of consent for homosexual than for heterosexual relations. The rapid progress
of medical science in general and of sexology in particular in the course of the
nineteenth century brought about changes also in the forensic and criminologi-
cal discourses on sexual offences. The old criterion of sex offences requiring pen-
etration and ejaculation was gradually replaced by new ways of conceptualizing
sexual transgressions. They were no longer seen as isolated acts of wickedness,
but as the result of innate or acquired proclivities. All intimacy between persons
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of the same sex became symptomatic of the recently constructed sexual inver-
sion, later to be called a homosexual orientation. This radically new interpreta-
tion called for setting up new priorities in the legal domain. It was no longer the
tear of blasphemy or defiling the sacred order of creation, but the fear of the cor-
ruption of youth along with the desire to combat “moral degeneration” that lay
behind the regulation of sexuality. The new method of responding to the threats
was to restrict contacts by means of a higher age of consent, and this new con-
struct included women.

In the Netherlands, where sodomy had been decriminalized during the Na-
poleonic era, same-sex sexuality was once more included in the criminal law in
1911 in the form of a higher age of consent for homosexual relations, applicable
also to women.* The Dutch legislation was followed by similar laws in other
countries, which often continued to couch “the unspeakable crime” in a veiled
language and to restrict the law’s application to men.

In Germany, when section 175 of the German Penal Code was modernized
and its scope was extended in 1935, there was discussion about whether to include
women in the new wording. The German Penal Code Commission concluded
that it should continue to punish men only. Whereas homosexual men wasted
their procreative potential completely, the Commission argued, this seemed to
be less the case with homosexual women, and since the vice was less widespread
among women, they thought, the danger of seduction of young women was less
imminent. Furthermore, since women’s ways of expressing friendship were gen-
erally more intimate than those of men, a criminalization of lesbian sexuality
would lead to difficulties in verifying criminal activity, as well as to too many
denunciations of innocent relationships. Finally, the Commission argued, the
greatest danger in male homosexuality was that it corrupted public life, which
was not the case with lesbianism, because of the modest role women played in
public life.>

According to the new wording of the German law, same-sex sexual acts be-
tween adult men were punishable with imprisonment, but if the offender was
under 21 he could be exempted from punishment. In section 175a, harsher pun-
ishment was stipulated if violence had been used, if one party was in a position
of dependency on the other, if one was over and the other under 21 years of age,
or if money was involved. These provisions corresponded closely to those stipu-
lated in other countries, where homosexuality had been legalized and instead a
higher age of consent was introduced that also applied to female-female acts.
In some ways, then, the Nazi revision of section 175 in the Penal Code of 1935
had notable similarities to revisions made in other European countries where
homosexuality was decriminalized. Apart from the crucial difference that the
German statute also kept the general ban on male same-sex sexuality, many of
its new provisions equaled those enacted in Denmark, Iceland, and Sweden at
about the same time. In effect, the question of including or excluding of women
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in the new legislation seemed to depend on whether the general ban was to be
lifted or not. In some countries, the old statute remained unchallenged, but in
some Scandinavian countries, revisions of penal codes involved a modernization
of the anti-sodomy clause.>

Modern Scandinavia
In 1933 the new Danish Penal Code decriminalized same-sex sexuality between
consenting adults but imposed an age of consent of 18 years on same-sex sex
partners (as opposed to 15 for heterosexual relations), and included sex between
women in the new law. The age limit was extended to 21 years if the advantage
of age and experience was misused to seduce a same-sex partner. Similar pro-
visions against homosexual seduction of young adults in dependent positions
were later adopted in Iceland, Sweden, and Finland. When Iceland introduced
its new penal code in 1940, it was basically a translation of the new Danish code.
As a result, lesbian sexuality was formally subject to a higher age of consent,
though it does not seem that any women were ever prosecuted under that law in
Iceland. Similarly, when the ban on unnatural fornication was lifted in Sweden
in 1944, women were included in the new law, which stipulated an age limit of 18
years for homosexual relations (compared to 15 years for heterosexual ones).
'The Danish Penal Code was introduced simultaneously in the Faroe Islands,
but in Greenland the circumstances were different and somewhat more compli-
cated. Until 1954, Danes in Greenland were subject to the Danish law, while the
indigenous population was generally judged by local courts according to custom
law. A comprehensive Criminal Code for Greenland (Kriminallov for Gron-
land) was introduced in 1954, but it was not until 1963 that a law on a higher age
of consent for homosexual relations was enacted. It included women, and re-
mained in force until 1978, but no conclusive investigation has been carried out
to determine whether any women were actually prosecuted for violating it."
'Thus the laws prohibiting “unnatural fornication” were replaced by laws reg-
ulating “homosexual fornication,” a concept in which women were generally in-
cluded. In this context, the fear of homosexual seduction led to laws imposing a
higher age of consent on homosexual relations, both male and female. In Nor-
way the general ban on “unnatural fornication” between men was not repealed
until 1972, despite proposals made in 1925 and 1953 to replace it with a higher
age of consent that would also have applied to women. The old law was seldom
used, however, so the Norwegian gay and lesbian organization DNF-48 lobbied
only cautiously for its abolition because a law reform was likely to extend legal
regulation to female homosexuality. When the ban was finally abolished in 1972,
it was not replaced by any other law constraining homosexual behavior. The re-
form brought about an equal age of consent for homo- and heterosexual rela-
tions, 16 years in both cases.* Thus Norway skipped one of the phases of legal
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control that characterize most of the other Northern European countries: the
period with a higher age of consent for homosexual acts including women.

Since the total prohibition of same-sex sexuality in Finland had already in-
cluded women, it was only to be expected that female homosexuality would also
be included in the new anti-homosexual legislation - a higher age of consent
and a prohibition of encouragement to homosexuality - that replaced the old
law in 1971. Very few people, and probably no women, were prosecuted for vio-
lation of the higher age-of-consent law.

Thus, the typical legislative remedies for the twentieth-century fear of ho-
mosexual seduction of youth were a higher age of consent for both male and fe-
male homosexuality, and laws against male homosexual prostitution. In practice,
however, the new laws on higher ages of consent were rarely employed against
women.

Legal practice
As mentioned before, Norway never had any legislation explicitly prohibiting
female same-sex sexuality, and after 1854 no women were ever brought to court
for such crimes. Following the example of the Danish law, Iceland introduced
a higher age of consent for both gay and lesbian relations in 1940, which re-
mained in force until 1992, but according to available statistics, no women were
ever prosecuted under this law. But in Denmark a higher age limit replaced the
general ban on homosexual sex in 1933, and until the ages of consent were made
equal in 1976, a total of 19 women were convicted for violations of that law. Of
these, nine were convicted for having had sex with girls aged between 15 and 18,
one was convicted for having used violence, one for seducing a woman under 21,
and eight for having had sex with girls under 15.3

In one instance from 1942, a married couple had brought home from a res-
taurant a 19-year-old girl and both spouses had had sex with her. The wife was
sentenced to four months in prison on the charge of using the advantage of age
and experience to seduce a person under 21 of the same sex, on the basis of sec-
tion 225, subsection 3. Her husband received the same punishment for complic-
ity according to section 23 of the same law.3* In 1956, no less than four women
were convicted for same-sex offences in that single year, coinciding with a peak
in the number of prosecutions of men, as a result of the so-called “pornography
affair.” One of the women’s cases involved a 21-year-old woman who had had
sex with a 16-year-old girl, sometimes using a homemade dildo. They had had
sex over 20 times in the course of a month, and the defendant said it all started
on her initiative, but that the girl “was keen on continuing the relationship.” The
defendant had thought it was legal as long as the girl was over 15, and the girl
had told her that she had already “slept with her sister” and that she had also had

relations to men.»
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Very few women, when compared to men, were thus convicted for “sexu-
al immorality with a person of the same sex” (konslig usedelighed med en Person
af samme Kon) in Denmark during this period, and almost half of them were
brought to court on charges that involved other unlawful sexual practices. In
another case, from 1972, a heterosexual couple was accused of raping a 19-year-
old girl whom they had invited to their home after a night in a restaurant, and
of forcing her by violence to have sex with both of them. The husband was sen-
tenced to eighteen months in prison for rape and complicity in same-sex rape,
and his wife to six months in prison with suspended sentence.* Thus, the legal
control of same-sex sexuality resulted in numerous prosecutions against men,
but also sporadically affected women. One significant difterence between male
and female cases is that all known cases with women involved are connected to
the private sphere of the home. For the obvious reason that women did not have
full access to the public sphere, their sexual encounters took place in different
surroundings than men’s.

In both Sweden and Finland, women were included in the general ban on
“unnatural fornication” that was in force until 1944 in Sweden and until 1971
in Finland. After that, there was a higher age of consent until 1978 in Sweden
and 1999 in Finland. Before 1935 only a handful of cases are known from either
country where women were prosecuted, three in Sweden and four in Finland
(see table 1).7 But from the late 1930s onward the figures begin to grow. In Swe-
den seven women were prosecuted for same-sex fornication in 1941-44 (and six
convicted), and in 1946-49 two women were convicted for same-sex fornica-
tion with women under 18 years. In Finland, between 1937 and 1949, ten cases
of same-sex fornication between adult women were brought to trial, and eight
of them were found guilty.® In both countries the statistics show a sharp rise in
the overall number of prosecutions for homosexual offences during the 1950s,
in Finland affecting also the number of trials of women. In Finland, 30 women
were prosecuted and 27 convicted for consensual sex between adult women in
the course of the decade, while in Sweden only three women were accused of
sexual contact with girls or women under 18 years during the same period. In
the 1960s the numbers declined, totaling in Finland thirteen prosecutions and
twelve convictions before the law was repealed in 1971. In Sweden two wom-
en were tried for sexual intimacy with female partners under the age of 18 in
approximately the same period (1960-73) but only one of them was convicted.
After 1973, Swedish statistics no longer distinguish between male and female
perpetrators. In Finland, after the decriminalization of homosexuality between
adults in 1970, a higher age of consent remained in force until 1999. Twelve per-
sons, probably all of them men, were prosecuted under that law and ten convict-
ed.®

'The overall pattern in Sweden is that the few cases tried prior to 1940 all
concerned abuse of little girls. In 1900 a 44-year-old woman, living in the poor-
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house of Visteras, was prosecuted for having touched the sexual parts of two
girls, seven and nine years old. In police interrogations she admitted to having
had sex also with a 15-year-old daughter of a factory worker, but she was not
prosecuted for that, neither was the factory girl prosecuted, even though she
was old enough to be held legally responsible. In that case, the court obviously
was interested in the crime only insofar as it involved abuse of children.+ After
1940, there was a growing number of cases that concerned consensual sex be-
tween adults, the most famous of them involving a lesbian circle in Stockholm
in 1944. A woman had called the police, complaining that she could not return
to her apartment because she felt threatened. When the police arrived at the
apartment they found two women sleeping on a couch, “which gave the consta-
bles the impression that they were perverted.” In the ensuing investigation, two
more women were mentioned, and in the end altogether five women were pros-
ecuted in Stockholm’s Town Court. Except for the woman who had called the
police, they all had a working-class background, and they had met each other at
their places of work, in restaurants and in a munitions factory. The woman who
called the police was married, lived in a middle-class area in Stockholm, and
was described as being nervously disposed. She was the only middle-class mem-
ber of the ring and called the police when things got rough. She died of tubercu-
losis before the verdict was pronounced, but the other four women got sentences
varying between four and six months” hard labor, all sentences suspended.

Two of the six cases from the period after 1944, when homosexual prac-
tices between adults were legalized in Sweden, have been available for study.
‘They both concern sexual relations with 17-year-old girls, and both took place
in Stockholm. One involved a 23-year-old office girl who had met her 17-year-
old lover in the Salvation Army. The office girl had a defiant attitude and re-
fused to repent. She had boasted to her partner’s mother that she had taken her
daughter’s virginity, and when the mother expressed her disbelief, the girl re-
torted: “Well, I've got two healthy hands, haven't I'” She was declared insane
and committed to a mental hospital. The other case dealt with a 36-year-old
physical education teacher who had a passionate relationship with one of her
pupils, tragically culminating in the young girl’s suicide. The teacher had a ner-
vous breakdown, and attempted to commit suicide herself, when she heard the
news of her young lover’s death. She got a comparatively lenient sentence, one
year in prison, which was suspended. These two cases are representative of the
significance attached to the defendant’s attitude. Repentance generally resulted
in a less severe punishment, whereas defiance led to a mental hospital.# It ap-
pears, then, that from the 1940s onward the criminal discourse in Sweden shift-
ed toward a genderwise more inclusive view of homosexual offences. However,
so few women were brought to court for such crimes in Sweden that it can be
argued that their inclusion was more theoretical than practical.
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'The majority of the prosecutions for lesbian sex in Finland took place in the
countryside, where most people lived until the middle of the 1970s. Antu So-
rainen and Eve Hirvonen have studied eleven court cases from 1950 to 1960 that
involved as many as 32 prosecuted and 27 convicted women. Among those con-
victed was a woman who had had several sexual relationships in various parts of
the country during the postwar years. This particular woman, a mother of four,
was given a comparatively harsh sentence, four years in prison.# The woman’s
arrest in 1951 led to the exposure of another case, concerning an orphanage run
by a religious group of women, whose members were encouraged to kiss, caress,
and embrace each other in sisterly love. Eight women connected to the orphan-
age were eventually convicted for “fornication with another person of the same
sex” and given sentences ranging from six months to two years, though most of
those were suspended. All in all, twelve women were convicted for same-sex in-
timacy in 1951.4 Four years later, two more cases came up where four women
were implicated. A 29-year-old estate-owner from the province of Savo and her
49-year-old housekeeper were accused of having a sexual affair. They confessed
and were sentenced to eight months in prison, with sentences suspended. In
1957 the estate-owner’s sister was prosecuted for having sexual relations with a
sixteen-year-old dairy-farming trainee. In the police interrogations both of the
accused confessed, but later they retracted. The trainee was discharged because
of her youth, but the older party was sentenced to seven months in prison for
“fornication with a person of 15 but not 17 years of age, and for fornication with
a person of the same sex, committed with a single act.” After appeals against the
decision, the Supreme Court of Finland eventually upheld the original length
of her punishment, which had already been suspended by a court of appeal. The
Supreme Court changed the charges, however, because in the judicial hierarchy
of criminal offences sexual offences against minors were to be given priority.
Consequently the defendant was convicted for only fornication with an under-
age person.®

These Finnish cases from rural areas all involved erotic intimacy between
people who had a professional relationship, a pattern that was considerably
more common among female than male defendants. In some cases, it may have
involved sexual exploitation, but it also served as a respectable facade for con-
cealing a sincere relationship in a hostile environment.

Sorainen and Hirvonen have convincingly shown how the image construct-
ed in police interrogations of the homosexual contacts between these women
was based on male preconceptions modeled on the heterosexual act. The police
asked whether money was involved, if any devices were used, who had been “on
top” and who “underneath,” who was the “active” and who the “passive” party.#
The most striking questions that these rural police officers, all of them men,
came up with, were those involving “the fluid.” They wanted to know if “her
liquid had run” (o/iko vuoto tullut) and whether “her sexual desire had been sat-
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isfied.”¥ Are these questions suggestive of a phallic conceptual framework, or
rather of accurate knowledge of female ejaculation - a knowledge that mod-
ern nineteenth-century sexology had lost before it was “rediscovered” in the
1980874

Conclusions

'The very scarcity of women in the history of legal regulation of same-sex desire
invites reflection. As many studies on lesbian history have shown, lesbians share
the fate of all women in being rendered invisible in a male-dominated construct
of history. The taboos surrounding sexuality in general and same-sex sexuality
in particular further emphasize this trend. However, as some scholars have been
keen to point out, those willing to make the effort to fill in the blank spaces
in female same-sex history through diligent and innovative research will find
worthwhile archival sources to explore.®

What conclusions can be drawn from studying those traces of lesbian sex-
uality that can be recovered from legislative and judicial sources in Scandina-
vian countries? To begin with, the actual diversity of forms of sexual expression
in circumstances geared toward restraining such variations tells us something
about the force of human sexuality. Fascinating facts can be learned about sex-
ual identities and practices that women have worked out, often with little or no
knowledge of the experiences of others, of role models or of subcultural dis-
courses, due to the politics of silence. We can see how women managed to find
female sexual partners, to form friendship circles, to make dildos out of whatev-
er material was at hand, and how they coped with the social and legal sanctions
on deviant sexuality. By forming couples outside male hegemony, some women
created alternatives to the prescribed patterns of bonding and thereby radically
challenged the phallocentric power structures. Moreover, a comparison of fe-
male and male same-sex sexualities allows us to see clearly the different spatial
circumstances of the two sexes. Women typically bonded in their homes or at
work, in the intimacy of rural female spheres or in the growing industries in the
cities. Since men dominated public spaces, men desiring men had much more
opportunities for sexual encounters, but they were also more vulnerable and eas-
ier targets for outright persecution.

A comparison between the attitudes to lesbianism in Nazi Germany and the
democratic societies in Scandinavia is also revealing. Whereas Germany chose
to let women remain outside the scope of the law, they were incorporated in
the modernized anti-homosexual legislation in Denmark, and were increasingly
being prosecuted in Sweden and Finland. The Nazi Penal Code Commission
pointed out in the 1930s that women had very limited access to the public sphere
and therefore their immoral behavior could not constitute a similar danger of
corruption to the wider society. They could have added that women, being sub-
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ject to male power, were only indirectly disciplined by society. Fathers, husbands,
and brothers were traditionally the agents in disciplining women, and not the
state - with the exception of the so-called “public women,” who were policed
directly by public authorities.®

But this way of thinking was already outdated when formulated by the Ger-
man Penal Code Commission. In reality, modern society had by that time be-
gun to incorporate lesbian sexuality in its world of thought and women were
increasingly demanding access to the public sphere, a fact that the Nazi regime
with its deeply reactionary gender philosophy failed to acknowledge. Ironical-
ly, German National Socialism had fully embraced the medical explanations
of homosexuality, and it shared many of its eugenic concerns with Scandina-
vian societies.”” But whereas National Socialism in Germany chose a route that
would lead to its utter destruction, the Scandinavian societies developed in a
democratic direction.

With some regional variations, lesbian sexuality was incorporated into mod-
ern Scandinavian legal discourse from the 1930s onward, and while the individ-
ual cases were dealt with as personal tragedies or as a danger to their immediate
surroundings, they were never thought of as a threat to the social order. When
lesbians were portrayed in the arts, they were as a rule described as tragic but not
threatening. Radclyfte Hall's 7he well of loneliness (1928) is the very epitome of
this tradition, and in the 1930s a number of novels with lesbian themes appeared
in Scandinavia.®

A key aspect differentiating constructions of male and female homosexual-
ity is their consideration as a threat. Male homosexuality challenged male pow-
er hierarchies by its disturbing presence, threatening their rules of operation
from the inside through a penetrative and/or emotional encroachment. Lesbian
women, on the other hand, threatened social order through their withdrawal,
and challenged male power structures from the outside. Hence the different
methods for meeting those challenges: overt repression for males and stubborn
denial for women.
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son 2003. For a history of female same-sex sexuality, see Faderman 1981; 1992; Liitzen 1986;
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CHAPTER 2

Denmark 1866-1976:
From Sodomy to Modernity

by Wilhelm von Rosen

Homosexuality was unknown when the Penal Code of 1866 was promulgated in
Denmark. The bill had been prepared by two consecutive Royal Commissions,
and it contained an anti-sodomy statute that referred to the crime in exactly the
same words as used in the previous set of laws, in the Sixth Book of the Dan-
ish Law of 1683: “Intercourse against nature is punished with [.....]” Following
a long-established practice of commuting the prescribed death penalty at the
stake by means of a royal pardon, the new law reduced capital punishment to
hard labor (forbedringshusarbejde) for the duration of eight months to six years,
which was further reduced with about one third if the penalty was served in sol-
itude.? In Parliament there was virtually no debate on the new statute - section
177 — which was to remain in force until 1933.3

'The crime of intercourse against nature that the section 177 referred to cov-
ered both pederasty and bestiality, and was defined as ‘the thing inside the thing
and eftusion of semen’ (ves in re et effusio seminis). Under the Penal Code of 1866,
sodomitic crimes committed with animals, adult men, or - in a few cases — with
women, were typically punished with a sentence of hard labor ranging from
eight months to one year. Engaging in sodomy with boys carried a more severe
penalty: from two to four years of hard labor, depending on the number of acts
and the age of the boys. If emission of semen could not be proved, the act was
regarded as attempted sodomy which was usually punished with eight months
of hard labor when both parties were adults. The maximum penalty prescribed
by the Penal Code, six years of hard labor, was never even approximated. A rul-
ing of the Copenhagen Criminal Court in 1911 replaced emission of semen with
“copulatory motion” as a precondition for consummated sodomy. The case con-
cerned sodomy with a mare.*

Oral sex does not seem to have been a matter of concern for the courts, un-
til it was established in two rulings by the Danish Supreme Court, in 1870 and
1882, that oral sex between a man and a woman was a form of sodomy. Conse-
quently, the Copenhagen Criminal Court in 1883 convicted a 43-year-old man
to one year of hard labor for having had the member of a fifteen-year-old youth
in his mouth. This changed when the Supreme Court in 1904 decided that oral
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sex should be regarded as indecent conduct in violation of modesty (section 185,
cf. below) and that it should be punishable only when a minor was involved. In
the words of justice G. A. Jensen, “Adults, men and women, should be left to do
with each other what they want to.” This opinion on oral sex, however, was not
included in the published motives of the verdict, and it was subsequently inter-
preted by commentators to refer to “playfulness” devoid of carnal intent as an
extenuating circumstance. Thus, in the highly publicized homosexuality trials of
1907, known as the Great Morality Scandal, the Criminal Court of Copenhagen
convicted several homosexual men for sodomy on account of oral sex. Not until
1912 did the same court rule that oral sex was to be treated under section 185.5

The influence of German medical and scientific writing on contrary sexual
instinct, later best known as homosexuality, in Denmark from the 1880s on was
instrumental in bringing about a conceptual shift from the godless and immor-
al act of sodomy (or pederasty) to an activity which society could ignore unless
underage partners were involved.® This new concept involved much more than a
specific genital act. It implied that congenital degeneration of the central ner-
vous system was the underlying cause of inverted psychosexual development,
observable in certain individuals who manifested features of the other sex and
were emotionally and sexually attracted to persons of their own sex. Many peo-
ple who habitually engaged in pederastic sexual relations, the pederasts, actively
collaborated in creating this body of knowledge by relating their life stories to
the authors of medical works and thereby contributed to the growing body of
case studies that documented the existence of ‘the third sex.” This would then be
deployed as an argument to further law reform. In Denmark, a homosexual civil
servant and the son of a former prime minister, Poul Andrz, published in 1892 a
long and very learned article in a medical journal in which he argued, on the ba-
sis of Richard von Kraftt-Ebing’s Psychopathia sexualis (1886), that genuine ho-
mosexuals were absolutely never attracted to sexually immature persons, nor did
they - for the most part - practice sodomy (anal intercourse). Instances of such
behavior did not stem from congenital reversal of sexual feelings, but should
rather be understood as perversities committed by otherwise heterosexual men.”

'The urbanization of Northern Europe laid the groundwork for the emer-
gence of large and diversified homosexual subcultures. In the course of the nine-
teenth century, Berlin grew to a metropolis, which by 1910 had a population of
2.1 million. The first homosexual organization operating on a formal footing,
'The Scientific Humanitarian Committee ( Wissenschaftlich Humanitires Komitée)
was founded in Germany in 1897 under the leadership of Magnus Hirschfeld
(ak.a die Tante Magnesia), in whose person homosexuality, medical science,
and homosexual emancipation came together.

'The homosexual subculture in Copenhagen can be traced back to a small
pederastic community in the 1850s and 1860s with rudimentary social patterns
of its own. By 1911 Copenhagen had a population of half a million inhabitants
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and a growing homosexual subculture, the existence of which was first brought
to public awareness when the Great Morality Scandal in 1906-7 spawned a se-
ries of sensational arrests of prominent people. Copenhagen’s proximity to Ber-
lin, with its larger and better-developed homosexual subculture, boosted the
growth of Copenhagen’s subculture; Danish homosexuals were frequent visitors
to Berlin and numerous personal contacts were formed. By 1907 the existence
of a minor homosexual segment within the Danish population was a definitive-
ly established fact, although a much-deplored one. The conservatives and tra-
ditionalists, most vigorously and vociferously represented by the so-called In-
ner Mission (Indre Mission), an influential Christian fundamentalist movement,
saw this development as a result of pervasive seduction of young people and as
an unwelcome and dangerous “cultural wave from Berlin.” The progressive and
more modern opinion accepted the hypotheses of the medical profession that
congenital homosexuality had always existed and should be seen as a recently
discovered manifestation of natural variation, a mysterious riddle which science
had undertaken to investigate, control, and - hopefully - to prevent.

In 1866 the only sexual act between two men that was taken into account
by the legislators was anal penetration (sodomy). During the following decades
the advent (understood as a ‘discovery’) of homosexuality changed the under-
standing of male same-sex behavior, and entailed a gradual development of be-
havior connecting homosexual practice to particular urban spaces such as ram-
parts, parks, squares and urinals. This probably also meant that homosexuality
became more widespread. Surveillance and control of this conduct was signifi-
cantly enhanced by the reorganization and modernization of the Copenhagen
police in 1863. The number of policemen was more than doubled and the patrol-
ling of streets and other public areas was systematized.® These changes in the
urban environment presented a problem for the courts of law because there was
no statute in the Penal Code restricting intimate touching, caressing and mu-
tual masturbation between men; the existing statutes referred expressly to acts
performed by men on women.

The solution to the problem was section 185, which forbade “indecent con-
duct in violation of modesty or causing public offence.” Violation of modesty,
however, was not applicable to consenting adults. The age of consent for inde-
cent conduct with boys as well as girls was set at fifteen years through a Su-
preme Court ruling in 1893, and raised to eighteen years in 1911. The typical pun-
ishment would be 40 days” imprisonment. The justices of the Supreme Court
stated in 1893 that section 185 was not formally applicable, since only women and
girls could be claimed to have “modesty,” yet they agreed that indecent conduct
with a boy, even with his full consent, was “a natural crime which a civilized state
can hardly leave unpunished,” as Justice J. N. P. Poulsen put it. The age of con-
sent for homosexual acts remained eighteen years until 1976.°
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Table 4. Convictions for violation of section 177 of the Danish Penal Code of 1866 (intercourse
against nature), 1897-1932

Year Number of convictions Average per year
1897-1900 84 21.0
1901-1905 84 16.8
1906-1910 76 15.2
1911-1915 78 15.6
1916-1920 37 7.4
1921-1925 54 10.8
1926-1930 60 12.0
1931-1932 13 6.5

Source: Danmarks kriminelle Retspleje 1897-1932.
Note: The numbers include convictions for primary and secondary crime.

It is impossible to calculate from the criminal statistics the precise number of
persons convicted for homosexual behavior under the Penal Code of 1866. Sec-
tion 185 covered a large number of other offences besides indecency with boys
under the age of consent, and convictions under section 177 were subsumed until
1897 within the category “Other crimes against morality.” The figures from 1897
to 1932 are shown in table 4, but since section 177 was applied to cases of bestial-
ity as well as pederasty, the statistic can only be taken as an approximate indica-
tor of the number of convictions for pederasty.

The Interim Penal Statute: Homosexual prostitution, 1905-32

In 1901, half a century of conservative rule came to an end, and the Liberal Party
(Venstre) that had broad support in the rural areas came into power. At the time
Copenhagen had a population of almost half a million inhabitants including a
large class of underprivileged wage earners living in slums. Driven mainly by a
desire to alleviate prevalent anxieties about antisocial behavior among the urban
proletariat, the new government proposed a partial revision of the Penal Code,
notably to reintroduce corporal punishment. While the bill was under consid-
eration in Parliament a member of the Venstre Party introduced an amendment
to penalize homosexual prostitution, which, to his astonishment, he had discov-
ered was taking place in Copenhagen. The Minister of Justice was equally as-
tonished and agreed that homosexual prostitution should be made a criminal
offence. A section was added to the proposed Interim Penal Statute, which pre-
scribed up to two years’ imprisonment for those found guilty of committing an
indecent act with another person of the same sex for payment. Corporal pun-
ishment did not apply to this crime.” The fact that only the male prostitute was
penalized while his customer was excluded from culpability was probably a cor-
ollary of the politics underlying the Interim Penal Statute of 1905, the disciplin-
ing of the growing proletariat of Copenhagen. The prohibition on homosexual



2. DENMARK 1866-1976: FROM Sopomy TO MODERNITY

Table 5. Convictions for violation of section 5 of the Danish Interim Penal Statute (homosexual
prostitution), 1911-32.

Year Number of cases Average per year
1911-15 16 3.2
1916—20 1 0.2
1921-25 7 1.4
1926-30 21 4.2
1931-32 1 5.5

Source: Danmarks kriminelle Retspleje 1906 —32.
Note: The numbers include convictions for primary and secondary crime.

prostitution was retained in the Interim Penal Statute of 1911, passed again as
section 230 of the Penal Code of 1930, and repealed in 1967.>

In May 1905, a month after the passing of the Interim Penal Statute, the
Minister of Justice appointed Julius Wilcke, a 30-year-old junior official at the
Department of Agriculture and one of the most strident adherents of the minis-
ter’s policy of law and order to the post of an investigating judge in the Criminal
Court of Copenhagen. In 1906 several cases of male prostitution were referred
to his court. The interrogation of a large number of the prostitutes’ customers
as witnesses led to an extensive investigation of sodomy and indecent conduct
with minors within the homosexual subculture. Under Wilcke’s direction, and
applauded by the tabloids, a large-scale homosexual scandal blew up, the Great
Morality Scandal. After thirteen months of investigation, six male prostitutes
were sentenced to a few months of forced labor, and eight homosexual men of
the bourgeoisie were given sentences ranging from eight months to two years of
solitary hard labor for sodomy or indecent conduct with minors, or both.

Homosexuality as a mitigating factor, 1888-1907

'The convictions in 1907 spurred the medical establishment, with the support
by the professors of law, to confront the traditionalist view of homosexuality
as an immorality. Already during the investigations, a campaign was launched
to decriminalize sodomy and to repeal section 177 in accordance with a scien-
tific understanding of the nature of homosexuality. Thus, a process began where
medical science exerted strong and active influence on legislation concerning
homosexuality. While medical science and especially psychiatry in many ways
influenced the concept of crime during the twentieth century - by weighing in
factors like premeditation and the mental condition of the perpetrator, or the
rationality of punishment - homosexuality is undoubtedly one of the most il-
lustrative examples of scientific arguments being the paramount agent of legal
change. As we shall see, the view that science ought to be the final arbiter of ju-
dicial right and wrong was, however, not undisputed.
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In 1906-7, during the trial of the Great Morality Scandal, five of the de-
fendants were transferred to the psychiatric ward at the Copenhagen Munici-
pal Hospital in order to be examined for congenital sexual inversion, as distin-
guished from perversity acquired through heterosexual debauchery. Detailed
medical statements verified that all of them were indeed degenerate individuals,
of feminine disposition, and homosexuals a4 origine. These diagostic statements
were prepared by Denmark’s leading psychiatrist, Alexander Friedenreich, pro-
fessor of psychiatry at the University of Copenhagen. The court, however, dis-
missed the medical evidence of congenital homosexuality as a mitigating factor.
Friedenreich’s medical conclusion as well as its repudiation by the court was re-
ported in the press.

Congenital homosexuality, 1907-32

Two weeks after the verdict, the influential Danish Criminological Association
held its annual seminar. For three days leading jurists and physicians debated the
subject “Homosexuality and Criminal Law.” The directors of the Criminological
Association appointed two of its members, Professor Friedenreich and Carl Torp,
professor of criminal law, to deliver keynote lectures to introduce the topic.

On the basis of his survey of the medical and psychiatric literature, and his
clinical experience from less than ten homosexuals, Friedenreich in his lecture
concluded that, “almost all homosexuals became such because of a congenital
predisposition.” He found that the arguments for the existence of acquired
homosexuality carried little conviction. Except for their same-sex inclination,
homosexuals were normal. Just as among heterosexuals, all moral and intellec-
tual variations could be found, though certain specific traits could sometimes
be observed among them: homosexuals were prone to emotional fragility, were
impressionable, often sentimental, imaginative, artistic, jealous, and vain. From
childhood they showed unmistakably effeminate tendencies, such as an im-
pulsion to decorate their homes as boudoirs. The heterosexual, excessively de-
bauched libertines who abused young boys and young men were, according to
Friedenreich, a myth, although he would not, on the other hand, deny their ex-
istence altogether. But if such men actually existed outside the pages of literary
works, it would have to be in Constantinople or in Zanzibar. Although homo-
sexual men often were attracted to normal men, this carried no risk of dissemi-
nation of homosexuality, and therefore homosexual relations between consent-
ing adults did not violate anyone’s rights. If morality was rejected as a basis for
criminal law, homosexual acts ought not to be punished, and the section on sod-
omy ought to be abolished. Minors, of course, should be protected by the penal
code. Professor Torp in his lecture came to the same conclusion.

'There was nothing accidental about this seminar. According to Friedenreich,
it was triggered by the Great Morality Scandal and the new turn in judicial
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practice whereby sodomy was being actively investigated and punished. He be-
gan his lecture by stating that he wished to contribute to the immediate repeal
of section 177. In the course of his lecture Friedenreich acknowledged that his
assertion that homosexuality was almost always a congenital predisposition was
just as hypothetical as the assertion that homosexuality was always acquired. “In
reality,” he said, “no compelling evidence has been presented either by the ad-
herents or the opponents of the congenital theory.”* Nonetheless, he drew the
politically correct conclusion by adjusting his hypothesis regarding the cause of
homosexuality to the politics he and his colleagues considered just in criminal
law. At the same time, Friedenreich’s conclusion and his choice of hypothesis
gave psychiatrists and criminologists the power to be the professional arbiters
on the etiology and ontology of homosexuality.

In 1908, Wilcke, the investigating judge in cases connected to the Great Mo-
rality Scandal, wrote an article to a specialist journal on jurisprudence in which
he maintained, on the basis of his professional knowledge, that homosexuality
could not be congenital since it only in recent years had increased and spread
in Copenhagen. Medical appraisal of the matter could not be trusted, he wrote,
because it was based on information given by the defendants themselves. They,
of course, had every reason to attribute their depravity to an innate compulsion
in order to be exonerated. Wilcke’s article was reviewed very briefly by a promi-
nent jurist, Professor Hans Munch-Petersen, who questioned Wilcke’s author-
ity as a representative of legal expertise by declaring that the article was mark-
edly beneath the level of quality usually maintained in the journal. Furthermore,
Wilcke’s conduct as an investigating judge in the Great Morality Scandal did
not substantiate his claim to be an authority on homosexuality.” By 1908 Wilcke
had fallen from political grace, and his backer, Minister of Justice Peter Adler
Alberti, sat in prison for corruption and huge embezzlements. Wilcke’s career
as a judge was over, and he returned to the Department of Agriculture. At the
same time, the Venstre Party was facing a serious comedown.”

Friedenreich and his colleagues in medicine and law had followed the up-
roar caused by the Great Morality Scandal, and seen how a judge could make
the life of otherwise honest and respectable citizens a misery. They also had suf-
ficient professional clout to influence, if not dominate the three Royal Com-
missions that from 1905 to 1923 prepared a new Penal Code. The reports of the
Royal Commissions, issued in 1912, 1917, and 1923, all recommended the aboli-
tion of the sodomy statute and proposed to set the age of consent for sexual acts
between members of the same sex set at twenty-one years (1912, 1917), and later
at fifteen years (1923). The question of decriminalization of homosexual acts be-
tween consenting adults had, in effect, already been resolved at the 1907 semi-
nar of the Danish Criminological Association, although it was not enacted until
1930 when a new Penal Code was passed by Parliament.
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“Queer Witnesses!” The publicly known police superintendent
Carl Hansen was arrested on sodomy charges in 1907. Here he
appears in Copenhagen Criminal Court before the zealous in-
vestigating judge Julius Wilcke, who is seated to the right in the
picture. The heading alludes to Wilcke’s tactic of letting one of
the partners in a same-sex sexual encounter appear as a wit-

ness while the other one was prosecuted. lllustration in Aften-
For Skranken 1 2det Kammer. bladet, June 25,1907.
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The proposal for a new penal code: Homosexual prostitution, 1923-30
Very soon after the penalization of homosexual prostitution in 19035, and more
distinctly during the Great Morality Scandal 1906-7, the focus of public dis-
course turned from the prostitute to the older, wealthy homosexual seducer who
paid underprivileged boys and healthy soldiers for immoral acts. The reports and
drafts for a new Penal Code prepared by the three Royal Commissions recom-
mended that homosexual prostitution should be made punishable for both par-
ties involved in the act.” The topic received a great deal of attention in a debate
among jurists from the publication of the last report in 1923 until a bill was in-
troduced in Parliament in December 1924. One lawyer in particular, Jens Hart-
vig Jacobsen, argued that homosexual prostitution should not be considered a
crime, and that criminal law ought not to interfere with the sexual aberrations
of people who are not dangerous to others.” He was supported by two influen-
tial High Court justices who agreed that the paying party, at least, ought not to
be punished, since this would collide with efforts to suppress this kind of trade
and open it up for blackmail.”

'The following year, the prominent psychiatrist Sophus Thalbitzer published
an article, in which he pointed out that the proposed clause in the draft of 1923
that would make both parties in homosexual prostitution liable to punishment,
was linked to his field, psychiatry, and that in disagreeing with it he shared the
view of “all Danish psychiatrists and [...] all who are well informed on the cur-
rent view of homosexuality within the field of sexual psychology.” He proclaimed

Magnus Hirschfeld the leading authority on homosexuality and claimed that
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his point of view had been generally accepted. Referring to Hirschfeld’s stud-
ies, Thalbitzer contended that “genuine” homosexuality was always congenital.
It was neither a vice, nor a crime, nor an illness, but part of the order of nature,
a sexual variant which had always been found “among civilized as well as un-
civilized nations.” He also reported that this variance apparently had a constant
frequency of about 2.2 percent of the population.

When the social-democratic government in December 1924 introduced the
Penal Code bill in Parliament, the provision on homosexual prostitution pro-
posed by the Royal Commission had been changed: only the prostitute was to
be punished, but not the customer.” The spokesman in Parliament for the So-
cial Democratic Party, J. P. Sundbo, had his political background as an organiz-
er of rural workers and small landholders, and making a gesture toward their
sentiments he stated that knowledge of “this transgression” (homosexual pros-
titution) alone caused offence, at least in the countryside. In spite of these mis-
givings he upheld the party line by referring to “the most recent words from
science,” as expressed by, “a well known physician, Dr. Thalbitzer.” It was a ques-
tion, “of a subspecies, a particular element of nature,” which was quite wide-
spread; as Sundbo put it: “no less than 2 percent are afflicted, so to speak.” The
author of the bill, the Minister of Justice, K. K. Steincke had undoubtedly put
pressure on Sundbo and the social democrats in Parliament to agree. It must be
seen as a political conjuring trick that Steincke, in introducing the bill in Parlia-
ment, proclaimed that it contained nothing that would support “the dissipated
sexual morals of a degenerate bourgeoisie, nor pander to radical piquancy, or to
mistaken communist adoration of Malthus.” In his comments on homosexual
prostitution Steincke said, “I believe that it would run counter to the findings of
medical science to punish these people.” Those, on the other hand, who engaged
in such relationships for payment, “without seeking to satisfy their own nature,”
were much more culpable, “than the sick or the abnormal.” He also referred to
the advice of police officers, who had warned against the risk of blackmail.>

'The public debate in 1926-28 mirrored the debate in Parliament where the
agrarian Venstre Party and the Conservative Party (Konservative Folkeparti) ar-
gued that it should be a punishable act to pay for the sexual services of a per-
son of the same sex. The bill had not passed the committee stage in 1926 when
the social-democratic government was replaced by a Venstre government. In
1928 the Venstre Minister of Justice, Svenning Rytter, introduced a new Penal
Code bill, which, unsurprisingly, prescribed prison for a maximum period of two
years for both parties of homosexual prostitution.” In 1929 the Venstre govern-
ment was succeeded by a coalition government formed by the Social-Demo-
cratic Party and the Social Liberal Party (Dez Radikale Venstre), the latter being
a small but influential party in the center of the political spectrum. Again, a new
bill was introduced, with the paying party once more left out. A motion by the
Venstre Party and the Conservative Party to reintroduce the criminalization of
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payment was defeated in January 1930, so the end result was that until 1961 ho-
mosexual prostitution was punishable only for the prostitute.

On the face of it, one would expect the Social-Democratic Party with its
working-class supporters to be sympathetic to the argument that the provi-
sion on homosexual prostitution unjustly protected the wealthier man who paid
for sex and punished the poor young man who sold his body out of need. One
reason that the Social-Democratic Party saw it differently, was that the male
prostitute was perceived as an idler and a convicted lawbreaker who pandered
to homosexual men on the streets, and thus a type of person that a respectable
working class party cared little for. It was, however, of more significance that the
minister responsible for the first bill, Steincke, was modern in outlook. In an ar-
ticle in the social-democratic daily paper discussing an American book, 7he re-
volt of modern youth by Ben Lindsey, he advised parents to answer their children’s
questions about sex directly and in a natural way. From his own experience as a
father he related that he had been rather shocked when his fourteen-year-old
son asked him what a homosexualist was. But he had taken the boy for a walk
and told him about sex and procreation, “masturbation, sexually transmitted dis-
eases, and various sexual perversities.” All of it very satisfactory to the boy, “and
combined with the study of automobiles and other things of interest for mod-
ern youth.” Steincke also followed the contemporary field of genetics, and in
1924 he appointed a Royal Commission on racial improvement and castration.
'The fact that he and other academics in the Social-Democratic Party saw sexual
morals as “purely a question of science,” made them an obvious target for Thal-
bitzer’s scientific activism. On the other hand, one should not underestimate the
willingness of politicians like Steincke to engage in a discussion of Thalbitzer’s
scientific arguments without taking them at face value.

The proposal for new penal code: The age of consent, 1923-30

In its law proposal of 1923, the Royal Commission set the age of consent to
sexual acts with a person of the same sex at fifteen, and in cases of seduction at
eighteen years, the same as for women in heterosexual relations. There were no
arguments or comments to justify this dramatic reduction from the 21-year age
limit in the draft of the previous Royal Commission. The members of the third
commission, however, had been appointed in 1917 by a social liberal government
and reflected its liberal outlook.

In the bill, introduced by the social-democratic government in December
1924, the homosexual age of consent was set at eighteen years. Also, a new provi-
sion was added, which aimed at protecting the young from abuse by older peo-
ple: A person over the age of 25 years who committed immoral acts with a per-
son of the same sex who was under the age of 21 years was to be punished with
imprisonment for a period of up to three years.
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There was no debate on this in Parliament, but once more Dr. Thalbitzer in-
tervened with an article arguing for homosexual emancipation, on the basis of
information derived from Hirschfeld’s Scientific Humanitarian Committee.
On the whole, he wrote, the bill corresponded to the views presently held by sci-
ence but it was not altogether consistent, since the age of consent had been set
at 21 years — considerably higher than the age of consent of eighteen years that
had been established by the current court practice.

Other participants in the debate agreed that the double age of consent at 18
and at 21 was “puzzling and arbitrary.” A High Court justice, P. Skadhauge, ex-
plicitly expressed his agreement with Thalbitzer. There was no justification for as
high an age limit as 21 years for those who were born homosexual, he contended.
In his opinion, a limit of 18 years was preferable. Skadhauge too sent an offprint
of his article to the Minister of Justice.?

The bill of 1928 laid down eighteen years as the general age of consent. Pro-
tection of the young between 18 and 21 years of age was limited to seduction by
means of “improper use of the advantage of age and experience,” a law that was
later to be called the Seduction Clause. These provisions were repeated in the
bill of 1929 and became law in 1930 as sections 225.2 and 225.3.3

After the fall of the Venstre government in March 1929, the Venstre Party
and a few members of Parliament from the Conservative Party moved to make
immoral acts between persons of the same sex punishable, regardless of age. The
motion was defeated with 87 votes against 30.3* With this in mind it may seem
surprising that the Venstre government in 1928 had proposed an age of consent
lower than the age of consent in the previous, social-democratic bill. Undoubt-
edly there was dissension within the Venstre Party on the question of homo-
sexuality. Several factors probably affected the decision of the author of the 1928
bill, the Venstre Minister of Justice, Svenning Rytter: he did not belong to the
traditionalist-agrarian section of the Venstre Party - he was not a farmer but a
High Court justice; he wanted his bill to be carried on a broad parliamentary
basis which included the votes of the opposition; and he was influenced by Thal-
bitzer. In 1930 Rytter had moved to the Upper House of Parliament (Landstinget)
where he commented on the now defeated motion to make all immoral acts be-
tween persons of the same sex punishable. There were many, he said, who want-
ed to uphold the old prohibition on sodomy, but he preferred to adhere to “the
statements of physicians.” There can be little doubt that Rytter was susceptible
to Thalbitzer’s arguments.

Unlike Hirschfeld and the Scientific Humanitarian Committee in Germa-
ny, Thalbitzer did not need to argue against a general prohibition on sodomy or
‘immoral acts.” After the meeting in 1907 of the Criminological Association and
the report of 1912 of the first Royal Commission it was as good as certain that
sodomy would be abolished as a crime, because the experts of both medicine
and law recommended it. That it was not made criminal to pay a male prostitute
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and that the age of consent was set at 18, and not 21 years, must largely be attrib-
uted to Thalbitzer’s two articles in which the words, “science” and “scientists,”
were deployed with impressive frequency. Nobody, apparently, wanted to draw
attention to the fact that Hirschfeld’s theory of the ontology of homosexuality
- on which Thalbitzer based his arguments - was far from generally accepted in
medicine and psychiatry3®* While scientific findings were not directly the cause
of changes in the law, nor their only cause, they were, nevertheless, certainly use-
tul as scientific legitimation.

The legalization of homosexuality between consenting adults in 1933 was
barely noticed at the time. Mainly, it was seen as an obvious adjustment of crim-
inal law. The debate in Parliament was restrained, disinterested, and not emo-
tional, when compared with the vehement rhetoric in the reform discussion in
the early 1960s. Furthermore, the provisions of the law on the regulation of ho-
mosexuality was a minor issue which had a tendency to drown in the debate on
the numerous other items contained in the bill for a new penal code. This cor-
responds with the overall framework prevailing during the inter-war decades.
'The general discourse on sexuality focused on aspects of heterosexuality: abor-
tion, prevention of pregnancy, unmarried mothers, sexual intercourse between
unmarried couples, sex education, and sexual reform in general. Homosexuality
had only a minor role in this discourse during the 1920s and the 1930s.

Compared with other Northern European countries, legalization of homo-
sexuality took place fairly early in Denmark. This, however, must largely be as-
cribed to coincidence. The ambitious long-term project, begun in 1903, of creat-
ing a new penal code was brought to fruition in 1930. Professor Friedenreich’s
presumably hurt feelings at being snubbed by the Criminal Court of Copenha-
gen and the subsequent mobilization of the Criminological Association in 1907
meant that after the publication in 1912 of the report of the first Royal Commis-
sion, the outcome was never seriously in doubt. Thus, in spite of its modest ho-
mosexual subculture, Copenhagen in the 1950s and 1960s gained the reputation
of being a minor gay heaven - mainly, it seems, in the eyes of foreigners.

The postwar years, 1945-55

'The period after World War Two was characterized by an upsurge of the values
of traditional agrarian society. This was partly at least a reaction to widespread
expectations of comprehensive social emancipation and democratization gen-
erated by the Resistance Movement during the war and the German occupa-
tion. After the war the Resistance Movement became a diffuse socio-political
counter movement which took generational difference as its point of reference,
scorned the so-called “old politicians,” whose policy during the war was seen
as a moral failure, and advertised “the demands of youth.” The term “Youth’ re-
terred not only to age, but also to members of the Resistance Movement and
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to communists. In the first general election after the war, in November 1945,
the Communist Party won a large number of seats in Parliament. More impor-
tantly, the agrarian Venstre Party, one of the “old” political parties, also consid-
erably strengthened its position and subsequently formed a government. This
was probably enhanced by the emigration from rural areas to towns and cities
that gave rise to angst-provoking encounters with the dangers, possibilities, and
pleasures of life in a large city.

In 1948, a group of homosexuals, inspired by the United Nations’ Declara-
tion of Human Rights, founded the first, and still existing, formal organization
for homosexuals in Denmark, the Federation of 1948 (Forbundet af 1948), which
the following year began publication of the journal “The Friend” (Vennen).7 The
association was investigated by the police, in Copenhagen as well as in the ma-
jor provincial towns where local chapters had been established. The Director
of Public Prosecutions (Rigsadvokaten), however, concluded that an attempt to
eliminate the association through having it declared an illegal organization by
the Supreme Court, as required by the constitution, was not likely to succeed.
'The Department of Justice concurred.

'The 'Third Inspectorate of the Copenhagen Police, which had dealt with fe-
male prostitution, veterinary affairs, and sanitation, was reorganized in 1950-51I.
'The Royal Commission on Administration had strongly recommended in Janu-
ary 1950 that the Third Inspectorate should be dissolved, on account of reduced
tasks.® The Commissioner of Police J. Herfelt and the Department of Justice,
however, considered it important to retain the position of police superintendent
and head of the Third Inspectorate as a position of advancement. In January 1951
police supervision of indecent public conduct, i.e. cottaging, of male prostitu-
tion, and of clubs and other homosexual localities was reorganized into a new
unit, Section D. Most of the male prostitutes who came into contact with Sec-
tion D were under the age of eighteen, and consequently the investigations of
male prostitution often led to charges of sexual conduct with minors under sec-
tion 225.2. By October 1952 Section D had a staft of twelve police officers. The ap-
pointment of Police Superintendent Jens Jersild who had been heading the Third
Inspectorate since January 1950, was made permanent on January 1, 1953.%

The centralization and expansion of police control of homosexuality in Co-
penhagen meant that during the 1950s and 1960s, increasing numbers of ho-
mosexually active men and youngsters came into contact with the police. They
were questioned about their sexual conduct, and warned or prosecuted. In 1960,
Jersild reported that the files of Section D contained information on around
10,000 homosexuals.* In most cases, this was probably an effect of Section D’s
patrolling of the streets of central Copenhagen, of urinals, parks and other ar-
eas where homosexuals cruised. Bars frequented by homosexuals and the social
gatherings of the Federation of 1948 do not seem to have been raided, as hap-
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pened in Britain and in the U.S., yet they were held under surveillance in order
to keep homosexual prostitution in check.

Within Denmark’s homosexual subculture, Jens Jersild is remembered as the
villain incarnate. He was, however, above all a vigorous civil servant who was
conscious about public relations, and faithfully gave voice to the attitudes and
responded to the anxieties of the general population to whom homosexuality
had become “the homosexual problem.” This referred to at least two vaguely
interconnected problems: the unknown cause of homosexuality and the con-
spicuous growth of homosexual prostitution. In October 1953 Jersild published
a book on homosexual prostitution. The book, Male prostitution: Causes, extent,
consequences, was published by the “Danish Scientific Publishing Company,” and
its style, use of language, and determined objectivity was that of a scientific trea-
tise. In a preface he wrote: “Owing to the grave subject matter of this book I
urgently request that all sensationalistic mention and advertisement except in
professional journals is omitted.” On the basis of interviews with 145 juveniles
who had been charged with homosexual prostitution between 1951 and 1953, he
showed that 22 percent were under eighteen years of age, in other words mi-
nors, when they first became prostitutes, and that 48 percent were between 18
and 21 years.* Jersild was a member of the Royal Commission on Prostitution,
and lengthy extracts from his book were reprinted as an appendix to its report
of 1955. The fact that more than two thirds of the male prostitutes began their
career before they were 21, was seen as a corollary of “the homosexual demand”
for boys and youngsters. Male prostitution, Jersild wrote, was inextricably linked
to “the homosexual problem.”*

'The report expanded the theory of seduction with a sociological reasoning ad-
vanced by the Norwegian psychiatrist, Professor Qrnulf Jdegaard: “There is in
the nature of homosexuality a certain urge to expand.” Most homosexuals derived
a sense of gratification from knowing that there were numerous fellow homosex-
uals. A homosexual would therefore have an urge to propagandize the view that
this type of sexuality was biologically, psychologically, and socially of equal value
and deserving of equal rights. These were dangerous tendencies, because a signifi-
cant part of the young had latent homosexual tendencies, often also a certain fear
of the opposite sex, combined with inclinations toward male bonding.#

Jersild, who by now was regarded as a leading authority on homosexuality,
elaborated the theory of seduction in his book 7he child and the homosexual prob-
lem (1957). Supported by Kinsey’s findings and Jdegaard’s arguments, he held
that the number of homosexuals was growing. He rejected the theories of con-
genital or innate homosexuality that were presented by endocrinology and psy-
choanalysis. Instead, he listed a number of other causes: 1) negative reaction to
physical stimulation of the body by either oneself, or a person of the opposite
sex; 2) accidental sexual experience at an early age with an individual of the same
sex; 3) fixation of such experiences when they became habitual; 4) the influ-
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ence of others’opinions and of customs regarding sexual conduct. “My extensive
treatment of the seduction and abuse of boys owes to the opinion that this is a
very important cause of homosexuality.”* The child and the homosexual prob-
lem was reviewed by a prominent psychiatrist, Einar Geert-Jorgensen, who dis-
missed the claim that the number of homosexuals was growing, since this was
something that could not be measured. On the other hand Geert-Jorgensen was
convinced that “manifest homosexuality” was increasing and he found that Jer-
sild’s warning against “homosexual seduction” and homosexual prostitution was
definitely well founded.

Jersild followed up with more books, lectures, and appearances on radio and
television broadcasts. In 1959 he acted as a specialist adviser for a feature film on
homosexual prostitution, “Dregs” (Bundfald). The press generally accepted Jer-
sild’s opinions and his scary appraisal of the continuous growth of homosexual
prostitution and the increasing seduction of boys and young men. The climax
was probably reached in 1960 when he commented on the murder of a middle-
aged homosexual man by two teenage male prostitutes, “Nice grown men are
often dangerous. Every hour of the day a boy is led astray [...], all over Copen-
hagen, in backyards, on staircases, in parks, and at cemeteries.” Jersild’s comment
was widely reported as a warning to parents.*

Homosexual prostitution, 1955-67
In December 1955, the Royal Commission on Prostitution presented a detailed
plan for the creation of a specialized social welfare system that included deten-
tion of prostitutes.#” As for homosexual prostitution, and in order to counter the
homosexual demand for boys and young men, the majority of the commission
recommended that since almost all male prostitutes, according to Jersild’s re-
search, were under 21 years, the age of consent should be raised from 18 to 21 or
22 years. This proposal, however, was not met with approval either in the press
or in the political parties and the government. A minority of the commission’s
members, including Jersild, found the proposed raise of the age of consent an
unjust measure that would be impossible to enforce. Instead, they recommend-
ed a more vigorous enforcement of the existing sections 225.2 (age of consent)
and 225.3 (seduction of a person of the same sex under 21 years through improp-
er use of the advantage of age and experience).# The minority’s statement was a
veiled criticism aimed at the Copenhagen Police Prosecutor in charge of pros-
ecutions of homosexual offences since 1928, Aage Lotinga. He perceived male
prostitutes as unscrupulous criminals who victimized their pitiable deviant cus-
tomers through extortion, theft, assault and murder.#

When the report of the Royal Commission was published, the main obstacle
to an intensified enforcement of the age of consent had already been removed.
Lotinga had retired in October 1954 and was succeeded by Andreas M. Hei-
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berg. He shared Jersild’s view that male prostitutes were victims of homosexual
seduction and abuse: “Homosexual seduction of boys and very young men lead
them into crime, first homosexual prostitution, later crimes committed for gain,
possibly combined with violence.”s

On March 30, 1955, the police raided the premises of the earliest commer-
cial homophile publishing company, International Model Service, and seized its
lists of customers and models. The models were mostly young prostitutes, and
vigorous police investigation led to a large-scale and widely publicized homo-
sexual scandal in which about 250 homosexual men were convicted for having
had sex with minors, mostly prostitutes, under eighteen years and/or under fif-
teen years (section 222). It is likely that many hundred more homosexuals and
their relatives were interrogated, had their homes searched, and were called as
witnesses. The so-called “pornography affair” was a disaster for the homosexual
subculture. The Federation of 1948 whose leadership became involved in the af-
fair, almost collapsed and did not regain its former position, financially and po-
litically, or socially, until the mid-1960s. As a result of the pornography affair,
Denmark’s homophile subculture became pervaded by fear and a lasting sense
of betrayal.”

'The preparation of legislation on homosexual prostitution that followed the
recommendations of the Royal Commission on Prostitution took five years,
partly because the opinion of the Penal Code Commission (Straffelovskommis-
sionen, from 1960 the Penal Code Council, Straffelovsridet), was delayed due to
heavy workload, partly because it was decided by the Department of Justice that
the planned bill should wait until it could be presented to the Parliament as part
of a comprehensive package of changes of the Penal Code which involved tech-
nically complicated legislation. The delay turned out to be crucial. When the
bill was introduced in Parliament in February 1961, public opinion had begun to
change and was now less harsh in its view of homosexuality.

'The bill, which made it a criminal offence to obtain sex for payment or for
promise of payment, from a person of the same sex under 21 years, and imposed
on it a penalty of up to one year in prison, was criticized in some press reports
and met ardent opposition from sections of all political parties, all of which
were internally divided over the issue. Those who supported the bill accepted
Jersild’s analysis and used arguments such as: “it must be taken into consider-
ation that the sexual orientation of male prostitutes may undergo a detrimental
alteration.” The opponents of the bill voiced the opinion that “homophile ori-
entation” was caused by “an infinite number of factors,” and ridiculed the Min-
ister of Justice and the supporters of the bill as adherents of Lysenko.s The is-
sue was decided outside party lines, and - as most of the speakers in Parliament
conceded - on the basis of a personal and emotional evaluation of the relative
moral quality of homosexual and heterosexual relations. There were only few
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and vague references to science. The bill was carried with 92 against 62 votes and
became section 225.4 of the Penal Code.5

Only four years later the section, which had been dubbed the ‘Ugly Law’ (den
grimme lov) by the press, was repealed by a unanimous Parliament. According to
the police, the statute had had no discernible effect on homosexual prostitution.
More importantly, public opinion had increasingly turned against it. The Ugly
Law was seen as discriminatory, and its enforcement by the police as gross-
ly overzealous.ss Furthermore, the well-known psychiatrist Thorkil Vanggaard
published an article in 1962 in which he argued that the theory of seduction was
erroneous. According to Vanggaard, Jersild in his exposition of the theory had
failed to make a distinction between “normal homosexuality” and “homosexual
inversion,”and therefore, “he does not realize that while it is easy to seduce a boy
or a young man to homosexual activity, nothing indicates that they can be made
homosexual inverts by such a seduction.” The belief that this was possible was,
according to Vanggaard, a misconception of the same order as the belief that
masturbation caused damage to the brain. An editorial in the Medical Week-
ly (Ugeskrift for Leger) supported Vanggaard’s “lucid survey of the problem of
homosexuality,” and added that insignificant deviations from acceptable sexual
conduct ought not to be penalized more stringently than what was strictly nec-
essary from the point of view of orderliness.*

There were 79 convictions according to section 225.4 during the four years
in which the clause was in force,” but undoubtedly the most important effect
of the clause was that it became a symbol of society’s repression of homosexu-
als. As such it became a rallying point for that increasingly influential section
within the media and public opinion which during the early 1960s called for a
sexually more permissive society.

The age of consent, 1971-76

In the 1970s the Federation of 1948/National Union of Homophiles, as the or-
ganization’s full name now read (Forbundet af 1948/Landsforening for Homaofile),
actively lobbied for lowering the age of consent from eighteen to, preferably,
fourteen years.** In 1971, during the Parliament’s Question Time, the most dedi-
cated parliamentary ally of the association, Else-Merete Ross, urged the conser-
vative Minister of Justice to prepare a bill that would make the age of consent
the same for homosexual and heterosexual relations. She called attention to two
recent reports, prepared by the Institute of Social Psychology in Groningen and
by a committee appointed by the Dutch Board of Health (The Speijer Report),
which recommended the lowering of the age of consent to sixteen years. She
pointed out that the Dutch Parliament had passed a corresponding law a short
time ago. In his answer the Minister of Justice made it explicit that the reports

in question had been translated and published by the interested party, the Na-
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tional Union of Homophiles, but he agreed to consider the proposal. He want-
ed, however, first to have an updated “expert evaluation” of possible “risks.”®

In a statement in 1972, the Council for Forensic Medicine acknowledged
that there was a large body of recent research on homosexuality, including ho-
mosexual “seduction.” It based its statement on a paper by the psychiatric con-
sultant at the Copenhagen University Hospital, Preben Hertoft, and went on
to say that the new research modified hitherto prevalent viewpoints, but that it
was still possible only to a limited extent to reach safe conclusions. However, it
could be assumed that the organization of sexual instinct was determined in the
embryonic stage or during the first years of life. “Sexual disposition must con-
sequently be considered to be stabilized long before the age of 15-18, either in
heterosexual or homosexual direction.” Relations to homosexual adults could
not in general be presumed to lead to a change of sexual orientation in a hetero-
sexual youth, the Council claimed. “Present medical experience contradicts the
possibility of ‘seducing’ boys in puberty to change their sexual orientation in a
homosexual direction if the boy’s sexual orientation is heterosexually directed.”
For this conclusion the Council for Forensic Medicine, as well as Hertoft’s pa-
per, mainly relied on John Money’s Determinants of human sexual behavior.*
The statement also referred to Hertoft’s investigation of young men to whom
adult homosexuals had made advances, according to which 3.5 percent of the in-
formants had been “seduced” to homosexual acts.®* Presumably they were ho-
mosexually oriented in advance. Brief sexual contact with adult homosexuals or
with other boys did not cause demonstrable social and psychological damage.
'The majority of boys of 15 appeared disposed to reject sexual advances of adult
homosexuals and, only a very few would, without an economic incentive, con-
sent to a homosexual relationship. The Council for Forensic Medicine conclud-
ed that, “from the point of view of medical experience and research,” there were
no objections to the same age of consent for homosexuals and heterosexuals,
i.e. 15 years.” In a supplementary opinion seven months later, the Council con-
firmed that although boys reached maturity later than girls but still earlier than
in former times, it would not - in spite of certain misgivings - advise against a
lowering of the age of consent to 14 years.*

In 1973 the social-democratic Minister of Justice introduced the bill in Par-
liament. There was little debate on the question. At the committee stage the
bill was withdrawn by the minister. However, at the first reading of the bill,
Hanne Budtz from the Conservative Party voiced her opposition and said that
the matter should not be decided solely by the Council of Forensic Medicine:
“What counts here is the opinion of the population. The decision is a political
matter.”® Later the same year the bill was reintroduced but was not heard before
the end of the parliamentary year.® After the general election in December 1973,
the Venstre Party formed a government. The new government had no intention
of lowering the age of consent but could not, as a minority government, entirely
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ignore the question. In April 1974 the Minister of Justice asked the Penal Code
Council to submit a report on age limits in sexual relations in general. A month
later, the small agrarian-liberal party Danmarks Retsforbund introduced a private
bill. It could not be heard before the end of the parliamentary year, which was
predictable, but it signaled a compromise by proposing that the homosexual age
of consent should be lowered to fifteen years only.” This not only evaded the
vague reservations of the Council of Forensic Medicine, but also circumvented
a likely delay caused by discussions on the lowering of the age of heterosexual
consent which was fifteen years already.®® Martin Elmer, editor of the homo-
phile journal Vennen (The Friend), and parliamentary candidate for Danmarks
Retsforbund coordinated the initiative to the private bill of May 1974.% After
the general election in January 1975 a social-democratic minority government
was formed with the parliamentary support of a recently established Chris-
tian People’s Party (Kristelig Folkeparti). It was part of the agreement that the
government would not introduce a bill lowering the age of homosexual con-
sent. However, constitutionally the agreement could not oblige individual social
democratic MPs to vote accordingly.

In March 1975 the Penal Code Council published its report on age limits in
sexual relations. This body too had conferred with Dr. Hertoft. He confirmed
that research undertaken after the last opinion issued by the Council of Forensic
Medicine in 1972 supported its conclusion: “there is no basis for the assumption
that homosexual experiences in early youth may cause a fixation of sexual orien-
tation in homosexual direction.”” The bisexuals were done away with in a final
statement by Hertoft, “On the concept of bisexuality.” It was not in keeping with
reality, he wrote, to assume that there existed a group of individuals between ho-
mosexual and heterosexual orientations, which through external influence in ear-
ly youth could be influenced in either heterosexual or homosexual direction.”

In the fall of 1975 the Gay Liberation Front (Bsssernes Befrielses Front) in
Copenhagen asked the political parties of the Left - the Socialist People’s Par-
ty (Socialistisk Folkeparti), the Left Socialist Party (Venstresocialistisk Parti), and
Denmark’s Communist Party (DKP) - to introduce jointly a private member’s
bill to lower the age of homosexual consent to fifteen years.” They agreed and in
December the Socialist Peoples’ Party, probably with the understanding of the
Social-Democratic Party and the government, introduced the bill.

'The opponents of the bill argued that young people needed the protection of
the law against “influence” from older and more experienced persons of the same
sex. They did not use the term “seduction” - that concept was by now rendered
invalid - but “harmful and alluring influence.”” The parliamentary spokesperson
for the Christian People’s Party, psychiatrist Inge Krogh, expressed her fear of,
“a wave of homosexuality in our society [....] young people who believe they are
homosexuals and later will feel themselves incapable of creating a normal family
life.” She pointed out that the opinion of the Council of Forensic Medicine was
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largely based on the views of only one consultant (Hertoft) and that the council
had been far from certain in its conclusions.”* The supporters of the bill argued
that there were no longer weighty reasons to treat the two sexual orientations dif-
ferently; “the present separation is largely based on a theory of seduction which
experts have long ago abandoned.” The spokesperson for the Socialist People’s
Party, Ebba Strange, added that the country ought to have as few deviant groups
as possible; “we ought not uphold a law which in itself creates deviants.””®

'The bill was carried with the votes of the Social-Democratic Party and oth-
er, smaller parties. The Venstre Party was divided while the Conservative Party
and the Christian People’s Party voted against it, and the bill was carried with
94 against 51 votes.”” When the bill became law and section 225.2 was repealed
on May 1,1976, there was no longer a difference in the Penal Code between het-
erosexual and homosexual conduct.”®

The decisive argument in favor of lowering the homosexual age of consent,
one that resonated with the majority of Parliament, was the argument of non-
discrimination. This argument was explicitly expressed also by experts of criminal
law and medicine in statements given by governmental advisory bodies. The sci-
entific-medical argument was clearly of secondary importance in this final phase
of homosexual emancipation in criminal law. It was, however, of great importance

Figure 2. Convictions for same-sex sexuality per 100,000 inhabitants in Denmark, 1897-1976.
Yearly averages in five-year intervals.
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Sources: Danmarks kriminelle Retspleje 1897-1932; Danmarks statistik. Statistiske meddelelser
1933-76.

Note: 18971932 section 177 of the Danish Penal Code of 1866 (intercourse against nature); 1933—76 total number of convictions for
violation of section 225 of the Danish Penal Code 0f 1930 (intercourse with a person of the same sex) in combination with section 222
(immoral acts with persons under 15), and convictions for violation of section 226 only.
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Table 6. Convictions for violation of section 225 (intercourse with a person of the same sex)
combined with section 222 (intercourse with minors) of the Danish Penal Code of 1930, 1933-
76.

Year Number of convictions Average per year
1933-37 105 21.0
193842 132 26.4
1943-47 159 31.8
1948-52 199 39.8
1953-57 401 80.2
1958-62 264 52.8
1963-67 155 31.0
1968-72 80 16.0
1973-76 76 19.0

Source: Danmarks statistik 1933-76.
Note: The numbers include convictions for primary and secondary crime.

to the process of legislation that science should be involved and taken note of. The
Speijer Report and its endorsement by Dr. Hertoft, backed by the Council of Fo-
rensic Medicine, provided the required scientific legitimation. Although Hertoft’s
paper was a bona fide account of the current state of research, it was also, like the
Speijer Report, manifestly pro-homosexual in its sexual politics; an example of the
scientific activism which for more than a hundred years characterized most, if not
all scientific statements on the nature of (essential) homosexuality.

Conwvictions, 1933-76

It is perhaps fitting that in the vernacular of American homosexuals by mid-
twentieth century “numbers” referred to persons with whom a homosexual man
had had sex and foresaw having sex with, for the most part anonymously, in
parks and urinals. The novels by John Rechy, City of Night (1963) and Num-
bers (1967), are literary interpretations of obsessive promiscuity — what might be
termed ‘the numerology of homosexual conduct.’

Table 7. Convictions for violation of section 230 of the Danish Penal Code of 1930 (same-sex
prostitution), 1933-67.

Year Number of convictions Average per year
1933-37 32 6.4
1938-42 66 13.2
1943-47 51 10.2
1948-52 164 32.8
1953-57 193 38.6
1958-62 234 46.8
1963-67 156 31.2

Source: Danmarks statistik 1933-67.
Note: The numbers include convictions for primary and secondary crime.
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In Denmark, the number, not of homosexual encounters but of convictions
for homosexual offences during 1933-76 adds up to a grand total of 4,299.7 As
shown in table 4, convictions prior to 1933 were on a smaller scale. Figure 2 and
tables 4-7 reflect both the frequency of homosexual conduct and the level of po-
lice activity, and the variation of these parameters of homosexuality over time.

Table 6 shows the number of convictions according to section 222 combined
with section 225, for homosexual conduct with a minor under fifteen years. It
is pertinent to ask why the history of section 222 has not been included in the
present account of homosexuality and criminal law. The answer lies somewhere
in the concept of ‘homosexuality’ as this generalization is presently constructed.
Pedophilia and pedophiles have by now become a category, separate and sepa-
rated from homosexuality in a conscious and commonly accepted effort to con-
fer homosexuals with respectability. At the time, however, when the crimes that
are recorded in table 6 by the number of convictions, were perpetrated they were
certainly part of homosexuality.

'The unhistorical but ‘respectable’ national figure of homosexual crimes 1933-
76, excluding pedophilia, would amount to 2,680. The criterion for respectabil-
ity here is that the acts in question have subsequently been decriminalized. But
one might surely also ask if the number of convictions for homosexual prosti-
tution (section 230) ought not to be excluded too, since prostitution can hardly
be considered a fully respectable activity (see table 7). Furthermore, most male
prostitutes were not homosexuals.® The thoroughly respectable total number of
convictions for homosexual crimes in Denmark between 1933 and 1976 would
thus be 1,792 - or on average 40.7 convictions per year.

There was a dramatic rise in the number of convictions for sex with minors
in 1942 and 1943, whereas sex crimes in general remained on the same level dur-
ing the period 1939-43. In 1943, however, the number of convictions for indecent
exposure and for sex with boys between fifteen and eighteen years increased.®
Both are crimes that are mainly committed in the streets and other public spac-
es, and the rise in the number of convictions is probably explained by the black-
out during the German occupation. The lower level of convictions in 1944-45
reflects the absence of the Danish police force, which between September 1944
and May 1945 was partly interned by the German authorities and partly gone
underground. Immediately after the war, the police and the judicial system con-
centrated on the more urgent issues of treason and black-marketeering, and the
subsequent increase in the number of convictions for sex with minors from 1947
on probably reflects a return to normal police activity. It seems probable that
the higher level of homosexual activity after World War Two had its origin in
the German occupation, facilitated by darkness and by the absence of the police
during the seven months of 1944-45 when the people of Denmark, so to speak,
enjoyed the greatest freedom in all of its history.
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'The appointment of Jersild as the head of the Third Inspectorate in 1950 accounts
for the sharp increase in the number of convictions for homosexual prostitution that
year. The number of convictions for both prostitution and for sex with minors drop in
the 1960s, which can be explained by a lessening of homosexual demand for prosti-
tutes and minors (due to the legal [and social?] deterrent), as well as by the shrinking
supply of male prostitutes (due to increased prosperity). In 1955-56 and 1961 peak lev-
els were reached in convictions for sex with minors under eighteen years as a result of
the pornography affair and the appointment of Heiberg as Police Prosecutor in 1955,
and another incident in Odense in 1960.

In general, the numbers illustrate the criminal statistics of marginalization.
Already now, fairly short time after the events accounted for, it becomes increas-
ingly difficult to perceive the reason for the maginalization of gays. Why fear
and why hostility? The Royal Commission on Prostitution in its report stated,
laconically, that the difference in criminal law between regulation of heterosexu-
ality and homosexuality was a matter of “principle” and that it was “well-found-
ed.” The lack of further explanation means that the principle as well as the
facts hinted at were self-evident. One fact was undoubtedly traditional. Homo-
sexuality was not in accordance with Christianity and the regulation in criminal
law of sex between males derived historically from the Bible.* This meant that
the traditionalist segments of the population saw homosexuality as antithetic
to Danish culture and society. More pertinent here is the theory of seduction
which explained the dispersion of homosexuality as caused by homosexuals and
thus legitimized the efforts of the police and the judicial system to counter the
homosexual demand for boys and young men. When the theory was questioned
in the 1960s the premise was that homosexuality began to seem less socially un-
acceptable and less of a threat. It may be that continued urbanization and pros-
perity in general changed homosexuals from perverts of questionable morality
into a sexual minority. As such it could be adopted into the welfare state. Ho-
mosexuals were increasingly seen as victims of their own innate nature as well as
of discrimination. As we have seen, medical science was used to legitimize the
legal changes accompanying this development.

By accepting medical science as the most accurate frame of reference for
knowledge on homosexuality, the origin and the cause of homosexuality was
moved back to the hereditary taint passed on to an unborn baby or to the for-
mative years of homosexuals, whose nature thereby became an innate ‘sexual
orientation’ that carried a diminished culpability for dissemination of homosex-
uality. The observations, for instance by Kinsey, suggesting that there were either
more homosexuals or more homosexual activity, or both, after World War Two
than before, were simply ignored.
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Discussion

In 791 the revolutionary French National Assembly - to be followed by Den-
mark 185 years later - disregarded the concept of sodomy in the new French pe-
nal laws and set the same age of consent for both sexes.* Behind the decision
lay not only secular and anti-clerical contempt for the view that some crimes
violate the divine order, but also a radical adaptation of the principles of natural
law and the spirit of Article 5 of the Declaration of the Rights of Man and of
the Citizen from 26 August 1789: "The law can only prohibit those acts which
are harmful to society.” In reality, the disregarding of sodomy, or crimes against
nature, was a confirmation of a long established practice in the enforcement of
law by the police in Paris. During the Napoleonic hegemony the French Code
Pénal was extended to large parts of Central and Southern Europe, and during
the decades after the Restauration in 1815 its technical superiority influenced
the new penal statutes of literally all the countries of Southern and Mediterra-
nean Europe. Sodomy’s disappearance as a crime in these countries during the
early decades of the nineteenth century may also reflect a gender system based
on ‘honor and shame,” in which male hierarchy is established through anal pen-
etration that confers ‘honor’ on the penetrator as an adult male and confirms
the ‘shame’ of the boy, the servant, the womanly man, or the woman. This may
have been the point of Voltaire’s observation in the Dictionnaire philosophige
(1764): “We already know that this contempt for nature is much more com-
mon in the warmer climates than among the glaciers of the North, because the
blood is more fiery there, and the occasions more frequent. Moreover, what is
seen as merely a weakness in the young Alcibiades is a disgusting abomination
in a Dutch sailor and in a Muscovite soldier in the supply train.”® An unmanly
‘weakness’in the South, a biblical ‘abomination’in the North.

Homosexuality was invented by medical science and by pederasts in North-
western Europe during the last decades of the nineteenth century through the
production of scientific knowledge concerning sexual conduct and emotional
attraction between individuals of the same sex. In the urban space, in the public
sphere, and in the scientific discourse of ever-growing modern cities, male erot-
ic fascination with other males developed into homosexual consciousness and
conduct. This led to the formation of the modern Northern European gender
system of the twentieth century, a system with three sexes of which ‘the third
sex’ became the object of a large and fascinating scientific project and the cause
of societal anxiety and hostility. During the first decade of the twentieth century
and again during the decades after World War Two, the anxiety grew into a fear
which contributed to and generated the drama and social panic of homosexual
scandals and affairs.

However, when seen from a historical perspective, scientific and thereby true
knowledge of male erotic fascination with males became the primary vehicle
and the main legitimating factor in the decriminalization of homosexual con-
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duct. As is made evident by the number of convictions for homosexual crimes in
the 1950s and by the Ugly Law in 1961-6, this development was not linear. But,
on the whole, the history of the regulation of homosexuality in the penal law in
twentieth-century Denmark does not markedly differ from the development in
Northwestern and Central Europe more generally. The prohibition against sex-
ual relations between men, or rather between consenting adults of the same sex,
was abolished in all of Northwestern Europe more or less around the same time,
during the middle decades of the century.

Throughout the century, criminal law reform constituted a key element in
the discourse on homosexuality and played a pivotal role in homosexual eman-
cipation politics. In the first two or three decades of the century there were, if
anything, only attempts or preliminary moves toward legal emancipation. These
efforts were effectively checked by a sharp increase in hostility toward homo-
sexuals during the following decades marked by Fascism, World War Two, and
the Cold War of the 1950s. The issue, however, was revived in the late 1940s, but
it was not until the 1960s that the process of legal reform began to gain mo-
mentum. These shifts in the general trend toward legal emancipation, as well as
the trend itself, should probably be seen as profound and far-reaching cultural
changes that affected not only sexuality and masculinity. Scientists and legis-
lators were implicated in it as agents of change, though largely working with
the flow of history. This can be seen in Denmark, where the dominant frame of
reference shifted after 1950 from medical science to police expertise, and back
again in 1962. To cast police superintendent Jens Jersild in the role of villain,
or for that matter Friedenreich, Thalbitzer, Vanggaard, and Hertoft as heroes,
is to miss the point. Homosexuality underwent formational changes, from be-
ing a crime, a sickness, and a form of degeneration or natural variation during
the first period, to being a threat and a danger of epidemic proportions in the
middle period, and, in the later decades of the century, the particular property
of a rather pitiful sexual minority. The increase in hostility in the middle period
and the subsequent transformation of the concept of homosexuality from the
early 1960s on were paralleled by postwar homosexual subcultural patterns that
seem to have been unacceptable and ‘naughty’ and their transformation toward
a more ‘well-behaved’ pattern. These transformations - accompanied by changes
in heterosexual lifestyles® — prepared the ground for the introduction of the reg-
istered partnership in 1989. It may be pertinent to keep in mind that by 1976 no
legislator, and no scientist, and no reporter had advanced the view that it was a
trivial and inconsequential matter if a boy or a young man happened to become
homosexual, and whether or not an older homosexual seduced him into it. An
unconcerned attitude would have gone against the efforts of politicians and sci-
entists to seek legitimation in the prevailing value system where homosexuality
counted as an individual tragedy. The discourse of the Gay Liberation Front of
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the 1970s and certain segments of the gay subculture confronted the dominant
sexual economy on this point, but declared that gay is good, not trivial.

From its earliest beginnings, medical science was an inextricable part of ho-
mosexuality. It was not accidental that the German-Hungarian writer Karl Ma-
ria Kertbeny posed as a doctor in the pamphlet where he introduced his coin-
age “homosexual”in 1869, and through which he, in vain, attempted to influence
criminal law in Germany. Nor was the fusion of the homosexual and the doctor
in the person of Magnus Hirschfeld accidental. It was rather a political strat-
egy based on the scientific ontology of modern European homosexuality. This
meant that legislators when first they had pronounced the word “homosexual-
ity” were more or less bound to the particular medical and scientific rationale
on (essential) homosexuality. In Denmark this bond seems to have been strong;
legislation on homosexuality was undoubtedly highly influenced by science.

For the traditionalist political parties, scientific statements worked different-
ly. In opposition they could afford to ignore them and to adhere to a traditional-
ist anti-homosexual, or even an anti-sodomy, position. When they formed mi-
nority or coalition governments, however (1926-29, 1968-71, 1973-75), they could
not afford to overlook them. Besides, within both the Venstre Party and the
Conservative Party the role of dissenters was significant. In the final analysis the
decisive factor here was that for most of the twentieth century, the traditionalist
segments of Danish society had comparatively little political influence.

The fact that sex between consenting adults of the same sex was legalized
in Denmark as early as 1933 must, as noted above, mainly be ascribed to coin-
cidence. In a longer perspective, comparatively early legal reform, as well as the
introduction of the registered partnership in 1989, may also be seen as symp-
tomatic of the early onset of the dismantling of the social drama of homosexual-
ity. The fact that Danish legislation on homosexuality appears to have absorbed
comparatively swiftly the cultural changes in gender (masculinity) is probably
due to the small size of the population, its homogeneity, advanced urbanization,
and an electoral system of proportional representation.

Influence of science means influence from statements of a scientific nature,
in other words, the influence of a scientific narrative, in this case of two narra-
tives about the nature and cause of homosexuality. There is a modern narrative
and an old, traditional narrative that was modernized through being given a sci-
entific format. This, however, was not the crucial difference between them. Nor
did it matter very much that one narrative was advanced by physicians, and the
other by a police officer. The difference lies in the general historical process of
constructing sexuality, which allocated to each of these narratives its own sepa-
rate period of supremacy.

In the mid-1960s the British sociologist Mary Mclntosh, wanting to further
current efforts at legal reform in England, wrote her influential article, “The ho-
mosexual role” (1968). She accepted that it was necessary, “to use the arguments
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that were suited to the moment,” meaning the notion that homosexuality was a
sickness, and she felt that the arguments in her article, “would not contribute to
the political developments of the time.” That was perhaps one of the reasons she
published it far from home, in the United States.”” In similar manner yet more
blatantly, Whitam and Mathy proclaimed their politically correct conclusion in
the sociological survey, Male homosexuality in four societies (1986): “The formula-
tion of homosexual orientation as biologically derived and therefore immuta-
ble [...] is not only more scientifically accurate, it is also far more promising for
homosexual rights than other contemporary formulations.” In this they were
probably right, at least as far as concerns Denmark, but only to a certain degree.
By the 1970s traditionalist politicians like Hanne Budtz and Inge Krogh explic-
itly rejected science as the relevant frame of reference in favor of pure politics,
whereas pro-homosexual politicians like Ebba Strange and members of the So-
cialist People’s Party argued that legislation in itself creates deviants. This argu-
ment was very close to that advocated by Mary Maclntosh, and pointed for-
ward to the change of paradigm soon to follow. That legislation might cause the
creation of deviants may have been conceivable to members of Parliament but
probably not to the general population. It means, however, that now, at the be-
ginning of the twenty-first century, instead of looking for scientific or biological
origin and legitimacy, a more promising perspective might be to call attention
to the forces of history and to understand masculinity and the nature of modern
homosexuality, collectively and individually, through its historically changing
position on a scale ranging from the ‘socially dramatic’ to the ‘socially trivial.’
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CHAPTER 3

Norway 1842-1972: When Public

Interest Demands

by Martin Skaug Halsos

This chapter will suggest that by introducing the section 213 to its Penal Code
of 1902 Norway in effect became the first Scandinavian country to lift a general
ban on same-sex sexuality. Unlike preceding regulations, the raison d’étre of sec-
tion 213 was not a Christian society’s need to legislate against sins forbidden in
the Bible, but to prevent men from becoming homosexuals and to uphold pub-
lic decency. Therefore the clause criminalized all kinds of sexual acts between
men, and not only anal intercourse leading to loss of semen as in the former
laws. Significantly, however, the section was to be used only when “public inter-
ests” were at stake.

I will explore the factors that contributed to the creation of section 213 and
to the twists in the law’s judicial and legislative history until its abolishment in
1972 by following three major discourses connected to homosexuality: the dis-
course on age and homosexuality, the discourse on female homosexuality, and
finally homosexuality and the Norwegian welfare state.

On the discourse of age and homosexuality, I will focus on the popular be-
lief that especially young people could be converted and become “permanently
homosexual” by having sex with an older “homosexual.” This belief was the only
explicit reason in written records on why Norway needed to have a section like
213 in its penal code. When the medical discourse, and probably also the preva-
lent general opinion, changed their views on this matter, the law was abolished.
In my analysis on the discourse on women and homosexuality, I will address the
question why women were left outside the law. The statute only penalized sex
between men even though sex between women was not unknown to the leg-
islators, as was shown in the parliamentary debates in 1889, 1902, and 1925 and
1954. As to the discourse of the Norwegian welfare state and homosexuality, I
will look into the principles of the welfare state: their effects on the history of
the statute, and how they eventually led to the abolishment of the section.

In a previous study on the history of the enactment of section 213 and its en-
forcement at the Courts of Justice in Kristiania/Oslo between 1905 and 1950 1
have suggested that Norway was in fact the first, and not the last, of the Nordic
countries to decriminalize homosexuality. This can be attributed to the provi-
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sion that limited the scope of section 213 to acts that threatened “public interest.”
What was to be considered such a threat was of course a matter of some dispute,
but evidently the act of buggery was no longer sufficient in itself.!

Before section 213

The first Norwegian law against homosexual behavior is a statute from 1164
included in the medieval Gu/ating Law, which penalized intercourse between
men. Later, when the church obtained exclusive jurisdiction in church matters
in 1277, the law disappeared from secular law until it reemerged in 1687, when
the Norwegian law of King Christian V was introduced. Book 6, chapter 13, sec-
tion 15 of this law penalized “Intercourse, which is against Nature.” The prepa-
ratory materials on the law reveal that intercourse between men was only one
among several kinds of conduct this section intended to penalize.*

'The Norwegian Penal code of 1842 later inherited the old statute’s formula-
tion. Its chapter 18, section 21, which likewise prohibited “intercourse, which is
against Nature,” was modernized in 1889, as a result of the introduction of the
jury system.? A member of the Norwegian Parliament (the Storting), Fredrik
Stang, made clear the need for change: “Today, there is no man who speaks
Norwegian, who would only through his knowledge of the language understand
what is meant by ‘Intercourse against Nature.”* In order to clarify the issue, the
modernized chapter 18, section 21, came to read, “intercourse between persons of
male sex is to be penalized.”

'This change was part of a revision of the penal laws begun in 1885, when King
Oscar IT appointed a commission to examine the Penal Code of 1842. The juridi-
cal elite and the enlightened public found the Penal Code to be oldfashioned.
It was considered unfair because its linguistic formulations ruled out all flexibil-
ity, and undemocratic because there was no democratic control over the legal
system. The result was the introduction of the jury system in 1887, and of a new
penal code including also a new statute against homosexuality. The Penal Code
of 1902 came into force in 1905, and section 213 was thus introduced at the same
time as Norway became independent after having spent nearly a century in a
union with Sweden. The code remained in force until 1972.°

Section 213

Section 213 in the Norwegian Penal Code of 1902 penalized sex between men,
and persons who made such an act possible, with imprisonment up to one
year:



3. NorwAY 1842-1972: WHEN PuBLic INTEREST DEMANDS

If immoral intercourse takes place between persons of the male sex, those who are
found guilty, or those who contribute to it, will be sentenced to prison for up to
one year.
'The same punishment will befall anyone who engages in immoral intercourse
with animals, or who contributes to it.
Prosecution will only take place when public interest so demands.”
'The most notable aspect in the new statute was the last sentence, which consid-
erably limited the scope of the law. The preparatory works gave little advice on
the question of what were the criteria for public interest except for boy prosti-
tution, and thus left it to the prosecuting authorities themselves to define why a
case should be prosecuted.

Another point of interest is that, unlike its predecessors, this statute did
not penalize a specific sexual act, but all kinds of sexual acts between men that
in some respect could be deemed harmful to others or to society. Accordingly,
apart from the ones engaging in the sexual act itself, also accomplices could be
prosecuted and penalized. This meant for instance that a pimp, a landlord, or a
mutual friend of those taking part in illegal sexual activity, could be convicted
for same-sex crimes under section 213.

However, since section 213 did not penalize homosexuality as such, but in
practice limited its scope to those cases, which had negative social effects, one
might say a different attitude toward homosexuality prevailed in the Norwegian
legal system. A corresponding change in approach can later be observed in the
other Scandinavian countries, where similar legislative changes also took place.

Introduction of the “homosexual”

Professor Bernhard Getz (1850-1902) headed the commission appointed to re-
vise the Penal Code of 1842, and in his own proposal of 1887 he argued that the
new penal code should abolish all special sanctions against homosexuality. In
his view homosexuality should only be penalized if it corrupted others or if
it “shamelessly exposed itself.” This notion was reiterated in the Penal Code
Commission’s proposal of 1896, which stated that the only reason to penalize
homosexuality was “when public interest so demands.”

What was more, Bernhard Getz introduced a new legal definition of sexu-
al intercourse, which covered a wider range of acts than before, prohibiting not
only the historically most significant form of same-sex sexual performance, anal
intercourse. This proved to be a modernization in the definition of sexual of-
fences in general. In 1892, he wrote that in his opinion there existed, “besides the
true sexual intercourse, a number of relationships more or less similar to inter-
course.” When the word “intercourse” (ommgjengelse) was used in the earlier pe-
nal codes, what was intended was penetration by the male member and ejacu-
lation of semen. The new definition “immoral intercourse” (utuktig omgjengelse),
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introduced by Getz, was much broader and included for example oral sex and
mutual masturbation.”

The silent revolution

Section 213 was quite radical for its time as it did not impose an absolute ban on
same-sex sexuality, and it is almost surprising to see how easily it was passed in
the Storting. One could have expected it to arouse more controversy especially
in a Christian nation like Norway with a state church firmly grounded on pu-
ritan Lutheran tradition, but it failed to provoke any debate either in the press
or the Church.

In the Storting there was only one member who spoke out against it, yet not
even he preferred the old law. The Doctor of Medicine Magnus Kjelstad Graa-
rud argued for making the section more up-to-date by changing the phrase “be-
tween persons of the male sex” to “between persons of the same sex.” He con-
sidered the exclusion of women old-fashioned and wanted the law to include
lesbian relations too, but he did not manage to win many votes behind his pro-
posal.”

A possible explanation for why there was hardly any debate on this new and
radical view on homosexuality can well be found in the fact that the author of
the proposal, Bernhard Getz, died shortly before the bill passed through the
Storting. Getz was highly respected in wide circles of the Norwegian political
elite, and it was perhaps characteristic of traditional Norwegian values of the
time that respect for the dead overrode whatever criticisms there may have been
toward his work.

Another circumstance hampering such discussion was probably the taboo on
discussing sex in general. Minister of Justice Ole Quam, a member of the ap-
pointed committee, thought it was “disgusting that the courts will have to deal
with the things that now will be included in the law.”s His dislike toward dis-
cussing them in the Srorting was probably no less acute. The taboo lived on for a
long time, and it was perhaps one of the reasons why section 213 was abolished
so late. Many decades later, during the discussion on the repeal of section 213
in 1971, Member of the Storting Einar Forde congratulated his right honorable
friend Arne Kielland for daring to deal with a topic that many felt was embar-
rassing.™

Section 213 and law enforcement

‘Throughout the existence of section 213 very few people were convicted for vi-
olating it. The reason for this is to be found in the passage that restricted the
courts of law to convict only cases that were of public interest. My earlier survey
on the enforcement of section 213 in the courts of justice in the capital Oslo be-
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tween 1905 and 1950 indicated that the section functioned in effect as a higher
age of consent for male homosexuality. In this period, in nine out of altogeth-
er sixteen convictions, the accused were found guilty of having had sex with a
male youth between 16 and 18 years of age. The legal age of consent at the time
was 16, and the law against fornication with minors had precedence in cases of
same-sex fornication with boys under 16. In the seven remaining verdicts there
was always some additional cause for conviction, such as the offenders having
had sex in public. In practice section 213 thus served as a higher age of consent
for male homosexuality, or its sanctions were used when other criminal offences
were connected to the homosexual acts.

Between 1905 and 1950, a total of 119 men were convicted for violations of
section 213 in the whole country. This figure includes cases involving sex be-
tween men as well as sex between man and beast, but bestiality most likely made
up only a small portion of the total number.” No less than 29 of the convicted
men were judged in a single case, which is known as the morality scandal in
Bergen. Besides the 29 men found guilty in the trials, another "160 boys and a
number of adults” were involved in it.” In a city of 80,000 inhabitants the affair
inevitably resulted in a major public scandal when the arrests began in 1937, and

Figure 3. Convictions for same-sex sexuality per 100,000 inhabitants in Norway, 1880-1972.
Yearly averages in five-year intervals.
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Note: 1880—1889: chapter 18, section 21 of the Norwegian Penal Code of 1842 (intercourse against nature and bestiality); 1890—-1904:
chapter18, section 21 (intercourse between men and bestiality); 1905—56 section 213 of the Norwegian Penal Code of 1902 (intercourse
between men and bestiality); 195772 "other sexual crimes” (intercourse between men, bestiality, fornication with a feeble-minded
person, and some other unusual crimes).
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when the sentences were pronounced in 1938; especially as a number of people
from Bergen’s upper-class were also implicated. The case from Bergen is never-
theless an exception, and, generally speaking, very few people were convicted of
same-sex crimes in Norway in comparison with other Scandinavian countries.
In the capital Oslo, which had a population over twice the size of Bergen, only
16 men were convicted for violating section 213 between 1905 and 1950.7 In ad-
dition to the 16 convictions, there is evidence of police investigations concern-
ing six more men. The low number of convictions explains why section 213 later
was regarded as “a dead letter” both by the Ministry of Justice and by the Nor-
wegian movement for homosexual emancipation, which begun to rally for its
repeal during the fifties.

In spite of this epithet the law was in fact in use almost until its final abolish-
ment in 1972, as is indicated by a case that was tried at the Norwegian Supreme
Court as late as in 1970.7

As can be seen in figure 3, the number of cases fluctuated between 0.3 and
0.7 per 100,000 inhabitants, with a marked drop after 1905, and then reaching
an average annual level of 0.05 per 100,000 inhabitants after 1905. After 1956 the
statistics lumped together “immoral fornication” and “other sexual crimes” into
one category, including fornication with feeble-minded and some other more
unusual crimes. This makes it impossible to determine the exact number of con-
victions under section 213 during this period, but there were certainly only a lim-
ited number of prosecutions. Between 1957 and 1971, a total of 54 people were
sentenced for crimes falling under this category, with a yearly average of o.1 case
per 100,000 inhabitants.

Proposals for amending or abolishing section 213
Even though very few were punished under section 213, it was for a long time
considered to be out of date and unjust. It was out of date because it only penal-
ized sex between men, and unjust because it penalized homosexuality between
consenting adults. On two occasions proposals were prepared to change the ex-
isting law, but the government decided to set aside both of them, so the section
remained in force until 1972.%°

In 1925 the Penal Code Committee proposed an amendment to section 213.%
It was part of an ongoing legislative revision of the chapters on sexual offences
in the Penal Code. The committee’s main purpose was to introduce more strin-
gent penalties for offences against minors. As a part of this revision the com-
mittee suggested lifting the ban on homosexual acts between consenting adults,
and replacing it with a higher age of consent for such acts, 21 years. Among
other proposed suggestions was changing the definition of sexual acts in the
Penal Code from “immoral intercourse” (ufugtig omgjengelse) to “immoral acts”
(utugtige handlinger), which would eliminate physical contact as a precondition
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for crimes to be tried under section 213. The section could thus be applied, for
instance, if a person had masturbated in front of another person. Moreover, it
would criminalize sex between women and same-sex prostitution. Included was
also an increase to the maximum sentence, from one to two years in prison, and
no provisions were made for judicial discretion in its application, or mitigating
circumstances like having mistaken an underage person for being over the age
of consent:

With prison up to two years will be punished: 1. Anyone who seduces persons of

the same sex under 21 years of age to commit immoral acts with that person,; 2. Per-

sons over 25 years of age who commit immoral acts with persons of the same sex
under 21 years; 3. Persons over 18 years who commit immoral acts with other per-
sons in order to make a profit thereof. Mistakes regarding age will not eliminate
culpability.
The 1925 proposal never made it to the Storzing. The Ministry of Justice was not
willing to “legalize perverted relationships of this mentioned kind,” and ac-
cused the committee of “misunderstood humanism.”

'The law was not changed, but on the other hand section 213 was the only
statute in the chapter on sexual offences, which was not included in the re-
vised section 39 which required courts to determine whether the accused person
should be taken into psychiatric custody or not.» The commission never stated
why section 213 was exempted from this provision, and neither was this discrep-
ancy noticed in the Storting. Perhaps it was an oversight made by a government
too eager to condemn homosexuality. On the other hand, one could also conjec-
ture that homosexuality was seen as a lesser threat to society than other crimi-
nalized sexual acts.

In 1951 the Ministry of Justice asked the Penal Code Council to revise sec-
tion 213 as well as section 397, which penalized heterosexuals living together out
of wedlock.*® This initiative probably stemmed from a letter sent by the newly
established organization for homosexual emancipation, The Norwegian Associ-
ation of 1948 (DNF-48), to the Minister of Justice Oscar Gundersen asking for
the repeal of section 213.7

In 1953 the Penal Code Council delivered its proposals for the revised sec-
tions 213 and 397. The Council followed the example of the previous Penal Code
Committee of 1925 in wanting to decriminalize homosexual acts between con-
senting adults, and instead to introduce a provision for a higher age of consent.
'The actual wording too was not unlike that of the 1925 proposal.

With prison up to two years will be punished anyone over 18 who commits an im-

moral act with another person of the same sex under 18 years. The punishment can

be waived when the two persons are approximately of the same age and maturity,
or if other special reasons make a punishment unreasonable. Likewise will be pun-
ished anyone over 21, who: 1. Commits immoral acts with someone of the same sex
between 18 and 21 years of age who is in a position of dependence on him; or 2. Se-
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duces another person of the same sex between 18 and 21 years of age to commit im-

moral acts with him; or 3. Furthers another person’s immoral acts with a person of

the same sex under 21 years. If the offender believed that the other person was over

the age mentioned here, but did not pay this matter enough attention, the sentence

will be prison up to 6 months.*
'The new statute would thus raise the age of consent for homosexuality from 16
to 18 years. This proposal was somewhat more relaxed than its predecessor from
1925 concerning sex between young people and adults. Special reasons could ex-
empt from punishment a person above the age of 18 who was charged with hav-
ing had sex with a person under 18. Courts would also be allowed to pass lighter
sentences if the accused thought the other person to be older, which was not in-
cluded in the former proposal.

However, the revised version of section 397 put forward by the Committee
conveyed quite a different attitude. Originally the section derived from a stat-
ute in the earlier Penal Code, which was known as the “concubinate-clause”
and which penalized heterosexuals living together as man and wife without be-
ing married. If the couple did not get married after being ordered to do so, they
could be sentenced to up to one year in prison.” The council proposed to change
the subject matter in section 397 altogether, molding it into a stipulation outlaw-
ing social gatherings of homosexuals in public, which would have made it im-
possible to work for organizations like the DNF-48:

With a fine or with prison up to three months will be punished anyone who leads

an organization or other association or a meeting or other gathering which aims to

draw together homosexuals without proper control to prevent admittance of per-
sons under 21 years of age.

If a meeting as mentioned in the first paragraph has resulted in persons un-
der 21 being present inside or outside the room, the one who continues to orga-
nize, lead or accommodate such meeting after the prosecutor has warned against
continued gatherings will be punished in the same way. Anyone who advertises
meetings, or gatherings, or the membership of an association, or some other form
of gathering as mentioned in the first paragraph, in a newspaper or magazine dis-
tributed to other people than regular subscribers, or in any other way advertises
among people who are not already members of the association, or who contributes
to make this happen will be punished in the same way.

'The proposed section would obviously have made life very risky for anyone who
wished to organize for a homosexual subculture in any way. The government’s
commentary on the proposal was in favor of changing section 213 as outlined
by the Council, but it suggested “to abstain from punishment in certain cas-
es” - although it did not specify which cases it meant.>* However, it was total-
ly against changing section 397, stating that the justification given by the Penal
Code Council was “little founded.”* The proposition was never debated in par-
liament, since the Storting’s standing committee of justice was not in favor of
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Public urinals were favored cruising spots in the growing Scandinavian cities. The picture shows
two young men in a urinal in Oslo in the beginning of the twentieth century. On the reverse of the
photograph an unknown hand has written: “You must not show this to anyone, because as you
see it is not a pretty picture” Unknown photographer. Courtesy, Oslo City Museum.

either proposals, and preferred the existing laws. In 1955, the Storting decided
to refer the proposals back to the government for further investigation to see
whether section 213 was adequate or not.>* There it lay waiting until the last pro-
posal to change section 213 came up in 1969.

'The planned revision on section 379 is particularly interesting as it is the most
visible and most notorious example in Norway of the homophobic anxiety that
was widespread in the western world in the 1950s. It amounted to infringing ho-
mosexual persons’ constitutional rights like freedom of speech and freedom of
assembly. Equally interesting is the fact that the government disagreed with the
appointed council, thus declining to take part in the homophobic witch-hunt. It
is also noteworthy how well informed the members of the Penal Code Council
were on the social life of the homosexual subculture in Norway. The proposed
section 397 was intended to stifle a subculture of small semi-private gatherings
and parties, outside the commercial scene of clubs and bars, and this projected
target of the law coincided with what little is known about the lesbian and gay
subculture in Oslo at the time.

The last days of section 213

DNF-1948 continued to work for the abolishment of section 213, after the Szor-
ting had sent back the proposal. In 1969, under the leadership of Karen-Chris-
tine Friele, the organization once more focused on the statute. In 1970 the or-
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ganization published a pamphlet entitled Section 213 - An evil or a necessity?
which argued against the infamous section. This pamphlet was distributed to
the members of the Storting, and as a result DNF-1948 got in touch with the
social-democratic member of the Storting Arne Kielland.

Kielland introduced a private member’s bill - that is, legislation not officially
backed by the government - in the Storting with the proposal to abolish sec-
tion 213.3¢ The conservative minister of justice Elisabeth Schweigaard Selmer
responded to the bill by preparing a government proposal to abolish section 213,
and to replace it with a law that would impose an age limit of 18 years on homo-
sexual relations, two years higher than the age of consent for heterosexual rela-
tions.¥ It occurred that the conservative government fell, and a new social-dem-
ocratic government was established before Kielland could address the Storzing.
Schweigaard Selmer’s proposal never left the Ministry of Justice, but the matter
was to rest only for a short while.

During the parliamentary debate on the repeal of section 213, no one spoke
in favor of retaining it, and the new minister of justice Oddvar Berrefjord an-
swered on behalf of the government that he wanted the statute abolished with-
out any new laws to restrict homosexuality.® Both the Ministry of Justice and
the Storting’s standing committee of justice supported this notion and spoke in
favor of full abolition. However, some Members of the Storting still argued for a
higher age of consent for homosexuality, and they presented an alternative leg-
islative proposal for a revision of section 213. It was not unlike that of 1953 apart
from shifting the age limit from 21 to 20 years, which corresponded with the
lowering of age of maturity from 21 to 20 in 1969.

With prison up to two years will be punished anyone over 18 years of age, who

commits immoral acts together with another person of the same sex under 18. The

punishment can be waived if the two persons are about the same in age and matu-
rity or if a special reason makes it unreasonable to penalize. The same sentence is
given to persons over 20 who: 1. Commit immoral acts with a person of the same
sex between 18 and 20 years of age thereby exploiting a situation of dependence;
or 2. Seduces a person of the same sex between 18 to 20 years to engage in immor-
al acts; or 3. Furthers another person’s immoral acts with a person of the same sex

under the age of 20.%

However, in both chambers of the Storting this alternative proposal lost by an
overwhelming majority, and section 213 in the Penal Code of 1902 was simply
abolished.* An era had ended since Norway was the last country in Scandinavia
to formally decriminalized homosexual acts between men. Unlike in the other
Nordic countries, however, in Norway it was not accompanied by the introduc-
tion of a higher age limits.
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Section 213 and the discourse on age and homosexuality

The history of section 213 is closely connected to idea that homosexuality was a
threat against the individual and against society. In 1887, when Bernhard Getz
proposed to lift the general ban on same-sex sexual acts it was on the grounds
that homosexual inclination was “strong and deeply rooted” in a person, which
meant that a threat of punishment would be ineffectual.# The law, which came
to follow closely his views on the matter, changed the discourse on homosexu-
ality and criminal law in Norway. The main focus was to be on preventing the
spreading of homosexuality to the rest of the population, in particular by means
of regulating the relations between young men under the legal age of majority
and older men, which was where such a threat existed according to psychiat-
ric knowledge. In the 1970s, when psychiatric science and society no longer saw
homosexuality as a threat, section 213 ceased to exist. The act it self was not lon-
ger a crime.

At the end of the nineteenth century, when the new penal code was being
prepared, homosexuality as a phenomenon had already been given a name. The
dominant opinion within scientific discourse and popular understanding was
that same-sex desire was biologically determined.* Similarly, in his proposal
from 1887, Bernhard Getz gave voice to the biological understanding of homo-
sexuality when he wrote that such acts “in many cases seem to be founded part-
ly on some kind of special mental deformity, and partly in a sickly disposition,
which causes abnormal passion and inclinations.”

He never used the term “homosexuality” or referred to scientific writings,
but spoke of the “experience of the majority of people who are addicted to it,”
and common knowledge of the courts of justice.* These sources had also made
him aware of other causes of homosexuality, besides the biological ones. In the
proposal he mentioned “corruption”as one reason why some people become ho-
mosexual. His conclusion was that there was no reason to punish homosexuality
in itself, but only when it constituted “an offence against the rights of others.”

In his original proposal from 1887, Bernhard Getz did not mention the pro-
tection of young people as an express purpose, but in the Penal Code Commit-
tee’s final version from 1896 it was stated that regulating sex between men was
considered necessary in order to “prevent a class of male prostitutes” from com-
ing into being through “the seduction of young people.” This was given as the
very reason for introducing section 213, and the only motivation for criminaliz-
ing homosexuality, since it was in the interests of the public that “each and every
instance [of seduction of young people] is prosecuted.” Thus, the main reason
the Committee gave for penalizing homosexuality was not that boys were “cor-
rupted” and became homosexuals, as Getz had proposed earlier, but to prevent
the spreading of prostitution through homosexual people.

In the beginning of the twentieth century the discourse on the etiology of
homosexuality shifted from a mostly biological view to a psychological one.
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Sigmund Freud established the notion that sexuality was formed during a per-
son’s childhood, and that homosexuality resulted from a disturbance in the nor-
mal development toward heterosexuality. The proposed amendments to section
213 that appeared after the introduction of Freud’s theories thus put a greater
stress on protecting the young from homosexual influences, and restraining the
spreading of homosexuality in society.

In the 1925 proposal the Penal Code Committee had noted that it was wrong
to penalize “congenital homosexual inclination,” but because some people were
born bisexual it was important to make their heterosexual side prevail. The com-
mittee therefore wanted a law which protected people under the age of 21 (the
age of majority) in order to let “their emotions be led in the right (heterosexual)
direction,” so that they would get “a normal sexual life.”#

Ragnar Vogt was the first professor of psychiatry in Norway, and as a mem-
ber of the Penal Code Committee he had written an appendix to the proposal,
where he claimed that a pronounced homosexual inclination was not the only
reason for sex between men. As examples he mentioned “homosexual habits
in boarding schools, ships on long-distance voyages, isolated military camps.”
And he referred to other researchers who stated that homosexuality “originates
from what is actually bisexuality with future development possible in both nor-
mal and abnormal directions.”® Ragnar Vogt did not mention by name Freud
or any other scholar in particular, but the Penal Code Committee referred to
the German sexologist Magnus Hirschfeld in its proposal.# In the beginning
of the twentieth century most Norwegian scientists were educated in Germany
and were in general highly influenced by German scientific knowledge. Conse-
quently, the scientific understanding of homosexuality in Norway drew heavily
from German sexology.

'The dominant theory advanced by Hirschfeld and other German sexolo-
gists was that homosexuals constituted a third sex, and that they had an inborn
disposition, which could be neither acquired nor changed. Psychoanalytic the-
ory, as formulated by Freud and his colleagues, claimed on the other hand that
homosexuality was a perversion, which could be acquired through experiences
made in a child’s formative years. Norwegian legislators tended to refer to the
third-sex theory when they wanted to decriminalize same-sex sexual acts, and
psychoanalytic theory when they argued for at higher age of consent.®

Age was an important issue also in 1953 when the Penal Code Council pro-
posed to change sections 213 and 397. Both amendments were aimed at pro-
tecting persons under the age of 21 from being exposed to homosexuals, and
the Council argued for a constraining homosexuality because “homosexual ex-
periences for a person under 18 years can contribute to his sexual life taking a
permanently homosexual direction.” And even if a person was over 18 years,
there was still a risk that his sexual development took a “homosexual direction.”
'Therefore, the Penal Code Council suggested a law to protect everyone up to 21
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years.®* Since even mature people could become homosexual by experience, the
revised version of section 397 intended to outlaw announcements for meetings
and gatherings for homosexuals in public that could attract “persons who are
not homosexuals, but could possibly be influenced in a homosexual direction in
the company of homosexual persons.”™*

The Penal Code Council based many of its arguments on a scientific ap-
pendix written by the Professor of Psychiatry Ornulv Jdegird, who was also
an appointed member of the Council in this matter. He was a pupil of Ragnar
Vogt, but unlike Vogt he rejected the view that homosexuality would be caused
by biological factors. In the appendix he claimed that “[a]ll our knowledge at
the present time speaks clearly against the hypothetical homosexual constitu-
tion being hormonally grounded.”s The many latent homosexuals that Alfred
Kinsey had reported on in 1948 and 1953 troubled him: they were so many that
it would be a serious problem for society if they all became homosexual, espe-
cially since Jdegird believed that homosexuality itself gave rise to alcoholism
and other social problems. According to Professor Jdegird homosexuality was
a rebellion against society, exemplified in the homosexuals’need to carry on pro-
paganda for a view of homosexuality as biologically and socially equal form of
sexuality.5

Jdegird’s views and the Penal Code Council’s arguments on age and ac-
quired homosexuality were met with different reactions. The Director of Health
Karl Evang did not agree.ss In a letter to the Ministry of Justice he declared that
he disagreed with the proposed changes to sections 213 and 397, pointing out
that “conditions that fixate an individual in the homosexual direction essentially
take place earlier than puberty.”® Because of this there was no need for a higher
age of consent or to protect others from homosexual influence.

In another letter the barrister Johan Bernhard Hjort, writing on behalf
of DNF-48, emphasized that section 213 was unjust because “homosexuality
is mostly considered to be congenital, or a disposition acquired during child-
hood.” To support his view he referred to a number of Scandinavian scientists
and to the Professor of Criminology at the University of Utrecht, Gerrit The-
odor Kempe (1911-79). Professor Kempe had been contacted by the DNF-48 for
a scientific statement concerning the proposed amendments to sections 213 and
397

After the Storting had referred the Penal Code Council’s proposals back
to the Ministry of justice, DNF-48 continued to collect scientific statements
and studies that contradicted the belief that homosexuality could be acquired
through seduction. Two juridical reports on age, homosexuality and the penal
code, the British Wolfenden Report from 1957 and the Dutch Speijer Report from
1969, gave considerable leverage to arguments against inflicting punishments for
homosexual behavior. Both concluded that the belief that young people could
be seduced into becoming homosexuals was a scientifically untenable.%
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'The conclusions of the Speijer Report were crucial to the efforts to abolish
the law against same-sex sexuality in Norway. The Norwegian gay and lesbian
movement was afraid that a higher age of consent for both sexes would be in-
troduced instead of the old statute, which only penalized sex between men and
allowed flexibility in the practice of law. A higher age of consent would include
both men and women, and would oblige the courts to prosecute all instances
that involved a person under the age of consent. Member of the Storting Arne
Kielland therefore warned against replacing the section with “a new and per-
haps even worse statute of discrimination.”®® Drawing on the results of the Spei-
Jjer Report, Kielland said he did not believe that young people could be seduced
into becoming homosexuals.®

‘Though it was highly regarded as a reliable scientific report the Speijer Report
did not convince everybody. Member of the Srorting Egil Endresen still called
for a special protection for people over 16 years of age, because even though he
believed the arguments of the Speijer Report to be “rather solid” they were still
debatable.®* Professor Ornulv @degird was again asked to make a statement. In
a letter to the Ministry of Justice, @degard said he could not produce scientific
evidence showing that “young boys in the age of 16-18-21" were at risk of be-
coming homosexuals through seduction, but he still thought there was reason
to believe so. As an argument he compared homosexuality with drug abuse that
seemed “clearly to reach a maximum at this age.”*

However, most of the members of the Storting, the Ministry of Justice and
the government agreed with Arne Kielland and DNF-48 that there was no need
for a higher age of consent or for any special protection for minors. On the ba-
sis of the two influential reports and a statement from the Directory of Health,
which concluded that sexual orientation was “generally fixed before the age of
16,” the Ministry of Justice concluded that there were no medical reasons for any
special provisions regarding young people.* On the contrary, it was noted that
it was often “the adult homosexual who needed protection” against seductive
youngsters who wanted to use them for financial purposes.® As a result, section
213 was abolished without any protective legal measures concerning the youth
being introduced in place of it.

'The discourse on age and homosexuality is important for the history of sec-
tion 213, because it is inseparably connected to the very reasons for criminaliz-
ing homosexuality in Norway during the last two centuries. It was an issue of
public interest to check the spreading of homosexuality, and young men and
boys were seen to be particularly exposed to such a threat. The main rationale
for the section was originally to prevent the growth of male prostitution that
was perceived to result form seduction of young men, and all later proposals to
amend section 213 were aimed at protecting persons under 21 from becoming
homosexual as a result of a same-sex experience. The main argument for a high-
er age of consent was founded on scientific discourse, and when the scientific
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West end of Carl Johan Street in Oslo in 1909, a known gay cruising area in the first decades of the
twentieth century. Unknown photographer. Courtesy, Oslo City Museum.

discourse increasingly shifted toward disputing the seduction theory, the section
was abolished. At the same time it is important to know that even though the
history of section 213 clearly reveals a wish to protect the young against homo-
sexuality, it also shows that young men were not exclusively seen as victims. All
through the history of section 213 at least some of them, the male prostitutes,
were described as ruthless exploiters of older homosexuals.

Section 213 and the discourse on sex between women

Section 213 in the Penal Code of 1902 made no mention of sexual acts between
women as a punishable offence, which was a deliberate omission by the nine-
teenth century lawmakers. Female homosexuality was not regarded as a serious
enough threat to Norwegian society to be criminalized. However, repeated at-
tempts to extend the statute’s penalties to lesbian sexual relations, as well as ear-
lier attempts to penalize sex between women, indicate that this decision was far
from uncontroversial.

Sex between women entered legal discourse in Norway in the mid-nine-
teenth century, shortly after the introduction of the 1842 Penal Code. In 1847 the
Supreme Court found a woman guilty of violating the old Norwegian Law’s
statute 6-13-15 from 1687, which criminalized “intercourse, which is against na-
ture” without any reference to gender.® The section 18-21 in the Penal Code only
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interpreted intercourse against nature as “real intercourse” which was penetra-
tion by the male sexual member and the ejaculation of semen.”” The Supreme
Court used the old section because it was more inclusive.® In this case, a velvet
dildo had been used so the Supreme Court ruled that penetration by a substi-
tute penis was in keeping with the legal definition of section 6-13-15 in the Nor-
wegian Law. The older woman was sentenced to one year’s hard labor and her
two younger servants to fifteen days’ seclusion on water and bread. It was ac-
cording to the section 18-21 of the Penal Code and not death by fire as the old
law ruled. However, this ruling was controversial, especially since it was at vari-
ance with the Constitution, which stated that no one could be convicted out-
side the law.® This ruling would not hold for long though. In 1854, the Supreme
Court declared two other women not guilty of violation of section 6-13-15 of the
Norwegian Law or section 18-21 of the Criminal Code of 1842, because their
sexual relationship did not fulfill the definition of intercourse against nature.”

When the Penal Code Commission was appointed by King Oscar II in 188;,
the traditional definition of fornication as penetration was the main reason why
only men were mentioned in the new text. Member of the Storting Fredrik
Stang, who was also a member of the Penal Code Commission, specified in a
1889 parliamentary debate on the proposal that only sexual acts of “an inter-
course-like character” were to be penalized.” In the understanding of sexual-
ity as it then was, this definition excluded sex between women as well as oral
sex and mutual masturbation.”” Minister of Justice Walter Scott Dahl wanted
to criminalize female homosexuality, and in the Storting he criticized the nar-
row definition of punishable acts.” The Commission’s answer was that it was not
within the scope of the Penal Code to punish every “indecent act, which moral-
ity strongly condemns.””*

In its final proposal for the Penal Code of 1902 the Commission did not
give reasons why section 213 would impose sanctions only on sex between men.
Instead, it just referred to the changes made to section 18-21 in 1889.7 The new
definition of punishable sexual acts that included also non-penetrative practices
would technically have allowed convicting women for same-sex acts, but this is
nowhere specifically mentioned or considered as a possibility. Perhaps this can
be accounted for by the motivation given for the last sentence of section 213.
Here the Commission wrote, “this crime should not be prosecuted [...] if it is
not particularly injurious to the public welfare.” The publicity around a case, and
the scandal it would cause were “a more serious evil than the crime itself.” And
it went on to argue that the clause was needed to pre-empt the rise of a “class
of male prostitutes” since it was in the public interest to prevent such a develop-
ment.” Women were already prone to this vice, and at the time there was a pub-
lic outcry against female street prostitution that was openly carried on in Kris-
tiania.”
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As mentioned earlier, the only dissenting voice during the parliamentary
discussion on the bill was that of Gunnar Magnus Graarud, who wished to in-
clude sex between women in the statute. As a doctor of medicine he could not
let the proposal pass, he said, because it contradicted his “knowledge of natural
history.” He knew that homosexuality “occurs just as often, if not more often,
between women.””® Cabinet minister Ole Quam, a member of the Commission,
responded to Graarud’s proposal by saying that such an act was not possible
among women: “Sexual intercourse, fornication between two women - have you
heard of such a thing? It belongs to the realm of the impossible.” In his opin-
ion it would be like introducing a law against masturbation. The Storting voted
against Graarud’s proposal, and sex between women did not become a criminal
offence in Norway.”

However, lawmakers would later change their attitudes on this matter. In
1925 the new Penal Code Committee regarded excluding women from section
213 as an indication of how outdated the law was, and it recommended that the
law on a higher age of consent include sex between women too.* However, this
opinion was not supported by the Ministry of Justice, which rejected the whole
proposal in 1927.

All attempts to replace section 213 with a higher age of consent embraced
also the idea of extending the law to sex between women. The proposals from
the Penal Code Committee in 1925 and from the Penal Code Council in 1953
were both worded in gender-neutral language, and this was also the case with
the alternative proposal to raise the age limit during the debate on the aboli-
tion of the statute in 1971. The logic of all these proposals was that women hav-
ing sex with other women under the age of legally defined maturity constitut-
ed an equal threat to Norwegian society as did sex between men, though none
of them discussed the reasons why women suddenly were included in this dis-
course. One reason for this may have been that sex between women was increas-
ingly recognized within the scientific discourse and therefore needed also to be
acknowledged as a threat to society.

'Thus, over a period of seventy-five years, three different proposals argued for
an amendment of the section to the effect that women too were to be included,
but apparently the threat that female homosexuality posed to society was never
deemed grave enough to make any of these proposals successful. Proposals to
include women under the scope of the law were always linked to the abolish-
ment of the general ban on same-sex sexuality between adults and to imposing
higher age limits, which shows that female homosexuality had become concep-
tualized in equal terms with its male counterpart, as something that adults could
engage in, but as something that young people needed to be protected against.
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Section 213, homosexuality and the Norwegian welfare state

In Norway the history of the welfare state dates back to the end of World War
Two, as it does in other Scandinavian countries.” From 1945 up to the 1960s,
Norway undertook several important social reforms on pensions and benefits
for the poor and unemployed, health care, schools and education. Many of these
reforms were based on older systems initiated in the beginning of the twentieth
century and especially from the 1930s.* Norway still regards itself as a welfare
state, but a political consensus on the material and social aims this involves, has
become less evident since the second half of the 1960s.%

Belief in science and striving for equality have been characteristic of the
Norwegian welfare state, and in both respects, the history of section 213 is close-
ly linked to the history of the welfare state. There was a strong belief in scientific
knowledge when section 213 was being prepared, as well as during later propos-
als to change and abolish it. There was also a general political strive for social
equality which was a key factor in the various attempts to lift the ban on homo-
sexuality. Thus criminalizing homosexuality as such was seen as unjust to all.

Section 213 and the Penal Code of 1902 were influenced by “the third school”
in legal theory, which was introduced by Bernhard Getz. In this theory crimi-
nal prevention was closely linked to psychiatry and social sciences in an effort
to uphold the rule of law.* The third school was closely linked to a will to solve
social problems by means of scientific methods.

As discussed earlier, Bernhard Getz employed scientific language in his
proposal[s] when he wrote that homosexuality was caused by a “psychiatric de-
formity,” thereby showing that he understood the scientific discourse of his time
though he made no direct reference to any scientific sources.” With all the lat-
er proposals, as well as with the eventual abolition of the section, authorities of
medicine and psychiatry were included as experts whenever homosexuality was
discussed.®

With time, the role of science increased in importance, and section 213 be-
came a matter for psychologists and doctors. To the Penal Code Committee of
1925 were appointed the first Norwegian professor of psychiatry, Ragnar Vogt,
and two other doctors of medicine along with the legal advisers.”” The commit-
tee took a scientific approach to the issue, and used science to argue its pros and
cons. This would also be the method adopted in later committees on section
213.

In 1951 the Penal Code Council again requested medical expertise by ap-
pointing Professor @rnulv Bdegird as an adviser.*® And the Ministry of Jus-
tice contacted the Director of Health Karl Evang, a doctor of medicine enjoy-
ing high esteem, to comment on the proposals to change sections 213 and 397
in 1953. Later, in 1971, during the debate on abolishing the statute Qdegard was
again contacted.®
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The lesbian and gay movement DNF-48 also used scientific authorities to
bolster up their campaign to abolish the section. As mentioned earlier, in 1954
they created a network of scientists on criminology and psychiatry in order to
stop the proposed reforms on sections 213 and 397, and in the 1970s they made
the most of the scientific Speijer Report in arguing against a higher age of con-
sent.

The idea of homosexuality as biologically determined also led to the intro-
duction of the homosexual citizen. Before that, same-sex passions were more
commonly perceived as acts that anyone could be tempted to perform. The no-
tion that homosexuality was, at least with some people, an inborn disposition,
meant that there was a certain type of people who could never become hetero-
sexuals. This idea would eventually lead to the abolishment of section 213 be-
cause the society strove for social equality to all groups, including the “homo-
sexuals.”

During the twentieth century there was a gradual development toward
granting minority status and social rights to people who lived out their same-
sex desire. Yet Bernhard Getz did not propose to abolish the sentence on homo-
sexuality in 1887 because of any personal sympathies for the homosexual incli-
nation. He did it because he believed that prosecutions and punishments would
not help rid society of this vice. This would later change, as all later proposals
commented on the problem regarding social equality and homosexuality.

In 1925 the Penal Code Committee argued that section 213 was unjust inas-
much as “to penalize the satisfaction of an inborn homosexual sex instinct [...]
means the same as if the law were to forbid sexual intercourse between the nor-
mal man and woman.”® When the committee suggested punishments for per-
sons over 18 years who sold sexual services to same-sex partners, it spoke for, and
showed empathy with the “victims of homosexuality” instead of the “shameless
male whores.” The young men who sold their bodies were seldom seen as vic-
tims, but more often as offenders. According to the Penal Code Committee,
it was “through the fear of shame” that the young men got power over “other-
wise respectable citizens” and could turn them “into weak-minded individuals
through their criminal plans.””

In 1954 the Ministry of Justice considered that the suggested amendments
to sections 213 and 397 were flexible enough, as it preferred to exclude penalties
on those cases where “the young man in question is a professional prostitute.”
Such boys’ moral conduct was much in doubt. In 1938 the Court of Justice in
Oslo suspended the sentence of a man charged with violation of section 213 on
the grounds that the underage boy was known to the court “to have previous-
ly displayed a bad character regarding sexual morals.”* This indicates that less
consideration was given to the possibility that prostitution among boys was a
result of poverty, which raises the question of their exclusion from the welfare
state’s aspirations for social equality.
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The Penal Code Council’s proposed changes to sections 213 and 397 from
1953 were less sympathetic to homosexuals. In principle, the council was of the
opinion that homosexual acts should not be considered on a par with hetero-
sexual ones.” The most immediate cause for this negative attitude was Professor
Ddegird, for whom homosexuality represented antisocial behavior that consti-
tuted a threat to the society. It can also be indirectly attributed to the repres-
sive social climate on sexual difference in postwar Europe, which we know from
other countries.”® In 1954 Norwegian bishops too discussed the plans to amend
sections 213 and 397, and argued against abolishing section 213 because Norwe-
gian society was “confronting a social threat of global proportions.”” The bish-
ops and the Penal Code Council were especially alarmed by the emergence of
DNF-48, an organization which had close links with similar groups in other
Scandinavian countries and showed a strong and radical commitment to gay
and lesbian rights.

On the other hand, these fears were not shared by everyone, and the Direc-
torate of Health responded to this overly negative view by stating that homo-
sexual acts “to a large extent [were committed by] persons who in every other
respect are good, conscientious citizens.””® Similarly, the Ministry of Justice ob-
jected to the suggested changes to section 397, which would have rendered the
existence of DNF-48 almost impossible. The reasons given by the council in
support of its proposal were simply not sufficient to introduce a law that would
violate constitutional rights like the freedom of speech and the freedom of as-
sembly.”

The debate on the repeal of section 213 that went on from 1970 to 1972
marked a profound turning point toward equality between heterosexuality and
homosexuality in criminal law. When Arne Kielland addressed the Szorting, and
moved to abolish the law he concluded with the statement, “150,000 homo-
philes in Norway will gradually be given justice.”*° Minister of Justice Oddvar
Berrefjord answered his question and agreed by saying that the statute was “un-
reasonably discriminating” against homosexuals.”* Others spoke of “respect for
a group of deviants,” or used the word “minority” when they talked about “ho-
mosexuals.” The Ministry of Justice argued on behalf of the “the adult homo-
sexual who needs protection” against seductive heterosexual youths who wanted
to exploit them financially.s However, Member of the Srorting Bodil Aakre of
the Conservative Party (Hoyre) voted for the abolition of the law only because
in her view section 213 could not “prevent” homosexuality.*

Compared to earlier statements regarding homosexuality and social equal-
ity, the 1971 debate in the Storting signified a tremendous change in attitudes.
Even though the political consensus on the institutions of the welfare state was,
according to historians, beginning to diminish from the early 1970s on, there
seems to have been a rather broad consensus on pursuing social equality for ho-
mosexuals in the sphere of criminal law.
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Conclusion

In this chapter I have looked into a number of discourses underlying the his-
tory of section 213 of the Norwegian Penal Code, pointing out especially the
discourse of the welfare state. The common belief that the legal sanctions im-
posed on homosexuality in section 213 were a dead letter belies actual judicial
practice, where convictions and hearings, however scarce, continued throughout
the whole period.

The idea of homosexuality as an inborn disposition, which was first intro-
duced into criminal discourse in 1887 by Bernhard Getz in his proposal for a
new penal code, eventually led to the lifting of the general ban against homo-
sexuality. This started with the incorporation of a provision into the law that
restricted prosecutions for homosexuality to cases where public interest so de-
manded. The inborn homosexual could not be helped to overcome his inclina-
tion by legal measures; therefore the statute was worded in a way that it would
only be used when such behavior threatened the rights of others. This notion
would in the end lead to the abolition of the section in 1972.

'The discourse on age and homosexuality constituted a significant factor in
the history of section 213. In the documents recording the making of the Penal
Code, the only motive mentioned was to prevent male prostitution, but all later
proposals to change 213 were aimed at reducing the growth of homosexuality
among young people by means of imposing a higher age of consent for homo-
sexual acts.

'The notion that young people could become homosexuals by being seduced
by an older homosexual was readily adopted from scientific writings on homo-
sexuality. As long as the scientific discourse on age and homosexuality spoke in
favor of special protection of the young it was impossible to decriminalize ho-
mosexual acts altogether. After the scientific discourse, and consequently also
the informed public opinion, abandoned the belief in the relevance of special
protection against homosexuality, the statute was abolished.

The discourse on women and homosexuality left its mark on the section 213
in the very omission of women from the scope of the statute. Only sex between
men was criminalized, because sex between women was originally not deemed
to constitute a threat to Norwegian society. This question was, however, dis-
cussed already when the section was in preparation, and later proposals to re-
place section 213 with a higher age of consent were all worded in gender-neutral
language. It is difficult to say what brought about this shift, but the reason seems
to be connected to the fact that scientific discourse concerning homosexuality
also was gender neutral.

'The history of section 213 and the history of the Norwegian welfare state are
also closely connected. This is made apparent both in the strong tendency to rely
on scientific arguments when dealing with homosexuality and in the early rec-
ognition of the social equality of the “homosexual citizen”. Together with the
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rejection of the seduction theory, these were the main factors behind the defini-
tive abolishment of the section in 1972.
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CHAPTER 4

Iceland 1869-1992: From Silence to
Rainbow Revolution

by Thorgerdur Thorvaldsdottir

Whenever Icelandic history is put into a larger context and compared with that
of other Nordic countries, a crucial consideration to be kept in mind is the lim-
ited size of the Icelandic society.” When the earliest Icelandic law that prohib-
ited any form of homosexual acts or “sexual intercourse against nature” came
into effect in 1869, the total population of Iceland was only 69,760 inhabitants,
of whom 5,130 lived in the capital region. In 1940, when the absolute ban on ho-
mosexual acts was lifted and a law prescribing a higher age of consent was im-
posed instead, Iceland’s total population had reached 121,570 and the population
in the capital region had shot up to 43,840 inhabitants. In 1992, when homosex-
uals were finally made equal before the criminal law, Iceland’s total population
was about 255,700 inhabitants, with 146,150 living in the capital region.”

'The political landscape of the late nineteenth and early twentieth centuries
was dominated by the struggle for independence, as Iceland remained under
Danish rule until 1944. Independence was achieved gradually in several stag-
es. In 1845, the historical parliamentary assembly A/thingi was re-established as
an advisory body in Reykjavik. In 1874 Iceland received a constitution, which
granted the A/thingi legislative power in internal affairs together with the Dan-
ish king. In 1918 Iceland became a sovereign state under the Danish crown and
finally, in 1944 the Republic of Iceland was founded with an Icelandic president.
Iceland was thus under Danish authority when the penal codes of 1869 and 1940
went into effect.’

As indicated by the population statistics, Iceland remained a rural farming
community well into the twentieth century. Most people lived on farms or in
small fishing villages scattered along the coastline. In the course of the 1920s
and 1930s the population of Reykjavik first exceeded 20,000 - and later 30,000.
Studies on homosexuality have indicated that the modern “homosexual”is a le-
gitimate offspring of urbanization, wage labor and industrial capitalism, and
that same-sex sexual acts were conceptualized differently prior to the emergence
of these social structures.* The limited size of the Icelandic community, where
the total population barely reached a quarter of a million at the very end of the
period under study, thus contributed to the invisibility of homosexuals. In an in-
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ternational survey on the position of lesbians and gays published in 1985, Gudni
Baldursson, then chair of Sam#skin 78 - The National Organization of Lesbians
and Gay Men in Iceland, commented on this:
It is apparent that a society of such proportions is necessarily one of high visibil-
ity for each and every person, and of tight social control. For the individual per-
son it means that being openly lesbian or gay comes alarmingly close to being so
publicly. And in facing this, one cannot ignore the fact that Iceland offers no ref-
uge, such as a big city, should one wish to retreat, either to get away for a while or
to start afresh.s
'The Icelandic gay and lesbian group Samtékin 78 was founded in 1978. Before
that, homosexuality rarely figured in public discourse and many Icelandic gay
men and lesbians chose to emigrate, most often to Copenhagen, but also to
New York and other big cities in the United States, or to London, where they
could live more openly. In the 1980s homosexuality became more visible in the
public discourse, although often in negative terms. One such example was the
heated debate between Samtikin 78 and the National Radio, which lasted for
years. It started in 1981 when the National Radio (the only radio station in Ice-
land at the time) refused to broadcast an announcement that read as follows:
“Lesbians, gays, remember the meeting tonight. Samzokin *8.”¢ This censorship
was enforced in the name of linguistic puritanism, and the National Radio tried
to force the organization to use the derogatory term kynvillingar (derived from
kynwilla, which literally means sexual aberration, a term analogous to the word
for heresy, #riwvilla) because it was considered to be “proper Icelandic.”” Sam-
tokin 78 had chosen to use the words hommi and lesbia, which were the expres-
sions that Icelandic lesbians and gay men used to name themselves but which
the National Radio considered improper language that “violates popular taste
and decency.”

Medieval machismo

Same-sex sexual acts and desires have largely been neglected by Icelandic schol-
ars in general, and by historians in particular. The most notable exceptions are
studies of “unmanly men” in Icelandic sagas and medieval laws.” Sex between
two individuals of the same sex was not prohibited in Grdgds, the Icelandic book
of law from the Commonwealth period (1117-1271). Nevertheless, such relations
seem to have been considered shameful. Three derogatory words were listed in
Grdgds that were associated with male same-sex sexual behavior; ragur, strodinn,
and sordinn, all of which have become obsolete and have no meaning in mod-
ern Icelandic. The word ragur could mean homosexual, feminine, and/or cow-
ardliness, while s¢rodinn and sordinn are the past participles of “to have inter-
course.” Grdgds laid down a harsh punishment (skdggangur, or being declared
an outlaw) for using any of the three words to insult another man, and thereby
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indicating that he had had sexual intercourse with another male, in particular if
it was claimed that he had been penetrated. Such a grave insult entitled the of-
tended party to revenge. According to a paper written by Folke Strom in 1974,
the Icelandic terms “ragur” or “argur” (adj.) / “ergi” or “regi” (noun) were used to
refer to men who were considered to be unmanly or homosexual. “To apply the
term argr (or its synonym by metathesis 74g7) to a man meant that he was ‘un-
manly’in various ways, and in particular that he was a coward and a homosexu-
al.”” Strom claims that the word ergi could also be used for women, but in that
context it was “virtually synonymous with nymphomania, which was a charac-
teristic as much despised in a woman as unmanliness was in a man.” The Ice-
landic historian Gunnar Karlsson argues that the terms “ragus” “argur,” “ergi,”
and “regi” generally had a double meaning. On one hand they simply denoted
cowardice, but on the other hand, they were used to refer to what was consid-
ered abnormal sexuality. Examples from old Icelandic texts show that these ab-
normalities could take on various forms, although homosexual acts between
men were the prevalent category.s None of these concepts indicated the possi-
bility of women engaging in same-sex sexual acts. The Icelandic literary scholar
Dagny Kiristjansdéttir has pointed out that there were no terms in the Icelandic
language for “lesbian” or “homosexual woman” until the late twentieth century.
She maintains that this does not mean that people were unaware of the possi-
bility of some form of sexual relations between women. As an example she takes
up the Confession manuals of the Catholic Church where all sins needed to be
explicitly named and defined, so a just punishment could be meted out.** A pro-
hibition on any form of same-sex sexual relation, both for men and women was
spelled out in the confession manuals of bishop Thorlakur Thérhallsson from
1178, where it was listed as a deadly sin if “a man was befouled by another’s man’s
hands,” or if a woman would do the same thing with other women, or with a
four-legged beast.’

After the reformation, the so-called Szri démur or the Great Edict came
into effect (1564-1838). It was a puritanical ethical code, which imposed severe
punishments on sexual relations between relatives or between people that were
related by marriage, carrying death sentence as the most severe penalty. Dur-
ing the seventeenth and eighteenth centuries at least 50 people, 25 women and
25 men, were sentenced to death for these “crimes,” or illegitimate love affairs.
Adultery and sex between unmarried people was punishable by fines or public
flogging. However, in its list of forbidden sexual activities, the Great Edict did
not mention sexual intercourse between people of the same sex.”

A ban on “sexual intercourse, which is against nature”
In 1869 a new penal code came into effect in Iceland, based on a Danish model.
'The adoption of this legislation marked the abolition of a Danish penal code
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which had been in force in Iceland from 1838 to 1869, and which had supersed-
ed the Great Edict.7 The Penal Code of 1869 was basically a translation of the
Danish Penal Code from 1866. The new law was sent to Iceland as a Royal Pro-
posal in 1867, and was discussed at length at the A/thingi that summer. As noted
earlier, Iceland was still under Danish rule and the Althingi was only an advisory
assembly in session for a few weeks every other summer. The legislative power
remained the prerogative of the Danish king."

Among the provisions of the 1869 Penal Code was section 178, which crimi-
nalized sexual intercourse between two persons of the same sex, irrespective of
age or consent: “Sexual intercourse [samredi] which is against nature is punish-
able by hard labor.” Section 178 was never mentioned during the discussions at
the Althingi. Most sections of the new Penal Code were voted on separately, but
section 178 was passed without comments or separate voting.*® It was included
in chapter sixteen of the Penal Code, which covered “Crimes against chastity”
(Afbrot d mdti skirlifi). Most of the provisions listed in the chapter dealt with
adultery, forceful or coerced fornication, or incest. Generally speaking, the laws
were gender specific, aimed at protecting women from sexual violation by men.
'The wording of section 178, however, was very broad and unspecific. The Icelan-
dic word “samredi” literally means sexual intercourse and has no connotation
of illicit or “bad sex.” Neither perpetrators nor victims are specified in the text,
which at first sight seems to be gender neutral. But in regular usage “samredi” is
equivalent to penetration, a penis entering into something, thereby presuppos-
ing the involvement of a man, although women were sometimes portrayed as
active participants in the deed.” As mentioned earlier, section 178 was merely a
translation of section 177 in the Danish Penal Code of 1866, which only included
sex between men, sex between a man and an animal, or anal sex between a man
and a woman.” It is therefore safe to conclude that section 178 did not apply to
sex between women, and no evidence indicates that women were ever suspected
of engaging in sexual relations with other women, let alone prosecuted for it.
Section 178, however, made no distinction between unnatural sex between two
men and sex with animals. Although the ban on sex against nature came into
effect in 1869, it appears that a total silence surrounded the topic for about half
a century. A short announcement that appeared in the journal S&zrnir in 1900 is
symptomatic of this silence. A column entitled “World-view” (Heims-sjd) writ-
ten by the journal’s editor, J6n Olafsson, listed deceased celebrities. In 1900,
the last entry to appear on the list of famous dead people was a brief statement:
“Wilde, Oscar, an important English writer and a criminal.”

Statistics
Statistical information on prosecutions for sex crimes in Icelandic district courts
from 1869 onward is both scattered and unreliable, and it is difficult to ascertain



4. ICELAND 1869-1992: FrROM S1LENCE TO RainBow REvVOLUTION

how many were prosecuted for violations of section 178. The Statistical Bureau
of Iceland (Hagstofa Islands) has published data on criminal court cases spo-
radically, covering the periods 1913-25, 1946-52 and 1966-74.* From 1885 to 1912
statistical information on crimes against chastity, or sex crimes, is available in
Statistical reports (Landhagsskyrslur). A problem with these statistics, however,
is that the categories used are very broad and inconsistent (see table 8). Some-
times all sex crimes, or crimes against chastity are lumped together without fur-
ther definitions. Sometimes sub-categories like rape or sexual relation between
relatives (sifjaspell or blodskomm) have been added to indicate the nature of the
offences more accurately. At any rate, the number of convictions for sex crimes
is very low.

There was a drastic increase in crimes against chastity in 1910-12, when 10
people were prosecuted. This unexpected rise in sex crimes worried the author of
the statistics report who wrote: “These crimes [against chastity] seem to be in-
creasing, and that is not a pleasant thought. Most of these crimes are committed
by foreign men, and those who have stayed abroad, where such crimes are quite
common.” This reference to foreign countries raises the question of the exact
nature of those crimes. What kind of sexual crimes were more common abroad
during the first decade of the twentieth century? Could the author be referring
to the Great morality scandal that shocked Copenhagen in 1906 and 19072 It
is quite likely that rumors of the scandal had reached Iceland, possibly through
Danish newspapers that were also followed in Iceland. No references or reports

Table 8. Convictions for sex crimes in Iceland by year, crimes specified when possible, 1885-
1925.

Year Con- Type of crime Year Con- Type of Year Con- Type of
victions victions crime victions crime
1885-89 o 1902 3 . 1915 2
1890 4 . 1903 4 1916 1
1891 3 . 1904 o 1917 o
1892 1 incest (1) 1905 1 rape (1) 1918 o
1893 8 incest (3) 1906 1 rape (1) 1919 o
1894 4 . 1907 2 incest (2) 1920 o
1895 3 incest (1) 1908 1 infanticide (1) 1921 o
1896 4 incest (1) 1909 [¢) 1922 .
1897 2 incest (2) 1910 1 . 1923 o
1898 4 incest (2) 191 7 incest (1) 1924 1
sex with underage
girls (2)
1899 4 incest (2) 1912 2 . 1925 1
1900 2 . 1913
1901 1 . 1914 o

Sources: Landhagsskyrslur 1885-1912; Domsmalaskyrslur 1913-18; 1919-25.
Note:“0"indicates that no cases were reported.”." that no information was available ."Incest” refers to Icel. “blodskamm,” which includes

sex between in-laws.

un
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on the Great morality scandal appeared in any of the eleven major newspapers
that were published in Iceland at the time, however.”” Moreover, a closer look at
the three criminal cases involving crimes against chastity, which took place in
Reykjavik in 1910-12, revealed no same-sex cases: a girl was prosecuted for hav-
ing a child with her stepfather, and two men were prosecuted for sex with un-

der-age girls.”

Examining actual cases

The first recorded court case on a violation of section 178 was tried by the Reykja-
vik District Court in 1924. The accused, Gudmundur Sigurjénsson Hofdal, was
sentenced to eight months in prison. Hofdal was a renowned sportsman and
wrestling champion, who had participated in the 1908 Olympics, not as a con-
testant but to demonstrate Iceland-style wrestling, g/ima. He had also lived in
Canada for a period of time, where he joined the Canadian army and fought
in World War One. Gudmundur was thus a worldly man who had traveled
around.” In 1924, when he worked as a superintendent at the mental hospital
“Litli Kleppur” in Reykjavik, he was prosecuted both for violating section 178

The wrestler and Olympic athlete Gudmundur Sigurjénsson Hofdal was the center figure of the
first Icelandic scandal concerning homosexuality, in 1924. Here he is (standing furthest to the left
in the picture) with the Icelandic Olympic team in 1908. Photo: Pétur Brynjolfsson. Courtesy, Col-
lection of Photographs and Prints, National Museum of Iceland



4. IcELAND 1869-1992: FrROM SiLENCE TO RainBOW REVOLUTION

and for using physical violence against patients in his care. In the police report
and the public hearing, the two charges were brought up simultaneously and
some of the witnesses testified on both charges. Magnus Magnusson, a lawyer
and a writer, who served as a deputy for the Reykjavik chief of police in 1923-24,
later described the conviction of Gudmundur in his memoirs.
Then I sentenced the only man that I know of who has been convicted for omo-
sexualisma in Iceland. He was held in custody for a long time because he denied ev-
erything, in spite of the fact that between ten and twenty men accused him of that.
But he eventually gave in after two men had testified that they had engaged in in-
tercourse with him, one after another, at Thingvellir, on the sands close to the lake,
on a hot summer day. He claimed that this was not congenital, but something that
he had become accustomed to in the German trenches during World War One.s®
According to police records, however, only five men reported that Gudmundur
had made sexual approaches toward them. The police records include detailed
descriptions of the sexual acts that they supposedly had engaged in. The accusa-
tions were not limited to penetrative sexual intercourse (samredi), but included
different kinds of indecent sexual behavior, such as the touching of genitals and
oral sex. As Magnusson wrote, Gudmundur disputed most of the testimonies at
the beginning.>* About a month later, the case was taken to a higher court of law,
the Reykjavik District Court. Gudmundur Sigurjénsson Hofdal firmly denied
having treated the patients unnecessarily harsh, but he admitted that he had
had “carnal relations with other men” over the previous 15-18 years. He claimed,
though, that he had never done it excessively, and that his urge was never so
strong that he could not control it. Furthermore, he stated that he had never
considered his acts sinful or punishable and he insisted that he had also had sex-
ual feelings for women, and frequently engaged in sexual intercourse with the
opposite sex. Three witnesses and the accused all agreed that they had had con-
sensual “carnal relations” without any means of force or coercion, and with each
of the three men that were called to testify, this had happened on two or three
occasions. In addition, a few witnesses claimed that Gudmundur had made ad-
vances to them with sexual intention, but failed, as all of them resisted or fought
back. They all admitted that once he realized that his advances disgusted them,
he immediately stopped. Gudmundur firmly denied ever to have had sexual in-
tercourse with youngsters under sixteen years of age, and none of the evidence
proved otherwise. The District Court acquitted him on the violence charge, but
found him guilty of illicit sexual contact with other men under section 178 of
the Penal Code of 1869, and sentenced him to eight months’ imprisonment.*
Two well-known physicians, Gudmundur Thoroddsen, who also taught forensic
medicine at the University of Iceland, and Gudmundur Bjérnsson, who was the
head physician of Iceland at the time, wrote two separate appeals to the Prime
Minister, Jén Magnusson. Both of them asked for a pardon for Gudmundur
Sigurjénsson Hofdal, arguing that the Penal Code was thoroughly outdated and
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homosexuality (kynvilla) between consenting adults should no longer be pun-
ishable under law. Thoroddsen ended his letter by stating that the honor of the
Icelandic legal system was at stake.®

'The Prime Minister ignored the physicians’ petitions, and in order to avoid
publicity, Hofdal decided to accept the verdict instead of taking his case to the
Supreme Court. Public opinion toward homosexuality was changing, however,
and ten years after he had served his sentence he was granted a royal pardon.
It was granted on August 8, 1935, five years before the ban on consensual ho-
mosexuality was abolished from the Icelandic penal code, but two years after a
corresponding proscription had been repealed in the Danish metropolis. The
initiative for the royal pardon came from Hermann Jénasson, Iceland’s Prime
Minister at the time.*

Only three more cases of violation of section 178 have been found, all of
them from the year 1928, and none of them were brought to the Supreme Court.
Some documents of these trials have survived in the archive of the Ministry of
Justice. The only document on the first one is a letter asking for a pardon, yet it
is impossible to determine the exact nature of the crime it refers to. The peti-
tioner says that “the man is an idiot, who is unable to learn,” and concludes that
a punishment would not do him any good.’

In the second case from 1928 a teenage boy was prosecuted on the grounds
that he had “during last winter, several times, had sexual intercourse against na-
ture with a boy [...] who is six years old.”* The striking thing here is the termi-
nology and the categorization that is used. According to the standards of today,
a sexual act with a six-year-old child, a boy or a girl, is considered child abuse,
and strongly condemned by the society at large. In 1928 however, the case was
categorized under the umbrella term “sexual intercourse against nature” where
the focus was on the child’s gender, while his young age appeared to be irrel-
evant. The violator, who was only sixteen years old at the time, was ordered to
stay on a “good childless farmhouse” in the countryside until he was eighteen
years. The court records state that “the vice was not deeply rooted, and as the ac-
cused now knows that this kind of behavior is highly indecent and punishable,
the judge expects him to give it up for good and believes him to be harmless.”s
A similar pattern emerges a decade later, in 1938, in the wording on a case where
a man was prosecuted for small thefts and for what was defined as “slightly ab-
normal sexual behavior,” when the case in question concerned intercourse with
a five-year old girl.* From a modern point of view, the focus on gender, and the
indifference toward the child’s age is quite astonishing. It seems that having in-
tercourse with five- or six-year-old children was considered less of a crime than
consensual sex between adult men, when compared with the case of Gudmundur
Sigurjénsson Hofdal a few years earlier.

'The last of the three cases from 1928 concerned attempted bestiality. A man
was accused of two failed attempts to have intercourse with cows; in both in-
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stances he was very drunk. The prosecution was based on section 178, and filed
along with cases concerning men who were prosecuted for homosexual activi-
ties.®

Homosexuality enters into public discourse

'The scandalous case of Gudmundur Sigurjénsson Hofdal became very public
and controversial at the time. Morgunbladid, one of Iceland’s biggest newspapers
at the time, regularly published an update on the case, which became known

as “kynvillumdlid,” or the “homo-case.”* According to the paper, the “kynvillu”

case was the talk of the town, and rumor said that the accused had in turn ac-
cused several men of similar sexual acts as he was being prosecuted for. Morgun-
bladid maintained however, that this was only a rumor with no grounds in real-
ity. Interestingly enough, a short ditty by an unknown author gives evidence that
the Icelandic public probably knew and jokingly spoke about Hotfdal’s same-sex
sexual desires already long before the “&ynvi/lu” case reached the courtroom. The
ditty refers to Gudmundur’s participation at the 1908 Olympics where he was
granted the honor of carrying the Icelandic flag at the opening ceremony. It par-
odies the sportsman’s position in a slightly homophobic manner, suggesting that
people knew about his tendencies at the time, although the word “&ynvilla” was
still not part the Icelandic vocabulary:

Gvendur walked before the lads

carrying his burden.

The reason was that nobody

wanted him behind them.#

“Gvendur”is a commonly used nickname for Gudmundur, and “his burden” may
refer both to his homosexuality and the flag he was carrying at the opening cer-
emony. As the verse refers to the 1908 Olympics, there are grounds to believe
that it was written around that time, long before the concept of homosexuality
had reached Icelandic public discourse. Another reference was made to Gud-
mundur and his sexuality in a ballad from 1927 (Hdte/ rimur), but there he was
nicknamed “Guendur sédomisti,”sédomisti being a derogatory term for someone
who engages is sodomy.#

It was only in 1922, two years prior to the conviction of Gudmundur that the
word “kynwvilla” first appeared in print in Iceland. This was in the scholarly jour-
nal Skirnir, in an article entitled “On sex research” written by Stefin Jénsson,
who at the time was a physician and an associate professor of medicine at the
University of Iceland. The substance of the article was that natural differences
between the sexes, both mental and physical, originate in the sex glands. The au-
thor argued that sometimes a mix-up between the two sexes could occur, result-
ing in severely deformed sexual organs, even to the extent that it could be hard
to tell whether a baby was a boy or a girl, so the “wrong” sex could be assigned
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to the baby. According to Jénsson, “These people only love people of their own
sex. They are the so-called ‘4ynvillingar.” But this kind of “sexual aberration,” he
claimed, could also appear without any signs of physical deformity. He went on
to describe the prevailing view on same-sex sexuality: “Kynvi/la is most often
considered by healthy people as both disgusting and criminal.” In his opinion
kynvilla was first and foremost a disease, which scientists should aim to cure,
and he informed the readers about new research in the field of sexology. He re-
ported the results by Eugen Steinach, a professor of medicine in Vienna, who
tried to cure homosexuality by transplanting testicles taken from heterosexual
men on his patients. He also mentioned the work of the Danish physician K.
Sand, who was a student of Steinach, but unlike Steinach, Sand did all his ex-
periments on animals. Jénsson concluded his article by stating that it would be
a great victory for the medical sciences, if they could find ways to help and cure
kynvillingar.

In 1925,a year after the sex scandal around Gudmundur Sigurjénsson Hofdal,
a young Icelandic writer, future Nobel Laureate Halldér Kiljan Laxness wrote:
“Reykjavik now has all that a cosmopolitan city needs, not only does it have

Nobel Laureate Haldor Kilian Laxness. Unknown photographer. Courtesy, Laxness museum..
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a university and a cinema, but also football and Admosexiialisma.”+ It is hard-
ly a coincident that Laxness wrote this a year after the sensational “kynvilla-
case.” According to Thorvaldur Kristinsson, however, Laxness was most likely
referring to his good friend, Thérdur Sigtryggsson, who in 1925 already lived an
openly gay life among friends and close acquaintances, although not in the so-
ciety at large.# More importantly, when Laxness wrote about “football and hé-
mosextalisma” he was staying in Taormina in Sicily, which had been a popular
gay retreat since the turn of the century, a place often associated with Wilhelm
von Gloeden’s nude photographs of young men. In Taormina Laxness got ac-
quainted with some gay men who became his friends, and that undoubtedly in-
fluenced his writings.* At that time Laxness was young and radical, and he en-
joyed challenging his compatriots with provocative writings.

Thérdur Sigtryggsson was a well-known bohemian in Reykjavik and later
left an imprint on Icelandic literature. According to Halldér Gudmundsson,
author of a biography of Halldér Laxness, Sigtryggsson was the first inspiration
for the character of the organist in Laxness’ novel 7he atom station, published in
1948.% Gudmundsson quotes Peter Hallberg, who demonstrated in 1953 that in
the first draft of the book Laxness had described the organist in unambiguous
terms: “He is self-educated, eccentric, and homosexual.” Yet all traces of homo-
sexuality had been edited out from the final version of the book. Hallberg, how-
ever, is careful not to mention the name of Thérdur Sigtryggsson as the original
inspiration, probably due to the hostile attitude toward gay men in the fifties.*
Sigtryggsson can also be connected to the short story “Witticism and wisdom
combined” (Saman lagt spott og speki), which is the earliest example of Icelandic
literature with a gay theme. It was written by Elias Mar in 1960 and dedicated
to Thérdur Sigtryggsson on his seventieth birthday.# Later, Elias Mar modestly
claimed that in the story he had done little more than to write down Sigtryggs-
son’s own views and perspectives.*

Higher age of consent for same-sex sexual intercourse

'The Penal Code of 1869 was in force for seventy years, until it was replaced by
the Penal Code of 1940. In the meantime, parts of the law had been amended or
abolished, but section 178 retained its original wording till 1940, and during the
seventy years it was in force, its legitimacy seems never to have been under dis-
cussion in the Althingi. The new Penal Code of 1940 was in preparation for some
years, and its main author was Thérdur Eyjélfsson, a distinguished Supreme
Court Justice. It was to a large extent modeled after the Danish Penal Code of
1930, although it had been modified to fit the circumstances of the Icelandic so-
ciety. The 1940 Penal Code lifted the absolute ban on homosexuality prescribed
in section 178 from 1869, and the modern view that consensual sex between two
adults of the same sex should not be seen as a criminal offence was codified. The
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prohibition of sex with animals was also abolished.” The Penal Code was pre-
sented to the A/thingi as a comprehensive body of law in the spring of 1939 and
there was hardly any discussion about individual clauses. Only two members of
the Althingi mentioned the fact that consensual sex between two adults of the
same sex was no longer going to be illegal. Both of them did so in their presen-
tation speech, when they introduced the whole bill to be voted on, and they both
did it matter-of-factly, without any attempts either to justify or to problematize
the decision. Magnus Gislason who presented the bill in the Upper House of
the A/thingi had this to say:

Then there is a clause that states that sex between persons of the same sex shall no

longer be punished. It is still punishable for a person over 18 years of age to have

sexual intercourse with a person younger than 18 years. One can also be punished
with up to 2 years in prison fOr having intercourse with a person Of the same sex
in the age span of 18-21 if one uses the advantage of age or experience to make the
other participate in the intercourse.”
In the Lower House of the A/thingi, Bergur Jonsson gave the presentational
speech and he made it even shorter: “Sexual intercourse between two persons of
the same sex can only be punished, if either of the persons are younger than 21.
In that case, the older one should be punished.”s

As these two speeches suggest, the new law still imposed limitations on ho-
mosexual relations that were not applicable to heterosexuals. These were sec-
tions 203 and 207 that were both to be found in chapter 22 of the Penal Code,
“Violation of Chastity” (Skir/ifisbrot).5* This chapter was generally gender spe-
cific, just as its predecessor. It dealt with various sexual crimes, where the viola-
tors were understood to be men, while women were portrayed as victims in need
of protection. However, the first part of section 203 stated that the sexual viola-
tions listed in sections 194-98 and 200 should also apply to violent or coerced sex
between persons of the same sex, carrying a sentence of up to six years in prison.
'The maximum punishment of six years for same-sex sexual crimes substituted
the variety of punishments for men’s heterosexual sex crimes, which varied from
one to sixteen years, the latter being the Icelandic legal definition of lifetime im-
prisonment.

The second and third subsections of section 203 both dealt with the age of
consent, establishing higher age limits for same-sex than different-sex sexual
relations. The general rule was outlined in section 200, aimed at protecting mi-
nors, which stated that “Anyone who has intercourse with a child, 14 years or
younger, shall be sentenced to prison for a maximum of 12 years.” This part of the
clause applied equally to the molestation of boys and girls. The next paragraph
of section 200 added that anyone who seduced a girl aged 14-16 to have sexual
intercourse, should be imprisoned for not more than four years.

As an exception to the above age limits, the second subsection in 203 stipu-
lated: “If anyone has sexual intercourse with a person of the same sex under 18
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years, up to three years of imprisonment is recommended for the person who is
over 18. However, charges can be dropped if both persons are equal in age and
maturity.”s® But the higher age limit imposed on homosexuals went further than
that. The third subsection of section 203 continued: “Anyone, who has sexual in-
tercourse with a person of the same sex, aged 18-21, shall be put in custody or be
imprisoned for up to two years if he had used the advantage of age and expe-
rience to persuade the younger party to participate in sexual intercourse.”” No
court cases based on the last paragraph have been found, but more research is
needed to rule out the possibility of prosecutions on this charge. Word of mouth
from older members of the gay community in Reykjavik lends support to the
supposition that the provision was not enforced, as they do not recall that any-
one was ever prosecuted for same-sex sexual conduct with someone in the age
group of 16-21. Nevertheless, the clause was a deterrent. Gay men certainly were
aware of it, and knew that they had to be careful, so that they would not be
caught in the gray area of the laws.5*

Section 207 dealt with same-sex prostitution. Generally speaking, hetero-
sexual prostitution was not punishable under the Penal Code of 1940, but sec-
tion 207 imposed specific limitations on homosexuals: “Anyone who engages in
sexual intercourse with another person of the same sex for payment, shall be put
in custody or imprisoned for no more than two years.”® As in other Scandina-
vian countries at the time, the blame for homosexual prostitution was put on
the prostitute, usually a younger boy who sold his body in exchange for money
to serve the sexual needs of an adult man. The buyer, the wealthier (and presum-
ably older) homosexual, was not held responsible for such interaction. However,
section 207 turned out to be a dead letter in Iceland. It appears that gay prosti-
tution simply could not thrive in Iceland, probably due to the small size of the
Icelandic society and its equally small gay community in particular. However,
some of the court cases indicate that money was involved in some same-sex af-
fairs, and in 1950 one man was prosecuted for violation of section 207 - the only
known prosecution on this charge.®

The Supreme Court of Iceland

'The Supreme Court of Iceland held its first session in 1920, but no same-sex
cases were tried there before 1940. Between 1940 and 1990, a total of nine cases
were brought before the Supreme Court regarding violations of section 203 of
the Penal Code. Of these, five were from the 1980s, and all but one involved sex
with minors, i.e. boys younger than sixteen. In five of the nine cases, violation of
section 203 was not the only offence, but was connected to violations of section
209, that is, “offence against public decency.” In spite of the fact that the word-
ing of section 203 was gender neutral, no women were ever prosecuted before
the Supreme Court for same-sex sexual acts.®
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The first time that the Supreme Court had to deal with cases where sex be-
tween persons of the same sex was involved was in 1940, when two such charges
were brought up in the same year. In both instances, the men in question were
first prosecuted for violating section 178 of the 1869 Penal Code, but by the time
the cases had reached the Supreme court, the Penal Code of 1940 had come into
effect, so both of them were sentenced for violating section 203 of the new Pe-
nal Code. In both cases, a twelve-year-old boy, here referred to as Siggi, was the
main witness. A third case, also from 1940, has been found where Siggi had ac-
cused yet another man of homosexual acts, though not of completed sexual in-
tercourse. According to a report by the Reykjavik criminal police, this case was
dropped for lack of evidence.*

In the first case that was actually tried by the Supreme Court, a man was ac-
cused of fondling and making sexual offers to two sixteen-year-old boys, and
thereby violating section 186 of the 1869 law, which in 1940 was reformulated as
constituting a breach of section 209, “the public decency clause” of the new Pe-
nal Code. A more serious offence, however, was a violation of section 178/203,
namely repeated sexual intercourse with a twelve-year-old boy that took place
over the course of one year. The court records state: The boy [Siggi] “always
agreed to have sexual intercourse with the accused, and he always received some
payment afterwards, 1,50-3,00 krénas each time. He insisted that he only did it
for the money, as he found no pleasure in it whatsoever.” The accused was con-
victed to eight months in prison, and the court set out that even if all the boys
had agreed to the sexual acts committed, it was not possible to hand out less
than full punishment for the sexual intercourse because of the young age of the
boys.*

'The other case from 1940 also involved sex with two boys, aged twelve and fif-
teen. The twelve-year-old boy was Siggi, the main witness in the case mentioned
above. Again he gave a similar testimony. “Siggi claims that he did not enjoy the
sexual intercourse, but participated only because the accused usually gave him
some money, only a few kronas each time, or at least most of the times.”® In 1941

Table 9. Convictions for violation of chastity in Iceland, 1946-74.

Year Rape Sex with Immoral sexual Offence Other sexual

minors acts between  against public  offences (art.
persons of the decency 195-210)
same sex

1946-52 6 1 4 27 o

1953-65 o . . . .

1966-68 8 4 1 25 5

1969-71 8 7 2 16

1972-74 8 5 [¢] 9 6

1975-92

Source: Justice statistics 1946-52; 1966-74.
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the Supreme Court received a letter from the defendant’s lawyer asking for par-
don for the accused in this second case and he based his demand on scientific
arguments. “It has become common knowledge, among scholars in the field of
both medicine and criminal law, that the sexual misdevelopment known as &y7-
villa is a disease, for which it is generally both pointless and inhuman to punish
someone. [...] The truth of the matter is, that such men deserve sympathy and
help, rather than punishment.”® No evidence indicates that the Supreme Court
took this appeal into consideration. The convicted man served his eight-month
sentence in full.®

'The next cluster of same-sex cases reached the Supreme Court in the 1950s.
In 1955 a man was sentenced to prison for one year for violation of the second
subsection of section 203, for having had sexual intercourse with a fifteen-year-
old boy. A year later, in 1956, another man was sentenced to three years’ im-
prisonment for violating both the first and second subsections of section 203.
On numerous occasions he had had sexual intercourse with, or raped, five boys
between ten and twelve years of age.®® No further cases concerning same-sex
sexual acts reached the Supreme Court before the 1980s. From 1981 to 1990 the
Supreme Court tried five such cases. Four of them involved attempted or ac-
tual same-sex sexual acts with minors, of sixteen years and younger, but one was
a same-sex anal rape. Two of the accused were referred to psychiatric examina-
tion.®

Statistics

Statistical information on sexual crimes brought before the different District
Courts in Iceland is scattered and filled with gaps. The heading “immoral sexu-
al acts between persons of the same sex” first appeared in the criminal statistics
from the years 1946-52, and during this period four men had been convicted to
prison for such crimes (see table 9). The four cases were all judged by Reykjavik
District Court. There is a gap in the criminal statistics from 1953 to 1963, so for
those fourteen years we do not know the number of court cases related to homo-
sexual behavior that reached the district courts throughout the country. During
the next period for which statistics are available, in 1966-68, only one man, from
outside of Reykjavik, was convicted for “immoral sexual acts between persons
of the same sex.” His sentence is categorized in the statistics as falling between
two and five years of unconditional imprisonment.” In the criminal statistics
from the next period, 1969-71, two such violations are mentioned, again outside
of Reykjavik, one resulting in conditional imprisonment and the other in 12-23
months of unconditional imprisonment.” Those cases, however, have not been
traced. During the six years 1969-74, no such cases are reported from Reykjavik
District Court. From 1975 onward, no criminal statistics are available.
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'The criminal cases tried by Reykjavik District Court have been traced, and a
closer look at the cases reveals that three of the men in question were charged
for violating section 203 and one for violating section 207, or the prostitution
clause. In the first case from 1950, two men were on trial: the older one, whom
I w