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Vorwort

Diese Untersuchung ist Teil des Projektes Begriffe von Biirgerschaft in Euro-
pa. Das Projekt ging von der Hypothese aus, dal die Unionsbirgerschaft, falls
de je Reditéa wird, normativ-universaistischen Prinzipien folgen und auf dem
Bewuldsaein ener gemeinsamen Geschichte begriindet sein muf3. Belgien bietet
sich in diesem Zusammenhang a's Untersuchungsgegenstand an, denn die belgi-
sche Verfassung von 1831 veranschaulicht die Prozesse, die der Zusammenfiih-
rung einer heterogenen Bevolkerung dienlich sein kénnen.

Die Verfassung von 1831 orientierte sich sowohl an nationalen Traditionen
as auch an zeitgendssischen audandischen Verfassungen, in erster Linie der
franzésischen und der niederlandischen. Die Bevdlkerung war an der Entste-
hung der Verfassung nicht betelligt; se war das Werk einer Gruppe von Intel-
lektuellen, die stark von der amerikanischen Verfassung und der ihr angeftigten
Grundrechteerklarung beeinflul¥ waren. Die belgischen Verfassungsvéter stell-
ten Frehet vor Gleichheit und birgerliche Rechte vor politische Rechte, und
se wallten die Exzesse der franzbsischen Revolution unter alen Umstanden
vermeiden. Sie trugen der speziellen Rdigions- und Kulturgeschichte Belgiens
Rechnung, indem sie, der traditionellen belgischen KompromifRbereitschaft fol-
gend, einen unitaristischen, dezentralisierten Staat schufen. Die birgerlichen
Rechte wurden nicht in einem getrennten Dokument festgelegt, sondern waren
grofenteils in das Hauptwerk integriert und damit gesetzlich bindend. Ein wich-
tiger Aspekt war die Festschrelbung der Vereinigungs- und Religionsfreiheit.
Die belgische Verfassung hat sich ds ungewohnlich dauerhaft erwiesen: Bis in
die 1970er Jahre gab es nur zwei Verfassungsdnderungen, die beide die Aus-
weitung des Wahlrechts betrafen.

Die vorliegende Untersuchung beschéftigt sich zundchst mit Belgiens langer
Geschichte linguistischer, politischer und sozialer Unterschiede sowie mit den
politischen und soziden Kréften, die hinter der belgischen Revolution standen.
Danach wird die Frage behandelt, wie die birgerschaftlichen Erfahrungen, die
die Belgier in Vereinigungen und im kommunalpolitischen Bereich zur Zeit der
Furstentiimer machten, sich auf die regionalen, religiosen, kulturellen und sozia-
len Identitéten im modernen Staatswesen Ubertragen haben.

Bremen, im Juli 1997
Edwige Lefebvre



Abstract

This paper is a part of the project Concepts, Foundation, and Limits of Euro-
pean Citizenship, which proceeded under the hypothesis that Union Citizen-
ship, if it comes about, will have to be normative universaistic, and based on an
awareness of a common history. The study of Belgium is appropriate in that
context; the Belgian Constitution of 1831 exemplifies the processes that serve
to unify adiverse eectorate.

The 1831 Constitution, which drew upon national traditions and contempo-
rary foreign constitutions, especialy the French and the Dutch, was achieved
not by the masses, but by a group of intellectuals who, strongly influenced by
the American Congtitution and Bill of Rights, were concerned to preserved lib-
erty over equality, civil rights over political rights and at al cost to avoid the
French Revolutionary excesses. They took into consideration the unique relig-
lous and cultura history of the Belgian past when, using the Belgian tradition of
compromise, they created a unitary, decentralized state. The constitution they
created, rather than needing a separated document to declare the right of the
citizenry, incorporated most of these rights into its main body, thus making
them legdly binding. An important feature was that the rights of association and
freedom of religion were established. The Belgian Congtitution has been re-
markably durable, having been amended only twice until the 1970s, each timeto
extend the electorate franchise.

The present paper will first examine Belgium's long history of linguistic, po-
litical and socia differences, the politica and socia forces behind the Belgian
revolution. It aso explores how the Belgian experience of citizenship in com-
munities associationa life and political spheres of the principalities was trans-
lated into the regiond, religious, cultural and social identities under modern
statehood.

Bremen, July 1997
Edwige Lefebvre



1. Introduction

Napoleon believed a congtitution should be brief and ambiguous, Edmund
Burke said: "The nature of man is intricate: the objects of society are of the
greatest possible complexity: and therefore no simple disposition or direction
of power can be suitable either to man's nature, or to the quality of his fairs."1

The project The Concept, Foundations, and Limits of European Citizen-
ship has proceeded under the hypothesis that the national traditions and con-
ceptua particularities of the severa Member States will have a mgor impact on
the contours of an evolving concept of Union citizenship. Therefore, it is hardly
conceivable that an ingtitution as essential for the structure of a congtitutiona
polity as citizenship could be constructed without borrowing of ideas from ba-
sic condtitutional ideas of the constituent member States. Consequently it
seems important to look at the Belgian Constitution of 1831 and its making.
When Belgium seceded from Holland in 1830 to form a sovereign state, its N
tional Congress worked out its Congtitution and in 1831 created a parliamentary
monarchy with a cabinet style government. Within the guidelines of this consti-
tution Belgian political ingtitutions developed, adapting themselves to new cir-
cumstances and requirements. The Constitution has proved remarkably flexible.
Until the 1970s it was hardly dtered, the principa amendments aiming at an ex-
tension of the electora franchise.

In 1830 there existed a broad consensus in the governing class about the
state form desirable for Belgium. A unitary and decentralized state was created,
drawing upon nationa traditions and contemporary foreign congdtitutions like
those of the French and the Dutch. The state created in 1830 followed the Na-
poleonic pattern of a strong executive branch, athough at the regiond leve it
recognized the territorial collectivities which had existed for centuries, the
communes and nine provinces. These entities, although subject to state control,
enjoyed a large degree of autonomy in the management of local and provincid
matters.

In 1830, as in the 1789 Belgian Revolutions (Brabanconne and Liege), the
men who became the leaders of the Brussels Revolution were strongly influ-
enced by the American experience. Their concern was to preserve liberty over
equality, civil rights over palitical rights, and to avoid a al cost the French

1 Edmund Burke: Reflexions on the Revolution in France and Other Essays. New York: Eve-
ryman's Library (1971):59.



Revolutionary experience. This paper has two aims, first to unfold the political
forces - behind the Revolution - which captured and controlled the Revolution,
the founder of the Constitution.

The second aim is to analyze the Constitution in order to understand not
only the concept of nationality and citizenship of its Founders but aso their in-
stitutionalization of a political and religious compromise which permitted the
surviva as well of regionad entities and identities. In Belgium the condtitutional
institutionalization of the roots of the concept of citizenship in communities, a-
sociationd life and political spheres perpetuated the traditional multiple citizen-
ship and identities (regiond, religious, cultural and socid) of the principalities
under modern statehood. This investigation of the Constitution is intended to
enlighten the contemporary cleavages and cohesion of Belgian society.

2. Waterloo's Consequence: Dutch Annexation of Belgium

Waterloo, which would be the last battle fought on Belgian soil for a century,
was of great significance for Belgians. When in the 16" century the United
Provinces (Holland) were separated from the Catholic Lowerlands (Belgium),
Belgium followed Spain in her steady decline. The Spanish Inquisition in Bel-
gium drove out the Protestants and made the South Provinces homogeneously
Catholic. An enlightened Austrian rule rguvenated Belgium, and by the start of
the Industrial Revolution the French occupation had unified the various princi-
palities. Waterloo permitted Belgium and the Prince-bishopric of Liege to be
absorbed into the Kingdom of the United Netherlands, reuniting the old Seven-
teen Provinces.

The Treaty of the Eight Articles which was signed in London in July of 1814
established the conditions creating the new state and required King William | to
amalgamate Belgium and Holland, the two parts of his new kingdom. Belgium
found itsaf in the mainstream of European industria development with a stake
in modern politics. This was clearly seen at the Congress of Viennain 1815, an
assembly which reorganized Europe after the Napoleonic wars.2 During the
Congress, Prussia, England, Austria and Russia favoured the creation of the
Kingdom of The Netherlands. The final act of the Convention of Vienna on
June 6, 1815 ratified the London Treaty and recognized Belgium as a part of the

2 The Congress of Vienna began in September 1814, five months after Napoleon's first  abdi-
cation, and completed its "Final Act” in June, 1815 shortly before the Waterloo campaign and
the end of the One Hundred Days of Napoleon's return to power. The occupation lasted for
over 40 years.



new United Kingdom of The Netherlands. The quadruple dliance designated
this middle-sized buffer state to serve as the principal barrier for containing
French expansionism.3

The plan of uniting Belgium and The Netherlands was not unredistic. The
Lowerlands possessed all the ingredients for accomplishing this objective: a
thriving industry, extensive resources, the ready markets of a colonia empire, a
large merchant marine, and stable political and socid institutions. The most dif-
ficult problem facing the leadership of the new State was to resolve the subtle
political and socio-cultural variations produced by two hundred years of sepa
ration. Existing in virtual isolation from each other, though contiguous, the
Dutch and the Belgians had developed differences in ther religion, language,
and culture, differences which became disruptive influences in the new king-
dom.

Through these two centuries the Northern Netherlands had evolved a fiercer
spirit for independence and self reliance. Under the House of Orange, the North
had become a mgjor commercia and colonia power and it had built a powerful
fleet. During the same time the South had remained the political possession of
one of the principal European dates. first Spain, then Austria, and finaly
France, although the individual Southern Provinces had resisted efforts by both
Spain and Audtria to obliterate their identity. Economically, however, for two
centuries the Southern Netherlands had been incorporated into and formed a
part of the system of alarger state, its industrial production growing to accom-
modate the increased markets provided by its occupiers. Until the French ar-
nexation the people of the area kept their political ingtitutions, but during this
period Belgian society underwent socio-economic and bureaucratic transfor-
mations not seen during the earlier foreign occupations. The new ruler, William
|, King of The Netherlands (1772-1843), was faced with the task of assmilating
two peoples who had strikingly contrasting customs, economic interests, ideas
and above dl, religions. In 1814 Holland was a Cavinig state with a Calvinist
ruler and a minority of Roman Catholics; in the South Belgian society was
mostly Roman Catholic with a part of the elite, entrepreneurs, lawyers, judges,
journalists and academics, being Freemasons and promoting secular values.

3 Mabille (1992):70-85.



3. Independence: A Revolutionary Context

3.1.  The Dutch Fundamental Law

Already proclaimed in 1814 sovereign Prince of the territory of which he had
been previoudy Staatholder, William had presented a draft of the Constitution
to the Dutch notables, and they had accepted it by an overwhelming maority.
The Fundamental Law of 1814 retained many institutions of the French period
and established a congtitutional monarchy and centralized state with a single
legidature, uniformity in the adminigtration, justice, finance and the fiscal sys-
tems and lega equality for al recognized creeds. The one-chamber parliament
kept the old name of States-General and was eected by indirect vote repre-
senting only the upper-middle classes. It had very limited rights and the sover-
eign bypassed it as much as possible and governed mainly by orders in council,
as the ministers were responsible to him.4

When the Southern Netherlands were added to his dominion in 1815 and the
kingly title conferred, William presented the same document, atered only to
make it applicable to the Belgian or southern assembly of notables. On August
24, 1815, despite an adverse vote and many protests by the Belgian notables,
he declared that the very existence of the new monarchy depended on its a-
ceptance as it stood. By accounting for all non-voters (and there were many
abstainers) as being in favor of the Fundamental Law he was able to assert that
the Belgians had accepted it. The principles of the new law remained as firmly
monarchial as those of 1814, with the difference that the parliamentary system
became bicamera. The Estates-General was composed of two chambers, the
First Chamber whose 40 to 60 members aged over 40 were nominated for life
by the King and the Second Chamber whose members were over 30 and
elected by the Provincia Edtates for three years with annua eections for a tird
of the seats. The members of the Second Chamber were elected by three a-
ders: the nobility, the town and the countryside, while the Church was ex-
cluded. At every level of the election the voters had to demonstrate tax-paying
gualifications sipulated by the King. In 1824, the King decided to name the
members of the Second Chamber for life, thelr successors to be elected after
their death. Of the two chambers, only the Second could propose alaw, but the
King could accept or rgject it. However, the proposition of law was most often

4 Pasinomie de Collection Compléte des Lois, Décrets, Arrétés et Réglements Généraux qui
peuvent étre invoqués en Belgique. (1837) Deuxiéme sé&rie, 1814-1830. Mise en ordre et an-
notée par A. Delebecque, Avocat-Général pres de la cour dAppel de Bruxelles. Dédiée au
Roai. Bruxelles: Société Typographique Belge, AD. Wahlen et Cie.:319-347.



the iniative of the King.> The States-Generad was to dternate yearly between
The Hague and Brussels. In exchange for his hereditary territories in Germany,
William received Luxembourg.6

The Dutch Congtitution recognized religious liberty while giving the King,
who was Dutch and Protestant, extremely wide power. The Dutch had to con-
tent themselves with a congtitutiona system of the narrow legitimist type. The
Fundamental Law was granted by the King, not made by the people, and was
revocable by him at his pleasure. He could legidate by decree; he could sus-
pend guaranteed rights. There was a State Council and eventualy ministerial
departments, with the King naming and dismissing the members of each, the
State Council and the Mingitries had no legidative or executive powers, only a
consultative function. "It is the King alone who decides and advices the State
Council of his decisions."” Mogt of the regulatory activities were exercised by
roya decree, so that the Dutch constitutionalist could rightly characterize Wil-
liam's government as the "Decree Government” in which the executive branch
clearly prevailed. The government constantly rejected any control of the legality
of its acts. It decided to define the limits of the competence of the judiciary it-
sdf, holding that in principle the judiciary had to declare itself incompetent
whenever the dispute concerned an administrative act. The final decision as to
what was to be seen as an administrative act was left to the King's decision.

Of specia significance to the Belgians was the equal representation given to
the Dutch and Belgians in the State-General, though the Belgian population was
3,500,000 and that of the Dutch provinces only 2,000,000. The Dutch mobi-
lized most of the public offices.8 The Fundamenta Law accorded the equality
to al creeds (with no established church) in matters of religion. The bishops
and clergy of the Roman Catholic Church felt themselves unable to accept the
religious clauses of the Fundamenta Law while the unfair system of representa
tion violated libera principles. Thus opposition was thus both clerical and lib-

5 The Fundamenta Law, Section VI, Roya Prerogatives, Article 70. "The King can propose
any law he deems proper to the Estates-General, and can accept or rgject their proposed
laws." Pasinomie (1857):325-326.

6 William proceeded to treat Luxembourg as a Dutch province. Mabille (1992):84.

7 The Fundamental Law, Section VII, State Council and Ministries, Article 71: "There is a
State Council. This State-Council is composed of 24 members at the most chosen if possible
from all the provinces; the King names and fires them as he pleases. The King is the head of
the Council; if he pleases he can name a Secretary of State, Vice President.” Article 75:
"The King establishes Ministries, he names and fires their heads as he pleases; he can ask
severd of them to assist the State Council.” Pasinomie (1857):325-326.

8 Furthermore, the army was staffed by some 2,000 officers, of whom only 288 were Belgi-
ans.
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The Dutch King faced a Belgian society which had gone through rapid -
cia, ideologica and economic changes under the French annexation. Belgium
had experienced the earliest industrial revolution on the continent which created
a new class of entrepreneurs and a concentration of industrial laborers in Wal-
lonia and Ghent. The enforcement of French revolutionary and imperial policies
- French as the officia language of its Belgian deépartements, the abolition of
privileges, and confiscation of Church properties - gave an impetus to the en-
trepreneuria groups. Secularization policies deprived the Church of its monop-
oly in important areas such as education, hedlth care, relief assistance and a-
ministration, and created a new class of lawyers, judges and academics edu-
cated in French schools in the Belgian départements and in univerdties in
France. This group was imbued with enlightened 18" and 19" century ideas but
was aso influenced by British economic liberalism of the 19" century.

3.2.  Linguistic Context

Linguistic differences had existed in the Southern Provinces for centuries.
While the burghers and the nobility had used French since the late Middle Ages,
well over half of the people in the Belgian Netherlands spoke a diaect of Dutch.
Flemish had never been organized into a cohesive grammatical system. The
other half of the Belgian population spoke one of the dialects of Walloon, itself
an unorganized form of French thought by some to be derived directly from
Latin. These dialects were the language of daily life and of Catholic priests in
Flemish rura areas. French was considered the language of culture, commerce
and administration.

The French felt that linguistic unification offered a key to political amalga-
mation between France and the Austrian Netherlands and the principality of
Liege, which had been occupied and annexed to France by force against the
will of the Belgian people on October 1, 1795. Consequently the French gov-
ernment attempted to systematically root out the Dutch language. French ke-
came the official language of the army, the government, education, the judicial
system, culture and al nationa affairs and steps were taken to ban the use of
Dutch. It was not the annexation which introduced French nor which made it
the language of government, commerce, and the upper class. This evolution
had been occurring throughout the area for centuries. However, it was William
who focused attention on the use of Dutch instead of French and made it an is-

9 Rooney (1982):50.



sue. 10

All the people of the Northern Provinces spoke Dutch; and since at least half
of the people of the South spoke Flemish, aform of Dutch, seven-tenths of the
people of The Netherlands spoke a language based upon Dutch. In 1819, Wil-
liam named Dutch the nationa language and advocated its use throughout his
kingdom. By 1823 Dutch was to be used exclusively in the Northern Provinces
as well as in East and West Flanders, Antwerp, and Brabant, except for the
subdivisions of Nivelles and Louvain. French would be the language of admini-
gration and ingtruction in Luxembourg, Namur, Hainaut, Liege and the two
districts of Brabant. All court cases were to be conducted in a language under-
stood by the litigants no matter where they were tried.

The Government's intention was to gradually replace French with Dutch.
This was immediately protested by the nobles, and by the growing Belgian en-
trepreneurial upper and middle classes, the fransquillons, whose cultura out-
look was French and who traditionally sent their children to be educated in
French-speaking schools in Belgium or in France. Journdists, lawyers, busi-
nessmen al those members of the polity who habitually used French felt cultur-
aly and personally menaced by the linguistic decrees. This was particularly true
of the younger people educated in French. William's linguistic policy was aso
opposed by the Catholic hierarchy, who feared that the first step was being
taken toward infiltration of Belgium by the Dutch Protestant Church. During the
twenty years of French rule, the only language employed by educated men had
been French. For centuries prior to 1794, custom had dictated the use of
French. Now the King was decreeing its official abandonment. As will be seen,
many of those men who became openly hostile to the government between
1828-1830 were young lawyers and journaists of French background.

3.3.  Religious Context

Religion presented a complex problem. In 1815, in the European countries
where a minority religion existed and was tolerated, it was permitted precisaly
for the reason that it was held by a minority and offered no threat to the religion
of the mgority. Equality of religion or parity of treatment was unknown. In 1814
Holland was a Cavinist State with a Cavinist ruler and a Catholic minority; in
1815 the Kingdom of The Netherlands (including Belgium) was a predominantly
Roman Catholic state with a Cavinist King and a Calvinist minority. The former
privileged mgority had become a minority. Foreseeing the problem that this

10 Rooney (1982):85.



change would create, the framers of the Treaty of the Eight Articles required the
State to guarantee equal treatment to Calvinism and Roman Catholicism.11

The King, approving of the notion of equality and understanding it to mean
parity, executed the religious provision of the Treaty. To acknowledge equality
before the law meant to his Catholic subjects that they were called upon to ac-
cept Calvinism as an equaly true religion, which in light of the 16" century re-
conquista, Was an anathema to the Southern Provinces. Maurice de Broglie,
Bishop of Ghent, in 1815 told the people of his diocese that they could not in
conscience take an oath to support the Congtitution; in 1820 William refused
outright to grant Catholic bishops the right to enter into possession of their sees
until they recognized that their authority - both temporal and spiritual - came at
least in part from the King. Since Rome considered episcopa jurisdiction a
theological question, the Papacy was unwilling to concede to a Calvinist king
authority which it denied to Catholic sovereigns.12

William wanted the clergy to receive part of thelr education a a national
seminary where loyalty to the head of state would be taught. The Constitution
of the United Netherlands stipulated that William had the sole right to regulate
education, an area in which the clergy had built up a considerable influence.
William promoted the secularization of the school system. The three universities
of Ghent, Louvain and Liege were placed under state control; secondary edu-
cation was reorganized with a network of athénées (high schools) through the
country; parochia schools were to be supervised by inspectors who could be
either Protestant or Catholic. The most hostile reaction to William's policies
came from the village priests in Flanders, for whom the very thought of Prot-
estant inspectors for Catholic schools was an abomination.13

In 1827, the King negotiated a Concordat with the Pope that resolved most
of the larger issues. The philosophical college of Louvain, intended as a re-
tional seminary, was suppressed; two new sees were created in Holland; the
King could participate in the election of the bishops through a veto of any can-
didate who was offensive to him. However, the signing of the Concordat did
not cause religious tensions to disappear.14

11 Haag (1950):86.
12 Haag (195):120.
13 Haag (1950):86.

14 In the North the Calvinist clergy felt threatened and opposed it for fear that their position and
influence would be lost in a Catholic state.



3.4. Social and Economic Context

Belgium was the first Continental European country to experience a rapid and
early indudtriad revolution. Like its British progenitor, the Belgian Industria
Revolution centered in iron, coal and textiles. Apart from Belgium, in the period
from 1760 to 1830 the Industrial Revolution was largely confined to Britain.1>
During the French annexation Belgian industrialization benefited by a series of
political and administrative circumstances.16

Access to the French market during the different periods and to an even
larger market at the apogee of the Empire favored the flow of goods. The
French armies required supplies which the Belgian factories produced, such as
cloth and weapons, a trade that had lasting effects on the Belgian economy.1/

15 Britain forbade the exportation of machinery, skilled workers and manufacturing techniques.
The British monopoly could not last forever, especially since some Britons saw profitable in-
dustrial opportunities abroad while continental European businessmen sought to lure the Bri-
tish know-how to their country.

16 There was an interaction between the ingtitutional and political changes and the Industrial
Revolution in Belgium. The abolition of privileges and particularism, especidly at the borders
between the provinces, the unification of law and of the administrative and judicia structures,
produced a more open economy and access to a larger market. Until 1830 Belgium had
thought of transport in terms of canals. In keeping with the plan conceived during the Napo-
leonic era, Antwerp sought to develop connections with Cologne and Charleroi by means of
waterways, the very short and narrow railways being no more than their tributaries. Therefo-
re the infrastructure put in place by France for political reasons were also factors of deve-
lopment. The cana from Mons to Condé, opened in 1814, further facilitated commerce bet-
ween Belgium and France. The Netherlands being occupied by France, Antwerp no longer
suffered from a blockade and was further developed by the French, while the removal of the
border between Liege and The Netherlands encouraged industry in the Liege region. The
French Law of December 16, 1795 on mining regulations applied in the Belgian départe-
ments favored the creation of enterprises more important and better equipped than before. In
1812 the département de I'Ourthe possessed 140 coal-pits, 10 of them using steam engines
employing more than haf of the tota labor force and producing more than haf of Belgian
commodities. The State created state enterprises such as La Fonderie impériale de canonsin
Hersta (Liege), which traditionally made weaponry.

17 During the Napoleonic period, wool became very important on the Continent because of the
interruption of the supply of raw cotton from abroad and the sharp increase in the military
demand for woolen cloth; this was important for Belgium. The first Belgian industrid poles
were put in place: Ghent, Liége and Verviers. In 1798 Lievin Bawens, a Belgian entrepre-
neur who had fled to England in 1794, returned to Ghent. Bawens acquired "des biens natio-
naux" confiscated by the State and installed his workshops in Passy and then Ghent, where
he mechanized the cotton industry. Two clothiers in 1799 brought William Cockerill (1759-
1832), a British inventor and manufacturer, to Verviers, to build the first wool-carding and
wool-spinning machines on the continent. Cockerill prospered and his youngest son John
(1790-1840) took over his father's business.

William | foresaw the importance and the development of the mechanized industry and
granted Cockerill the domain of Seraing (the property was the former summer residence of
the Prince-Bishop of Liége) where he built a stedl factory and workshops producing linen-



King William built on the Belgian industria potentid put in place during the
French annexation. His industrial and economic policies were undeniably an
economic success for the Southern Provinces. However, there too develop-
ment of the economy had taken a very different course in the Northern and the
Southern Provinces.

Since the 17" century the Northern Netherlands had been a major maritime
power. The Dutch had founded colonies throughout the world and were e-
gaged commercialy in an extensive carrying trade. Amsterdam and Rotterdam
had become principal ports of trade. Goods and raw materials from al over the
world came into these centers and were subsequently shipped to their fina
markets from these ports. Belgium continued developing as a manufacturing
center. Great Britain and Holland had closed Belgium's only port Antwerp. Ne-
poleon reopened it. As we have seen, during the years of the empire the impe-
ria government stimulated the economic development of the Southern Prov-
inces, which developed an industry far in excess of their own needs, just as the
Northern Provinces had developed a fleet and merchant marine far in excess of
their own domestic requirements. In brief, the two areas presented comple-
mentary economic systems but systems which required years to mesh into a
single mutualy beneficial one.18

As a basic rule the northern merchants favored low tariffs and free trade;
southern merchants saw things from a different perspective. Severed from their
customers in France in 1814, and no longer protected by the continental sys-
tem, these men found their products overpriced or without markets. In spite of
the tariff of 1816 which raised duties from 8 to 10 percent, British competition
remained too strong. English woolens were better and undersold the Belgian
products in the markets of Ghent and Bruges. As early as 1814 a large number
of factories closed and thousands of workers lost their jobs.19

To remedy the situation outlets must be developed in the Northern Prov-
inces and in the colonies, but time and capital were necessary to expand these
markets. To protect their investments Belgian industrialists favored protection-
ism, high tariffs on products entering the Kingdom, and advocated a total -
clusion of British products from the colonies.20 King William favored increas-

spinning, wool-carding and wool-spinning machines and in 1823 the first blast-furnace. Liege,
being dong the river Meuse, was well chosen as an industrid site, in addition to being the
center of the largest coafield of the country at the time.

18 Demoulin (1938):120-140.
19 van Hentenryk and Stengers (1986).

20 William agreed, believing the country's limited capital and resources should be devoted to de-
veloping national industries that could compete on a world market and that commerce would
naturally follow. He saw the Lowerlands as a single unit and believed that when united they
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ing the production of Belgian industry, which would give the Dutch merchants
and shipowners more goods to carry. By shifting dependence to nationally
produced goods, William forced the state's economy to be less dependent
upon outsiders. William instituted differentia duties upon selected British manu-
factures to protect the southern industries.21

The King established in 1822 the Société Générale, a commercia bank
charged with developing national industries and in aid of Dutch commerce, and
on March 29, 1824 the Société Générale de Commerce, charged with develop-
ing all branches of export trade. The latter society used only ships of the re-
tional merchant marine and gave preference to Belgian manufactures in accept-
ing consignments. In addition to these two societies the King chartered an
American company to extend the export trade of The Netherlands to the
Americas.2?

Antwerp once again became a mgor port, benefiting by the opening of the
river Scheldt to Belgian shipping.23 Ghent, with its cotton-spinning industry,
quickly earned a reputation as the "Manchester of the Low Countries." The
manufacture of linen a Verviers and the cod-mining industry in the Liége and
Hainaut districts attained an even greater prosperity than during the French an-
nexation, while the Dutch colonies provided new export markets. Brussels, a
major town of the French departement, acquired a new life and a political vigor
as the capital of the Southern Provinces.24

The Belgian Industrial Revolution developed under French occupation pro-
duced a new class of active merchants and entrepreneurs. These Flemish,
Walloon or Brusseler industrial actors had adopted the French language and
sent their children to be educated in French schools in Belgium or France; the
French language thus became a symbol of financia success. This group
formed an important force in Belgian society, part of the constituent power that
would capture and control the Belgian Revolution in 1830.

would possess a favorable economic base for competition with Britain. If France was his
cultural and political enemy, Britain was his economic foe.

21 His plan aso called for a partia exclusion of British products from The Netherlands and their
total exclusion from the colonies.

22 As afinal effort in his economic struggle with England William attempted to sever the route
of British commerce headed for the interior of Europe, closing the Rhine by placing heavy
duties on shipping that entered from the sea.

23 The King paid much attention to the transport system of the country and supported the
schools of navigation in Ostend and Antwerp.

24 Demoulin Robert (1938):112.
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3.5.  Opposition to William: The Way to Independence

The King's authoritarian rule angered the two political groups of the South, the
Liberals and the Catholics. The Liberals comprised the upper class of the urban
entrepreneurs, factory owners, traders and the middle classes of the industria
district of Walonia. Liberals were also numerous among academics of both the
humanities and sciences as well as among journalists, lawyers and judges. They
were inspired by 18" century rationaism, through the historical influence of
Freemasonry among Belgian society, reinforced by French laic education and
secular ideology during the annexation. The Liberals advocated the complete
independence of the civil authority and secular instruction in al grades of edu-
cation, and the abolition of conscription by lot. They also advocated a free-
trade policy advantageous to the cities. However, it was not in the interest of
the Liberds as a whole to advocate much amelioration of the conditions of the
laborers, for such a policy would have antagonized the Libera factory own-
ers.2

The Catholics were supported by nobles, landlords and a traditional eco-
nomic and intellectua bourgeoise from the cities and the Belgian Catholic
Church.26 Despite the conservative tendencies of the Belgian Catholic group
reinforced by the French "persecution™ and expropriation of Church properties,
a veritable revolution in Belgian Catholic thought took place after 1820. An im-
portant liberal movement took place among young Catholics, in great part influ-
enced by Hugues, Félécité Robert de Lamennais, (1782-1854) a French priest
and philosophical and political writer, the most influential and controversia fig-
ure in the French Church.2/

Lamennais appealed to the authority of tradition and the genera reason of
mankind in contrast to individual private judgment, attacked the Gallicanism of
the bishops and the monarchy in France, and was ready to marry Catholicism
with political liberalism.28 His influence was important in Belgium, especidly in

25 The Libera group since its origin showed a split which grew larger after independence, bet-
ween progressive and doctrinaire wings united mainly by their secular approach to society.
Liberds felt cramped by Cavinist orthodoxy and opposed King William's language policy.

26 Most of the Catholic hierarchy followed the ultramontane doctrine and spoke French. The
mass of the peasants in Flanders were Catholic and spoke Flemish with their low clergy; at
the time they had no influence in Catholic palitics.

27 Haag (1950):136.

28 After the July Revolution in France, he advocated democratic principles, the separation of
Church and State and freedom of education. He founded the "avant-garde”" catholic parisian
newspaper, L'Avenir. His collaborators were Henri Lacordaire, Charles de Montalembert
and a group of enthusiagtic liberal Catholic writers. Later condemned by the Pope and the
Monarchy, Lamennais dedicated his work to the cause of the people, republicanism and o
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Flanders. In the 1820s these Liberal Catholics began a dialogue with the Liber-
as, which would have been impossible before and during French annexation.29

The union of Catholics and Liberals in common opposition to the King
brought about an unusual coalition for European society of the 19" century;
caled Unionism, it would last until the consolidation of the Belgian State and
would have a lasting influence on the politique du compromis specific to Bel-
gian political life. The Liberals insisted on freedom of thought and of the press
and the Catholics on freedom of worship, education and association.30

Libera lawyers and judges saw themselves threatened by the return to cus-
tomary law and by the end of jury trid; Libera journalists associated Dutch rule
with increasing infringement of the freedom of the press. The King drove them
into an alliance against him, banishing the most troublesome journaists3l and
placing restrictions both on the freedom of the press and on the freedom of &-
sociation. By 1828, the King was having serious difficulties with both Belgian
Catholics and Belgian Liberals. On November 8, 1828 these two discontented
groups united to form a quasi-political party. The ralying force came from the
Libera Louis de Potter, a journdist when he wrote: "Until now, we have pur-
sued the Jesuits. Let us scoff at, let us shame, let us pursue the ministers! 32

Liberd journalists united with the Catholic newspapers and launched a ra
tional opposition campaign, speaking as with one voice.33 The Belgians pains-
takingly listed their grievances and demanded the traditiona redressements des
griefs du peuple. Thus was born the Union of Opposites which endured until
1842. The Union's greatest effectiveness was felt as a voting bloc in the States-
Generd.34 The united front hoped to paralyze the government by withholding

cidism. He died in Parisin 1854, refusing to be reconciled to the Church.

29 The Catholics opposed William's religious and educationa policies, especidly his influence in
the education of priests and the appointment of bishops, which were viewed by the Catholic
Church as an imposition of civil obedience upon the Church and an attempt to weaken the
links between the southern Catholic hierarchy and Rome.

30 William wanted to rally the Catholics and Liberds, whether Flemish or Waloon. In linguistic
reforms he needed the Catholic lower clergy, in educationa reforms he needed the support
of the Liberds and, most importantly, the willing support of the communes, who had to foot
the bills for his reforms. However, the clergy could not accept King William's policy of equa-
lity for dl religions or his support of public schools in the southern provinces. Mabille
(1992):87.

31 Banned journalists were on both sides, Louis de Potter was a Liberal, and Jules Barbels a
Cathalic.

32 Courrier des Pays-Bas, 8 November 1828.

33 Petitions poured into the Lower House of the Dutch Parliament (150 in the year 1829, con-
taining more than 360,000 signatures).

Young Belgian Liberas were particularly angered over the King's linguistic and judicial poli-
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appropriations until it had secured ministerial respongbility, immediate applica
tion of al the provisions of the Concordat, freedom from government interfer-
ence in Catholic schools, the establishment of a high court in Brussels rather
than in The Hague and the employment of more Belgians in the civil sarvice,
diplomatic corps and army. However, their main attack of the Union was to
achieve minigteria responsability, which had not been foreseen by the Funda
mental Law. In the opposition's view, ministers were not only to hold consulta:
tive functions but were to be responsible to the Parliament and eventualy to
share executive powers with the King. The King, who believed that he adone
was the government, viewed this proposal as an attack upon his prerogatives.
The States-General voted two types of budget funding: long-range projects and
an annua budget covering current administrative costs. In 1828 when the im-
portant decennia budget was presented it was rgjected; when in the Fall of 1829
it was presented for a second time its passage was extremely doubtful. Contin-
ued opposition to the crown's educational objective and sustained Liberal gp-
position to the government's policies on the press and ministerial responsibility
forged the union more tightly. Faced with a possible defeat of the budget, Wil-
liam went before the States on December 11, 1829 to ddiver a message in
which he outlined his views on the difficulties besetting The Netherlands.

For William, freedom of the press was the central issue. When a journaist
wished to criticize the King or his policies, he attacked the minister who would
have been responsible under a democratic regime. The King, under such an
obligue journdlistic attack, reacted by having his Minister of Justice prosecute
the offenders. By 1830, Louis de Potter, Adolph Barbels and other offending
journdists were in exile.35 After this came the question of religious zea and re-
ligious education. William believed that a large part of the opposition to his
government's religious policies came from the Catholic lower clergy.36 As for
ministeria responsibility as practiced in England, in William's view it was -
condtitutional in The Netherlands, since the Fundamental Law made the minis-
ters responsible only to the King. Since a part of the question of ministeria re-
sponsibility involved the accessbility of the ministers to the chambers, and
since the minigters did not st in the States-General, the King declared that they
would make themsdlves "unofficially" available to confer with legidators. This

cies and dlied with Catholics who opposed the King's educational and religious policies. The
Liberals would not admit that the King had unlimited authority in matters of justice which
might touch moral questions, nor would the Catholics admit that the State possessed an &-
solute monopoly on education.

Rooney (1982):92.

Addressing the Liberals, William declared that he was prepared to make concessions regar-
ding the use of French language, however, he still regarded Dutch as the national language.

8 &
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approach was rejected by al factions. Faced with an opposition which para-
lyzed his government, he made a series of carefully planned retreats, abolishing
the Philosophica College, while the ministers introduced measures to ease
strictures on the press. In early June, the government withdrew its demands to
inspect Catholic schools. In June the King rescinded the linguistic decrees of
1824 and 1825, allowing the free use of French throughout the South. On June
7, William formally recognized the immovability of the judges. There remained
only three unresolved issues: unequal employment of Belgians, the personal
power of the King and the location of the permanent seat of justice. Govern-
ment candidates won the July eection, claiming a third of the seats in the Sec-
ond Chamber.

Belgium's overextended industrial development was severely affected by the
genera European economic crisis of the years 1825-1829. Between 1815 and
1830, while Parliament was able to enact 381 laws, during the same period
1,700 royal decrees were issued.

The winter of 1829/30 had been exceptionally severe, and an economic cri-
sis of unexpected proportions had swept the country. Factories had gone bank-
rupt and leading bankers had closed their doors.37 Relief programs could not
meet the demands for the smple necessities of life and a mass of unemployed
were aimlessy roaming the streets of Brussdls, Liége, Ghent, Verviers, and
Antwerp.38

On July 27, 1830 Charles X of France left Paris and the Parisians used his
absence to depose him in a three day revolution that put Louis-Philippe on the
throne of France. This was not the direct cause of the revolution in Brussels a
few weeks later, but it helped set it in motion.3® William had planned specid
festivities to be held in Brussels on August 25, to mark the 15™ anniversary of
his ascent to the joint thrones of Holland and Belgium. A disturbance broke out

37 In March and again in June the market of Verviers collapsed; bankers and industrialists dec-
lared bankruptcy. In April when William's Cockerill's creditors pressed him for payment of
debts he responded by asking assistance of the government. At Liege in June strains on the
economy chased silver coins from circulation. The large rug manufacturers of Tournai, such
as Overman and Company, asked the government for aid.

38 Many workers, particularly those in the cities, lost their jobs, and large numbers in the sou-
thern provinces received public assistance. The town of Ghent was petitioning the Ministry
of the Interior for a grant of two million florins to ease the lot of the unemployed and find
them work.

39 French agents were active in Brussels and tempting invitations were issued to the Belgians to
join the revolutionary process. However, in Brussals on August 20, 1830, in the offices of the
Courrier des Pays-Bas, a smal intense group of young libera lawyers and journalists met to
consder launching arevolution in the Low Countries.
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on August 25, after a performance of Auber's opera La Muette de Portici. A0
The notables formed a civil defence committee and declared a state of emer-
gency, forming a militia to restore peace and order. A burghers guard was a-
ganized# and took over the duties of the lawful authorities. The Situation was
brought quickly under control and Brussels found itself under the juridiction of
its own military.42 No one, however, contemplated the overthrow of the dy-
nasty; al that was demanded at the time was the administrative separation of
Belgium and the Dutch Provinces43

While the King was summoning the States-Genera in The Hague, volunteers
were flocking to the rebel cause in Brussals. Charles Rogiers arrived at the head
of troops from Liege. French Republicans came; al constituted authority was
abolished. William, who hoped to obtain support from the moderates, sent his
second son, Frederick, to occupy the town. His troops entered Brussels on
September 23 and were received by the population with a fusillade which
checked their advance. After five days of heavy street fighting by the laborers
(September 23-27: the September Days) the roya army withdrew, and the
whole South, including al Limburg and Luxembourg, rose in arms. The volun-
teers and the burghers guard pursued them to Antwerp. Meanwhile a provi-
siona government was being formed on September 25, 1830. The Belgians had
captured Antwerp, which Frederick had occupied on October 2.44

In evauating the revolt in Brussals in 1830, what appears to have been the
trigger was that there had been intense resentment of the King and his policies
by four distinct elements in the South. It is important to identify these groups
since they formed or influenced the Belgian Constituent Power which drew up
the Belgian Congtitution.

40 The subject of the play, Masanidlo's revolution in Naples, was seen as a provocation. On
August 26-27 in Brussels and Liége, mobs rushed to pillage and loot and set fire to govern-
ment buildings. The Dutch police and soldiers on orders of the King stood by impotently,
seemingly allowing themselves to be disarmed, and the troops retired without resistance to
the royal palace.

11 The Baron Emmanuel d'Hoogvorst was the commander of the burghers guard.

42 Disturbances at once broke out in the provinces and the red, yellow and black flag of the re-
volt of 1789-1790 began to be shown. The notables attempted a dialogue with the King in a-
der to obtain an administrative separation between Holland and Belgium, and the King vacil-
lated.

43 The King sent his son to Brussels at the head of a small body of troops. He found the town
prepared for resistance and did not dare risk a fight; after an unsuccessful parley the Prince
left Brussels on September 3.

a4 The Dutch general David Hendrick Chassé maintained his position in the citadel and bom-
barded the town from there. Belgian Revolution of 1830s, see: Mabille (1992); Rooney
(1982); Wils (1996) and Pirenne (1932).
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First, there was the clergy of Flanders, originaly led by Maurice de Broglie,
Bishop of Ghent, who took exception to the constitutional provision that pro-
vided for the equality of al religions before the law. This, coupled with Wil-
liam's active campaign erecting public schools in Catholic Flanders, was seen
by the parish clergy as an unwarranted intrusion into their domain. They led the
petitioning and the campaign againgt the crown from 1829-1830.

The second large opposition group gathered its members from the legal pro-
fession. Drawn from the upper rank and the middle class of society and largely
trained under the French regime, they resented the crown's reversion to cus-
tomary law and the abolition of jury trials and were vocal in their opposition to
the establishment of a permanent seat of justice at The Hague instead of Brus-
sals. In the King's devotion to and support of his Minister of Justice the legal
profession in the South saw gloomy days ahead, especially after the King began
pressing for the use of Dutch in the courts, a language largely unknown to the
"Francophone Flemish" lawyers.

The third opposition group was centered around the liberal press, surfacing
in the trids of Louis de Potter and Adolph Barbels in 1829 and 1830 and related
to the larger question of freedom of the press and the rights of the opposition
to criticize the Crown and the its ministers.

The fourth element to trigger and sustain the July Revolution were the mem-
bers of the lowest classes. The men who fought in the street and at the barri-
cades of Brussals during the September Days were laborers, described by their
elite contemporaries as "rabble." The mgjority of them were day laborers, e
portedly half from Brussels and haf from the provinces, most of them unem-
ployed or displaced from their home regions by the economic crisis. The mid-
dle class liberas who had played an active role in the government in Brussels
between August 25 and September 23, retired from actively fighting the royal
armies during the September Days, but came back as soon as Brussels was
freed, and "captured the revolution.”

Throughout the process of Belgian independence and the period of consti-
tutional foundation, there were such moments of seemingly unavoidable vio-
lence. For some revolutionary journalists and intellectuas such as Bartdl, the
notables who controlled the Revolution, created committees and successfully
formed a provisionary government, did so in undemocratic ways, stealing the
product of the revolution from the mass of the people in order to become a
part of the consitutent power and to secure their own privileges in the drafting
of a new constitution. For the notables, themselves, this undemocratic proce-
dure was considered necessary to produce a democratic constitution which
would preserve the freedom of the nation from the extreme revolutionary e-
cesses seen in the French Revolution.
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4. The Constituent Power

4.1.  The Founders

The Belgian Condtitution of 1831 was drafted by a commission hired by the
Revolutionary Provisonal Government, and the fina version ratified by an
elected National Congress. On September 11, 1830 a Commission of Public
Safety was organized by the "Burgher Garde" and the Brussels Council retitled
the Regency Counsel. The members of the Commission of Public Safety repre-
sented the Catholic aristocracy and the Libera financiers and traders.4S This
Commission was dissolved on September 20, 1830, and replaced by an Ad-
ministrative Committee set up on September 24;46 on the 26th it became a Pro-
visonary Government and announced the names of the new government's
members. Charles Rogier, the Baron dHoogvorst, A-E. Jolly, J. Vanderlinden,
the Baron de Coppin, Alexander Gendebien, the Conte Felix de Mérode, Syl-
vain Van de Meyer, J. Coghen, J. Nicolay, L. De Potter and J.-F. Tielemans,
the last two, both journalists, banned by the King.

The Provisonary Government was an extraordinary body that while drafting
a congtitution, exercised the full range of political powers, which repedled and
promulgated laws, dismissed magistrates and civil servants and nominating new
ones. It proclaimed an impressive series of decrees such as freedom of the
press, of expression, religion, association and education, and abolished censor-
ship and the state police. The "Gouvernement Provisoire” was in fact a dicta-
torship. However it declared itself ready to handle its power over as quickly as
possible to a legitimate authority representing the country. It obtained an al-
vance on subsidies from the Société Geénérale, which agreed to freeze the funds
of the Kingdom of The Netherlands in its possession and on October 4 ce-
clared Belgium an independent state calling for the speedy election of a
"National Congress,” where al the interests of the different provinces would be
represented. The "National Congress," Belgium's Constituent Assembly, would
then produce a fina constitution which would apply throughout Belgium.47 To

45 The Prince of Ligne, the duc d'Ursel, F. de Merode and the baron de Secus represented the
Catholic aristocracy.

F. Meeus (Governor of the Société genérale), G. Gendebien, S. Van de Meyer and L. Roup-
pe represented the financiers and burghers. Mabille (1992):89.

46 Its members were Charles Rogier, the Baron dHoogvorst, A-E. Jolly, J. Vanderlinden, the
Baron de Coppin. Mabille (1992):90.

47 Gilissen (1968).
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that end it appointed a committee of young lawyers, to draw up a draft of the
Condgtitution. They were supposed to represent the political and financial forces
of both Catholic and Libera tendencies as well as the different liberated prov-
inces.48 The Committee worked intensely for five days, from October 12 until
the 16th. Its draft proposal was approved without substantial changes by the
Provisional Government on October 27.

Two decrees (October 8 and 10, 1830) organized the elections for the Na-
tiona Congress. The first organized the communal eections: local mayors and
municipal magistrates would be elected by direct vote, with a property qualifi-
cation for suffrage. The decrees of the provisonal Government dated October
11 and 16 created a procedure for eecting the members of the National Con-
gress; the election took place on November 3, by secret ballot and relative me-
jority. Two eectora innovations were introduced in the election of the National
Congress, they were due to the French influence of 1817 and 1830: direct elec-
tion and voter qudlification by education along with property qualification. The
amount of property taxes paid under Dutch rule by male owners, required to be
an elector, applied to the dection to the National Congress.49 The educational
qudlification was added by the young Liberds. everyone who had a university
diploma - magistrates, lawyers, notaries or religious ministers - was entitled to
vote, the legal age for voting was reduced to 25 years (from the Dutch: 30), to
alow young members who drafted the Constitution to vote. However, universal
suffrage was not even considered. For most libera lawyers "freedom” and not
"equality" had to be taken into consideration when electing a National Congress
that would draw up the Belgian Constitution. Devaux, member of the Commis-
sion working on the draft, articulated this opinion:

Nous combattons le suffrage universel, bien qu'il soit quant a la forme le plus
favorable al'égalité parcequiil est fatal alaliberté, quant aux résultats. en temps
de passion, il méne al'anarchie, qui est aujourd'hui le plus redoutable énemi de
la liberté; en temps ordinaire et a la longue mieux que tout autre system, il &-

48 Secretary, J.B. Nothomb, Luxembourg, age 24, Liege University; Secretary, Paul Devaux,
Bruges, age 29, Liege University and Paris Sorbonne; Emmanue Balliu, Ghent, age 30, Gent
University; Vice-President, Charles de Broukere, Limburg, age 34; Charles Zoude, Namur,
age 36, Liege University; Joseph Lebeau, Liege, age 36, Liege University; President, Etienne
de Gerlache, Liege, age 45, Faculté de droit de Paris; the following members of the commis-
son were not present during the five day meeting of the commission: Tidemans age 31;
Blargnies age 37; Dubus age 39; Tjorn 47; findly, Van Meenen, the oldest member at 58.
Gilisen (1968).

49 The amount were 13 florins for the small towns of Luxembourg; 30 to 50 for middle towns
through the country; 130 in Antwerp; 150 for Brussels. Under pressure theses amount were
reduced 50% by the decree of October 16, 1830.
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sure I'influence exclusive de I'aristocratie et lui sacrifie laliberté du peuple.S0

For the Authors of the Constitution egdlitarian universal suffrage was put
asde in the name of freedom.

In the three weeks between the decrees and the elections, there was no po-
liticd campaign, as the provisona government was busy consolidating its
authority. In the elections, out of a population of four million only 440,000 Bel-
gian men were entitled to vote; of these, only 65 percent chose to cast their
ballots. The result was the nomination of 299 moderately-minded traditionalist
delegates.Sl This was a marked difference from the provisona government,
where the Liberas were in the mgority. In the Nationa Congress the Cathalics
were in the mgority, however the members did not split along ideological lines
and respected the Union. The landowning classes and the prosperous entrepre-
neurs were well represented, and the deputies chosen were predominantly expe-
rienced in law and in administration, many having served in the States-General
between 1815 and 1830.

On November 10, 1830 the Congress convened in the chambers of the for-
mer States-Genera. The seventy-seven-year-old Jean-Francois Gendebe pre-
sided, as he was the oldest man elected. Shortly afterward Baron Surlet de
Choker was elected President, a post to which he was re-elected each month
until his election as regent.

Most of the members of the Provisona Government judged their position
weakened since they had not been legitimated by a nationa eection. Although
they had served prior to the convening of the National Congress and although
they had called for its election and prepared the draft Constitution, it was the
Congtitutional Congress which had the direct sanction of the electorate. Ac-
cordingly on November 12, all members of the congress offered their resigna-
tions. The National Congress accepted their resignations and then asked them
to assume executive authority until a new executive under the Congtitution
would be created by Congress.>2

50 Just (1881):45.

51 Thirty-four former members of the States-General were elected to the National Congress,
constituting 17 percent of the new body. Half of the deputies had legd training. One fourth
were noblemen. In some provinces noble representation was strong: thirteen out of thirty in
Hainaut, eleven out of seventeen in Limburg, eleven out of thirty-six in East Flanders. Thirty
property owners, twenty-five bankers, and three physicians were the core of the middle class
representation. The two Flanders elected thirteen clergymen. Ten percent of the deputies
were under thirty, dmost haf were under forty and three-fourths were under fifty. One
twentieth of the deputies were committed Orangists. The French party represented about 10
percent of the total. Mabille (1992):91.

52 Gilissen (1958):81.

20



For De Potter, one of the newly elected congressmen, the Provisionary
Government which had drafted the Constitution should have submitted it to the
Belgians for approva. This was in his view the only legitimate way: the
"nation's’ approval of the constitutional process. The draft of the Constitution
by a Provisonary Government and the debate and the promulgation of that
draft by an elected National Congress was not sufficient; a direct national con-
sultation should have been required, through however the same form of suf-
frage. He resigned.

From the beginning the Nationa Congress assumed two distinctive roles:
that of a nationa constituent assembly and that of a legidature. The Provisional
Government, which retained its name, became the cabinet of the new date. Its
members, who derived their authority as the elected representatives of the Peo-
ple, became the State's ministers. Once ingtalled, the Congress had to resolve
three important issues. independence, the form of the government, and its rela-
tionship with the House of Orange.

The Belgians had to find some constitutional arrangement which would be
radical enough to satisfy their own liberal ideas but not so extreme that it would
provoke the opposition of the great powers (England, Prussia, Russia and
France). Thus, international claims were given precedence. In amajor speech to
the National Congress on November 19, 1830, J.B. Nothomb gave a public as-
surance of Belgium's respectful intentions:

When a revolution has achieved its purpose it must come to a standstill; if it
continues to advance another revolution is in the making. By adopting the mon-
archy you will have needed the revolution....Separated from Holland there are
two forms of existence open to Belgium, either she must seek to unite with
France or she must set up a monarchy under a prince of her choosing even if at
the last resort he has to be chosen amongst ourselves.53

On November 22 the Congress declared Belgium to be an hereditary monar-
chy. Beginning on December 4, 1830, the National Congress met for two and a
half months in order to finalize the draft proposed by the committee. Only three
guestions mobilized the attention of the National Congress: the choice of the
King, the composition of the Second Chamber of the Parliament, the Senate,
and the Belgians and their rights (Les Belges et leurs droits), particularly those
regarding religion and freedom of education. The advocates of a single cham-
ber quoted Sieyes and Rousseau and the defense of democracy, fearing for a
Senate which would be in the hand of an aristocratic class. Defacgz, one of the
members of the Congress, declared: "C'est nier I'évidence que de méconnaitre

53 In Mabille (1992):87.
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I'impuissance, l'inutilité, le danger méme d'une chambre démocratique.">* The
defenders of a bi-camerd legidature quoted history: on one hand, the longevity
of the British and the America Republican system, and, on the other, the failure
of dl the French governments with a single chamber. Lebeau: "Sans |'adjonc-
tion de deux chambres au pouvoir executif vous étes sans sauvegarde et sans
défense contre la precipitation des deliberations.">> In February 1831, the Con-
gtitution was formaly promulgated by decree of the National Congress, and
went into force on February 25. The National Congress worked out a congtitu-
tion which manifested the libera trends of the times. The ambiguity of its ams
was expressed by one of the deputies, Viscount Vilain XIV: "Gentlemen, | shal
declare mysdlf in favor of a condtitutional monarchy, but one which is founded
on the most liberal, the most popular and the most republican principles." The
majority decided on a bi-camera system that had been worked on in December.

William had already appesaled to the great powers to intervene, and in No-
vember at the proposa of Great Britain, a conference of ambassadors was
caled in London. Their main objective was to avert a European war. On De-
cember 20, the Conference imposed an armistice upon William and the Bel-
gians, invited the Provisional Government to send a deputation and declared the
dissolution of the unitary Kingdom of The Netherlands. A month later, on Janu-
ary 20, 1831, it was decided that Belgium should be an independent and per-
petually neutral state under the guarantee of the great powers.

The new throne was first offered to the Duke of Nemours, son of Louis
Philippe of France, who was opposed by Britain. It was then offered to Prince
Leopold of Saxe-Colburg, a British subject since his marriage in 1816 to Prin-
cess Charlotte, daughter of George IV of England and heiress to the throne of
England. She died the following year after giving birth to a still-born child. Leo-
pold's position at the British court was strengthened when his sister, widow of
the Prince of Leiningen, married the Duke of Kent. His relations were close with
their daughter Victoria, whom he visited each year until his death in 1865. Leo-
pold accepted the Belgian offer on the condition that the National Congress
ratified the Treaty of Eighteen Articles prepared by the London conference de-
fining the bases for separation between Holland and Belgium.

4.2. Constitutional Antecedents

In 1915, A.V. Dicey who has extensvely compared the British constitutional

54 In Gilissen (1958):87.
55 Gilissen (1958):87.
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system to the Belgian Congtitution, noted that despite the fact that the British
congtitution system does not have a written document while the Belgian Con-
stitution is a written document, similarities between both systems do exigt.

The Belgian Congtitution indeed comes very near to a written reproduction
of the English Congtitution, and the Constitution of England might easily be
turned into an Act of Parliament without suffering any material transformation
of character, provided only that the English Parliament retained - what the Bel-
gian Parliament, by the way, does not possess - the unrestricted power of re-
peaing or amending the congtitutional code.>6

John A. Hawgood states that:

Fortunate in the moment of its birth in the midst of the great reform debates in
Britain and able to take advantage of recent constitutional changesin France, and
in the juxtaposition of political forces in Belgium that produced substantial
agreement upon its fundamentals, the Belgian Constitution does indeed possess
many merits.’

The historian John Gilissen (1968) has anayzed the forma sources of the
inspiration of the "Belgian Founding Fathers," indicating their borrowing from
other Constitutions of the time.>8 He argues that the rules and the principles of
the Belgian Congtitution come in large part from British congtitutional law and
from the idess of the first phase of the French Revolution (1789-1792). How-
ever, only very few of the dispositions of the Constitution were directly copied
from British constitutional law. The congtitutional provisions were taken from
the French Constitution of 1791 and of 1830, and from The Netherlands Fun-
damental Law of 1815. Only about 10 percent of the constitutional provisions
could actualy be called new.

The way in which the various previous congtitutional provisions were com-
bined made the Belgian Constitution quite innovative in the eyes of other Euro-
pean countries. The Belgian system of parliamentary monarchy soon appealed
to other nations of Europe, as they undertook ingtitutional reforms. During the
period from 1837 to 1866, the Belgian Constitution was more or less copied by
other Constituent Assemblies in Spain (1837), Greece (1844 and 1864), Lux-
embourg (1848), Prussia (1850) and Roumania (1866).

The 1831 Belgian Constitution was firgt inspired by the 1791 French con-
gtitutional monarchy in that it established the rule of the ministeria countersig-
nature. Article 64 stated that "No decreee of the King can take effect unlessit is

56 Dicey (1982):38.
57 Hawgood (1939):140-141.
58 Gilissen (1968):107-141.
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countersigned by a minister, who by that act aone, renders himself responsible
for it." Having experienced the reign of King William I, the Belgian Constituent
Assembly of 1830 set up a constitutional monarchy under which the King had
no political responsbility, yet “the King can do no wrong." If Article 29 of the
Congtitution stipulated that: " The Executive power is vested in the King, subject
to the Congtitution." Article 64 quoted above delimited the action of the King
requestion that he act under ministerial responsibility. Articles 63, 89 and 90 of
the Constitution completed the responsabilty of the mingters, holding them ac-
countable to the legidative chambers. The role of the monarch was limited and
the government clearly held the reins of palitica initiative and everyday admini-
stration.>® As B. Mirkine-Guetzevitch argues:

..un type de monarchie parlementaire avec un pouvoir royal limité et le role dé-
cisif du Parlement, non seulement en ce qui concerne lalégislation mais surtout
dans le choix du gouvernement c'est a dire dans le gouvernement lui-méme. Le
parlement qui gouverne, c'est la grande conquéte de 1830.60

The Belgian Congtitution was aso influenced by the most recent constitu-
tiona instrument of the time, the charter accepted by Louis-Philippe on August
14, 1830. The Begian Congtitution listed the fundamenta rights (Droits de
['homme et du citoyen) in its main text. It organized a hereditary monarchy
while putting forth every effort to limit the power of the King. However, the
Belgian Congtitution was precise where the revised French charter of 1830 had
remained vague, recognizing unequivocaly the full sovereignty of the people.
The power of the executive was curtailed in what was then an origina way, by
endowing it only with attributed powers. The Belgian King rules by no divine
right and has no prerogatives, he is smply a person appointed to the leadership
of the state as a King, to exercise prescribed powers given to him. As Article
78 stipulated, the Chief Executive (the King) had no other powers than those
formally vested in him by the Congtitution and by specific laws passed in a-

59 Article 63: The person of the king isinviolable; his ministers are responsible.

Article 89: In no case shall the verba or written order of the King relieve a minister of his
responghility.

Article 90: The chamber of Representatives has the right to accuse ministers and to arraign
them before the court of Cassation, which stting in full bench aone has the right to judge
them, except in such matters as shal be established by law respecting a civil suit by an
aggrieved party and respecting crimes and misdemeanors committed by minsiters when not
in the performance of their duties.

The law shal determine the responsability of ministers, the pendties to be inflicted on them
and the method of proceeding against them, whether upon accusation accepted by the
Chamber of Representatives or by prosecution by the agreed parties.

60 Annales de I'Ingtitut de droit comparé, t.11 (1936):95.
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cordance with it.61 Furthermore, Article 67 of the Congtitution provided that the
Chief Executive could issue only those regulations and orders necessary for the
implementation of laws.62

The 1831 constitutional monarchy was, however, different from the Charter
of the July Monarchy; it was not the result of a transaction between the National
Congress and the King. When Leopold I, "King of the Belgians' (1790-1865)
came into power on July 21, 1831, he swore to respect the Constitution which
had been elaborated nearly six months earlier. To the members of the National
Congress who solicited him to accept the Belgian Crown, Leopold | on April
20 declared: "Messieurs vous avez rudement traité la royauté qui n'éait pas la
pour se défendre."63

The Belgian Congtitution borrowed from the Fundamental Law of The
Netherlands a combination of technical dispositions concerning the judiciary
and on the structure of the public finance. However, it differed from the Fun-
damental Law in that the judiciary was strengthened by making it a third power,
independent from the Executive. According to the provisions of the Constitu-
tion, the judiciary had the power to judge all disputes about subjective rights
and it was irrelevant whether one of the parties concerned was the administra-
tion (Articles 92-93).64 In Article 106,65 the highest court was now the Court of
Cassation - no longer the King, as was the case under William I's reign. The
Court of Cassation was formally charged with settling conflicts which might
arise between an ordinary court and an administrative body or administrative ju-
risdictions.

61 Article 78: The King has no other powers than those which the Congtitution, and the specia
laws enacted under the Constitution, formally confer upon him.

62 Article 67: He issues dl regulations and decrees necessary for the execution of the laws,
without power to suspend the laws themselves, or to dispense with their execution.

Huyttens, Voy. E. (1844) Discussions du Congrés nationd. t.I-V. Brussels: A Wahlen.

Article 92: Actions which involve questions of civil rights belong exclusively to the jurisdiction
of the tribunals.

Article 93: Actions which involve questions of politica rights belong to the jurisdictions of the
tribunal's, except as otherwise determined by law.

65 Article 106: The Court of Cassation shall decide conflicts of jurisdiction, according to the
method prescribed by law.

R
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5. The Belgian Constitution

5.1.  Outline of the Constitution

The Belgian Constitution of 1831 was generally described by its contemporar-
ies as liberdl. Its guarantees of rights were comprehensive. Monarchica in a
purely forma way, it established an elected bicamera legidature and carried the
separation of powers to considerable lengths. However, it was undemocratic in
that its voting franchise carried a fairly high property qualification. It could be
amended, however, the constitutional processus to do so was rigid. Until the
1960s there were few changes and those were lasting.

The Congtitution's 139 articles were divided into eight sections: (1) the ter-
ritory and its divisions ("Belgium is divided into provinces," are the opening
words); (2) Belgian citizens and their rights; (3) concerning powers, beginning
with "All powers emanate from the people,”; (4) those dedling with the legida
ture, the King, the ministers and the judiciary; (5) provincid and communa in-
gtitutions; (6) finance, army and genera provisions; (7) revision of the Consti-
tution; and finally (8) transitiona or temporary provisions.

5.2, Fundamental Rights - Etat de Droit

Belgian condtitutiondists traditionally qualify Belgium as an "Etat de droit." This
concept is more or less equivaent to the English "rule of law." It originaly im-
plied that citizens were no longer subject to arbitrary rules, that there were fixed,
generd, impersona and predictable rules by which both citizens and rulers had
to live. This was intended as a protection against excesses by the Executive, as
experienced under King William, who had to act within the bounds set by the
Constitution and by the Law.66 The ultimate aim of these ingtitutiona principles
was to provide guarantees for the fundamenta rights and liberties of the citi-
zens. The mgjor sources of the rights and the liberties prevailing in Belgian law
were outlined under Heading Il of the Constitution's Articles 4-24, entitled The
Belgians and their Rights (Les Belges et leurs droits) following a description
of the territory of Belgium (Du Territoire et de ses Divisions) and preceding the
provisions concerning the various powers. In this way the structure of the Con-
stitution implied that al powers had to respect fundamental rights.

66 Nowadays, it implies that the three Powers each within its own competence must respect the
applicable legal rules, the Condtitution being the overriding authority. This automatically en-
tails arespect for the separation of powers and arespect for the hierarchy of legal rules.
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The Belgian Congtitution differed from the French and the American Con-
gtitutions in that it did not have a separate Droits de I'homme et du citoyen or
Bill of Rights, but incorporated most of them into the main body of the Con-
stitution. Other 19™ century constitutions also contained notions of socia and
economic rights, implying a right to protection by the State based on the socia
contract. Several proposals to incorporate these rights into the Belgian Consti-
tution were rglected in 1831 because it was believed these rights were mere
declarations of intent on the part of the authorities, and could not be enforced
like the classic liberal civil and political rights. In that aspect the Constitution of
1831 was quite innovative, since these classic rights and liberties were not laid
down in a separate Bill of Rights enumerating philosophica principles, asin the
French Congtitution, but were incorporated into the text of the Congtitution t-
sdf so as to make them legdly binding. The Rights of the Citizens is smilar in
subject matter to the French declaration of rights of 1789, but it approaches the
protection of rights from the more practical angle, smply forbidding (as had the
American Congtitution and its first ten amendments) acts interfering with the ex-
ercise of these rights, and giving an abstract statement of what they are. It dif-
fers most in content from the Declaration of 1789 in according the right of a-
sociation (Article 20) and in its attitude toward religion.

5.2.1. On Nationality

According to Article 47 of the Condtitution, Belgian nationality was acquired
and retained in accordance with the rules laid down by civil law. Article 38
provides that naturalization is granted under the Code of Belgian Nationdlity by
the legidative branch, which lays down the general rules and grants Belgian ne-
tionality through naturdization in individual cases. The acquisition, attribution,
loss or recovery of Belgian nationality are governed by the Code of Belgian
Nationdity. The 1830-31 Belgian laws on nationdity were extremely redtrictive,
mostly based on the traditional concept of jus sanguini, paterni, and familid
national unity. Belgian laws concerni n% nationality differed from both the
French and the German laws of the 19" century in that materna nationdity
could not be transferred; a woman who married a foreigner lost her Belgian re-

67 Article 4: Belgian citizenship is acquired, maintained and lost according to regulations
established by the civil law.

The present Congtitution and the other laws relating to politica rights determine what other
conditions are necessary for the exercise of these rights.

68 Article 5: Naturdization is granted by the legidative power.

Full naturalization aone admits foreigners to equality with Belgians in the exercise of politica
rights.
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tionality and an unmarried mother could not give her Belgian nationdlity to her
child, so that a male could recognize a child without the consent of the mother
(this was abrogated only in 1984); nor was Belgian nationality granted to a child
born on foreign soil and later adopted by Belgian parents. Belgian law did not
recognize double nationdity. The Jus soli concept became increasingly impor-
tant during the 19™ century but in a negative sense - in that it did not extend the
Belgian nationality to children born inside of the Belgian borders from foreign
parents - but it concerned Belgian nationals who had left the country for more
than five years without returning who could be deprived of their nationality.

In 19" century Belgium the concept of nationality could not be confused
with the concept of citizenship as it often is today. The mgority of Belgian e
tionals did not have the right to vote, either because they did not meet the finan-
cia requirements laid down in Article 47 of the Constitution or because of gen-
der. The Belgian "full naturalization" (including the right to vote) was during the
19" century given to wealthy foreign entrepreneurs or to professionals such as
medica doctors and lawyers living in Belgium; the "limited naturadization” with
restricted voting rights, was granted to lower-class professionals. Examples of
the full and limited naturaization granted by the Provisona Government, the
National Congress and later by the King were reported in Pasinomie®® as well
asinthe Belgian Officid Journd, Le Moniteur Belge.

5.2.2. The Concept of Equality

Article 6, directly drawn from the French Constitution of 1791, declared the
principle of equality among Belgians and reaffirmed the end of the Ancien re-
gime and its privileges and orders.”0 However, the National Congress had a
limited conception of democracy, believing that only a restricted number of
people were capable of participating in politica life (Article 47). Liberds of the
19" century held that persons without means had in fact nothing to lose and
had nothing to defend against the State. The electora system of 1831 was
based on a property assessment franchise and the result was that only persons
paying a minimum tax were enfranchised.

69 Pasinomie de Collection Compléte des Lois, Décrets, Arrétés et Reglements Genéraux qui
peuvent étre invoqués en Belgique. Troisiéme série, 1830-. Mise en ordre et annotée par A.
Delebecque, Avocat-Générd pres de la cour dAppel de Bruxelles. Dédiée au Roi. Bruxel-
les: Société Typographique Belge, AD. Wahlen et Cie. (date) Some examples. p.62-63, 91-
92, 156-157, 211, 216-218.

70 Article 6: There shal be no distinction of classes in the state.

Belgian citizens are equal before the law; they adone are admissible to civil and military d-
fices, with such exceptions as may be established by law for particular cases.

28



The principle of equdity holds a singular position among the other rights
guaranteed under Heading |1 of the 1831 Constitution. Traditional constitutional
civil and political rights protected the individua againgt interference from the
authorities and may be considered as an emanation of the 19" century liberal
concept of society with a free market economy. In this context the idea of
equality looks a hit out of place, even more so beginning at the end of the 19"
and 20™ century, when the emergence and development of socialist ideas added
new dimensions to this concept. In the compromis a la belge the problem was
how to reconcile freedom and equality, treated ambiguoudly in the 1831 Con-
dtitution.

5.2.3. Compromise between Freemason-Liberals and Catholics

5.2.3.1. Freedom of Religion, Education and Association

In Articles 14, 15, 16, and 17, regarding freedom of religion, Liberals and
Catholics agreed to compromise and officially recognized the Catholic, Prot-
estant and Jewish rdigions.’l The clergy of al faiths received state salaries,
however there were few non-Catholic clergy. 72 State supported public schools
were to be organized throughout the country, and even the marriage ceremony
was dtered (Article 16) to satisfy libera opinion. This agreement between
Catholics and Liberas was made possible by a common adversary: Dutch
Protestantism. Furthermore, Belgium was il threatened by The Netherlands,
William had not yet ratified the secesson of Belgium, and Dutch troops were
on the borders ready to intervene. The Belgo-Dutch treaty recognizing Bel-

71 Article 14: Religious liberty and the freedom of public worship, as well as free expression of
opinion in al matters, are guaranteed, unless crimes are committed in the use of these liber-
ties.

Article 15: No one shal be compelled to join in any manner whatever in the forms or cere-
monies of any religion, nor to observe its days of rest.

Article 16: The gtate shdl not interfere either in the appointment or in the ingtallation of the
ministers of any religion whatever, nor shall it forbid them to correspond with their superiors
or publish their proceedings, subject to the ordinary responshility of the press and of publica-
tion.

Civil marriage shall aways precede the religious ceremony except in cases established by
law if found necessary.

Article 17: There shdl be freedom of opinion in teaching; al measures preventing this are
forbidden; the repression of offenses shall be regulated only by law.

Public instruction given at the expense of the state shall likewise be regulated by law.

72 Article 117: The saaries and pensions of the ministers of religion shall be paid by the dtate;
the sums necessary to meet this expenditure shall be entered annually in the budget.
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gium's existence and border would be signed only in 1838 after a successful
Dutch military intervention caused Belgium to lose part of its territory, when ac-
knowledgement of Belgian independence was forced upon the Dutch by the
great powers. Also, the religious compromise between Catholics and Liberals
was possi ble because between the extremes represented by dogmatic orthodox
Catholics and hardcore libera Freemasons, there was a large grey area inhab-
ited by the less doctrinaire, who, whether Catholic or Liberal, did not base their
political alliances on ther attitude toward the Church.

5.2.3.2. The Catholic Context

Belgian Catholic history is rooted in the religious wars of the 16 century, when
its Protestant population had to decide whether to emigrate or accept the
Spanish reconquista. Belgium was deeply affected by the Counter-Reformation
and only a few idands of Protestantism survived these political events until the
20" century. During the mid 19" to 20" centuries Protestantism saw a modest
revival. In the 1960s, the number of its adherents was estimated at about
75,000, living in 284 communities principally in Hainaut and Brabant.

During the 17" century, the Catholic Church was extremely powerful in Bel-
gium. The Catholics had resented what they considered the persecution of the
Church under the French annexation (1794-1814) and the later attempt by the
Dutch King (1815-1830) to promote Protestantism in the school system as well
as in the charity services. Under the Austrian, French and Dutch regimes, the
Catholics were suspicious of political power, and its efforts to control the
Church and education. The freedoms of religion, education, meeting and asso-
ciation were seen as away to avoid the interference of the State in the Church's
affairs.

Within this complex historical religious context, the Founders of the Con-
stitution took much care in defining the relations of Church and State. Although
no state religion was established, the Roman Catholic Church representatives
who collaborated in the drafting secured most of the practical advantages for its
priests, who while paid by the State remained entirely independent from it. No
concessions were made by the Church in the matter of ecclesiastical appoint-
ments or Papa publications. Article 16 placed the Catholic Church on an equa
footing with the other religions, but because the other religious groups were
smaler the Roman Catholic religion was the principa gainer.

The schools were an essential element in the Catholic socia system, educa
tion being a traditiona task of the Church. Their role in education having been
under attack by the preceding regime, the Catholics pushed successfully to s
cure not only the congtitutional rights to freedom of education, association and
free speech but also to provide for subsidies for the Church and Catholic edu-
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cation. The attempts of the Dutch King to interfere with Catholic schools in
Belgium is reflected in Article 17: "Private instruction shall not be restricted. Al
measures interfering with it are forbidden,” which left the church schools in the
most favorable position in any country where a church was not formally estab-
lished. The State supported the Catholic University of Louvain, founded in
1425, which was and 4till is the largest and oldest Catholic university in the
world.

Roman Catholicism was the religion of the overwhelming magjority of Bel-
gians, thus it was able to reap these considerable advantages from a declaration
of rights that safeguarded religious liberty and the freedom of worship (Article
14) together with the freedom not to worship (Article 15). These constitutional
provisions reflect the crossing and mingling for a brief period around 1830 of
the Liberal and the Catholic streams of thought and endeavor in Belgium, and
the suppression of differences for national and constitutional purposes. The
codition was effected in 1828, and Lamennais became for a moment both alib-
eral and a nationdist, but after the papa encyclical "Mirari Vos," published in
1832, such a compromise may not have been possible. The questions of the
position of the Church and of religious instruction caused much controversy in
Belgium, as will be analyzed in the third part of this paper. But the fact that
there were no fundamenta difficulties which might have wrecked the effort to
frame a generaly acceptable condtitution in 1830 and 1831 was due in part to
this temporary collaboration.

One of the main characteristics of Belgian Catholicism was the tendency to
respond to problems through a network of associations. This inclination toward
organization aso explains the efficiency of Belgian Catholicism in the interna-
tional sphere, in the Roman Catholic Church and the success of its mlssonary
work. The Belgian ingtitution applied itsdlf assiduoudly during the 19" century
to constructing a tight network of socia institutions. A brief history of its place
in the hlstorlcal profile of religious and civil wars may help understand why
during the 19" century no other ingtitution could rival the Church's ubiquity and
influence. The oldest element in its social network was probably the hospitals
and clinics, which enabled the Church to express the concerns for the sick, the
disabled and the handicapped. Dependent in the beginning on the monastic or-
ders and the charity of the faithful, this network was compromised by the clos-
ing of such ingtitutions under the Austrian and the French rules. A wide range
of socia problems were addressed by Church-sponsored "friendly societies'
which appeared in the 18t century connected with patron saints and prollfer-
ated throughout the 19" century among farmers and workers, especialy in
Flanders.
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5.2.3.3. The Secular World/Belgian Freemasonry

Belgian Liberals, both doctrinaire and progressive, were part of a large secular-
ist movement that developed in the Western world from the 16" and 17" centu-
ries onward. This movement looked outside the Church for answers and gave
birth to science and technology through its effort to examine the mysteries of
the universe by the light of reason and to look for improvement of the human
lot through discovery and invention. Although it followed a basic trend it can-
not be said that secularism in Belgium or anywhere else had a common basic
doctrine. In Belgium during the 16" and 17" centuries the influence of the
Church was dominant and uncontested. The first breach in Belgium's religious
unanimity was made by Freemasonry, which arrived between 1720 and 1730.
At first bearing the spirit of the Enlightenment, it later took on the coloration of
contemporary political changes. Bonapartist following the French Revolution,
Orangist during the Dutch Kingdom. Freemasonry, like the Catholic Church,
was a pillar of the Belgian Kingdom. Belgian Freemasons who professed deism
were not at its inception opposed to Catholicism (several of the Liege Prince-
bishop were Freemasons). /3

As previoudy stated, Freemasonry found support among the new Belgian
entrepreneurs of the first Industrial Revolution, who became its firm supporters.
It influenced the constituent power and supported the autonomy of the country.
After independence its influence persisted; the Grand Lodge of Belgium was
founded in 1833 under the auspices of Leopold I. In 1834 Theodore Verhaegen
founded the Free University of Brussals (Université Libre de Bruxelles) which
took an opposite course from the Catholic University of Louvain Université
Catholique de Louvain) by adopting the principle of free inquiry. The Free
Universty became the intellectua guide of freethinkers, had links with Freema-
sonry and was libera in its palitics. To the Freemasons, the freedom to associ-
ate and freedom of speech and expression were so important that philosophical
societies, philanthropic associations and leagues sprang up, al with rationalist
humanist objectives. The Masonic-Liberal milieu flourished more strongly in
Brussals and Wallonia, where French influence was strongest, than in Flanders
where the Church maintained a firmer grip.

Provisons were made in the Belgian Constitution to accommodate Libera
demands. As mentioned above, if the right to worship was guaranteed the right
not to worship was aso. The civil marriage ceremony also satisfied liberal
opinion (Article 16), as did the organization throughout the country of public

73 They opposed clerical influences later. They were condemned by the Belgian episcopate in
1837. Belgian Freemasonry abandoned metaphysical references and dropped allusions to the
Great Architect of the Universe and to immortality of the soul.
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schools subsidized by the State.

5.2.4. Freedom of Speech and Liberty of the Press

On August 26, 1791, the Declaration of the Rights of Man and Citizens of the
French Constitution had proclaimed freedom of discussion and the liberty of
the press in terms which embodied maxims of French jurisprudence. Articles
18 and 19 of the Belgian Constitution similarly treatened the liberty of the press
as a fundamentd right, as well as the freedom to hold private meetings.’4 These
provisions were strongly supported by both Libera and Catholic lawyers and
journalists drafting the Congtitution. Generaly, it provided adequate protection
of these rights; it made notable contributions in dealing with the liberty of the
press and in the expression of opinion when it declared in Article 18 clause 2
"Where the author is known and is domiciled in Belgium the publisher, printer
or distributor cannot be prosecuted,” a provision preventing abuses and re-
straints, as still exist in the press and libel laws of the United States and Britain,
for example.

Brussdls and Liege had for some centuries provided refuge for political op-
ponents of French, German and Dutch regimes (Voltaire, Marx, and Proudhon,
to cite only a few), as well as poets such as Beaudelaire. This had given Brus-
sels and Liege a cosmopolitan reputation as cities where ideas were fredly de-
bated and books could be published. French and Dutch control over both a-
sociation, speech and the press, as well as their expulsion of foreign political
figures and Belgian journdlists, had been abhorred in Belgium.

In the Belgian case, however, the protection given by Article 18 to the edi-
tor, printer or seller of a newspaper involved the recognition of special rights
belonging to persons connected with the press. This was very different from
and inconsistent with the genera theory of English law. From Dicey's point of
view it was hardly an exaggeration to say that freedom of the press was not a-
sured in England.

In the French case, the Declaration of the Rights of Man and Citizens pro-

74 Article 18: The pressiis free; no censorship shall ever be established; no caution money shall
be extracted of writers, publishers or printers.

In case the writer is known and is a resdent of Belgium, the publisher, printer or distributer
can not be prosecuted.

Article 19: Belgian citizens have the right to assemble peaceably and without arms, when
conforming to the laws which regulate this right, and without previous authorization.

This provison does not apply to assemblies in the open air, which remain entirely under the
police laws.
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clamed the right of every citizen to print his thoughts without their being sub-
mitted to any censorship or inspection prior to publication. But such proclama-
tion has in practice been purely statutory as every French government has prac-
ticed some form of censorship from the 18" century up through the Algerian
rebellion of the 1950s and 1960s.

5.2.5. Linguistic Provisions

Article 23 dtipulates the linguistic pluraism of Belgium, while concurrently es-
tablishing by law French as the officid language.” The general laws and royal
decrees were published in the Moniteur in French. They were then reprinted in
a specia collection with a Flemish trandation for the communes using that
tongue, but the French alone was the officia text. In loca administration the
language of the district or community was used. These provisions reflected the
dominant position of French in the Belgian political and economic life of that
time.

It must be remembered that the dites who drafted the Congtitution and
would hold a monopoly on power through the new electoral system were
French speaking, athough the lower class throughout Belgium belonged to two
linguistic communities. Thus, in order to assure the linguistic freedom they did
not always enjoy during the annexations, the framers of the Constitution en-
bedded Belgium's linguistic conflict init.

The congtitutional principle that the use of the language spoken in Belgium
be free and that it may only be regulated by law for acts of public authority and
in judicial proceedings must be seen again as a reaction against William's un-
successful attempt to stamp out the French influence. For the National Con-
gress it was more or less obvious that the way was open for a future statutory
instrument to impose the exclusive use of the French language. The provisional
decree of November 16, made French the sole officia language, and it is not
until 1967 that an authentic Dutch version of the Congtitution was produced.
However there was some extension of the franchise through the 19" century: in
criminal (1873) and adminidrative matters (1878) as well as education (1883).
The Equal Treatment Law of April 18, 1898, under which Acts of Parliament
were voted on, asserted, promulgated and published in French and in Dutch,
was the first of a series of important victories for the growing Flemish Move-
ment.

75 Article 23: The use of the languages spoken in Belgium is optional. This may be regulated
only by law and only by acts of public authority and for judicia proceedings.
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5.2.6. Legal Enforcement of Fundamental Rights

The Belgian Nationa Congress endowed the legidature and the judiciary with
the power to enforce these rights and liberties, giving the legidature the power
to establish them, while the judiciary was explicitly entitled and even obliged to
refuse to apply any genera, provincia or loca regulations or orders violating
them (Article 107)76 and could order the unlawfully-acting authority to make
monetary restitution for its unlawful act (Article 1382 of the Civil Code).

Although the legidature had aways been obliged to respect the fundamental
rights guaranteed by the Constitution, there had been until then no means of
controlling or imposing this in the Legidature, as Belgian law had traditionaly
rejected any judicia review of the condtitutionality of legidation by courts or
tribunals or by a speciaized congtitutional court.

Dicey holds that the Belgian Constitution restricts the action of the Parlia-
ment. But it is at least doubtful whether Belgian constitutionaists provided any
means for invalidating laws which diminish or do away with the rights (e.g.
freedom of speech) guaranteed to Belgian citizens. The jurists of Belgium
maintain in theory at least that an Act of Parliament opposed to any article of
the Constitution ought to be treated by the Court as void. But according to Al-
len,”7 during the whole period of Belgian independence no tribunal pronounced
ajudgment upon the congtitutionality of an Act of Parliament.

Summarizing, it may be said that Belgium as an Etat de droit guarantees its
citizens fundamental rights and provides remedies in the case of their infringe-
ment. The basic idea underlying the various congtitutional provisions dealing
with the organization of the ingtitutions is to secure these fundamenta rights; the
cornerstone of these provisions is the principle of the separation of powers ala
M ontesquieu.

5.3.  Division of Powers

The divison of powers between the two houses of the legidature was strictly
carried out and the members of both houses were elected by the same votersin
the various provinces. The senators were required to be of a higher minimum
age and tax-paying qudlification than the deputies. The senate was haf as ru-
merous as the lower house and its members were elected for eight years. Each

76 Article 107: The courts and tribunals shall enforce executive decrees and ordinances,
whether general, provincid or local, only so far asthey shall conform to the laws.

77 Allen (1992):110.
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house was allowed to initiate legidation and the consent of both was necessary
for dl legidation.”8 The house of representatives tended to dominate. With the
introduction of a parliamentary regime, ministers responsible to the house intro-
duced government bills; the roya veto was never exercised; and the courts
were unable to declare legidation unconstitutional. The Senate came to accept a
subordinate position. 79

As stated previoudy, the National Congress had a limited conception of
demoacracy, believing that only a restricted number of people were capable of
participating in politica life. Article 47 stipulated that: "the deputies be elected
directly by citizens paying direct taxes not less than 20 florins nor more than
100 florins." Article 50 stipulated the conditions required to be a voter: "To
enjoy civil and palitica rights; to have reached the age of twenty-five years, to
be resdent of Belgium; no other condition of digibility shal be required." The
electora system of 1831 was based on a property assessment franchise and the
result was that only persons paying a minimum of tax were enfranchised. The
electorate was later extended by reducing the minimum tax rate until 1893, when
no further decreases were possible without revising the Constitution, and a re-
form movement arose.

The movement for the reform of the franchise was connected as in Britain
with the workings of the parliamentary system and with party politics. Political
strikes organized by the Belgian Socialist movement and the prevailing revolu-
tionary mood in Europe, eventually led to the belief that a condtitutional reform
was unavoidable. In the words of the Catholic Prime Minister of the time, Beer-
naert, "It is better to frame the Condtitution than to undergo it."80 The com-
promise which was reached in order to appease the working class, made voting
compulsory for males of 25 years of age. At the same time the Constitution was
modified so that the upper middle class maintained its control over paolitical life
by giving up to two extra votes to persons (1) having a certain wealth (based on
property or tax rates); and/or (2) having had a higher education; and/or (3)
having held certain offices.

This extended suffrage based on ability and property assessment opened up
possibilities for manipulating tax laws in view of forthcoming elections, and was
rgjected by the working class, who wanted more political influence. After
World War |, the Socialist party participated in a coalition Government, the
Government of National Unity, and the principle of "one man, one vote" could

78 Though until 1921 the initiative was reserved to the lower house on matters of state revenue
expenditure and army contingents.

79 Hawgood (1939):144.
80 Allen (1992):4.

36



no longer be ignored. In 1919, a law was passed organizing the first post-war
general elections according to that principle; in 1920-21 a congtitutional revision
ratified the de facto Stuation by introducing universal male adult suffrage; the
Constitution explicitly provided that the franchise could be extended to women
by a law to be passed with two-thirds of the mgority in the Parliament. This
was done only after World War 11, in 1948. In both constitutional reforms the
composition of the rather dlitist Senate would gradually be further democra-
tized.

5.4. A Constitutional Monarchy

The Provisonal Government and the Constituent Assembly opted amost
unanimoudly for a monarchy rather than for a republic, so as not to offend the
great powers. For the Catholic Founding Fathers, the monarchy was consid-
ered the living symbol of the continuity of the Nation, rather than the represen-
tatives of the Nation. In order to ensure the continuity of the monarchy the per-
son of the King was held to be inviolable at the civil, pend and political levd;
only his ministers were accountable (Article 63). Under Article 64, however, no
act of the King having direct or indirect political repercussions is effective un-
less a minister assumes political responsibility for it in the Parliament. There are
no exceptions to this rule.81 The King also has the power to dissolve the Pa-
liament (Article 71), a power conferred on the King so as to give him a means
of settling conflicts arising between the Parliament and the Government.

The King may initiate some development or warn against some conse-
guences, arole that may be more important than in other congtitutional monar-
chies. Because the electoral system is based on proportional representation, it is
virtually impossible for a single party to form a government, which means that
since 1921 Belgium has aimost always had coalition governments. A second
reason has to do with the cultural, political and economic differences between
Belgium's linguistic communities. Because of his neutrality, the King has filled

81 Does this imply that the Belgian King has purely a representative function? Certainly not.
Belgian Kings did in fact wield great power in certain areas. King Leopold I, whose second
wife was the daughter of the Louis-Philippe of France, amost autonomoudy determined his
government's foreign policy. His privileged contacts with the courts and with influentia fo-
reign political circles of the day were vital for the survival of the Belgian State. As long as
there were no strong political parties with a well-defined program, the King could also &
termine the composition of 'his Government. As political parties emerged and developed the
King's power to appoint and dismiss Ministers (Article 65) was limited by the need to respect
the parliamentary magjority. This ended the adversarid relationship between Parliament and
Government, who became each other's dlies, as the former was now a reflection of the par-
liamentary mgority.
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an important unifying role as mediator. His role is most apparent to outsiders
when a new government is being formed, but the King also exercises influence
when there is no government crisis. Nowadays, this influence has become very
discreet, as both the King and the government are bound by constitutional s
Ccrecy, so as not to "uncover the crown."

The Belgian Congtitution of 1831 completed the formalization of the monar-
chy, and by reducing the sphere of the King to functions prescribed by the
Constitution and performed through ministers responsible to a popular elected
legidature, succeeded in reconciling in a satisfactory and logical way the con-
tinued existence of monarchia institutions with the full recognition of the sover-
eignty of the people.

5.5. National Sovereignty

The cornerstone of Belgian democracy is the provision that al powers stem
from the nation (Article 25), as it refers to the concept of national sovereignty.
Sovereignty refers to the supreme authority within the State, with the State hav-
ing the power to determine its form of government, its constitutional system. In
Belgium, this authority is exercised by the "Nation": an abstract, invisible col-
lective made up of citizens of the past, the present and the future. The Con-
stituent Power may only act as "representative” of the Nation, in the name and
on behaf of the Nation. They are indeed not sovereign (i.e. parliamentary sov-
ereignty as in England) because they cannot set the limits to their authority by
themselves, being subordinated to the Constitution. The sovereignty of the Na-
tion is exclusive, as no other power was delegated by the Nation under the
Constitution, which may claim to exercise any sovereignty. "Sovereignty is n-
divisble, inaienable and not subject to any limitation." Fundamentally, sover-
eignty belongs to the Nation as such, which may always change it through a re-
vison of the Constitution. The provision that powers must be exercised in the
manner laid down by the Conditution (Article 25), implies that the various
powers are not entitled to delegate the core of their functions to the other pow-
ers. The national sovereignty doctrine must be seen as a reaction against previ-
ous constitutional systems which did not offer sufficient safeguards for the
fundamental rights of citizens, as was the case under the rule of the Dutch mon-
archy. As the State could no longer be identified with the King, who was now
only a congtitutional component of the state, this concept implies that the King
has no powers other than those vested in him by the Congtitution and that his
acts are subject to the rule of law.

Furthermore, the sovereignty of the Nation based on Sieyes ideas must be
distinguished from a condtitutional system under which all powers stem from
the people. Sovereignty of the people implies that each citizen wields part of the
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collective power, either directly by way of a referendum or indirectly by way of
orders given to the parliamentary representative he eects. The 1831 Nationd
Congress did not have a broad view of democracy such as Rousseau's con-
cept of the "sovereignty of the people’ entalls. The Constituent Assembly did
not consider the franchise to be a right, but rather a function which had to be
exercised in the interest of the Nation.

According to liberal political philosophy, only the people who had to defend
their interests againgt the State were in fact entitled to exercise this right: the
landless, having no property, had nothing to defend. The Congtitution further
ensures the interest of the Nation by protecting it from the trangitory interests of
the electorate. Parliamentarians are indeed not representatives of the voters of
the people, but of the Nation: they decide freely. The eectorate thus cannot
give orders to its representatives in Parliament (although with the emergence of
politica parties, there is a tendency to do so) and any form of direct democ-
racy is excluded by the Belgian Constitution. There is, however, an irrefutable
condtitutional presumption that the decisions reached by the Parliament reflect
the will of the Nation. Thus, the decisions reached by Parliament may not be
challenged by way of areferendum.

Although "the representatives of the sovereign Nation" cannot turn them-
selves into "sovereign representatives of the Nation" and must act within the
limits set by the Condtitution, it should be stressed that the Legidature's inter-
pretation of the Constitution carries great weight. Unlike the Executive, the
Legidative branch has only very recently been subject to alimited review of the
congdtitutionality of its acts. On the basis of its residua powers, the legidature
has also more than once filled certain lacunae in the Constitution. A specific
feature of Article 32, the principle holds that "The members of both Chambers
represent the nation, and not solely the province or the subdivision of the
province that elected them." This provison is a reaction aganst the
"regionalism" that had been one of the important causes of the failure of a pre-
vious attempt of 1789 during the "Revolution brabanconne" to set up a Belgian
State in a revolution against the Austrian Emperor Joseph 1l. The representa
tives are therefore urged to bear in mind that the interests of the Nation, rather
than their own constituency, should be the ground of their decisions.

Thonissen,82 a 19" century Belgian congtitutionalist in his analysis of Article
32 shows the difference in the role of the political representatives in the classica
Republic and in the 19" century Belgian independent state, keeping in mind the
long regiona independence of the Belgian principalities before 1795. He points
out that in the classica republic, the magistrates in charge of maintaining the

82 Thonissen (1876):129-130.
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rights of the people were directly eected by the Nation, meeting in a general &-
sembly. This method is in his view no longer valid because of the spread and
the importance of modern associations. It has become necessary to divide the
voters into a number of colleges, each of which is to send its representative to
the legidative chambers. Each deputy holds his mandate directly from a subdi-
vision of a province determined by law. The Constitution requires that al mem-
bers of both chambers be considered the representatives not only of the elec-
toral districts from which they hold their mandates, but of the nation as awhole.

The deputy should not forget the aspirations and the needs of the district
which eected him directly, but he must never forget that when a regiond inter-
est is in oppostion to the genera interest of the country, the Nation must pre-
vail over the province, even more so over the subdivision of the province and
the commune. It is evident that the Article is irreconciable with the "imperative"
mandate, since the deputy represents the Nation as a whole. If each member of
the national representation came to the chamber with an "imperative" mandate,
the national unity would be disregarded among al these demands. Thonissen
pointed out that Article 32 of the Belgian Constitution states Article 52 of the
French Congtitutiton of L’ An I11:

Les membres du corps |égidatif ne sont pas les représentants du départment qui
les anommeés, mais de la nation entiere, et ils ne peuvent leur étre donné aucun
mandat.33

As Alen (1992) rightly points out, federdization of the Belgian state has
supplanted Article 32, as the elected members of both Houses of Parliament are
now divided into French and Dutch linguistic groups (Article 32 bis of the
Constitution):

For the adoption of special-majority laws, Members of Parliament are both rep-
resentatives of the Belgian Nation as a whole and their specific linguistic group.
Most of the Members of the national Parliament are in that capacity also mem-
bers of the Parliaments of the Federal entitites (the Councils of the Communi-
ties and the regions) of their linguistic group. As such, they are above all repre-
sentatives of their linguistic community.84

5.6.  Judicial System

The law in Belgium remained French in its basis and spirit and in the Code Na-
poleon which completely superseded older Belgian law during the French an-

83 Thonissen (1876):130
&4 Alen (1992):12.
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nexation, becoming the Belgian civil code with the addition of a certain amount
of Dutch law, notably in the commercia sphere. The independence of the judi-
ciary was secured and appointments were for life. However, neither the power
to interpret the Constitution given to judges, in the United States, nor the power
to interpret individua laws exercised by the British judges was given to Belgian
judges. There was no comprehensive system of adminidtrative law and admin-
istrative tribunals such as existed in France, to remove from the sphere of the
ordinary courts and judges the responsibility of officias and the relations be-
tween the citizen and the state. The weakness of the Belgian judicia system was
a tendency to waver between British law and the French recognition of droit
administratif. The loophole |eft by the wording of Articles 92 and 93 tended to
reduce the effectiveness of the citizen's remedy against abuses of his rights. For
John Hawgood (1939) "this was a time when the French lawyers had not d-
gested the full significance of the principle introduced by Bonaparte in the Con-
gtitution of I'An VIII article 75, and long before the British lawyers had been
able to put the rule of law in a clear light and the Belgian Constitution makers
appear to have thought it possible to have the best of both worlds by making
one the rule by retaining the other for application in exceptiona circum-
stances."85

The result was that the court could not refuse to apply alaw on the grounds
of its uncongtitutionality, but could refuse to apply orders or regulations of the
central executive, or of provincid or local authority, which it considered out of
conformity with the law; officials could be sued in ordinary courts without re-
gtriction but the uncertainty of the situation made the courts reluctant to clam
jurisdiction where officia acts were concerned despite the absence of compet-
Ing administrative courts.

5.7. Provisions for Constitutional Reforms: Compromis a la Belge

The Constitution of 1831 could be amended by the two houses of the legida
ture. Each must accept a proposed amendment by a ssimple majority. Then by
the fact of having accepted the amendment or amendments, the houses were
automatically dissolved. Articles 130 and 131, in an interesting sort of sophism,
stipulated that a congtitutional government (which exists in virtue of the Con-
stitution) could not abolish the Constitution without violating the laws of its
own existence. Thus, Articles 131 and 71 open the possbility, abeit a rigid
one, of changing the Constitution. The Belgian Constitution regjected the princi-
ple of parliamentary sovereignty in that the Parliament cannot change the Con-

85 Hawgood (1939):146-147.
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stitution; it is a legidative, not a constituent body. It has the task to expose the
reason for changing a particular constitutional provision. But having done o, it
must be dissolved and followed by a new election held within forty days. The
new chambers must each pass the proposed amendments by two-thirds mgor-
ity. It was the task of the new Parliament to change the constitutiona article
which had been declared subject to change.86 Less cumbersome than a similar
amendment in the United States, this was nevertheless no easy process and the
fact that any legidature accepting the proposal for amendment ipso facto termi-
nated its existence was not an encouragement.

Only twice in the century after its creation was this process carried through
to its consummation, in the group of ten amendments to existing articles
adopted in 1892, and in the related group of fourteen amendments and two new
articles carried through between 1919 and 1921. In 1892 Articles | (to alow for
the annexation of the Congo State), 36 (exempting ministers from the need for
re-election to the legidature upon appointment), 47 (giving manhood suffrage at
the age of 25 and introducing a system of plura voting), 48 (providing for
compulsory voting at elections), 52 (giving salaries in addition to expenses to
members of the lower house), and 53-58 (altering the composition of the sen-
ate) were enacted. Thus the principa amendments have been in the franchise
and in the composition of the upper house, both being in the direction of de-
mocratization. These amendments were won with difficulty, since they took
place just after periods of strikes and unsettled conditions (the strikes of 1892,
World War | and German occupation of 1914-1918). The movement for exten-
sion of the franchise has been connected with the workings of the parliamentary

86 Article 130: The Conditution cannot be suspended, either in whole or in part.

Article 131: The Legidative power has the right to declare that a revision of such congtitutio-
nal provisons asit shal designate, isin order.

After this declaration, the two Chambers are ipso facto dissolved.

The two chambers shal then be summoned, in conformity with article 71.

These Chambers, with the approval of the King, shall then act upon the points submitted for
revison.

In this case the Chambers cannot deliberate unless at least two-thirds of the members of
each are present, and no amendment can be adopted unless it is sustained by at least two-
thirds of the votes.

Article 71: The King has the right to dissolve the Chamber either smultaneoudy or separa-
tely. The act of dissolution shall order a new eection within forty days, and summon the
Chambers within two months.

"Un gouvernement congtitutionel cesse de droit d'exister aussitot que la Congtitution n'existe
plus, et une conditution n'existe plus dés qudle est violée. Le gouvernement qui la viole
déchire son titre. A dater de cet instant, il peut bien subsiter par la force, mais il ne subsite
plus la Constitution." Benjamin Constant, Esquise d'une Constitution. p.373.
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system and with party politics. If conditions made it difficult to modify the
Condtitution, they still permitted the elaboration of Belgian political pluraism,
and that peaceful indtitutionalization of Belgian conflicts. the compromis a la
belge.

How can we describe the unique characteristics of the compromis a la
belge? As explained in the foregoing historica profile of Belgium, Belgium has
a long experience as a group of dependent territories and through the centuries
local |eaders had learned to achieve their goals more often through compromise
than wars. Regional leaders aso learned to ded with distant foreign leaders in
order to protect thelr interests and their constituencies. In a Europe repeatedly
disturbed by the Great Powers wars, compromise was a tool for survival of
these smdll principalities.

The Founders of the Constitution represented the union of opposites. They
were able to draw up a Constitution which accomodated the demands of the
Catholics and the Liberas. To the Catholics they secured freedom of associa-
tion and of education; to the Liberals freedom of the press and speech and,
most important for them, the freedom of religion and the separation of Church
and State. However, this last extremely important point suited the Liberal
Catholics who, with Lammenais believed in a radical separation of Church and
State, leaving to the Church the role of spiritual supervision of society, its pos-
tion since the beginning of the 17" century. Thus Belgium during the 19" cen-
tury did not experience the violent confrontation between Catholics and Repub-
licans and between Church and State that France witnessed. The impact of the
Kulturkampf in Germany was not felt in Belgium, and the Belgians did not e1-
gage in destructive disputes or internal breaks over the isssue of Vatican | as
did other European countries.

The Belgian Liberal Catholics, who read [’Avenir, were well informed of the
Ideas of Lammenais, which guided their break with the past. For Lammenais,
who remained an intransigent Catholic,87 the liberd principles were a pragmatic
claim, not a doctrinal orientation. The final goa remained the Catholic unity of
the Nation, but it had become illusory to want to reach this unity by force or
power. By 1830, apart from the Freemasons some of whom were also Cathalic,
the Catholic unity of Belgium was a fact. Lammenais favored neither an abso-
lute royalist nor a republican system, a podtion familiar to the Belgians. La
révolution braban¢onne of 1789 and the Revolution of 1830 proceeded from
the union of opposites and were directed against enlightened foreign despots
(coming a few weeks after the French Revolutions of 1789 and 1830). They
sought a third way, neither republican nor royaist, since ether, according to

87 On intransigent Catholicism, see Berger (1987) and Lefebvre (1993).
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Lammenais, would weaken Church control of the spiritual domain.

In his article "La Belgique tdlle gu’elle signore,"88 Lacrosse disregards the
centuries-long compromise of the principalities. He gives another explanation,
in my opinion complementary to why in 1830 Belgium chose the way of the
compromis a la belge, emphasizing the religious factors which encourage or
facilitate it; it isimportant to note that Lacrosse's analysis disregards the impact
of socia/industrial factors on that compromise. In his analysis he uses a com-
parison of French and American Republicanism to point out the specificity of
the Belgian way.

La Républigue francaise, une et indivisible, procede d' une véritable religion de
I"unité politique seule & méme, dans la conception frangaise, d’ assurer au corps
social une prise efficace sur lui méme.89

The American republic, while also one and infinitely divisible, stands both
on apoalitical force and on an infinite multiplicty of interests and identities which
have to be taken into account in the federal construction. In contrast, the Bel-
gian union had nothing to do with a political unity. In 1830-1831 the secret of
Belgian unity was that there was an anthropological, cultura and (nearly) relig-
ious unity among the dites.90 Consequently the search for a political unity was
unnecessary. On the politica level the compromis a la belge was a pragmeatic
search for a consensus more than a unity resulting from a genera will.

Le compromis a la belge had two sides as the history of the 19" and 20"
centuries demonstrates. It reduced socia, relgious and linguistic conflicts,
which never reached the peaks they did in France and in Germany.®1 The Bd-
gian compromise was more directed toward harmony than unity, befitting a so-
ciety that had for centuries to compromise with foreign sovereigns in defense of
its regional and local congtitutions and customs.

On the other side, the Belgians did not tend toward unity but tended to solve
problems by separation, creating what scholars on Belgium such as Lijphart

88 Lacrosse (1997).
89 Lacrosse (1997):21.

0 The emphasis on the dlite is mine. Lacrosse generalizes the religious unity of the Belgians. In
the 19th century most of the workers on the industria sites were dechristianized and the
Church until Rerum Novarum had little interest for the hated modernity and its consequence,
the creation of a working class. The working class was considered sordid by the Catholic
hierarchy and left without religious guidance.

91 In France both the republican and the imperia anti-working class policy resulted in the killing
and deportation of thousands of individuas in 1848 and 1871, not to mention the desths cau-
sed during local strikes. The period between the two World Wars saw the "granting” of soci-
al rights to the workers but again in intense violence. The creation of a Labor party in France
was opposed vehemently by the Republicans.

44



(1981; 1984) cdls "families’ or "pillars’, terms that indicate societal clusters
well adapted to discuss and compromise with other such clusters. The Consti-
tution of 1830 created a stable representation which had to deal with 19" cen-
tury "socia question” and to integrate socia classes, to "accept their entry into
democracy” and through compromise to make room for their leaders in the
Belgian palitical system. These changes had been made largely through demon-
strations and discussions leading to compromises, the greatest Belgian out-
bursts of the 19" century, the strikes of 1886 and 1893, both demanded univer-
sa male suffrage, causing about 30 and 12 deaths, respectively.9?

A dtriking example of the compromise that was achieved between the
"pillars’ or "families’ is the linguistic problem. Although French became the of-
ficia language in 1831, Article 23 was explicit in establishing freedom of lan-
guage and gave ample room for lega maneuvers to the Flemish movements lin-
guistic demands. The Flemish movement advanced its demands until 1970
without the need for an amendment of the Constitution; the Belgian Constitution
of 1831 thus has been amended only twice in 150 years.

The Belgian pillars (Catholic, Sociaist and Liberal) and the conflicts and
cleavages (relgious, lingusitic, socio-economic) they engendered as well as how
these were dedlt with will be analyzed in the part of this study, which will pose
the question of the possible end of this compromis a la belge and the possible
breakdown of the Belgian state, based upon our understanding of the two Bel-
gian concepts of citizenship existing today and rooted in Belgian history, the
Congtitution and the particular structure of these "pillars' and "families’.

6. Conclusion

The study of the 1831 Constitution illustrated Belgium's 19" century citizenship,
identities and practices, and also located and reconstructed the source of the
political culture and rights that emerged in the socia and linguistic movements
and the process of democratization that would take place at the end of the 19"
and in the 20" centuries.

The next chapter will analyze the pillars of Belgian political culture as well as
the social and linguistic movements in the two communities of Wallonia and

92 Through the policy of compromise on April 18, 1893 an amendment to the Constitution per-
mitted universal male suffrage, tempered by plura voting (Article 47 revised of the Constitu-
tion). In 1919, after World War |, universal mae suffrage, one man one vote, was passed
and went into effect immediately (Article 47 revised of the Congtitution was enacted on
February 7, 1921).
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Flanders. It will also look at the two different conceptions of citizenship of both
communities and their ingtitutionalization and relationships.
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