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1 SUMMARY 

1.1 Various reports have been brought to Stirling Council and its Committees about 
the relationship between Cowane’s Hospital Trust, The Stirlingshire Educational 
Trust, and Stirling Council concerning the long-standing dispute over the validity 
of past land transactions between Cowane’s Hospital Trust and Stirling Council’s 
statutory predecessors. 

1.2 With a view to finally resolving this dispute, a Petition for approval of a Cy-Pres 
Scheme in relation to Cowane’s Hospital Trust was served on Stirling Council in 
February 2009. 

1.3 In accordance with the Decision of Stirling Council dated 2 April 2009 Stirling 
Council opposed the Petition for approval of a Cy-Pres Scheme, but only in 
relation to the proposed administrative changes. 

1.4 The parties negotiated changes to the Cy-Pres Scheme which were reported to 
and approved by Stirling Council at its Meeting on 11 March 2010.  The revised 
Cy-Pres Scheme was agreed by the Court of Session in January 2011. 

2 OFFICER RECOMMENDATION(S) 

The Council notes that:- 

2.1 The Cy-pres Scheme has been approved by The Court of Session; 

2.2 The Stirlingshire Educational Trust has been paid £2,363.251.90 and is no 
longer a beneficiary of Cowane’s Hospital Trust; 

2.3 At a Meeting of the new independent Patrons of Cowane’s Hospital Trust in 
March 2011 a decision was made not to pursue Stirling Council for alleged 
breaches of trust and as such this matter is finally at an end; and 

2.4 Stirling Council’s annual accounts need no longer be qualified in this regard. 
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3 CONSIDERATIONS 

Background 

3.1 In terms of the Deed of Foundation of Cowane’s Hospital dated 13 February 
1637, a trust known as the Cowane’s Hospital Trust was constituted.  The 
trustees are known as the Patrons of Cowane’s Hospital and all elected 
councillors of Stirling Council were eligible to be Patrons.  In practice, councillors 
who sat on the Planning Panel declined to act as Patrons. 

3.2 Cowane’s income was divided into two parts, one half being paid to the 
Stirlingshire Educational Trust and the other half being used for the provision of 
housing, in particular, sheltered housing. 

Dispute between the parties 

3.3 There has been a long-standing dispute between Cowane’s Hospital Trust, the 
Stirlingshire Educational Trust and Stirling Council over the validity of land 
transactions between the Cowane’s Hospital Trust and Stirling Council’s 
statutory predecessors.  The dispute centred around a principle of trust law that 
a trustee must not be auctor in rem suam – or actor in his own cause.  This 
means that a trustee must exercise his powers in the way that best furthers the 
interests of the trust’s beneficiaries rather than the trustee.  To this end, a trustee 
cannot profit from his position as trustee; must avoid any conflict with the 
interests of the beneficiaries; and must not engage in self-dealing with the trust 
fund.   

3.4 Stirlingshire Educational Trust were concerned that because councillors of both 
Stirling District Council and Stirling Town Council formed the majority of the 
Patrons of Cowane’s Hospital that these Patron’s were acting auctor in rem 
suam.  In addition they contended that they had sustained a loss as a beneficiary 
of Cowane’s Hospital Trust because full value had not been received for these 
land disposals. 

3.5 Cowane’s Hospital Trust and Stirlingshire Educational Trust were advised by 
their legal advisers not to pursue Stirling Council for damages in respect of these 
land transactions as the prospects of success were remote.  Following on from 
this The Patron’s of Cowane’s Hospital Trust granted a Discharge to Stirling 
Council of all liability in respect of these land transactions.  However, in the 
opinion of the solicitors acting for Cowane’s Hospital Trust, the application of the 
auctor in rem suam principle would negate the taking of such a decision and the 
grant of the Discharge. 

3.6 Stirling Council were advised by Senior Counsel that the auctor in rem suam 
principle does not apply to the Patrons’ dealings with Stirling Council as a body 
corporate and that the whole dispute has been predicated on a fundamental 
error of law. 

Proposals to resolve the dispute 

3.7 In order to resolve the dispute, it was agreed that the Patrons would raise a Cy-
Pres Petition in the Court of Session seeking approval of the Schemes required 
to facilitate the separation of the two Trusts and amend the governance 
arrangements which had led to the allegations of breach of trust. 



The following financial changes were proposed:- 

3.7.1 to divide the capital of the Cowane’s Hospital Trust and to pay a 
proportion thereof to the Governors of the Stirlingshire Educational Trust; 
and  

3.7.2 for the Patrons thereafter to cease to be liable to pay to the Governors 
any part of the income. 

The following administrative changes were proposed:- 

3.7.3 that the Patrons no longer be drawn exclusively from the elected 
councillors of Stirling Council; and 

3.7.4 that provision be made to the effect that those Patrons who were 
councillors should not be allowed to consider or vote on matters in which 
Stirling Council has an interest. 

The financial proposals 

3.8 The financial changes were not controversial.  Indeed the Council at its meeting 
on 8 February 2007, approved the consequential changes to the Stirlingshire 
Educational Trust Scheme in its capacity as one of the appointing bodies to the 
governing body of Stirlingshire Educational Trust. 

3.9 In accordance with the Cy-Pres Scheme agreed by the Court of Session in 
January 2011 Cowane’s Hospital Trust has paid and made over to The 
Stirlingshire Educational Trust the sum of TWO MILLION THREE HUNDRED 
AND SIXTY THREE THOUSAND POUNDS TWO HUNDRED AND FIFTY ONE 
POUNDS AND NINETY PENCE (£2,363,251.90). 

3.10 As such The Stirlingshire Educational Trust is no longer a beneficiary of 
Cowane’s Hospital Trust. 

The administrative proposals 

3.11 The administrative changes were considered to be more far-reaching than 
required and contrary to the original testamentary wishes of John Cowane.  If 
approved, the Scheme would have provided for the existing Patrons ceasing to 
hold office and being replaced with five members of Stirling Council (“the Council 
Patrons”) and six “Independent Patrons”.  It was proposed that these 
Independent Patrons should be the Minister of the Church of the Holy Rood, 
Stirling or a member of the Kirk Session, a person nominated by the University of 
Stirling, a person appointed by the Guildry, a person appointed by the 
Community Council of Cowane’s Hospital and two members of the public 
resident within the Stirling Council area. 

3.12 It was also proposed that The Council Patrons would not be able to be present at 
any meeting to consider “Reserved Matters” which are defined as :- 

3.12.1 any transaction of sale, lease or excambion to which both the Patrons 
and Stirling Council are parties; 

3.12.2 any application for planning permission made to Stirling Council; and 



3.12.3 any actual or proposed claim or court proceedings or arbitration against 
Stirling Council, or brought by Stirling Council against the Patrons, 
including any actual or proposed claim or proceedings designed to obtain 
redress from Stirling Council in respect of transactions between the 
Patrons and the predecessors of Stirling Council where a majority of the 
Patrons may have been auctor in rem suam. 

3.13 It was further proposed that any such meeting at which a Reserved Matter was 
discussed would require to be held in premises belonging to the Patrons and that 
any advice received by the Independent Patrons in relation to a Reserved Matter 
would be confidential to them and not communicated to the Council Patrons. 

The revised administrative proposals 

3.14 After much negotiation the parties reached an agreed position, the basis of which 
was reported to and approved by Stirling Council at its Meeting on 11 March 
2010.  The administrative terms of the revised Scheme provide for the 
appointment of Patrons as follows:- 

Council Patrons 

3.14.1 Elected members of Stirling Council (or any statutory successor) will 
remain in the majority as Patrons of Cowanes Hospital Trust; and 

3.14.2 There will be either nine or ten ‘Council Patrons’ appointed as follows:- 

• those elected members representing the Castle, Stirling East and 
Stirling West wards will remain as ex officio Patrons.  This was 
proposed on the basis that these three wards comprise the majority of 
the geographical area of the former Royal Burgh; and 

• if the Provost is not an elected member representing the Castle, 
Stirling East or Stirling West wards, the Provost will serve as an 
additional ex officio Patron.  In addition, the Provost will serve as 
Chair of the Patrons. 

 
Independent Patrons 
 
3.14.3 There will be five ‘Independent Patrons’ appointed as follows:- 
 

• the Minister of any Church serving the Parish of the Church of the 
Holy Rude and the Session Clerk of the Church of the Holy Rude 
whom failing a member of the Kirk Session nominated by the Minister 
and/or the Session Clerk respectively; 

• the Dean and the Treasurer of the Guildry of Stirling both as ex officio 
Patrons whom failing members of the Guildry nominated by the Dean 
and/or the Treasurer respectively; and 

• the Deacon Convenor of the Seven Incorporated Trades of Stirling 
whom failing a member of the Seven Incorporated Trades of Stirling 
nominated by the Deacon Convenor. 

 



3.15 Given that the Patrons originally appointed in terms of John Cowane’s 1637 
Deed of Foundation of Trust were the Provost, Bailles, Dean of Guild, Deacons 
of the Seven Incorporated Trades of Stirling and the First Minister of Stirling, the 
administrative changes proposed in the revised Scheme in relation to the 
appointment of the Patrons is narrower in scope and more closely reflects John 
Cowane’s original testamentary wishes. 

3.16 The remaining administrative changes proposed in the revised Scheme are also 
narrower in scope than those in the original Scheme.  Insofar as the revised 
Scheme provides for the Independent Patrons voting alone in relation to matters 
in which Stirling Council has an interest these “Reserved Matters” in respect of 
which the Council Patrons will not be permitted to consider or vote on are as 
follows:- 

3.16.1 entering into any disposal or lease of land, or the creation or renunciation 
of other rights in land to which both the Patrons and Stirling Council are 
parties; 

3.16.2 entering into any contract (including a contract for services) to which both 
the Patrons and Stirling Council are parties; and 

3.16.3 any actual or proposed claim or court proceedings or arbitration by the 
Patrons against Stirling Council, or brought by Stirling Council against the 
Patrons. 

3.17 The revised Scheme also reduces the quorum for a Patron’s Meeting from seven 
to five.  Where a Reserved Matter is being determined the quorum will be three 
of the five Independent Patrons. 

Decision that the auctor in rem suam principle did not apply 

3.18 At a Meeting of the new independent Patrons of Cowane’s Hospital Trust in 
March 2011 a decision was made not to pursue Stirling Council for alleged 
breaches of trust and as such this matter is finally at an end. 

 

 

 

 

 

 

 

 

 



4 POLICY/RESOURCE IMPLICATIONS AND CONSULTATIONS 

Policy Implications   

Equality Impact Assessment No 
Strategic Environmental Assessment No 
Single Outcome Agreement Yes 
Diversity (age, disability, gender, race, religion, sexual orientation) No 
Sustainability (community, economic, environmental) No 
Effect on Council’s green house gas emissions No Effect 

Strategic/Service Plan No 
Existing Policy or Strategy No 
Risk No 
Resource Implications  
Financial No 
People No 
Land and Property or IT Systems No 
Consultations  
Internal or External Consultations No 

 

Equality Impact Assessment 

4.1 This report has been considered under the Council’s Equality Impact 
Assessment, and was assessed as not relevant for the purposes of Equality 
Impact Assessment. 

Strategic Environmental Assessment 

4.2 The contents of this report were considered under the Environmental 
Assessment (Scotland) Act 2005, and a strategic environmental assessment is 
not required. 

Single Outcome Agreement 

4.3 The outcome of this Report supports Strategic Theme B Making Stirling a Place 
where Participation and Democracy are encouraged. 

Other Policy Implications 

4.4 None. 

Resource Implications 

4.5 None. 

Consultations 

4.6 None. 

 



Council and Executive Only Tick ( ) 
to confirm

The appropriate Portfolio Holder(s) has been consulted on this report  
The Chief Executive/appropriate Assistant Chief Executive(s) has been 
consulted on this report 

 

 

5 BACKGROUND PAPERS 

5.1 SC487 of Minute of Meeting of Stirling Council dated 8 February 2007 and 
Report dated 24 January 2007 by Bob Jack Director of Corporate Services. 

5.2 EX218 of Minute of Meeting of Executive dated 5 March 2009 and Report dated 
26 February 2009 by Elizabeth Mary Duncan Acting Solicitor to the Council. 

5.3 SC340 of Minute of Meeting of Stirling Council dated 2 April 2009 and Report 
dated 26 February 2009 by Elizabeth Mary Duncan Acting Solicitor to the 
Council. 

5.4 SC515 of Minute of Meeting of Stirling Council dated 11 March 2010 and Report 
by Alison M Gallacher, Solicitor. 

6 APPENDICES 

 
6.1 Certified Copy of Court of Session Interlocutor dated 27 January 2011 and copy 

Cy-Pres Scheme. 

Author(s) 
Name Designation Telephone Number/E-mail 

Elizabeth Mary Duncan Solicitor to the Council 443352 
duncanl@stirling.gov.uk 

 
Approved by 
Name Designation Signature 

Hazel McMorrow Head of Governance 
 

 
Date 15 August 2011 Service 

Reference 
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APPENDIX 1 

 
Certified Copy of Court of Session Interlocutor dated 27 January 2011 and copy Cy-Pres 
Scheme  
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