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J UDGMENDNT
Dr. B.S. CHAUHAN, J

1. Leave granted in all the cases.

2. The appellant is a well known actress who has approached
this Court to seek quashing of crimnal proceedings pending
against her. As many as 23 Crimnal Conplaints were filed
against her, nostly in the State of Tam | Nadu, for the
of fences contenplated under Sections 499, 500 and 505 of
the Indian Penal Code, 1860 [ hereinafter *‘IPC] and
Sections 4 and 6 of the Indecent Representation of Wnen
(Prohibition) Act, 1986 [hereinafter ‘Act 1986]. The
trigger for the same were sonme renmarks nmade by the
appellant in an interview to a |eading news nmagazine and
| ater on the sane issue was reported in a distorted manner
in another periodical. Faced wth the predicanment of
contesting the crimnal proceedings instituted against her
in several |ocations, the appellant had approached the High
Court of Madras, praying for the quashing of these
proceedi ngs through the exercise of its inherent power
under Section 482 of the Code of Crimnal Procedure, 1973
[hereinafter ‘Cr.PC."]. The H gh Court rejected her plea
vi de inpugned judgnent and order dated 30.4.2008. At the

sane tinme, in order to prevent the inconvenience of




litigating the sane subject-matter in nultiple |ocations
directed that all the cases instituted against the
appel | ant be consolidated and tried together by the Chief
Met ropol i tan Magi strate, Egnore (Chennai). Aggrieved by the
af oresai d judgnent, the appellant approached this Court by

way of a batch of Special Leave Petitions.

3. Before addressing the |egal aspects of the case before
us, it would be useful to exam ne the relevant facts. In
Sept enber 2005, ‘India Today’ a fortnightly news magazine
had conducted a survey on the subject of the sexual habits
of people residing in the bigger cities of India. One of
the issues discussed as part of this survey was the
I ncreasing incidence of pre-marital sex. As a part of this
exerci se, the magazi ne had gathered and published the views
expressed by several individuals from different segnments of
society, including those of the appellant. The appellant
expressed her personal opinion wherein she had noted the
i ncreasing incidence of pre-nmarital sex, especially in the
context of live-in relationships and called for the
soci etal acceptance of the same. However, appellant had
also qualified her remarks by observing that girls should
take adequate precautions to prevent unwanted pregnancies

and the transm ssion of venereal diseases. This can be




readily inferred from the statement which was published, a

rough translation of which is reproduced bel ow

“According to ne, sex is not only concerned with
the body; but also concerned with the conscious.
| could not understand matters such as changing
boyfriends every week. Wien a girl is commtted
to her boyfriend, she can tell her parents and
go out with him Wen their daughter is having a
serious relationship, the parents should allow
the sane. Qur society should conme out of the
thinking that at the tinme of the marriage, the
girls should be with virginity.

None of the educated nen, wll expect that the
girl whom they are nmarrying should be wth
virginity. But when having sexual relationship

t he girls shoul d pr ot ect t hensel ves from
concei ving and getting venereal diseases.”

These remarks were published alongside a survey, the
rel evant extracts of which are stated bel ow

“WIl you marry a person who had relationship

with ot hers?

18% - Yes, 71% - No

Is it necessary to be a virgin till the tinme of
marri age?

65% - Yes, 26% - No

The remai ning percentage of people said: Do not
know Cannot say

82% wonen had given an opinion that a girl should
be a virgin at the tinme of marriage.”

4. Subsequently, ‘Dhina Thanthi’, a Tam |l daily carried a
news item on 24.9.2005 which first quoted the appellant’s

statenent published in ‘India Today' and then opined that
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it had created a sensation all over the State of Tam!l
Nadu. This news item also reported a conversation between
the appellant and a correspondent from ‘Dhina Thanthi’,
wherein the appellant had purportedly defended her views in
the foll owi ng manner (rough transl ation reproduced bel ow):

“The persons who are protesting against ny
interview, are talking about which culture? Is
t here anyone who does not know about sex in Tam |
Nadu? Is there anyone who does not know about
AIDS? How many nmen and wonmen do not have sex
bef ore marri age?

Why are people saying that after the marriage the
husband and wi fe should be honest and faithful to
each other? One should have confidence in the
other, only to avoid the mstakes from being
commtted. If the husband, wthout the know edge
of the wife, or the wife, wthout the know edge
of the husband, have sex with other persons, if a
di sease is caused through that, the sanme wll

affect both the persons. It will also affect the
children. Only because of this, they are saying
like that.”

However, soon after the publication of the above nentioned
news item the appellant had sent a legal notice dated
2.10.2005 to the Editor of ‘Dhina Thanthi’, categorically
denying that she had made the statenent quoted above. In
fact, the appellant had asked the publisher to wthdraw the
news-item carried on 24.9.2005 and to publish her
objections promnently within three days of receipt of the
notice, failing which the appellant would be constrained to

take appropriate | egal action against the newspaper.




5. As outlined above, the publication of these statenents
in ‘India Today’ and ‘Dhina Thanthi’ drew criticism from
sone quarters and several persons and organisations filed
crimnal conplaints against the appellant. For instance,

the conplainant in the appeal arising out of SLP (Crl) No.

4010 of 2008 has stated that she is a married woman who iS
the Treasurer of a District-level unit of the Pattali Mka

Katchi [hereinafter ‘*PMK ], a political party, and is also
involved in social service. She had quoted sone parts of
the statenents published in ‘lIndia Today’ and ‘Dhina
Thanthi’ to allege that the appellant’s interview had
brought great shane on her since it had suggested that
wonen of her profile had engaged in premarital sex. The
conpl ainant further alleged that the appellant’s remarks
had caused nental harassnent to a l|large section of wonen

and in particular wonen from Tami| Nadu were being | ooked

down upon with disrespect and contenpt.

6. In the appeal arising out of SLP (Crl.) 4764 of 2008
the conplainant is a nmale advocate who is a District
Secretary of the PW for Salem District. In his conplaint,
there is no direct reference to the news-item published in
‘“Dhina Thanthi’ on 24.9.2005. Instead the conplainant has

stated that he found second-hand accounts of the sane to be




quite shocking since the appellant had questioned the need
for wonen to nmaintain their virginity or chastity. It was
alleged that these remarks were an abuse against the
dignity of the Tam| wonmen and that they had grossly
affected and ruined the culture and norality of the people
of the State. It was further submtted that these
statenents could persuade people to involve thenselves in
unnatural crinmes and that the appellant’s acts anounted to
comm ssion of offences punishable under Sections 499, 500,
504, 505(1)(b) and 509 IPC read with Section 3 and 4 of
Act 1986. Simlarly, in the appeal arising out of SLP
(Crl.) 6127 of 2008, the conplainant is a |ady advocate who
has been practicing in the Trichy District Courts for nore
than 10 years. She has quoted sone portions from the
statenents published in ‘India Today’ and *‘Dhina Thanthi’
to submt that the appellant’s acts were punishable under
Sections 292, 500, 504, 505(1)(b) and (c), 505(2) and 509

IPC read with Section 6 of Act 1986.

7. Likewse, in the appeal arising out of SLP (Cl.) 6259
of 2008, the conplainant has stated that she is a married
woman belonging to a reputed famly and that she is serving
as the President of the District Magalir Association of the

PMK (in Thiruvarur) and rendering social service. In her




conplaint, sone parts of the appellant’s statenents have
been quoted to allege that she had suffered great nental
agony and shane since it was suggested that all wonen in
Tami| Nadu had lost their virginity before marriage. In
this respect, the conpl ai nant has alleged that the
appel l ant had commtted offences punishable under Sections
499, 500, 504, 505(1)(b) and 509 IPC read with Section 6
of Act 1986. It is notewrthy that in nost of the other
cases filed in various districts of Taml| Nadu, the
conplainants are functionaries of the PMK and simlar
al | egations have been |evelled against the appellant. Oddly
enough, one of the conplaints had even been filed in

| ndore, Madhya Pradesh.

8. As nentioned earlier, the appellant approached the Hi gh
Court of Madras to seek quashing of all the crimnal
proceedings instituted against her in this connection. In
its judgment dated 30.4.2008, the H gh Court refused to
gquash the proceedings by exercising its inherent powers
under Section 482 Cr.PC, on the prem se that the relevant
considerations in this case were questions of fact which
were best left to be determned by a trial judge. The High
Court noted that two basic questions were involved in the

case. Firstly, whether the appellant could claimany of the




recogni sed defences against the allegations of having
commtted defamation, as contenplated by Section 499 |PC
Secondly, whether the conplainants could at all be
described as ‘aggrieved persons’ wthin the neaning of
Section 199 Cr.PC since that was |linked to the question of
whet her the conpl aints had been made in a bona fide manner.
The Hi gh Court thought it fit to | eave both these questions
for consideration by a trial judge, and in a partia
reprieve to the appellant it was directed that all the
crimnal proceedings pending against her be consolidated
and tried by the Chief Mtropolitan Mgistrate at Egnore
Chennai . However, the High Court also proceeded to record
its own views regarding the contents of the appellant’s
statenments and even nmmde sone strong observations
condemming the incidence of premarital sex and live-in

rel ati onshi ps.

9. In the proceedings before us, M. Pinki Anand, |earned
counsel appearing for the appellant, has submtted that the
conpl ainants (respondents in these appeals) were not
‘persons aggrieved’ within the neaning of Section 199(1)(b)
Cr.PC and hence they were not conpetent to institute
private conplaints for the alleged offences. It was stated

that the appellant had nade a fair and reasonable coment




as a prudent person, and therefore, the opinion expressed
by the appellant is fully protected under Article 19(1)(a)
of the Constitution of India which guarantees freedom of
speech and expression to all citizens. Furthernore, it was
contended that even if the allegations in the various
conplaints are taken on their face value and accepted in
their entirety, the same do not disclose any offence
what soever and the opinion of the appellant does not, by
any neans, fall within the anbit of Sections 499, 500 and
505 IPC or Sections 3 and 4 of Act 1986. It was also
canvassed that the crimnal proceedings had been instituted
in a mala fide manner by the workers of a particular
political party, wth the intention of vilifying the

appel | ant and gai ni ng undue political m|l eage.

10. In response, Sh. Kanagaraj, Sr. Adv., Sh. S. Gow haman

Adv. and Sh. B. Balaji, Adv. appearing for the respondents,
submtted that since the Hi gh Court has refused to quash
the conplaints, this Court should not interfere either
since the conplaints require determnation of factual
controversies that are best left to be decided by a court
of first instance. They have asserted that the conplainants
in these cases are nostly wonen belonging to Tam | Nadu,

who were personally aggrieved by the appellant’s remarks.
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It was argued that the endorsenent of pre-marital sex by a
prom nent person such as the appellant would have a norally
corruptive effect on the mnds of young people. Her
statenent would definitely obscure sone basic noral val ues
and expose young people to bizarre ideas about premarital
sex, thereby leading to deviant behaviour which would
adversely affect public notions of norality. It was
contended that the constitutional protection for speech and
expression is not absolute and that it is subject to
reasonabl e restrictions based on considerations of ‘public
order’, ‘defamation’, ‘decency and norality’ anong other

grounds.

11. We have considered the rival subm ssions nmade by

| earned counsel for the parties and perused the record.

12. In order to decide this case, it will not be proper for
us to either condemm or endorse the views expressed by the
appellant. Wen the crimnal Ilaw nachinery is set in
notion, the superior courts should not nechanically use
either their inherent powers or wit jurisdiction to
intervene with the process of investigation and trial.
However, such fornms of judicial review can be exercised to

prevent a mscarriage of justice or to correct sone grave
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errors that mght have been conmitted by the subordinate

courts. [See decision of this Court in: Ms Pepsi Foods

Ltd. & Anr. Vs. Special Judicial Mgistrate & Os., AR
1998 SC 128]. In the past, this Court has even laid down

sonme guidelines for the exercise of inherent power by the
High Courts to quash crimnal proceedings in such
exceptional cases. W can refer to the decision in State of

Harvana & Os. Vs. Ch. Bhajan Lal & Os., AR 1992 SC 604,

to take note of two such guidelines which are rel evance for
the present case : -

“(1). Where the allegations made in the First
Informati on Report or the conplaint, even if they
are taken at their face value and accepted in
their entirety do not prima facie constitute any
of fence or nmake out a case agai nst the accused.

... (7). Where a crimnal proceeding is manifestly
attended wth mala fide and/or where the
proceeding is maliciously instituted wth an
ulterior notive for weaking vengeance on the

accused and with a view to spite him due to
private and personal grudge.”

13. It is of course a settled legal proposition that in a
case where there is sufficient evidence against the
accused, which nmay establish the charge against himher,

the proceedi ngs cannot be quashed. In Ms Mdchl Chenicals

& Pharma Ltd. Vs. Ms Biological E. Ltd. & Os., AIR 2000

SC 1869, this Court observed that a crimnal conplaint or a

charge sheet can only be quashed by superior courts in
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exceptional circunstances, such as when the allegations in
a conplaint do not support a prima facie case for an
offence. Simlarly, in Ms Zandu Pharnmaceutical Wrks Ltd.

& Os. Vs. Mhd. Sharaful Haque & Os., AIR 2005 SC 9, this

Court has held that crimnal proceedings can be quashed but
such a power is to be exercised sparingly and only when
such an exercise is justified by the tests that have been
specifically laid down in the statutory provisions
thenmsel ves. It was further observed that superior courts
“may examine the questions of fact” when the use of the
crimnal law machinery could be in the nature of an abuse
of authority or when it could result in injustice. 1In
Shakson Belthissor Vs. State of Kerala & Anr., (2009) 14
SCC 466, this Court relied on earlier precedents to clarify
t hat a Hgh Court while exercising its inherent
jurisdiction should not interfere with a genuine conpl aint
but it should certainly not hesitate to intervene in
appropriate cases. In fact it was observed:

“One of the paranmount duties of the superior

courts is to see that a person who is apparently

i nnocent is not subjected to prosecution and

hum liation on the basis of a false and wholly
unt enabl e conpl aint.”

14. There can be no quarrel about this Court’s conpetence

to quash crim nal pr oceedi ngs pendi ng bef or e t he
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subordinate courts. However, this power nust be exercised
sparingly and with circunspection. In light of the position
summari zed above, we can exam ne the present case with two
considerations in mnd, nanely whether the allegations made
agai nst the appellant support a prima facie case for the
offences nentioned in the respective conplaints, and

whet her the conplaints were nade in a bona fide nanner

15. Perusal of the conplaints reveals that nobst of the
al | egations have pertained to offences such as defamation
(Sections 499, 501 and 502 I1PC), obscenity (Section 292
| PC), indecent representation of wonmen and incitenent anong
others. At the outset, we are of the view that there is
absolutely no basis for proceedi ng against the appellant in
respect of sonme of the alleged offences. For exanple, the
Act, 1986 was enacted to punish publishers and advertisers
who know ngly dissemnate materials that portray wonen in
an indecent manner. However, this statute cannot be used in
the present case where the appellant has nerely referred to
the incidence of pre-marital sex in her statenment which was
publi shed by a news magazine and subsequently reported in
anot her periodical. It wuld defy logic to invoke the
of fences nentioned in this statute to proceed against the

appel l ant, who cannot be described as an ‘advertiser’ or
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‘publisher’ by any neans. Simlarly, Section 509 |IPC
crimnalises a ‘word, gesture or act intended to insult the
nodesty of a woman’ and in order to establish this offence
it is necessary to show that the nodesty of a particular
wonman or a readily identifiable group of wonen has been
insulted by a spoken word, gesture or physical act. Cearly
this offence cannot be nmade out when the conplainants’
grievance is with the publication of what the appellant had
stated in a witten form Likew se, sonme of the conplaints
have nentioned offences such as those contenplated by
Section 153A IPC (‘Pronoting enmty between different
groups etc.,’) which have no application to the present
case since the appellant was not speaking on behalf of one
group and the content of her statenent was not directed

agai nst any particular group either.

16. Comng to the substance of the conplaints, we fail to
see how the appellant’s remarks anount to ‘obscenity’ in
the context of Section 292 IPC. Cause (1) to Section 292
states that the publication of a book, panphlet, paper,
witing, draw ng, painting, representation, figure, etc.,
wi |l be deemed obscene, if —

e It is lascivious (i.e. expressing or causing sexual

desire) or
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* Appeals to the prurient interest (i.e. excessive

interest in sexual matters), or

« If its effect, or the effect of any one of the itens,
tends to deprave and corrupt persons, who are likely
to read, see, or hear the matter contained in such

mat eri al s.

In the past, authors as well as publishers of artistic and
literary works have been put to trial and punished under
this section. In the present case, the appellant takes full
responsibility for her statement which was published in
‘India Today’', a leading news nagazine. It would be apt to

refer back to the decision of this Court in Ranjit D

Udeshi Vs. State of Mharashtra, AIR 1965 SC 881, wherein

it was held that if a nere reference to sex by itself is
consi dered obscene, no books can be sold except those which
are purely religious. It was observed that in the field of
art and cinema, the adolescent is shown situations which
even a quarter of a century ago would be considered
derogatory to public norality, but having regard to changed
conditions, the same are taken for granted w thout in any
way tending to debase or debauch the mnd. Wat is to be
considered is whether a class of persons, not an isolated
case, into whose hands the book, article or story falls
will suffer in their noral outlook or becone depraved by

reading it or mght have inpure and |echerous thoughts

16




aroused in their mnds. Even though the decision in that
case had upheld a conviction for the sale of a literary
work, it becane clear that references to sex cannot be
consi dered obscene in the |legal sense w thout exam ning the

context of the reference.

17. This position was later clarified in Samaresh Bose Vs.

Al Mtra, AR 1986 SC 967, where the Court held that in

judging the question of obscenity, the judge in the first
pl ace should try to place hinself in the position of the
author and from the viewpoint of the author, the judge
should try to understand what is it that the author seeks
to convey and whether what the author conveys has any
literary and artistic value. Judge should thereafter place
hinself in the position of a reader of every age group in
whose hands the book is likely to fall and should try to
appreciate what kind of possible influence the book is

likely to have on the mnds of the reader.

18. There are nunerous other decisions, both fromIndia and
foreign country which nmandate that ‘obscenity’ should be
gauged with respect to contenporary comunity standards
that reflect the sensibilities as well as the tolerance

| evel s of an average reasonable person. Onng to the clear
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formulation on this issue it is not necessary for us to
di scuss these precedents at length. In the present case,
the appellant has nerely referred to the increasing
incidence of pre-marital sex and called for its societal
acceptance. At no point of tinme appellant described the
sexual act or said anything that could arouse sexua
desires in the mnd of a reasonable and prudent reader.
Furthernore, the statenent has been nmade in the context of
a survey which has touched on nunerous aspects relating to
the sexual habits of people in big cities. Even though this
survey was not part of a literary or artistic work, it was
published in a news magazi ne thereby serving the purpose of
communi cating certain ideas and opinions on the above-
nmentioned subject. In the long run, such comrunication
pronpts a dialogue within society wherein people can choose
to either defend or question the existing social nores. It
iIs difficult to appreciate the claim that the statenents
published as part of the survey were in the nature of

obscene communi cati ons.

19. W nust also respond to the claimthat the appellant’s
remar ks could have the effect of m sguiding young peopl e by
encouraging them to indulge in premarital sex. This claim

is a little far-fetched since the appellant had not
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directed her remarks towards any individual or group in
particular. Al that the appellant did was to urge the
soci et al acceptance  of the increasing instances of
premarital sex when both partners are committed to each
other. This cannot be construed as an open endorsenent of
sexual activities of all kinds. If it were to be considered
so, the crimnal l|aw machinery would have to take on the
unenforceabl e task of punishing all witers, journalists or
other such persons for nerely referring to any nmatter
connected with sex in published naterials. For the sake of
ar gunent , even if it were to be assuned that the
appellant’s statenments could encourage sone people to
engage in premarital sex, no legal injury has been shown

since the latter is not an offence.

20. “Offence” neans ‘an act or instance of offending ;
‘commit an illegal act’ and illegal neans, ‘contrary to or
forbi dden by | aw .

“COffence” has to be read and understood in the context
as it has been prescribed under the provisions of Sections
40, 41 and 42 |1 PC which cover the offences punishabl e under
|.P.C. or under special or local law or as defined under
Section 2(n) C.P.C. or Section 3(38) of the General

Cl auses Act, 1897 (vide Proprietary Articles Trade
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Associ ation Vs. Attorney General for Canada AIR 1931 PC 94;
Thomas Dana Vs. State of Punjab AIR 1959 SC 375; Jawal a Ram
& Ors. Vs. The State of Pepsu (now Punjab) & Os. AIR 1962
SC 1246; and Standard Chartered Bank & O's. Vs. Directorate

of Enforcenent & Ors. AIR 2006 SC 1301).

21. Wile it is true that the nmminstream view in our
society is that sexual contact should take place only
between marital partners, there is no statutory offence
that takes place when adults wllingly engage in sexual
relations outside the marital setting, wth the exception
of ‘adultery’ as defined under Section 497 IPC. At this
juncture, we may refer to the decision given by this Court

in Lata Singh Vs. State of UP. & Anr., AIR 2006 SC 2522,

wherein it was observed that a live-in relationship between
two consenting adults of heterogenic sex does not ampunt to
any offence (with the obvious exception of ‘adultery’),
even though it may be perceived as imoral. A major girl
is free to marry anyone she likes or “live with anyone she
i kes”. In that case, the petitioner was a woman who had
married a nman belonging to another caste and had begun
cohabitation with him The petitioner’s brother had filed a
crimnal conplaint accusing her husband of offences under

Sections 366 and 368 [IPC, thereby leading to the

20




commencenent of trial proceedi ngs. This  Court had
entertained a wit petition and granted relief by quashing
the crimnal trial. Furthernore, the Court had noted that
‘no offence was conmitted by any of the accused and the
whol e crimnal case in question is an abuse of the process

of the Court’.

22. It would also be instructive to refer to a decision of

the House of Lords (U K) in Gllick Vs. Wst Norfolk and

W sbech Area Health Authority, (1985) 3 Al ER 402. In that

case, nother of a teenage girl had questioned the decision
of the National Health Service (NHS) to issue a circular to
|l ocal area health authorities which contained guidelines
for rendering advice about contraceptive nethods to girls
under the age of 16 years. Objections were raised against
this <circular on the ground that the health service
authorities had no conpetence to render such advice and
that doing so could adversely affect young children while
at the sane tinme interfering with parental autonony in the
matter of bringing up children. The nmjority decision
rejected the challenge against the circular by clarifying
that the rendering of advice about contraceptive nmethods
and their provision by nedical professionals did not anmount

to a sexual offence. Anong the several aspects discussed in
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that case, it was held that the provision of infornation
about contraceptive facilities to girls under the age of 16
years could not be opposed on the ground that such
information could potentially encourage nore sexua
activity by the teenagers. For the purpose of the present
case, this decision supports the reasoning that we nust
fully understand the context and the purpose for which

references to sex have been nmade in any given setting.

23. W now turn to the question whether the appellant’s
remarks could reasonably anobunt to offence of defamation as
defined under Section 499 |PC In the inpugned judgnent
dated 30.4.2008, the H gh Court observed that as to whether
the appellant could claim a defence against the allegations
of defamation was a factual question and thus would be
decided by a trial Court. However, even before exam ning
whet her the appellant can claim any of the statutory
defences in this regard, the operative question is whether
the allegations in the inpugned conplaints support a prina
facie case of defamation in the first place. It is our
considered view that there is no prima facie case of
defamation in the present case. This wll becone self-

evident if we draw attention to the key ingredients of the
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of fence contenplated by Section 499 |PC, which reads as

foll ows:

“ 499, Def amati on. - \Woever, by words either
spoken or intended to be read, or by signs or by
visible representations, makes or publishes any
i mputation concerning any person intending to
harm or know ng or having reason to believe that
such inputation will harm the reputation of such

person, is said, except in the cases hereinafter
expected, to defane that person.

Explanation 1. — It may anobunt to defamation to
impute anything to a deceased person, iif the
I nputation would harm the reputation of that
person if living, and is intended to be hurtful
to the feelings of his famly or other near
rel atives.

Expl anation 2. — 1t may anmpunt to defamation to

nake an inputation concerning a conpany or an
association or collection of persons as such.

Expl anation 3. — An inputation in the form of an
alternative or expressed ironically, nmay anount
to defamation

Expl anation 4.- No inputation is said to harm a

person’s reputation, unl ess that I mput ati on
directly or indirectly, in the estimtion of
ot hers, | ower s t he nor al or intellectua

character of that person, or lowers the character
of that person in respect of his caste or of his
calling, or lowers the credit of that person, or
causes it to be believed that the body of that
person is in a |oathsone state, or in a state
general ly considered as disgraceful. .7

(enphasi s supplied)

The definition nmakes it anply clear that the accused nust

either intend to harmthe reputation of a particular person
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or reasonably know that his/her conduct could cause such
harm Explanation 2 to Section 499 further states that ‘It
may anmount to defamation to nake an inputation concerning a
conmpany or an association or collection of persons as

such.’

24. Wth regard to the conplaints in question, there is
neither any intent on part of the appellant to cause harm
to the reputation of the conplainants nor can we discern
any actual harm done to their reputation. In short, both
the elenments i.e. nens rea and actus reus are mssing. As
mentioned earlier, the appellant’s statenent published in
‘“India Today’ (in Septenber 2005) is a rather genera

endorsenent of premarital sex and her remarks are not
directed at any individual or even at a ‘conmpany or an
association or collection of persons’. It is difficult to
fathom how the appellant’s views can be construed as an
attack on the reputation of anyone in particular. Even if
we refer to the remarks published in *Dhina Thanthi’ (dated
24.9.2005) which have been categorically denied by the
appellant, there is no direct attack on the reputation of
anyone in particular. Instead, the purported remarks are in
the nature of rhetorical questions wherein it was asked if

people in Tam | Nadu were not aware of the incidence of
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sex. Even if we consider these remarks in their entirety,
nowhere has it been suggested that all wonmen in Tam | Nadu
have engaged in premarital sex. That inputation can only be
found in the conplaints that were filed by the various
respondents. It is a clear case of the conplainants reading

in too nuch into the appellant’s remarks.

25. This takes us to the question of whether the inpugned
conplaints were made in a bona fide manner. As we have
al ready noted, nost of the conplainants are associated with
the PWK, a political party which is active in the State of
Tam | Nadu. This fact does add weight to the suggestion
that the inmpugned conplaints have been filed wth the
intention of gaining undue political mleage. It may be
reiterated here that in respect of the offence of
defamation, Section 199 Cr.PC nandates that the Magistrate
can take cognizance of the offence only upon receiving a
conplaint by a person who is aggrieved. This limtation on
the power to take cognizance of defamation serves the
rati onal purpose of discouraging the filing of frivolous
conplaints which would otherwise clog the Magistrate’s
Courts. There is of course sone room for conplaints to be
brought by persons other than those who are aggrieved, for

i nstance when the aggrieved person has passed away or is
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otherwi se unable to initiate |egal proceedings. However, in
given facts of the present case, we are unable to see how
the conplainants can be properly described as ‘persons
aggrieved’ within the neaning of Section 199(1)(b) Cr.PC
As explained earlier, there was no specific legal injury
caused to any of the conplainants since the appellant’s
remarks were not directed at any individual or a readily

identifiable group of peopl e. In MS. Jayar a] Vs.

Comm ssioner of Excise, Kerala & Os., (2000) 7 SCC 552,

this Court observed as under

“The ‘person aggrieved neans a person who is
wongfully deprived of his entitlenment which he
iIs legally entitled to receive and it does not
i nclude any kind of disappointnent or personal
i nconveni ence. ‘Person aggrieved neans a person
who is injured or one who is adversely affected
in alegal sense.”

26. We can al so approvingly refer to an earlier decision of

this Court in G Narasinmhan & Os. Vs. T.V. Chokappa, AR

1972 SC 2609. In that case a controversy had arisen after
‘The Hindu', a |eading newspaper had published a report
about a resolution passed by the Dravida Kazhagham a
political party, in its conference held on January 23-24,
1971. Anong other issues, the resolution also included the
foll ow ng words:

“I't should not be made an offence for a person’s
wife to desire another man.”
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The Hindu, in its report, gave publicity to this resolution
by using the foll ow ng words:

“The Conference passed a resolution requesting

the Governnent to take suitable steps to see that

coveting another man’s wfe is not nmade an

of fence under the Indian Penal Code.”
A conpl aint under Sections 499, 500 and 501 IPC was filed
in response to this report. Like the present case, the
Court had to consider whether the conplainant had the
proper |legal standing to bring such a conplaint. The Court
did exam ne Section 198 of the Code of Crimnal Procedure,
1898 (analogous to Section 199 of the C.PC. 1973) and
observed that the said provision laid down an exception to
the general rule that a crimnal conplaint can be filed by
anyone irrespective of whether he is an “aggrieved person”
or not. But there is a departure fromthis normin so far
as the provision permts only an “aggri eved person” to nove
the Court in case of defamation. This section is mandatory
and it is a settled legal proposition that if a Magistrate
were to take cogni zance of the offence of defamation on a
conplaint filed by one who is not an “aggrieved person”,
the trial and conviction of an accused in such a case by
the Magistrate would be void and illegal. This Court
further noted that the news-item in question did not

mention any individual person nor did it contain any
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defamatory inputation against any individual. Accordingly,
it was held that the <conplainant was not a ‘person
aggrieved” within the neaning of Section 198 CPC, 1898
The Court also took note of Explanation 2 to Section 499
| PC which contenplates defamation of ‘a conpany or an
association or any collection of persons as such’.
Undoubtedly, the explanation is wde but in order to
denonstrate the offence of defamation, such a collection of
persons nust be an identifiable body so that it is possible
to say with precision that a group of particular persons,
as distinguished from the rest of the comunity stood
defanmed. In case the identity of the collection of persons
is not established so as to be relatable to the defanatory
words or inputations, the conplaint is not naintainable. In
case a class is nentioned, if such a class is indefinite
the conplaint cannot be entertained. Furthernore, if it is
not possible to ascertain the conposition of such a class,
the crimnal prosecution cannot proceed.

Wil e deciding the case, this Court placed reliance on
the judgnent of the House of Lords in Knupffer Vs. London
Express Newspaper Ltd. (1944) 1 ALL ER 495, wherein it had
been held that it is an essential elenent of the cause of
action for defamation that the words conplained of should

be published “of the conplainant/plaintiff”. Were he is
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not named, the test would be whether the words would
reasonably |ead ©people acquainted wth him to the
concl usion that he was the person referred to.

In fact, it is the reputation of an individual person
whi ch nust be in question and only such a person can claim

to have “a legal peg for a justifiable claimto hang on”.

27. Coming back to the facts of the present case, the
conplainants have alleged defamation in respect of
I mput ati ons agai nst the character of Tam | -speaking wonmen

which could perhaps be viewed as a class of persons.
However, we have already explained, the appellant’s
remarks did not suggest that all wonen in Tam | Nadu have
engaged in premarital sex. In fact her statenent in ‘India
Today’ did not refer to any specific individual or group at
all. If we refer to one of the questions asked as part of
the concerned survey, one of the answers shows that 26% of
the people who responded to the same did not think that it
was necessary for wonen to retain their virginity till the
time of marriage. Cearly the appellant was not alone in
expressing such a view, even though it may be unpopul ar or
contrary to the mminstream social practices. Even if it
were assunmed that the news-item carried in ‘Dhina Thanthi

caused nental agony to some sections of wonen in Tam|
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Nadu, there is no prinma facie case for any offence. Wiat is
Interesting to note is that not all of the conplainants are
wonen, and in fact alnpbst all the conplainants are

associated with a particular political party.

28. W are of the view that the institution of the numerous
crimnal conplaints against the appellant was done in a
mala fide manner. In order to prevent the abuse of the
crimnal law machinery, we are therefore inclined to grant
the relief sought by the appellant. In such cases, the
proper course for Mgistrates is to use their statutory
powers to direct an investigation into the allegations
bef ore taki ng cogni zance of the offences alleged. It is not
the task of the crimnal law to punish individuals nerely
for expressing unpopular views. The threshold for placing
reasonable restrictions on the ‘freedom of speech and
expression’ is indeed a very high one and there should be a
presunption in favour of the accused in such cases. It is
only when the conplainants produce materials that support a
prima facie case for a statutory offence that Magistrates
can proceed to take cognizance of the sanme. W nust be
m ndful that the initiation of a crimnal trial is a

process which carries an inplicit degree of coercion and it
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should not be triggered by false and frivolous conplaints,

anounting to harassnent and hum liation to the accused.

29. Even though the constitutional freedom of speech and
expression is not absolute and can be subjected to
reasonable restrictions on grounds such as ‘decency and
norality’ anong others, we nust lay stress on the need to
tol erate unpopular views in the socio-cultural space. The
framers of our Constitution recognised the inportance of
safeguarding this right since the free flow of opinions and
ldeas is essential to sustain the collective life of the
citizenry. While an informed citizenry is a pre-condition
for meaningful governance in the political sense, we nust
al so pronote a culture of open dialogue when it conmes to
societal attitudes. Admttedly, the appellant’s remarks did
provoke a controversy since the acceptance of premarital
sex and live-in relationships is viewed by sone as an
attack on the centrality of marriage. Wiile there can be no
doubt that in India, narriage is an inportant social
institution, we nust also keep our mnds open to the fact
that there are certain individuals or groups who do not
hold the sane view. To be sure, there are sone indigenous
groups within our country wherein sexual relations outside

the marital setting are accepted as a normal occurrence.
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Even in the societal mainstream there are a significant
nunber of people who see nothing wong in engaging in
premarital sex. Notions of social norality are inherently
subjective and the crimnal |aw cannot be used as a neans
to unduly interfere with the domain of personal autonony.
Mrality and Crimnality are not co-extensive. 1In the
present case, the substance of the controversy does not
really touch on whether prenarital sex 1is socially
acceptable. Instead, the real issue of <concern is the
di sproportionate response to the appellant’s renmarks. |If
the conpl ai nants vehenently disagreed with the appellant’s
views, then they should have contested her views through
the news nedia or any other public platform The |aw should
not be used in a manner that has chilling effects on the
‘freedom of speech and expression’. It would be apt to
refer to the follow ng observations made by this Court in

S. Rangarajan Vs. P. Jagjivan Ram & O's., (1989) 2 SCC 574,

whi ch spell out the appropriate approach for exam ning the
scope of ‘reasonable restrictions’ under Art. 19(2) of the
Constitution that can be placed on the freedom of speech
and expression: -

“ ... Qur commtnment of freedom of expression

demands that it cannot be suppressed unless the
situations created by allowng the freedom are

pressi ng and t he comunity i nt er est is
endangered. The anticipated danger should not be
renote, conjectural or far-fetched. It should
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have proximate and direct nexus wth the
expression. The expression of thought should be
intrinsically dangerous to the public interest.

In other words, the expression should be
I nsepar abl y | ocked up with t he action
contenplated |ike the equivalent of a ‘spark in a
powder keg'.

The Court further held:

“ ... The standard to be applied by the Board or
courts for judging the film should be that of an
ordi nary man of commobn sense and prudence and not
that of an out of the ordinary or hypersensitive
man ... The different views are allowed to be
expressed by proponents and opponents not because
they are correct, or valid but because there is
freedom in this country for expressing even
differing views on any issue. ... Freedom of
expr essi on whi ch S legitimte and
constitutionally protected, cannot be held to
ransom by an intolerant group of people. The
fundanental freedom under Article 19(1)(a) can be
reasonably restricted only for the purposes
mentioned in Article 19(2) and the restriction
must be justified on the anvil of necessity and
not the quicksand of convenience or expediency.
pen criticism of gover nient policies and
operations is not a ground for restricting
expression. W nust practice tolerance of the
views of others. Intolerance is as much dangerous
to denocracy as to the person hinself.”

30. Thus, dissemnation of news and views for popular
consunption is perm ssible under our constitutional schene.
The different views are allowed to be expressed by the
proponents and opponents. A culture of responsible reading
is to be inculcated anongst the prudent readers. Morality
and crimnality are far from being co-extensive. An

expression of opinion in favour of non-dognmatic and non-
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conventional norality has to be tolerated as the sane

cannot be a ground to penalise the author.

31l. Before saying onega, it is necessary for us to point
out certain unwarranted devel opnents that have taken place
ever since the matter was heard till date. |In fact, during
the course of hearing, certain queries were put to the
| earned counsel appearing for parties so as to clarify the
| egal issue involved in the matter but unfortunately, those
queries have been highly msunderstood not only by nedia
but also by comon nman. As a result thereof, we have been
flooded with several letter petitions making a prayer for
review of the order passed by us. It is pertinent to
nmention here that no order was passed by us and only during
the course of hearing, we had either given sone instances
or put some questions to the |earned counsel which were
answered by them  Thus, this hyper active attitude of the
conmon man was, indeed, not called for. Sone have even
gone to the extent of telling us that we should have known
the Indian nythol ogy before putting such question. Thus,
what ever we have said during the course of the hearing
shoul d be reviewed. W fail to understand how such an
attitude could be adopted by those | earned persons who were

involved in sending various letter petitions to us.
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Adm ttedly, all those persons who have sent letters to us
were not present on that particular date but nust have
gathered information from the print and electronic nedia
whi ch evoked their sentinments to such an extent that they

prayed for review

32. It is, therefore, not only desirable but inperative
that electronic and news nedia should also play positive
role in presenting to general public as to what actually
transpires during the course of the hearing and it should
not be published in such a manner so as to get unnecessary
publicity for its own paper or news channel. Such a
tendency, which is indeed growing fast, should be stopped.
W are saying so as wthout knowing the reference in
context of which the questions were put forth by us, were
conpl etely ignored and the sanme were m squoted which raised

unnecessary hue and cry.

33. W hope and trust in future, they would be little nore
careful, responsible and cautious in this regard.

34. In conclusion, we find that the various conplaints
filed against the appellant do not support or even draw a
prima facie case for any of the statutory offences as

all eged. Therefore, the appeals are allowed and the

35




i mpugned judgnent and order of the Hgh Court dated
30.4.2008 is set aside. The inpugned crimnal proceedings

are hereby quashed.

New Del hi
April 28, 2010
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