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SAD Cases



Why Rightsowners Use the SAD Scheme

 The pretext: stop Chinese counterfeiters beyond the reach of 
US courts

– Ex parte TROs prevent asset dissipation/evidence destruction

– Equitable relief is appropriate to stop counterfeiters

 The frequent (& sad) reality: online marketplace vendors pay 
undeserved settlements



How the SAD Scheme Works

 Step 1: File complaint against defendants listed on Schedule A

 Step 2: File Schedule A and seal it

 Step 3: Obtain ex parte TRO

 Step 4: Submit TRO to online marketplaces

 Step 5: Marketplace freezes vendor’s account/cash

 Step 6: Vendor settles to resuscitate business

 Step 7: Rightsowner drops vendor from lawsuit

 Step 8: Rightsowner gets default judgment against remaining 
no-show defendants and executes against frozen cash



SAD Scheme Case Study



Statistics (Estimates)

 Volume: 3,200+ cases

 Where: 88% in N.D. Ill. & 7+% in S.D. Fla.

 IP Type: 88% trademarks, 6% copyright, 6% patents

 When: 70% filed after 2019

 How Resolved: 70% defaults, 28% stipulated judgments

 Number of defendants: 600,000+

 Foregone filing fees: $250M+



Components of the SAD Scheme’s Success

 Robo-pleading

 Bypassing service

 Bypassing jurisdiction

 Misjoinder

 Sealing defendants’ identities (and sometimes the plaintiff’s identity)

 Dismissing resisting defendants

 Non-individualized adjudication

 Extra-judicial resolution

 Limited error correction



Possible Solutions

 Judicial education

 Changes in online marketplace behavior

 Existing FRCP

– Defendant classes

– Attorneys’ fee awards

– Bonds

 Statutory revisions

– Scaled filing fees

– Stronger presumptions against sealed defendant identities



Open Questions (Selected)

 Why N.D. Ill.?

 To what extent are a small number of 
law firms driving the practices?

 Why aren’t judges regularly pushing 
back?

 To what extent have online 
marketplaces intervened into SAD 
Scheme cases?

 Average defendants per case?

 Number & prevalence of variations on 
the Schedule A scheme?

 What adverse consequences are 
merchants and marketplaces 
experiencing?

 Impact of the INFORM Act?


